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Pollution Control BoardCitizensAgainstLandfill Expansion, )Petitioners )

)
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AmericanDisposalServicesofIllinois, Inc. ) No. PCB 03-236

Respondent, )
) BradleyHalloran,
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)

LivingstonCountyBoard,LivingstonCounty, )
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PETITIONER’SMOTION TO COMPELLWINGSTON COUNTY BOARD

PetitionerCitizensAgainstLandfill Expansion,anunincorporated
associationofresidentsofLivingstonCounty(hereinafter‘Petitioner” or“CALE”),
throughits attorneyCarolynK. Gerwin, movesfor an orderto compelRespondent
LivingstonCountyBoard(hereinafter“CountyBoard”)to respondto Petitioner’s
Interrogatories,Requestsfor AdmissionandRequestsforProductionofDocuments,
whichwereservedon August22, 2003(hereinaftercollectivelyreferredto as
“Petitioner’sDiscoveryRequests),assetoutmoreparticularlybelow. Petitioneralso
requestssanctionsin theamountof$1,500fortheCountyBoard’sfailureto complywith
thediscoveryprocess,which necessitatedthis motionand presentedahardshipto
Petitionerunderthecircumstancesoftheparticularlycondenseddiscoveryschedule
orderedin this matter.

Petitioner’sDiscoveryRequestsmustbe relevantto mattersatissuein the instant
PetitionforRevieworbe reasonablycalculatedto leadto relevantinformation. In its
PetitionforReview,Petitionerhasstatedthefollowing claims: (a) thattheCountyBoard
lackedjurisdictionto conductthesiting hearingdueto thefailureofApplicant to give
requiredstatutorynoticeunderSection39.2(b);thatthe processwas fundamentallyunfair
basedon thefollowing: (I) uponinformationandbelief, manymembersofthesiting
authoritypre-judgedorfailedtojudgewhethertheApplicanthadsatisfiedthestatutory
criteria: (a) dueto fearthat if theCountyBoarddid not approveoftheapplication,the
City ofPontiacwould annexthepropertyin questionandcollectthehostfees,and/or(b)
dueto an overpoweringdesireto obtainthe$162million host feethat waspreviously
negotiated,whichfigure includedhigherhost feesforthe existinglandfill (almost double
therateperton) if theCountyBoardapprovedanunspecifiedexpansion(assumingsuch
expansionbecamefinal); and(2) any suchotherbasesoffundamentalunfairnessasmay
hereafterbediscoveredandestablished;and(c) thatthefollowing statutorycriteriawere
notmet: (a) need;(b) health,safetyandwelfare; (c) minimizationofincompatibilityand



propertyvalueimpacts;and(d) consistencywith theCounty’sSolid WasteManagement
Plan. 415 ILCS 5/39.2(a)(i),(ii), (iii) & (viii). $ç~Petitionto ReviewPollutionControl
Facility SitingDecision,pp. 2-4. Petitioneris unquestionablyentitled to discoveryon the
issuesofjurisdictionand fundamentalfairness. Petitioneralsorequesteddiscovery
(mainly admissions)on factsrelatingto statutorycriteriapreparatoryto developingan
agreedstatementoffacton thoseissues,therebystreamliningthereviewprocess.The
CountyBoardrefusedto answerthevastmajority ofPetitioner’srequests.A copyofthe
CountyBoard’sresponseis attachedheretofor easeofreference.

Failureto AnswerInterrogatories

TheCountyBoard,throughits attorneysLarry ClarkandThomasBlakeman,
objectedto InterrogatoriesNos. 1-4:

1. With respectto eachBoard Member, pleaseidentify all documents
relative to the proposedexpansionof Livingston Landfill reviewedby such Board
Member prior to thevoteon whether to approve theApplication. For purposesof
this interrogatory, “review” shall meanread or study.

2. When and wherewas such review conducted?

3. For eachBoard Member, statewhether they attendedthehearings
held March 10-14,2003,and statethetimes whenhe or shewasin attendance.

4. For each Board Member, statewhether they attendedthe Ag
Committee meetingsregarding theApplication that were held in May, 2003,and
statethetimes when heor shewas in attendance.

Theseinterrogatoriesrelateto thefundamentalfairnessprongofthePetition.
Exceptfor ChairmanJeanneRapp,eachBoardMemberultimatelyvotedonwhetherto
approvetheApplication. If BoardMembersfailed to reviewtheApplication, failed to
attendthehearings,failedto reviewpublic comment,and/orfailedto attendthe meetings
regardingspecialconditions,suchdisinterestin thefactsis evidenceofnon-judgmentor
pre-judgmentofthemeritsofAmericanDisposal’sApplicationfor Siting ofPollution
ControlFacility datedDecember4, 2002(hereinafter,the“Application”).

In theirobjectionsto the interrogatories,counselfor theCountyBoardstatethat
theydo nothaveto answerbecause“[t]here is no statutoryor Countyordinance
requirementthat BoardMembersreador studythedocumentsprior to voting onthe
Application,” Answerto InterrogatoryNo, 1, andsimilarly “{t}here is no statutoryor
CountyordinancerequirementthatBoardMembersattendthehearing,Answerto
InterrogatoryNo. 3. Petitionerrespectfullydisagrees.After twelvepagesoftext listing
theextensiveinformationrequiredto be providedby theApplicant andfiled aspartofan
application,thesiting ordinancestatesthat “{t]he membersoftheAgricultural
Committee... shallbe responsiblefor reviewingtheapplication,conductingthepublic
hearingand makingarecommendationto theLivingstonCountyBoardonwhetherto
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approve,approvewith conditions,ordenytherequestfor sitelocationapproval.” Siting
Ordinance,SectionB, para.3onpage15. Later, theordinancestatesthat“The
AgriculturalCommitteeshall considertherecordofthepublic hearing,reportssubmitted
by theAdministratoroftheDepartmentofZoning,andthefindingsoffact and
conclusionsof law submittedto it by theHearingOfficer andmakearecommendationto
theLivingstonCountyBoard.” Id., para.14,pages16-17. Finally, theordinance
requiresthat “{t]he CountyBoard shallconsidertherecordofthe publichearing,reports
submittedby the AdministratoroftheDepartmentofZoning,thefindingsoffact and
conclusionsoflaw filed by all partiesandshallmakeadeterminationconcerningthe
requestfor sitelocationapproval.” ~4.,para. 15, page17. In sum, the sitingordinance,
not surprisingly,indicatesthat theCountyBoardmustreviewtheApplicationand related
materials. Thus,the interrogatoriesarealsohighly relevantto theissuesofwhetherthe
Boardfollowedtherequiredprocedures.

Counselfor theCountyBoardstatetheseinterrogatoriesareanimproperattempt
to “invadethemindofthedecisionmaker,” $~answerto InterrogatoryNo. 1. [review
thiscase]. However,asnotedbelow,theseinterrogatoriesgo to process,which is clearly
apermissiblesubjectof inquiry. Furthermore,all claimsthatthedecisionmakerspre-
judgedorfailedtojudgetheApplicationonthemerits relateto someextentto thestateof
mindof thedecisionmakers,yettheyareproperbasesfor reversal. As such,the
interrogatoriesareclearlyproper.

Counselfor theCountyBoardalsoappearto be arguingthat identificationofthe
materialreviewedby BoardMembersis irrelevantbecauseapplicablelaw allowsBoard
Membersto voteon theApplicationevenif theyareignorantofthefactscontainedwith
theApplication,elicited atthehearing,or setforth in any otherdocuments.Thatis a
legal argumentmoreproperlymadein theCountyBoard’sbrief. In addition,that
argumentdoesnot renderthe interrogatoriesirrelevantto theissueof fundamental
fairness,which is notconfinedto thequestionofwhethertheBoard’sreviewcomplied
with theformalitiesset forth in theordinance. Forexample,if BoardMembersreviewed
materialsthattheyshouldnot have,thatwouldbe relevantto thefundamentalfairness
prongofthePetition, Thus,theinterrogatoriesarehighly relevantto theissuesofnon-
judgment,pre-judgment,andfundamentalfairnessin general,andPetitioneris entitled to
discoveryon theseissues.

Throughits attorneys,the CountyBoardalsoobjectedto, andrefusedto answer,
InterrogatoryNo. 5:

5. Identify eachexpert witnessor potential expert witnessretained or
consultedby LCB with respectto thePetition for Review.

This is a standardinterrogatory. RespondentAmericanDisposalandPetitioners
askedthis samequestionandbothansweredit. Again, theCounty’sreferenceto what
theyarerequiredto do is no excusefor failure to answerthequestion.A simpleanswer
of“none”would havesufficed. Failureto answerthisquestiondemonstratesthe
County’sbadfaith in not respondingto Petitioner’sDiscoveryRequests.
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Throughits attorneys,theCountyBoardalso objectedto, andrefusedto answer,
InterrogatoryNo. 6, claiming only that it is “irrelevant asto any issuepresentedherefor
review”:

6. Describeall communicationsto, from or amongLCB (including its
members,agents,consultants and employees)relating to annexation-or potential
annexationby theCity of Pontiac ofland at, near or extendingtoward Livingston
Landfill.

Farfrom beingirrelevant,this requestdirectly addressesPetitioner’sclaimthat
BoardMemberspre-judgedorfailed to judgethemeritsoftheApplicationdueto fear
thatif theCountyBoarddid notapproveoftheapplication,theCity ofPontiacwould
annexthepropertyin questionandcollectthehostfees. Again, failureto answerthis
questiondemonstratestheCounty’sbadfaith in not respondingto Petitioner’sDiscovery
Requests.

ForInterrogatoryNo. 8, Petitionerasked:

S. Was theLivingston Alternative Schoollocatedwithin 500feet of
Livingston Landfill during the2001-03schoolyears? Statewhen it was first
establishedat that location.

This interrogatoryrelatesto lackoffoundationoftheopinionofAmerican
Disposal’sconsultanton incompatibility. Hewasunawareofthis school,which is
locatedextremelyneartheexisting facility. Transcript,pp. ____. Contraryto the County
Board’scontentionthat “this interrogatoryattemptsto elicit informationthat couldhave
beenobtainedatthelocal siting hearing,”Petitionercould nothavedoneso. It doesnot
havepersonalknowledgeofthesematters,theconsultanthadnoknowledgeofthe school
whatsoever,andtheCountydid notputona singlewitness,sotherewasno opportunity
to examineorcross-examineanywitnesson this issue.

ForInterrogatoriesNos. 9, 13, and 14, Petitionerasked:

9. For eachBoard Member, lithe County did not receiveanyHost Fees
in connectionwith the expansion,would you have approved theApplication? If not,
describeyour grounds for disapproval.

13. For eachBoard Member, statewhetheryou believethat collectionof
Host Feesfrom theexpansionis necessaryor advisable in order for Livingston
County to achievea balancedbudgetwithout having to increasetaxes.

14. For eachBoard Member, describeany time whenyou recall any other
Board Membersstating that he or shebelievedthat collection ofadditional Host
Feesfrom theexpansionwas necessaryor advisable in order for Livingston County
to achievea balancedbudgetwithout having to increasetaxes
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Counselobjectedtotheseinterrogatoriesongroundsthattheywere“improper
request[sJfor answer[s}to ahypotheticalquestion,”theywereirrelevantto any issueon
appeal,”andtheywere“an attemptto invadethemind ofthedecisionmaker.” These
questionsarebothrelevantto issuesin this appeal. Petitionerhasspecifiedasoneground
for pre-judgmentthattheCountyBoardhadan overwhelmingdesireto collecttheHost
Fee,regardlessofthe meritsoftheApplication. Theseinterrogatoriesareclearlyrelevant
to thatissue. InterrogatoryNo. 9 neatlysliceshostmoney—whichis notgroundsfor
ignoringthestatutorycriteria—outoftheequation. Answersto this questionwould
allowPetitionto identify which BoardMemberswereinfluencedby themoney.
Similarly, InterrogatoryNo. 14 is intendedto identify BoardMemberswho couldbe
deposedorexaminedregardingpossiblepre-dispositionoftheBoard. Furtherdiscovery
ortestimonycouldthenestablishwhetherpotentialreceiptofthe$162million hostfee
renderedBoardMembersapatheticasto whetherthestatutorycriteriahadbeenmet.
[addressinvasionofmind stuff?] Thus,althoughtheanswersto InterrogatoryNo. 14

might notbe admissiblein andofthemselves,theycould leadto admissibleevidence.

Throughcounsel,the CountyBoardalsorefusedto answerInterrogatoriesNo. 10

and29:

10. For eachBoard Member, describeany meetings involving saidBoard
Member and American Disposalthat occurred sinceJanuary 1, 2001,other than
official meetingsofLCB or committeesthereofthat were opento thepublic in
accordancewith theOpen MeetingsAct anddescribethe substanceof
communicationsrelated to suchmeetings.

29. Describeany communicationsor meetingsinvolving LCB and
American Disposalthat occurred sinceJanuary 1, 2001relating to thePrevious
Application, theApplication, host fees,the proposedexpansionor opposition to the
expansion,other than official meetingsof LCB or committeesthereofthat were
opento thepublic in accordancewith the Open MeetingsAct, and describethe
substanceof any communicationsrelated to such meetings,including
communicationsor meetingsofAmerican Disposal’sconsultantsand LCB’s
consultants that occurred betweenthependencyof thePreviousApplication and the
Application.

Petitionerhasrequestedinformationpre-datingwhenAmericanDisposal
originally filed anApplicationforthis project,whichwasfiled in June2002. Counselfor
theBoardclaimsthatthis interrogatoryis irrelevantasto anymeetingsoccurringprior to
December4, 2002,which is whenthecurrentApplicationwasfiled. In ameetingwith
Petitioner’srepresentatives,AmericanDisposalindicatedit hadmet with virtually all the
BoardMembersprior to theJunefiling. Suchmeetingscouldhavehadtheresultofso
influencingtheBoardMembersin questionthattheypre-judgedorfailed tojudgethe
Applicationon its merits in accordancewith statutorycriteria. Suchdiscoveryis
permittedunderthePollutionControlBoard’sdecisionin ____________ [Kankakee
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citation]. Similarly, InterrogatoryNo. 29 dealswith communicationsbetweenagentsof
theApplicant andthe CountyBoard. Petitioneris awarethat membersoftheCounty’s
so-called“IndependentReviewTeam”andAmericanDisposalplannedto meetsometime
betweenthefiling ofthefirst andsecondapplicationsto discussconcernstheteamhad
regardingtheproposedsite’s hydrogeologyandpossiblyotherissues. ThePollution
ControlBoardhasopinedthat suchdiscussionsare supposedto beheld in public onthe
record. [get cite] Petitioneris entitled to discoveryon thosecommunicationsandany
similar communications.

Throughcounsel,theCountyBoard alsorefusedto answerInterrogatoriesNos.
11, 12 and 18:

11. Identify all documentsrelating to any agreement,understanding,
contract or proposedagreementbetweenany Board Member and American
Disposal.

12. Identify any payments,gifts, agreements,promises,servicesor
anything ofvalue provided by American Disposalto LCB (or any of its members,
agents,employees,attorneysor consultants)other than payments madeto
Livingston County pursuant to theHost Agreement.

18. Describeany interest, relationship, agreementor proposedagreement
of any Board Member with any contractor that had, has or will have any business
with respectto Livingston Landfill (other than de minimis contractors doing less
than $5,000worth of businesswith Livingston Landfill in any given year).

The County’s statementthat agreementsbetweentheCountyBoard(asawhole,
presumably)andAmericanDisposalbeingin theRecordonAppealis unresponsiveas
theinterrogatoryclearlyaddressescontractsbetweenindividualBoardMembersandthe
Applicant. TheCountyhasattachedtheBoardMembers’ statementsofeconomic
interest,but thosestatementsmayormaynotreflectall theagreementsand/orgifts to be
identified. AmericanDisposaladmitsto havinghad acontractwith CountyBoard
ChairmanJeanneRapp,seeAmericanDisposal’sanswersto interrogatories,which
reportedlypreventedherfrom commentingon orparticipatingin mattersrelatedto the
landfill. With regardto InterrogatoryNo. 18, counselbrazenlyclaimsthatthe
interrogatoryis irrelevant. Petitioneris entitledto discoveryon theissueofwhetherthe
BoardMembers(including Mrs. Rapp,who abstainedbut participatedin theprocess),
hadapersonalfinancialinterestin continuanceofthe landfill operations.These
interrogatories(combinedwith thedocumentrequestrelatedthereto)addressissuesof
bias,pre-judgmentandnon-judgment,andotherissuesrelatingto fundamentalfairness,
TheCountyBoard’sresponsethattheseinterrogatoriesareirrelevantdemonstratesbad
faith. Furthermore,theCounty’scounselimproperlyfailedto consultBoardMembersin
respondingto any of the interrogatories.Seeanswerto InterrogatoryNo. 31 and
discussionthereofbelow.

Throughcounsel,theCountyBoardalsorefusedto answerInterrogatoryNo. 15:
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15. For eachBoard Member, identify any properties that you own or
have any other interest in that are locatedwithin two miles of Livingston Landfill.

Counselobjectedto this interrogatoryasirrelevant. However,it is relevantin that
answersto this interrogatorywill allowPetitionerto arguethatthevastmajority ofthe
Boardwould notexpectto be personallyaffectedby approvaloftheApplication, i.e., it
would not directly impacttheirlives if the statutorycriteriawerenot met. Again,this is
clearly relevantto fundamentalfairnessissues.

Throughcounsel,theCountyBoardrefusedto answerInterrogatoryNo. 17:

17. Describeany independentenvironmental investigation performed by
LCB relating to Livingston Landfill (i.e., other than reviewof data suppliedby
American Disposal)and identify all documentsrelating thereto.

Counselrefusedto answerthis interrogatory,statingonly that “Respondenthas
compliedwith theLivingston County Pollution Control Facility SitingOrdinance.” This
is a legal conclusion.Again, whethertheprocessset forth in the ordinancewasfollowed
is onefactorto beconsidered,but is notgroundsfor failureto respondto interrogatories
that relateto fundamentalfairnessissues.This non-responsedoesnot evenstatean
objection. Theinterrogatoryis relevantto the issueof whethertheCountyBoardpre-
judgedorfailedto judgethe meritsoftheApplication. If theBoardhaddonesucha
review,thatwould beevidencethat couldbeusedto argueagainstPetitioner’sclaims.
Petitioneris entitledto suchinformation. If no suchinvestigationwasdone,a simple
answerof“none” wouldhavesufficed.

NO. 19???

TheCountyBoard’sanswerto InterrogatoryNo. 23 wasnon-responsive:

23. Describethe processby which the County’s “Review Team” was
formed and instructed.

Counselrespondedonly thatthe“IndependentReviewTeamcompliedwith the
Livingston CountyPollutionControlFacility SitingOrdinance.” Suchanon-response
doesnotrevealwhat theactual“marchingorders”ofthis purported“IndependentReview
Team”were,whethertheydid in fact complywith theordinanceorwhetherthe
ordinancecouldbecompliedwith andtheresultsstill bebiasedor otherwise
fundamentallyunfair. In light of Counsel’sapparentintention(basedon its objectionsto
InterrogatoriesNos. 1-4)to arguethatBoardMemberswerenotrequiredto reviewthe
Applicationitself, this Interrogatoryis extremelyrelevant. Counseldid not evenstatean
objection. Petitioneris thereforeentitledto afull responsetothis interrogatory.

Throughcounsel,theCountyBoardrefusedto answeror only partiallyanswered
InterrogatoriesNos.25-28:
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25. Describeall instancesdating from 1995to the presentin which any
memberofthe County’s “Review Team” worked on matters relating to Livingston
Landfill other than the Application or thePreviousApplication.

26. Describeall instancesin which it is anticipated that any member of
the County’s “Review Team” will or mayprovide any materialsor servicesto
American Disposalor in connectionwith matters relating to Livingston Landfill at
any time hereafter.

27. Describeall instancesin which it has beendiscussedor anticipated
that any ofAmerican Disposal’sconsultants,witnessesor personsmaking public
comment in support of theApplication will or may provide any materials or services
to American Disposalat any time hereafter.

28. Describeall instancesin which it is hasbeen discussedor anticipated
that any of LCB’s consultants,employees,agentsor witnesseswho participated in
theApplication processin anyway will or may provide any materials or servicesto
American Disposalat any time hereafter.

TheseinterrogatoriesaddressthepotentialfinancialbiasofApplicant’switnesses
andconsultants,aswell asthefinancialinterestoftheso-called“IndependentReview
Team,”which in turnrelieduponthereportsandtestimonyofApplicant’switnessesand
consultants.Theseinterrogatoriesaddresspast,presentandfutureanticipatedfinancial
benefitsfrom thelandfill enjoyedby thosewho advisedtheBoard. Obviously, theBoard
canonly respondto thebestof its ownknowledge.However,in asmall communitythat
knowledgemaybe extensiveandit could leadto additionaldiscoverableevidenceofbias
andself-interest.Petitionerstronglybelieves,basedonnewsreports,that aforthright
answerto theseinterrogatorieswill revealthatthekeyconsultanton the“Independent”
ReviewTeamis alreadyprofiting asaresultofprovidingtheCountywith consulting
servicesthat areneededdueto anticipatedcontinuallandfill operationsatthesite.

Throughcounsel,theCountyBoardrefusedto answerInterrogatoryNo. 30:

30. If LCB deniesany ofPetitioner’s Requestsfor Admission, explain in
detail the basisfor thedenial.

Counselmerelystatedthatthe interrogatorywas“inappropriate. Thereareno
statutesor CountyordinancesrequiringthatRespondentexplainin detailthebasisfor
denyinganyofPetitioner’srequestsfor admission.Rathersaiddenialsspeakfor
themselves.”Petitionerdisagrees.SincePetitionerhasincludedthis asaninterrogatory
andit functionsassuch. Thus,to theextenttherequestsfor admissionareproper,the
interrogatoryrequestingan explanationis proper. This is ausefultool for establishing
agreedfactsandidentifying theprecisegroundsfor disagreement.Knowingtheprecise
reasonfor disagreementmayleadto admissibleevidenceor establishmentofotheragreed
facts, ReviewofRespondent’sobjectionsto someoftheRequestsfor admissionsshow
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thatthereasonfor denialmaybesomethingpetty suchasafailureto admit dueto the
lackofa designatedtime framewhentheintentionofthestatementwasthatit betakento
apply to thetime frameofconsiderationoftheApplication. See,e.g.,Requestfor
AdmissionNo. 8. Petitionercouldhavere-statedall oftheRequestsfor Admissionas
Interrogatories,but it is moreefficient to simply statethebasisfor thedenial,asboth
Petitionerand AmericanDisposaldid in theirown responsesto requestsfor admission.

CounselfortheCountyBoard, in responseto Interrogatory,revealeda glaring
deficit in theCountyBoard’sresponsesto Petitioner’sDiscoveryRequests.The
interrogatoryin questionwasthede rigeur,standardinterrogatoryaboutpreparationof
theanswersto discoveryrequests:

31. Identify all personsconsultedin preparing the answersto these
Interrogatories, Petitioner’s First Requestfor theProduction ofDocumentsto LCB
or Petitioner’s First Requestfor Admissionsby LCB.

Counselrespondedthat only oneBoardMember,namely,Chairman
JeanneRapp(who abstainedfrom thevote),wasconsultedin preparingtheCounty’s
answers.Thus, counselfailedto consultwith theactualdecisionmakers. Counsel
apparentlyfelt no needto consultwith any votingBoardMember,evenfor those
interrogatoriesthatwereexpressly(andredundantly)introducedby thephrase“[for each
BoardMember”to emphasizetheneedfor individual inquiries. ~ InterrogatoriesNos.
1-4,9-10, 13- 15, & 19. Forpurposesoftheinterrogatories,theBoardis definedasthe
Boardormembersoragentsthereof. This is an audaciousattemptto preventPetitioner
from obtainingreasonablediscoveryofkey evidence.

Failureto ProduceDocuments

TheCountyBoard,throughits counsel,alsofailed miserablyto complywith
Petitioner’sRequestfor Productionof Documents.ForRequestsNos. 1, 3, 5, 6, 10, 11,
12, and 15, the County’scounselmerelyreferredPetitionerto the“Recordon Appeal,”
withoutfurtherdisclosureoridentification. Petitionerobjectsto this answeras
instructionsincludedwith theDiscoveryRequestspermittedthe Countyto referto the
Applicationif theycitedto a sectionor identifiedthepartoftheApplicationbeingrelied
upon. Petitionerfurtherobjectson groundsthatthescopeofdiscoveryis not limited to
theRecordonAppealwith respectto issuesofjurisdictionand fundamentalfairness.
Most oftheRequestsrelateto suchissues.Furthermore,Petitionerrequesteddocuments
that relateto CALE orits consultantin thebeliefthatthenumberofsuchdocuments
wouldbe limited andwouldbe relevantto fundamentalfairnessissues. TheCountydid
not claimthat suchproductionwould beundulyburdensomesoPetitionerbelievesthis
requestis properaswell.

As with the interrogatories,Respondent’sattemptsto limit thetime periodof
Petitioners’requeststo thependencyoftheApplicationitself arenot grounded.This
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affectsRequestsNos.9, 11, 12, and15. Seeabovefor discussionofthepossibility of
establishingfundamentalfairnessproblemsbasedon pre-Applicationcontactsandevents.

PetitionerrequestedcopiesofcontractandcommunicationsbetweenCounty
BoardMembersandAmericanDisposal(and its agents)asfollows:

7. All documentsrelating to any agreement,understanding, or
transaction betweenany Board Member and American Disposal.

Counsel’sclaimthat asking24BoardMembersif theyhaveacontractwith the
Applicant is undulyburdensomeis disingenuous.Petitioneris not requiredto present
evidencethat suchagreementsexistprior to tenderingarequestforthem. This is partof
thefunctionofdiscovery. In fact, thereis evidencein the recordthatat leastonesuch
contractdoesexist. TheCountyBoard’sfailureto respondto thisbasic,undeniably
relevantrequestis evidenceof its badfaith in failing to respondto Petitioner’sDiscovery
Requests.

Evenwith regardto Petitioner’srequestfor documentsidentifiedin responseto
interrogatories,counselfortheCountyBoardreferredonly to theRecordon Appeal. As
notedabove,theCountyfailed to respondto mostofthe interrogatoriessopresumably
theyalsowithheld thedocumentsthatshouldhavebeenso identified. Thus,theCounty
mustbecompelledto producethedocumentsrelatedto theinterrogatoriesthattheyare
beingcompelledto answer.

In InterrogatoryNo. 13,PetitionerrequesteddocumentsregardingtheBoard
Member’sreviewoftheApplicationandrelateddocuments:

13. All documentsevidencing reviewby any Board Member of the
Application, PreviousApplication or public comment submitted in connection
therewith, including but not limited to sign-outsheets,logs, c-mails and handwritten
notes.

Petitionerincorporatesby referenceits statementsregardingthediscoverabilityof
suchinformationset forth abovewith regardto InterrogatoriesNos. 1-4.
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WHEREFORE,PetitionerrequeststheHearingOfficer to issueandOrderto
CompeltheCountyBoardto respondfully to Petitioner’sDiscoveryRequests,to consult
with BoardMembersin theresponsesthereto,and to imposesanctionson theCounty
Boardor its counselin theamountof $1,500for its failure to respondin goodfaith,
therebynecessitatingthe instantmotion.

Respectfullysubmitted,

CarolynK. erwin, AttorneyatLaw
Counselfor CitizensAgainstLandfill Expansion

CarolynK. Gerwin
Attorneyat Law
705 SouthLocustStreet
Pontiac,illinois 61764
(815) 842-2486
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CERTIFICATE OF SERVICE
I herebycertifythat onAugust26, 2003,I electronicallytransmitted(receipt

requested)theforegoingMotion to CompelLivingstonCountyBoardto:

BradHalloran

DouglasE. Lee

Larry M. Clark

ClaireManning

GeorgeMueller

C. ThomasBlakeman

With a hardcopyby U.S. Mail to:

BradHalloran,HearingOfficer
Pollution ControlBoard
100 WestRandolphStreet
JamesR. ThompsonCenter,Suite11-500
Chicago,illinois 60601-3218

DouglasE. Lee
Ehrmann,Gehibach,Badger& Lee
215 E. First Street,Suite100
P.O.Box 447
Dixon, Illinois 61021

LarryM. Clark
Suite200
700 NorthLakeStreet
MundeleinIL 60060

Carolyn
Counsel Petitioner
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