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RESPONDENT’SPOST-HEARINGMEMORANDUM

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY(“Illinois EPA” or“Agency”), by oneofits attorneys,DeborahJ. Williams, and

pursuantto theHearingOfficer’s orderofMarch 18, 2004,submitsits Post-Hearing

Memorandumin theabove-captionedpermit appealandstatesasfollows:

I. PROCEDURAL HISTORY

OnDecember28, 1990,theIllinois EPA issuedarenewaloftheNationalPollutant

DischargeEliminationSystem(“NPDES”) permitnumberIL0001392to Petitioner’sHenry,

Illinois manufacturingfacility. At thattime, thefacility wasownedandoperatedby BF

Goodrich. Currently,thepermittedtreatmentworks is ownedandoperatedbyNoveon,Inc. and

hereinafterPetitionerwill bereferredto asNoveon.

On January24, 1991, Petitionerfiled an appealwith thePollutionControlBoard

(“Board”) pursuantto Section40(a) ofthe EnvironmentalProtectionAct (“Act”) ofthe issuance

ofNoveon’srenewalpermit. 415 ILCS 5/40(a). An AmendedPetitionaddingoneadditional

basisfor appealwassubmittedonJanuary28, 1991 andreceivedbytheBoardonFebruary4,



1991. TheAgencysubmittedits AnswerandRecordin thismatteron September19, 1991.

DiscoverywasconductedconsistingofPetitionerdeposingtwo Illinois EPA witnesses(Richard

PinneoandTim Kluge) andpropoundingwritteninterrogatorieson theIllinois EPA whichwere

answeredon October29, 1991.

A hearingwasscheduledby HearingOfficerRichardT. SikesandheldonNovember19,

1991 in theMarshallCountyCourthouse.Dueto theunavailabilityof awitnessfor Noveon,Dr.

JamesPatterson,thehearingwascontinuedto December16, 1991. 1991HearingTranscriptat

10.1 Counselforbothpartiesappearedat theDecember16, 1991hearingandrequestedthat the

hearingbesuspended.1991Tr. at 165. Thepartiesindicatedthatdocumentsoutlininga

proposedsettlementandrequestingfurtheractionfrom theBoardwouldbe filed.

Intheinterveningdecade,Petitionerfiled aPetitionforVariancein 1992andamotionto

voluntarilywithdraw thatPetitionwasgrantedbytheBoardonJune20, 2002. See,PCBDocket

92-167. An AdjustedStandardPetitionwasfiled justpriorto Petitioner’smotionto withdrawits

VariancePetition on May22, 2002. As thepartieswereunableto reachsettlement,theHearing

Officer in bothmattersscheduledandheldtheremainderofthePermitAppealhearingon

February17, 2004. ThePermitAppealhearingwasfollowedby approximatelytwo daysof

hearingson Noveon’sAdjustedStandardPetitionin docketAS 02-05.

At theNovember19, 1991 hearing,thePetitionercalledthreewitnesses:KenWillings of

NoveonandIllinois EPAemployeesRichardPinneoand Tim Kiuge. TheAgencybeganits case

by adirectexaminationofTim Kiuge. At theFebruary17,2004hearing,Petitionercalled

HoustonFlippin in lieu ofDr. PattersonandtheAgencycalledRichardPinneoandBob Mosher.

1Referencesto theHearingTranscriptsfrom the 1991and2004hearingsin thismatterwill beabbreviatedaseither
“1991 Tr. at _“or “2004 Tr. at_.”
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With regardto thetestimonyofHoustonFlippin, Petitionersubmittedpre-filedtestimony

from Mr. Flippin on Friday,February6,2004to theBoard(andvia emailto theAgency)in

docketsPCB91-17andAS 02-05titled “PetitionofNoveon,Inc. ASO2-05for anAdjusted

StandardNPDESAdjustedfrom 35 ILL. ADM. CodeStandard304.122.” On Monday,February

9,2004,with threebusinessdaysremainingbeforethehearing,PetitionersubmittedaMotion to

WithdrawandSubstituteExpertWrittenTestimonyofT. HoustonFlippin. TheNoticeofFiling

andMotion to WithdrawandSubstitutethis revisedtestimonyonly referredto AS 02-05 (andnot

PCB91-17)buton its first pagethesubstitutedtestimonywas titled “Petition ofNoveon,Inc.

ForAn AdjustedStandardNPDESAdjustedFrom 35 ILL. ADM. CodeStandard304.122,B 02-

05 [sic] andNoveon,Inc. v. Illinois EnvironmentalProtectionAgency,PCB91~17.~~2At the

February17,2004hearing,theHearingOfficer sustainedanobjectionbytheAgencyto submittal

of identicaltestimonyin bothproceedingsandallowedMr. Flippin to reada redactedversionof

thepre-filedtestimonyinto thepermit appealrecordin additionto beingsubjectto direct

examination,cross-examination,andredirectexamination.2004Tr. at 18. TheHearingRecord

in this matterclosedonMarch 26, 2004. Publiccommentswerereceivedfrom approximately

six membersofthepublic duringthecommentperiod.

II. BACKGROUND ON PETITIONER’S FACILITY AND STATEMENT OF FACTS

Noveon’sHenry, Illinois Plant is located on 1550CountyRoad, 850N. in northwestern

Marshall County. This facility wasownedandoperatedby BF Goodrich until 1993. At that

time, partofthe facility wasdivestedto form The GeonCompany andis nowknownasPolyOne.

The PolyOne portion oftheformer BF Goodrich facility manufacturespoly-vinyl chloride resins

2Accordingto theBoard’swebsite,theMotionto WithdrawandSubstitutewasnotactuallyfiled in PCB91-17,but
it was filed inAS 02-05.
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andcompounds. 1991Tr. at 28. Theresinsareusedprimarilyby themedicalindustryfor blood

bagsandothermedicalequipmentwhile thecompoundsareusedin theconstructionindustryfor

housesidingandverticalblinds. 1991 Tr. at29. In 2001,theremainderoftheHenryfacility was

soldby BF Goodrichandis now knownasNoveon. Noveon’sportionof theformerBF

Goodrichfacility producesspecialtypolymersandchemicalsusedeitherasrubberacceleratorsin

thetirecuringprocessorproductionofanti-oxidantadditivesto preventdegradationof

polyethelenefor therubber,lubricant,andplasticindustries. 1991Tr. at 30.

Noveonoperatesthewastewatertreatmentfacilities for bothPolyOne’sandNoveon’s

productionsprocessesandstormwater,coolingtower,boilerblowdownandwell watertreatment

discharges.2004Tr. at39, 41. Effluentmonitoringis currentlyconductedafterall wastestreams

from bothplantsarecombined. Treatmentbeginswith pre-treatmentofNoveon’sCure-Rite18

wastestream.Noveon’sprocesswateris thensentto oneoftwo tanksfor equalization(the

PolymerChemical(PC)TankoraseparateequalizationtankfortheCure-Rite18 wastestream)

while PolyOne’swastewaterreceivesequalizationin thePolyvinyl Chloride(PVC) Tank. This is

followedby primarytreatment(pH adjustmentandadditionofcoagulantandpolymerto remove

solids) andprimaryclarification. Solidsarethensentto acollectiontankandaredewateredin a

filter pressandsentto a landfill. Primaryclarificationis followedby activatedsludgetreatment

in fourbiotreatorsto degradetheorganicmatter. Finally, thewastewateris sentto asecondary

clarifierfollowedby tertiarytreatmentthat consistsofpolishingby atravelingbridgesandfilter.

Petitioner’sPost-HearingBriefat 3~4~3Thedischargefrom theCity ofHenry’spublicly owned

treatmentworks (“POTW”) combineswith Noveon’seffluent andis dischargedthrough

3Referenceto Petitioner’sPost-HearingBriefin this matterwill becitedat “Pet.Br. at .“
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Noveon’soutfall to theIllinois River. Noveon’sOutfall 001 is locatedon theIllinois River

betweenriver mile 198 and 199. The stormwaterandutility watersaredischargedto holding

pondswheretheyareeitherpumpedinto thewastewatertreatmentprocessorsentto asandfilter

prior to dischargeto theIllinois River. Pet.Br. at4. Accordingto Petitioner,themajorsourceof

ammoniain its wastewateris generatedfrom thedestructionofaminecompoundsin the

secondarytreatmentactivatedsludgeportionofthewastewatertreatmentprocess.1991Tr. at

33, Pet.Br. at 5. Petitionerhasalsoidentifiedthat “[i]n theperiodprior to theissuanceofthe

1990NPDES Permit,two majorexpansionstookplace: thestart-upoftheRecirculatingFluid

BedCoalFiredBoiler andaRubberAcceleratorexpansion(theCure-Rite18 process).” Pet.Br.

at2. Thereis nodisputein theRecordthatNoveon’sdischargeofammonianitrogento the

Illinois Riverclearlyexceeds100 poundsperday(“lbs/day”). 1991Tr. at 68.

Noveonprovidessomediscussionin its Post-Hearingbriefofevidencepresentedin the

Recordregardingadditionaltopicsincluding: whetherNoveon’splantis designedto achieve

nitrification; whyNoveon’splant doesnot achievenitrification in practice;whetherNoveon

would triggerthethresholdapplicabilityof 50,000populationequivalents(“P.E.”) of35 Ill.

Adm. Code304.122(a)if thatprovisionwas foundto applyto Noveon’sfacility; andtheresults

ofevaluationsof alternativesto achievenitrification atNoveon’sfacility. Pet.Br. at5-7. The

Illinois EPA disputessomeofthecharacterizationsofthis evidenceaspresentedby Noveonin its

Briefandtheconclusionsreachedfromthesecharacterizations.However,informationrelatedto

whetherNoveon’streatmentworks is ableto achievecompliancewith 35 Ill. Adm. Code

304.122(b);whetherNoveonwouldmeetthethresholdof applicabilityof35 Ill. Adm. Code

304.122(a)if that sedtionwasapplicableandwhetherNoveon’splantwasdesignedto meet
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standardsapplicableonly to POTWsis notrelevantto theBoard’sdeterminationin thisPermit

Appealproceeding.Sincethesefactswill bediscussedextensivelyin thepartiesPost-Hearing

Briefs in theAdjustedStandardproceeding(ASO2-05)theAgencywill notburdentheBoard

with furtherdiscussionofthemin this forum.

III. STANDARD OF REVIEW AND HEARINGOFFICERRULINGS

Petitionerspendsseveralpagesofits Post-HearingBriefarguingthat theBoardmust

overturnrulingsofHearingOfficerHalloranin thismatterandproceedto makeits determination

undera standardofreviewapplicableandunderBoardproceduralrulesthatwerein effectat the

timethepermitwasissued. Although theIllinois EPAbelievestheBoard’sultimate

determinationin thismatterwill notbe alteredby its holdingin responseto thisargument,the

Respondentwill addresstheseissuesbriefly below.

A. Hearing Officer Halloran’s refusal to admit Mr. Flippin’s substituted
testimonyshould be upheld.

At theFebruary17, 2004hearingin this matter,HearingOfficer Halloranwasforcedto

ruleon numerousobjectionsfrom bothparties. Among thoserulings,he determinedthatrather

thanallow identicalpre-filedtestimonyto beenteredfrom HoustonFlippin in bothPCB91-17

andAS 02-05,hewould allow Mr. Flippin to readaredactedversionofhis ASO2-05testimony

into theRecordofPCB91-17followedby directexaminationfrom counselfor Petitioner.

Noveonarguesthat“unquestionably”relevanttestimonywasnot includedin theredactedversion

andtheBoardshouldoverruleHearingOfficerHalloranandallow theunredactedversionto be

admitted. Pet.Br. at 8-9. TheAgencyobjectedto boththerelevanceofportionsofthetestimony

andthefactportionsofit werebasedondatanot availableatthetimethepermitwasissued.
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2004Tr.at 9-11, 15-16.

HearingOfficerHallorandeterminedthathewould apply35 Ill. Adm. Code105.214 of

theBoard’sproceduralrulesto thisproceedingin his determinationthat2004ratherthan1991

proceduralrulesshouldgovern. Thatprovisionrequiresthatpermit appealhearings“will be

basedexclusivelyon therecordbeforetheAgencyatthetime thepermitordecisionwas

issued.. .“ Noveonarguesinsteadthat HearingOfficerHalloranshouldhaverelied on former

proceduralrule 35 Ill. Adm. Code105.102(b)(8)thatwasin effect in 1991.

Noveon’sPost-HearingBrief fails to discussotherequitablefactorsthatlikely playeda

role in HearingOfficerHalloran’sdeterminationnot to admit Mr. Flippin’s substitutedpre-filed

testimony. Thesefactorsincludeprejudiceto theAgencyandtheHearingOfficerbythelate

filing ofthesubstitutetestimonyonly threebusinessdayspriorto thestartofthehearingand

confusionon thefaceofthe filing regardingintowhichproceedingthetestimonywasintendedto

be entered.2004Tr. at 11-12. Additionally, theHearingOfficerwasawarethatMr. Flippinwas

availableto bequestionedby bothpartiesaboutall informationrelevantto theproceeding.

HearingOfficerHalloranalsoexpressedconcernthattheseissuescouldandshouldhavebeen

addressedpriorto thedateofhearing.2004Tr. at 17. OfficerHalloranwasawarethatcounsel

for Illinois EPAhadrepeatedlyexpressedconcernatpre-hearingstatusconferencesoverhaving

sufficienttimeto reviewpre-filed testimonyin thePermitAppealproceedingto besurethe

Petitionerwasnotpermittedto blur the linesandconfusethestandardsofreviewandrelevant

evidencein thePermitAppealandAdjustedStandardproceedings.TheHearingOfficer’s Order

wasareasonableone(undereitherthe 1991or2004proceduralrules)thattookinto accounta

varietyoffactorsthatweighedagainstallowing Mr. Flippin’s pre-filed testimonyfor AS 02-05to
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be enteredin total in thisproceeding.Admissionofpre-filedtestimonyis discretionaryon the

partoftheHearingOfficerandOfficerHalloran’sreasonableuseofhis discretionin this matter

shouldbeupheldby theBoard.

TheIllinois EPA objectionwasintendedto assisttheBoardin only allowing in the

evidencerelevantto its determinationundereachproceeding’sstandardofreview. TheAgency

determinedthatpreparingredactedtestimonywould assisttheBoard,ratherthanrequiringit to

wadethroughrelevantandnon-relevantinformation. TheHearingOfficer’s rulingwas

appropriateandshouldbesustainedby theBoard. On theotherhand,theAgencydoesnot

believethattheBoard’sdeterminationwouldbealteredin anywayby theadmissionofthis

irrelevantevidence. Facedwith theunpleasantchoiceofalternatives,theAgencywouldprefer

theBoardallow additionalevidenceto beadmittedinto theRecordoverprovidingPetitionera

manufacturedbasisfor appealthatwould only serveto delayfurthertheeffectivenessofits 1990

NPDESpermit.

B. Standard ofReviewand Burden ofProof

Noveonclaimsthat it had proceededunder the assumptionthat theBoard’sstandardof

reviewin thismatterwouldbedenovobecausethatwasthestandardofreviewatthetime the

permitwasissued. Pet.Br. at 8. TheIllinois EPAbelievesthis argumentmisinterpretsthe

meaningsofprior andcurrentBoardrulings regardingthestandardofreviewin NPDESpermit

appeals.Among otherthings,Noveonseemsto arguethattheBoard’sproceduralrulesarein

conflictwith theAct. NoveonarguesthatundertheAct thereis no requirementfor applicant

permit appealsthattheevidencebebased“exclusivelyon theRecordbeforetheAgency”as is

requiredby Section40(e)oftheAct for third-partypermit appeals.OnthisbasisNoveonargues
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thattheBoard’sproceduralrulesareinconsistentwith theAct. TheIllinois EPAbelievesthe

Board’sproceduralrulesthat tookeffect on January1, 2001 wereduly adoptedandarenot an

inconsistentinterpretationoftheAct.

Additionally, Noveontriesto arguethat theprior holdingsoftheAppellateCourts

regardingthestandardofreviewin NPDESpermit appealsarestill goodlaw for appealsby

applicants.TheIllinois EPAdisagreesandarguesthatthis caselawhasbeenoverturnedby

subsequentcasesandamendmentsto theBoard’sproceduralrules. Thereis nomerit to

Noveon’sclaim thatthestandardofreviewis different forNPDES appealsby theapplicantfrom

thoseby thirdparties.As theBoardhasrecentlystated:

TheBoardhasconsistentlyheldthat inpermit appeals,its reviewis limited to the
recordthatwasbeforeIEPA at thetime thepermittingdecisionwasmade.See
CommunityLandfill Companyv. IEPA(April 5, 2001),PCB01-48,PCB01-49
(consolidated);PanhandleEasterPipLine Co.v. IEPA(January21, 1999),PCB
98-102;andWestSuburbanRecyclingandEnergyCenter,L.P. v. IEPA (October
17, 1996),PCB95-199,PCB95-125(consolidated);Alton PackagingCorp. v.
~ 162 Jll.App.3d731, 738, 516N.E.2d275,280 (

5
th Dist. 1987)(court

affirmedBoard,holdingthat scopeofBoard’sreviewinpermit appealis limited
to recordbeforepermittingagency).Moreover,Section40oftheAct(415ILCS
4/40(2000))doesnotd~fferentiatebetweenthescopeofreviewin permitappeals
broughtbypermitholdersandthosebroughtby thirdparties.

PrairieRiversNetworkv. IEPA andBlackBeautyCoalCo.,PCB01-112(August9, 2001)slip.

op. at8 (emphasisadded). In additionto finding thatthestandardofreviewis thesamefor

permitholderandthird partNPDESappeals,theBoardhasalsoheldthatthestandardfor

NPDESappealsis thesamefor other“routine” permitappeals.See,City ofEastMolinev.

IEPA, PCB86-218 (September8, 1988)slip. op. at2.

TheIllinois EPA agreeswith Noveonthat theburdenofproofis on thePetitionerin an

NPDESpermit appealunderSection40(a)(1)oftheAct. Pet.Br. at 9. TheIllinois EPA is
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confidentthattheBoardwill find thatNoveonhasfailedto meet its burdenin thiscase.

IV. ISSUESON APPEAL OF NOVEON’S NPDESPERMIT

Noveon’sinitial filings in thismatterappealedseveralSpecialConditionsin the 1990

NPDESpermitwhichwill beexplainedin moredetailbelow. At this stagetherearethree

remainingissueson appealfor theBoard’sdetermination:applicability ofammonianitrogen

effluentlimits, toxicitytestingrequirementsandseparationofoutfalls for samplingpurposes.

An issuewasraisedin the initial pleadingsregardingestablishmentofa mixing zonefor copper

thathasthus far notbeenaddressedfurther in thepleadingsorat hearingandtheRespondent

assumesthatmatterhasbeenresolved.PetitioneralsochallengedtheAgency’sinterpretationof

the federalOrganicChemicals,Plastics,andSyntheticFiberregulationsin Noveon’spermit. See

40 CFR § 414.90etseq. Thatissuewasaddressedatthe1991hearing,in Pre-Hearing

Memorandain this matterandin testimonyofbothpartiesatthe2004hearing.Only in its Post-

HearingBriefhasNoveonconcededthatIllinois EPAproperlyinterpretedthosefederal

requirementsandagreedto withdraw its appealofthosepermitconditions.

A. Applicability of 35 Ill. Adm. Code304.122(b)to Petitioner’s facility

At thecoreofthis disputefor bothpartiesis theapplicability to thePetitionerofthe

Board’seffluentlimitations for largeammonianitrogendischargersto theIllinois River

containedin 35 111. Adm. Code304.122. NoveonhasspecificallyappealedSpecialCondition4

of its NPDESpermitwhichrequiresmonitoringandreportingofPetitioner’sammoniadischarge.

SpecialCondition4 providesthatif monitoringdemonstratesa30-dayaverageammonialoading

in Noveon’seffluentgreaterthan100lbs/day,Petitioneris requiredto complywith a 30-day

averageammoniaconcentrationof3 milligramsperliter (“mgfL”). If thedailymaximum
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loadingofammoniaexceeds200lbs/day,Petitioneris limitedto a dailymaximumconcentration

of6 mg/L. This SpecialCondition is basedon theeffluent limitations containedin 35 Ill. Adm.

Code304.122whichprovides:

a) No effluent from anysourcewhichdischargesto theIllinois River,theDes
PlainesRiverdownstreamof its confluencewith theChicagoRiver Systemorthe
CalumetRiverSystem,andwhoseuntreatedwasteload is 50,000ormore
populationequivalentsshallcontainmorethan2.5 mg/L oftotalammonia
nitrogenasN during themonthsofApril throughOctober,or4 mg/L at other
times.

b) Sourcesdischargingto anyoftheabovewatersandwhoseuntreatedwasteload
cannotbecomputedon apopulationequivalentbasiscomparableto that usedfor
municipalwastetreatmentplantsandwhosetotal ammonianitrogenasN
dischargeexceeds45.4kg/day(100poundsperday) shallnot dischargean
effluentofmorethan3.0mg/L oftotalammonianitrogenasN.

c) In additionto theeffluent standardssetforth in subsections(a) and (b) ofthis
Section,all sourcesaresubjectto Section304.105.

TheIllinois EPA placedSpecialCondition4 in Noveon’spermit basedonsubsection(b) of

304.122whichappliesto dischargerswhose“untreatedwasteloadcannotbe computedon a

populationequivalentbasiscomparableto thatusedformunicipalwastetreatmentplants.”

Noveonclaims“Illinois EPA’s applicationoftherule ignoresits plainmeaningandrelies

on amisinterpretationthathasnobasisin the languageoftherule,theBoard’sopinion

promulgatingtherule,orany illinois guidancedocument.”Pet.Br. at 11. Illinois EPA, on the

otherhand,hasconsistentlymaintainedthat “theonly logicalreadingofthisprovisionis that

304.122(b)wasadoptedspecificallyto coverdischargerslike Noveonwith industrialwaste

streamsforwhom calculationsoftraditionalP.E.valuesproducefiguresthatgiveno meaningful

informationaboutthemagnitudeornatureofthedischarger’sfinal effluentto theIllinois River.”

2004Tr. at 101. TheIllinois EPA believestheRecorddemonstratesthat its interpretationis
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consistentwith theBoard’sregulatoryhistoryofthis provision,hasbeeninterpretedconsistently

overtimeby theBoardandto readthelanguageasNoveondoeswould renderSection

304.122(b)utterlymeaningless.

Petitionersupportedtheappealofthis Conditionwith two alternativearguments.First,

theIllinois EPAhadnot imposedthis conditionon thePetitioner’sfacility previouslyand should

somehowbeestoppedby law from doing so. Second,Petitionerarguesthatthis sectionisnot

applicablebecauseits wasteload“canbe computedonapopulationequivalentbasis”and

thereforesubsection(a) shouldapply. Undersubsection(a), Petitioneralsoclaimsno effluent

limit would attachbasedon theallegationthatNoveon’sinfluenthasapopulationequivalent

(“P.E.”) of lessthan50,000.

Finally, Noveonalsoseemsto suggestthatthetechnicalbasisfor 304.122hasproven

faultyandtheBoardshouldnotattemptto applytherule. Pet. Br. at23. While this argumentis

beyondthescopeofthis PermitAppeal,theAgencypresentedexperttestimonyfrom Bob

MosherthattheBoardopened304.122twicesincetheadoptionofsubsections(a~through(c)

andtheBoardneversoughtto updateoraltertheeffluentammoniastandardatthattime. 2004

Tr. at 107. If therulemakingis out ofdateorthebasisforit hadbeenover-turnedasNoveon

implies, theBoardpresumablywouldhaveaddressedthoseconcernsatthattime.

1. Responseto argumentthat Illinois EPA should be estoppedfrom applying an
ammonia effluent limit to Noveon’sdischarge

Petitioner claims that becauseNoveon’sdischargealwayscontainedammoniaand

permitsissuedprior to 1990 did not contain an effluent limit for ammonia,thatIllinois EPA

shouldbe estopped.from includingthis limitation in Noveon’s1990NPDES permit. Not only
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doesNoveonpresentno evidenceofachangein interpretationoftheregulationatissueby the

Agency,but it fails to presentorevenattemptto distinguishall precedentsettingcaselawin this

area. A failure to includethis provisionin Noveon’spriorpermitsis not abasisfor anestoppel

allegationagainsttheState.

Tn theseminalcaseofHickeyv. Illinois CentralRailroadCompany,35 Ill.2d 427, 220

N.E.2d415 (1966),theIllinois SupremeCourtheldthatit is elementarythatprinciplesof

estoppeldo notapplyto publicbodiesunderusualcircumstances.Thereluctanceofcourtsto

holdgovernmentalbodiesestoppedto asserttheirclaimsis particularlyapparentwhenthe

governmentalunit is theState. Therearesoundreasonsforthepolicy, includingthepossibility

thattheapplicationofestoppeldoctrinemayimpair thefunctioningofthe Statein thedischarge

ofits governmentfunctions,andthat valuablepublic interestsmaybejeopardizedor lostbythe

negligence,mistakes,or inattentionofpublicofficials. Hickey, 35 Ill.2d at 447-448,220 N.E.2d

at 425-426.Seealso, GoodSamaritanHospitalv. Shalala,508 U.S. 402, 113 S.Ct.2151 (1993).

Ofcourse,thecourtalsorecognizedthatsuchan immunity isnot absolute,but thatonly

in compellingcircumstancesestoppelbe availablewhentheStateis -actingin agovernmental

capacity.Themereinactionofgovernmentalofficers is not sufficientto workanestoppel.

Hickey, 35 Ill.2d at448, 220N.E.2dat 426. Further,thepartyclaimingtheestoppelmusthave

reliedupontheactsorrepresentationsoftheotherandhavehadnoknowledgeorconvenient

meansofknowingthetruefacts. Hickey,35 Ill.2d at447,220N.E.2dat415. As this Boardhas

noted,prior illinois EPA actions,if in error,areproperlyremediedby correctingtheerror,not

perpetuatingit. StateBankofWhittingtonv. Illinois EPA,PCB92-152(June3, 1993)slip. op at

14.
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In the caseofPanhandleEasternCo. v. Illinois EPA,PCB98-102(January21, 1999),the

Boardengagedin adetaileddiscussionofthe availabilityofestoppelagainsttheAgency.4 The

Boardidentifiedthe appropriatetestthat“a partyseekingto estopthegovernmentmustshow

that thegovernmentmadeamisrepresentationwith knowledgethatthemisrepresentationwas

untrue.” ~ atslip op. at 19 (citing Medical DisposalServicesv. IEPA, 286 Ill. App. 3d 562,

570, 677 N.E.2d 428, 433 (1stDist. 1997)(evenwhenletter from Illinois EPA statedprior

contraryinterpretationofregulations,Illinois EPAwasnot estoppedfrom changingits

interpretation);City ofMendotav. PCB, 161 Ill. App. 3d 203, 209, 514N.E.2d218, 222 (3”’ Dist

1987);Peoplev. Chemetco,PCB96-76,slip.op.at 11; andWhite & BrewerTrucking,Inc. v.

Illinois EPA,PCB 96-250(March20, 1997),slip op. at 10.). TheBoardhasalso notedthat a

changeby theIllinois EPAin its interpretationofaregulationdoesnot give riseto estoppelsince

it is notdeliberatemisrepresentation.White & BrewerTrucking,PCB96-250,slip. op. at 10.

Evenif Noveonwereableto demonstratethatIllinois EPAhadpreviouslyinterpreted

304.122asbeinginapplicableto its facility, theelementsrequiredto prevail on aclaim of

estoppelwould notbemet. Therehasbeenno evidencepresentedofanaffirmative

misrepresentationby anyillinois EPA employeeto anyrepresentativeofthePetitionersand

certainlyno evidencethat amisrepresenationwasmadewith theknowledgethatthe

4TheThird District AppellateCourthasarticulateda six partestoppeltest: 1) Wordsor conductby thepartyagainst
whom theestoppelis allegedconstitutingeitheramisrepresentationor concealmentof materialfacts; 2) knowledge
on the partof thepartyagainstwhomtheestoppelis allegedthatrepresentationsmadewereuntrue;3) theparty
claiming thebenefitof anestoppelmustnothaveknowntherepresentationsto befalseeitherat thetimetheywere
madeor atthetimetheywereactedupon;4) thepartyestoppedmusteitherintendor expectthathis conductor
representationswill be acteduponby thepartyassertingtheestoppel;5) thepartyseekingthebenefitof theestoppel
musthavereliedon or~ctedupontherepresentations;and6) thepartyclaiming thebenefit oftheestoppelmustbe in
apositionof prejudiceif thepartyagainstwhomtheestoppelis allegedispermittedto denythetruthof the
representationsmade. City ofMendotav. PollutionControlBoard,161 Ill. App.3d203, 209,514 N.E.2d218,222,
112 Ill. Dec.752, 756 (1987);Stewartv. O’Bryan, 50 Ill. App.3d 108, 110,8 Ill. Dec. 633, 634-35,365 N.E.2d
1019,1020-21(1977).
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misrepresentationwasuntrue. The factthatno permitlimit waspreviouslyincludeddoesnot

amountto suchamisrepresentation.Noveoncitesto no evidencein theRecordfor thestatement

“it wasdeterminedbyIllinois EPA asinapplicablewhenquestionedby Noveonin 1974.” Pet.

Br. at 15-16. Not only doestheIllinois EPA find noevidencein theRecordto supportthis

statement,in agoodfaith effort to evaluateNoveon’sargumentspriorto hearing,theAgency

conductedan exhaustivereviewofdocumentsin Noveon’sfilesandelsewhereto discoverwhy a

permitconditionwasincludedin adraft 1977permit andthenremovedfrom thefinal permit.

2004Tr. at 138-139.No documentationcouldbe foundto explainthis occurrence,soNoveon

cannot claimtherewasan affirmative representationfrom theAgencythat theprovisiondid not

apply.

Noveonalsocannotdemonstratereasonablereliancein thiscase.As theBoardstatedin

Panhandle,“It is theresponsibilityof companiesdoingbusinessin Illinois to determinewhether

theyarecomplyingwith Illinois environmentallaws. Panhandle’srelianceonAgencypermit

renewalsandinspectionsasthesolemeansby whichPanhandledeterminedits compliancewas

unreasonable.”Panhandle,slip op. at20. Noveonclaimsthatit “relied on theabsenceofa

permitlimit for ammonia”to increaselevelsofammoniain its discharge.Pet. Br. at 13-14. If

true, this is regrettable,but it wasnot reasonablerelianceasthatconcepthasbeendefinedby the

Boardandthecourts.

TheAgencyprovideddetailedtestimonyfor its reasonsforincludingthe effluent limit in

Noveon’s1990permit andnoneofthis testimonysupportsaclaim ofamisrepresentationby the

Agencythatwasknownto beuntrue. Thereis no evidencein theRecordthattheAgency

changedits interpretationof304.122,only thatit determinedfor thefirst time to placethat
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provisionin Noveon’spermit.5 Permitwriter Rick Pinneodescribesin detail theprocessthat led

to theimpositionofthis limit in Noveon’spermit. 2004 Tr. at 137-138. In his 1984permit

review, Mr. Pinneofoundthattheammonialevelswererelatively low (around34 mg/L) and

similar to thevaluesreportedonearlierapplications.Mr. Pinneothenincludedonly thosesame

limitations in thispermit that hadbeenplacedin earlierversionsof Noveon’spermit. 2004Tr.

at 137. In 1989,thatchangedsignificantlywhenthelevelswentup to adailymaximumof230

mg/L. 2004Tr. at 138.

Q. Whatdid thisjump in ammonialevelscauseyou to do differently?
A. It mademeconsiderrestrictingammoniadischargesin thepermit.
Q. And whatregulationdid you look to to do that?
A. Theeffluent limitation containedin 35 Ill. Adm. CodeSection304.122(b).

2004Tr. at 138. Mr. Pinneoalsotestifiedregardingamemofrom TobyFrevertoftheStandards

Sectiondeterminingthat304.122(b)shouldbe appliedin this case. 2004Tr. at 138, Agency

PermitAppealRecord(“Rec.”) at208.

Theonly caselawcitedby Noveonto supportits estoppelargumentis CentralIllinois

PublicService.Co. v. Pollution ControlBoard,165 ill. App. 3d 354, 518 N.E.2d 1354 (
4

th Dist.

1988). While not anestoppelcase,it is cited for thepropositionthat“AdministrativeAgencies

areboundby their long-standingpoliciesandcustomsofwhichaffectedpartieshadprior

knowledge.”Pet.Br. at 15. Thisprecedentis distinguishablebecauseno evidencewaspresented

ofa long-standinginterpretationofSection304.122(a)or(b) that is contraryto thattakentoday,

only that thisprovisionhadpreviouslybeenomittedfrom Noveon’spermit. In addition,unlike

Noveon,thePetitionerin CIPSwasableto demonstratethat it hadnot increasedits emissions

duringthetime pefiodat issue. In thiscase,Noveonadmitsthat its ammoniadischargesto the

51n fact,Mr. Pinneotestifiedthatwhenanammonialimitation wasplacedin Noveon’s1977DraftNPDESpermit,
16



Illinois Riverhadincreasedsignificantlybetweenissuanceofthe 1984and 1990NPDES

permits. Pet.Br. at 13-14.

In conclusion,thecourtshavealsoheldthatestoppelis evenmoredisfavoredwhen“what

is involvedis theprotectionoftheenvironmentandthepeoplewho inhabitit. ... Progressin

controllingpollutionshouldnot bebarredby methodsofthepast.” DeanFoodsCo. v. Pollution

ControlBoard, 143 Ill. App.3d322, 338, 492N.E.2d 1344, 1356,97 Ill. Dec.471, 483 (
2

ndDist.

1986). Basedon all ofthesefactors,Petitioner’sargumentthattheAgencyshouldbeestopped

from applyingthe applicableeffluent limits to its facility shouldnotbe entertainedby theBoard.

2. RegulatoryInterpretation of35111.Adm. Code304.122requiresplacing an
ammonia effluent limit in Petitioner’s NPDES permit

This long-standingdisputebetweenthepartiesrequirestheBoardto makea

finding on theintentandmeaningofits ammoniaeffluent limitationscontainedin 35 Ill. Adm.

Code304.122(a)and(b). Petitionerclaimsthata“plain reading”oftheseprovisionsconcludes

thatNoveon’sfacility is exemptfrom subsection(b) anddoesnot triggerthethresholdof

subsection(a), while theIllinois EPAmaintainsthatsuchareadingresultsin a finding that

Noveonis subjectto theeffluent limitations in subsection(b).

a. History and application of 304.122(a)and (b)

Whenfirst adoptedby theBoard,theprovisionsat issuein this proceedingwerecodified

asRule 406. On January6, 1972, theBoardadoptedthelanguagecurrentlycontainedin

subsection(a) of 304.122in thecombineddocketsofR70-8,R71-14andR71-20. It required

thatno effluentsfrom dischargersto specifiedwaterbodies,includingtheIllinois River,“whose

untreatedwastelo~dis 50,000ormorepopulationequivalentsshallcontainmorethan2.5 mg/L

that limit wasbasedonsubsection(b) of Section304.122andnotsubsection(a). 2004Tr. at 139.
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oftotal ammonianitrogenasN duringthemonthsofApril throughOctober,or4 mg/L atother

times, afterDecember31, 1977.” 35 Ill. Adm. Code304.122(a)(adoptedasPCBRule406). In

1973,theBoardadoptedthelanguage(proposeduponits ownmotion) currentlyfoundin

304.122(b)whichrequiresdischargersto thesamespecifiedwaterways“whoseuntreatedwaste

loadcannotbecomputedon apopulationequivalentbasiscomparableto that usedfor municipal

wastetreatmentplantsandwhosetotal ammonianitrogenasN dischargeexceeds45.4 kg/day

(100poundsperday) shallnot dischargean effluentofmorethan3.0 mg/L oftotalammonia

nitrogenasN.” 35 Ill. Adm. Code304.122(b).SeeR 72-4(June28, 1973)andOpinionofthe

BoarddatedNovember8, 1973. Eventhoughit wasadoptedafterthe languagein thecurrent

304.122(a),this provisionhadaneffectivedateofDecember31, 1974. Oneexplanationgiven

by theBoardforincluding theadditionallanguageis foundin anotherrulemakingopinion’s

discussionoftheadditionofthecurrent304.122(b)to Rule406: “This amendmentdid nothing

morethanprovidean additionalclarificationofthedefinition ofasourcesubjectto the effluent

limitationsofRule406;for eithercase,the thresholdapplicabilityoftherule is establishedby a

dischargeof 100 poundsperdayofammonianitrogen,howevercalculated.”In theMatterof:

ProposedFinal Amendmentto Chapter3, WaterPollutionRegulations;Rule402.1,An

Exceptionto Rule402 forCertainAmmoniaNitrogenSources,R77-6(March 30, 1978),slip. op.

at5.

In lookingfor guidanceon theBoard’sinterpretationoftheseprovisionsit is helpful to

look atBoardcaseswheresite-specificreliefhasbeengrantedfrom 304.122(a)or (b). It canbe

concludedgenerallythatwhentheBoardhasgrantedrelief from 304.122to industrial

dischargers,it hasgrantedthisrelieffrom subsection304.122(b)withoutquestioningwhether
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subsection(a) shouldbeappliedinstead.6In 35 Ill. Adm. Code304.213, theBoardgranteda

site-specificeffluent standardfor PDV MidwestRefining, LLC. Reliefwasgrantedfrom

304.122(b)andthat facility is requiredto meetamonthly averageeffluentlimit of9.4mg/L and

a daily maximumof26.0 mg/L. In 35 Ill. Adm. Code304.214,similar relief from 304.122(b)is

grantedto Mobil Oil Refinerywith therequirementthatthefacility meetmonthly average

effluentlimits of 9.0 mg/L anddailymaximumlimitations of23.0 mg/L. Onthe otherhand,in

R87-2l,theBoardrefusedto grantsite-specificrelieffrom 304.122(a)for thePeoriaSanitary

District. See,R87-21(October6, 1988). While theBoardhasneverdirectlyexplainedthese

provisionsor ruledon theprecisemeaningof“comparableto thatusedfor municipalwaste

treatmentplants,”Noveonpointsto noprior Boardopinionsthatsupportits interpretationof

304.122. In multiplecases,theBoardhasgrantedsometypeofrelieffrom theprovisionatissue

to otherindustrialdischargersandneverquestionedthat304.122(b)wastheappropriatesection

to apply.

Noveonarguesthatsubsection(a) appliesbecauseaP.E.valuecan becalculatedfor its

facility, while theIllinois EPAmaintainsthatprovisionmustbereadin totality to applywhenthe

“untreatedwasteloadcannotbecomputedonaP.E.basiscomparableto thatusedformunicipal

wastetreatmentplants.” TheIllinois EPAarguesthatwhen,aswith Noveon,theinfluent P.E.

valuesdo not resultin ameaningfulvaluethatcanbeused(asit is for POTWs)to estimatethe

ammonialoadingto thereceivingstream;it is moreappropriateto look to theactualloading to

thereceivingstream.Wherethesefacilitieshavealoadinggreaterthan 100 lbs/day,theBoard

intendedaneffluentlimit to applyto theselargeammoniadischargesto theIllinois River.

635 ~ Adm. Code304.201providesrelief from304.122to theMetropolitanWaterReclamationDistrict of Greater

Chicagowithout specifyingwhich subsectionis applicable.
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Noveon’spositionis supportedby testimonyfrom HoustonFlippin that “in his

professionalopinion” 304.122(b)did not applyto Noveon. 2004Tr. at 51. However,Mr.

Flippin’s testimonyclearly indicatedthathehadno prior experiencewith anyotherclients

subjectto 304.122(a)or(b),norhadheattendedtheBoardhearingsorreadtheopinions

adoptingtheseprovisions. 2004Tr. at 72-73. In fact,Mr. Flippinwasunableto nameoreven

describeafacility thatwouldbesubjectto Section304.122(b)underPetitioner’sinterpretation.

Petitioneris askingthis Boardto find thatit adoptedaprovisionin a separaterulemakingone

yearafteradoptionof304.122(a)withno facilities in mind thatit would applyto. TheAgency’s

interpretationis theonly logicalreadingoftheplain languageofthisprovision. This sectionis

intendedto coverfacilities for whom aP.E.valuedoesnot accuratelyreflecttheammonia

loadingto theIllinois River. Noveonis thearchetypicalexampleofthetypeof facility this

provisionwasintendedto cover. While thereis a factualdisputein theRecordregardingthe

actualP.E.valueofNoveon’sfacility, therecanbenodisputethatwhencalculatedthatvalue

doesnotcorrespondto theenormousammonialoadingPetitioner’sfacility is dischargingto the

Illinois River.

Whenaskedwhat typeofhypotheticalfacility thisregulationwouldapplyto, Mr. Flippin

respondedthat“an industrythatdid not containBOD andsuspendedsolidswouldbeonethat

couldconceivablyfit 304.122(b).” Mr. Flippin alsotestifiedthat theregulationcouldapplyto

facilities wheretherewas“no dataavailable.” 2004Tr. at 50. It is inconceivablethatafacility

wouldbedischargingover 100lbs/dayof ammoniainto theIllinois River,but wouldhaveno

dataavailableto calculateaP.E.valueorcontainno BOD orsuspendedsolids in its
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wastestream.7Accordingto Mr. Flippin, “In my opiniontheword ‘comparable’merely

questionswhetherthedataexists to expressanuntreatedwasteloadin populationequivalents

like onedoeswheneitherdesigningorevaluatingamunicipalwastewatertreatmentplant. The

datafor theNoveon-Henryplant do existandsuchcalculationscanbemadeandhavebeen

made.” 2004Tr. 51. As Mr. Pinneotestifiedon behalfoftheAgency,“that’s whereI believe

thatwediffer in thatI believethatyou canalwayscalculateaPB, andsowhywould theBoard

write arule sayingif you can’twhenit alwayscan.” 2004Tr. at 147.

WhenMr. Pinneowasaskedif heagreedwith Mr. Flippin’s “expert” opinionthat

subsection(a) appliedto Noveon’sfacility, hestatedthat thebasisfor hisdisagreementwith Mr.

Flippin’s conclusionwas:

Well, I believethatin all casesyou shouldbeableto calculateaPB valueofa
wastestreamandthatthe issueofwhetherawastestreamis comparableornot I
think is thekeyfactorin which therule shouldapply. Thefacility hasaparticular
typeofwastestreamthatjust is not comparableto amunicipalwastestreamand
to calculateaPEvaluewhich, like I said,I think youcancalculateaPBvaluefor
anywastestream,is just totally meaningless.

2004Tr.at 140-141.

NoveonreliesonportionsofthePermitAppealRecordthat supportits argumentand

attemptsto ignorethoseportionsthatdo not. Noveonpointsto amemorandumfromJim

KanimuellerofthePeoriaRegionalOffice askingfor aninterpretationfrom Headquartersstaff

regardingwhetherNoveon’sfacility shouldnot havean ammoniaeffluentlimit under

304.122(a).Rec.at207.8 In response,TobyFrevert’smemoclearlystatestheconsistent

70f course,evenif therewereno BOD or TSS ina facility’s dischargea P.E.couldbe calculatedfor those
parameters.It would1~ezero. In addition,evenif somehowaninfluenthadnoBOD or TSS,flow couldstill be
measuredto calculatetheflow P.E.value.
8Noveonwantsto rely onMr. Kanimueller’ssuggestionthat304.122(a)appliestoNoveon’sfacility, butnothis
conclusionthatNoveonhada P.E.valuegreaterthan50,000.
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applicationof thisprovisionto Noveon’sfacility that it is subsection(b) that appliesto Noveon’s

facility, not subsection(a). Rec.at 208. This memois criticizedbyNoveon,becauseMr. Frevert

relieson theterm“industrial” to indicatewhichprovisionapplieswhenthattermis not presentin

theregulatoryprovisionitself. While anoversimplification,theverybriefmemocorrectly

identifiesthatthisprovisionwasadoptedto applyprimarily to industrialfacilitiesunlessthose

facilities canbecomparedto municipalitieswhenusingP.E.valuesto determinetheimpactthe

facilitywill haveon thereceivingstream.As Mr. Pinneotestifiedregardinghis understandingof

theuseoftheterm“industrial” in thatmemorandum:“hewasmakingadeterminationofthat

andprevioushistorywith theuseof304.122(b).And thatthereareno municipalitiesthatare

regulatedunder304.122(b),andbelievedthatindustrialfacilities aretheonly — I believe, that

industrialfacilities aretheonly onesthatareregulatedunder304.122(b).” 2004Tr. at 155. The

Illinois EPApresentedits clearpositionin theseproceedingsthat 304.122(b)“appliesto

industrialfacilities if theyhaveover100 pounds[of ammoniaperdayin theireffluent],andyou

cannotcomputeameaningfulpopulationequivalent.”2004Tr. at 156.

PetitionercorrectlystatestheAgency’sconsistentpositiononthis issuein its initial filing

whenit states“However,theAgencycontendsthatbecauseBF Goodrich’seffluentis dissimilar

to domesticwaste,eventhoughaP.E.canbecalculatedfor thedischarge,P.E. calculationsare

meaninglessandSection304.122(b)shouldapply.” Petitionat3-4. Petitioneroffersno support

in fact, law orhistoryfor its contentionthatsinceaP.E.valuecan be calculatedfor the waste,

then304.122(a)mustapply. Illinois EPAmaintainsthatNoveon’swastestreamis exactlythe

typeofdischargetheBoardhadin mindwhenit adoptedaseparatesectionforwastestreamsnot

comparableto muni~ipalwastetreatmentplants. 1991 Tr. at 152.
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ThecoreofNoveon’s legalargumentis agrammaticalone. Petitionerclaimsthat

“Section304.122(b)’sphrase‘comparableto thatusedfor municipalwastetreatmentplants’

defines‘computedon apopulationequivalentbasis.’ It cannotbe readanyotherway.” Pet.Br.

atp. 18. It seemsclearthatSection304.122(b)certainlycan bereadanotherway. Whetheror

not grammaticalexpertswould supportthemannerin whichthisprovisionwasdrafted,conrmon

senseandlogic musthavesomerole in theplain readingofthis languagewhichclearlyasksthe

permitwriterto comparethenatureofthewastestreamofthefacility at issueto amunicipal

plant. Noveonhasnotbeenableto identify asinglerealorhypotheticalfacility thatwouldbe

coveredby theBoard’sregulationasit hasinterpretedit. TheBoardwouldnot havetakenon its

ownmotionto amendformerRule406to addthe languagecurrentlyfoundin 304.122(b)with no

facilitiesin mind thatthis amendmentwouldapply-to.

b. Noveon’swastestreamis not “comparable” to a municipal wastestream

TheRecordin thisproceedingprovidesaclearexplanationofthefactualbasesunderlyingthe

illinois EPA’sconclusionthat Noveon’swastestreamwasnotcomparableto amunicipal

wastestreamandthatanyP.E.valueobtainedfor Noveonwasmeaningless.Noveonadmitsthat

its influentdoesnotcontainappreciableamountsofammoniarelativeto its effluent,becausethe

ammoniais generatedin thetreatmentprocessitself. WhenaskedaboutthevalueofusingP.E.

calculationsobtainedregardingNoveon’sfacility, Mr. Pinneotestifiedasfollows:

Q. Canyou give ussomeexamplesofwhy you feelaPE wouldbemeaninglessfor this
facility?

A. Well, theCOD [chemicaloxygendemand]to BOD ratioofnormalmunicipalwaste
rangesfrom oneandaquarterto 2 andahalfto one. Thatwouldbethe . . .COD andBOD
for municipalwaste. BF Goodrich’sorNoveon’sCOD to BOD ratio is more in tuneto
aroundsix to one. That’san indicationthatthewastewateris certainlynot similaratall
to municipalwasteandthatparticularindicatorwould meanthewasteis not as
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degradableasmunicipalwaste.

2004Tr. at 141.

Theevidencein therecorddemonstratesthat thedegradabilityofthewasteas

demonstratedbytheBOD to COD ratioandtheinhibitory compoundspresentin thewastestream

aretwo very importantfactorsin this determination.2004Tr. at 141-142. HigherCOD waste

requiresmoreoxygento getacomparableremovalrate. 2004Tr. at 141. In addition, the

inhibitory compoundsactuallymaketheBOD valuesappearlowerbecauseit “causesinhibition

to theBOD testitself.” 2004Tr. at 142. Therefore,whentheBOD valueofNoveon’s

wastestreamis calculatedit maynotbe reflectiveofthemagnitudeofthe loadingwhen

comparedto municipalwastestreambecausetheBOD values(andresultingP.E.calculations

derivedfrom thosevalues)areartificially low. 2004Tr. at 142. Mr. Pinneoalsogavesome

examplesin his testimonyofindustrieswhoseP.E.valuesfor theirinfluentsmightbe

comparableto municipalwastein termsofdegradabilitysuchasmeatpackingorslaughtering.

Eventhoughtheseindustrieshaveveryhigh BOD andsuspendedsolidsvalues,theP.E.values

forthesefacilitieswould accuratelyrepresentthehigh loadingfrom thosevaluesbasedon the

absenceofinhibitory compoundsandaBOD to COD ratiocomparableto municipalwaste

treatmentplants. 2004Tr. at 151-152. If thoseindustrieswantedto arguethat304.122(a)

appliedto theirfacility ratherthan304.122(b),thatargumentwouldhavesometechnicalmerit.

Thesameargumentcannot bemadefor Noveon. In determiningthefactorsto beevaluatedin

themeaningoftheterm“comparable”,theIllinois EPA hasadoptedareasonableinterpretation

thatis consistentwith theguidanceprovidedbytheBoardin its prior opinionsin bothgeneral

applicability andsite-specificrulemakings.
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c. Relevanceof Noveon’sPopulation EquivalenceCalculations

Illinois EPAdisagreesstronglywith Petitioner’sstatementthat“[u]sing all relevant

calculations,theuntreatedwasteloadoftheNoveonHenryPlanthasapopulationequivalentof

lessthan50,000.” Pet. Br. at 16. Thisargumentwill beaddressedin AS 02-05,but atthetime

ofthepermittingdecision,theIllinois EPAmadeno finding asto whetherNoveon’sP.E.value

wasgreaterthanor lessthan50,000. ThereasonIllinois EPA sawnoneedto calculateaP.E.

valuefor thePetitioner’swasteloadwasbecauseit wasclearlynot “comparable”to that of

municipalwastetreatmentplantsandaP.E. calculationforNoveon’sdischargewould notresult

in ameaningfulvalue. It is not relevantto thismatterwhetherNoveon’sinfluenthasaP.E.value

lessthanorgreaterthan 50,000,onlywhethersubsection(b) applies.Sincethe onlylogical

readingis that subsection(b) applies,thedisputeoveractualandcredibleP.E.valuesis a

secondarymatter.

Thereis oneaspectoftherelevanceofthis calculationto Petitioner’sargumentthatthe

Illinois EPA is willing to concede.Noveonclaimssubsection(a) applieswhereP.E.can be

calculatedandproceedsto attemptto calculateit to provethatit canbe. Ontheotherhand,the

Illinois EPA agreesthataP.E.valuecanbecalculatedfor Noveonbecauseit canbecalculated

for anythingwith a flow. 2004Tr. at 140-141. Its notdisputedthat P.E.can becalculated. The

disputeis whattheappropriatefigureis andwhetherthis calculationis relevant.

Theillinois EPA doesnot agreethatNoveon’sP.E. is clearlylessthan50,000,but the

Agencydid notperformsuchacalculationaspartofthepermittingprocess.SincetheIllinois

EPA concedesthataP.E. valuefor Noveon’streatmentplantcan becalculated(asit canforany

wastestream),it is not relevantto theBoard’sdeterminationin this matterwhatthepreciseP.E.
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valuewasfor Noveon’sHenryPlantatthetime the 1990NPDESpermitwasissued. If the

Boardwereto determinethat 304.122(a)wastheproperstandardto applyto thePetitioner,the

NPDESpermitwouldhaveto be remandedto Illinois EPAto makeafinal determinationofthe

actualP.E.valuefor Noveon’sfacility.

B. Separationof Outfalls and BestDegreeofTreatment

PetitionerhasalsoappealedSpecialConditions5 and7 of its 1990NPDESpermit.

Theseconditionsoutline theseparationofOutfall 001 from Outfall OOlaandrequirethe separate

wastestreamsto bemonitoredprior to mixing themtogetheranddischargingthemto theIllinois

River. Underthe 1990permit,the Illinois EPArequiredseparatesamplingoftheprocess

wastewaterfrom thestormwater,non-contactcoolingwater,boilerblowndown,limesoftening

anddemineralizationwaste. Noveonclaimsthatsincethesewastestreamsdischargethrougha

singlepipeto theIllinois River, thepastpracticeofsamplingafterall wastestreamshavebeen

combinedshouldcontinue. Noveonalsoclaimsthata singlesamplingpointis allowableunder

Illinois law becausetheBestDegreeofTreatment(“BDT”) is beingemployedasrequiredby 35

Ill. Adm. Code304.102. TheIllinois EPA hasheldthatthis separationofOutfalls is necessary

basedon newinformationobtainedregardingPetitioner’streatmentprocessesandtheneedto

determinewhetherPetitioneris~incompliancewith theBDT requirementsof35 ill. Adm. Code

304.102for thestormwater/utilityponddischargethatby-passes-thewastewatertreatment

processes.Thatprovisionprohibitstheuseofdilution to achievecompliancewith numerical

effluent limitationsorwaterqualitystandardsandleavesdiscretionto theIllinois EPAto

determinewhethersegregationofwastestreamsis appropriateandwhetherBDT is beingmet.

PermitEngineerRick Pinneotestifiedondirect examinationatthe2004hearing
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regardinghisdeterminationto includeaconditioncreatingOutfall OOlain Noveon’s1990

permit. Hestatedthatthe legal basisfor theseparationofoutfalls wasbasedon “the dilution rule

under35 Ill. Adm. CodeSection304.102,whereit specificallyprohibitsthedilution ofawaste

streamto meetlimitations and it alsoprescribesin therethatthemonitoringofan effluent should

bedoneprior to mixturewith anyotherwastestreamto preventanartificially low numberand

showingcompliancewith an effluentlimitation becauseofthatdilution.” 2004Tr. at 132. The

languagereferredto by Mr. Pinneoin his testimonyprovidesasfollows:

Section304.102 Dilution

a) Dilution oftheeffluent from atreatmentworksorfrom anywastewatersourceis
not acceptableasamethodoftreatmentofwastesin orderto meetthestandards
set forth in thisPart. Rather,it shallbe theobligationof anypersondischarging
contaminantsofanykind to thewatersofthestateto providethebestdegreeof
treatmentofwastewaterconsistentwith technologicalfeasibility,economic
reasonablenessandsoundengineeringjudgment. Inmakingdeterminationsasto
whatkind oftreatmentis the“bestdegreeoftreatment”within themeaningofthis
paragraph,anypersonshallconsiderthefollowing:

1) - Whatdegreeofwastereductioncanbeachievedbyprocesschange,
improvedhousekeepingandrecoveryofindividualwastecomponentsfor
reuse;and

2) Whetherindividualprocesswastewaterstreamsshouldbesegregatedor
combined.

b) In anycase,measurementofcontaminantconcentrationsto determinecompliance
with theeffluent standardsshallbemadeatthepoint immediatelyfollowing the
final treatmentprocessandbeforemixturewith otherwaters,unlessanotherpoint
is designatedby theAgencyin anindividualpermit,afterconsiderationofthe
elementscontainedin this section.If necessarytheconcentrationssomeasured
shallbe recomputedto excludetheeffect ofanydilution that is improperunder
this Section.

With regardto thereasonfor additionofthisrequirementin the1990permit,Mr. Pinneo

testifiedasfollows:
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Q. Canyou explainforus,Rick, whatchangedin the1990permit andwhy?
A. Well, I learnedthat therewasan effluent thatwasbeingdirectedpast

treatmentanddischargedinto theoutfall structure,andI didn’t know of
that in thepast.

Q. How did you becomeawareofthat?
A. I took aplantvisit andviewedthedischargeandaskedwhat it wasand

was told thatit wasboilerwaterblow downandcooling waters,storm
waters,water treatment waste... [objection andruling strikingpartof
answer].. . As compared to the 1985 permit there was a diagram that was
in that applicationthat did not showthat particularwastestreamto be
dischargedaroundthewastewatertreatmentplant, thusnotbeingprovided
anykind oftreatment.

2004 Tr. at 133-135.

Petitionerinsistsin its post-hearingbrief thatseparationofoutfalls is notnecessary

because“[t]he treatmentsystemis oneintegratedtreatmentsystem.”Pet.Br. at 24. Noveon

correctlyexplainsthatmuchofthestormwater/utilitypondwateris utilized to facilitatethe

processwastewatertreatmentprocessandtherebyreceivesfull treatment.But for thefirst time,

following asitevisit by thePermitEngineerprior to issuanceofthe1990permit,theAgency

learnedthat (unlike therepresentationsin earlierflow diagrams)theremainingstormwater/utility

pondwaterwasdischargedafterreceivingonlyminimal treatmentby a sandfilter. Noveon

claimsthattheAgency’stestimonyfrom the1991HearingindicatesthatBDT is beingprovided

for all parametersotherthanammoniaandthatMr. Pinneoattemptedto changethattestimonyat

the2004hearing.Pet.Br. at25. In fact,Mr. Kluge’s testimonystated:“Basedon the

informationwehave,it representsthebestdegreeoftreatmentfor parametersotherthan

ammonia.” 1991 Tr. at 131. It is clearfrom theRecordin thismatterthattheIllinois EPAhas

nodataon thenatureofthepollutantscontainedin thestormwater/utilitypondwastestream

becausethatwastestreamhasnot previouslybeensampled.
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TheCourtshaveheldthatwhereBDT is beingprovided,dilution maybeallowed

consistentwith 304.102if thepermitteehasdemonstratedthatit is providingBDT priorto the

mixing ofwastestreams.ThePetitionerhasnot metthisburdenandtheAgency’sconclusion

that samplingfrom thestormwater/utilitypondwastestreamis necessaryto demonstrate

compliancewith thedilution prohibitionof35 Iii. Adm. Code304.102wasreasonableand

shouldbeupheldby theBoard. DeanFoodsCo. v. PollutionControlBoard, 143 III. App. 3d

322, 337, 492 N.E.2d 1344, 1355, 97 Ill. Dec.471, 482 (2 Dist. 1986)(”Deanmustshowthatit

is providingBDT becausethatis aconditionprecedentfor approvalof its post-mixturesampling

point.”).

C. Toxicity Testing and Environmental Impact of Noveon’sDischarge

NoveonhasappealedSpecialCondition6 in its NPDESpermitwhichrequiresacute

toxicity testsandotherbiomonitoringaswell asatoxicity reductionandevaluation(“IRE”)

provision. Petitionerclaimstherequirementfor this testingis “unwarrantedandduplicative.”

Pet.Br. at 26. Priorto theFebruary2004hearing,theIllinois EPA explainedthatin 1990these

conditionswereplacedin Noveon’spermit pursuantto 35 Ill. Adm. Code309.103(a)in the

hopestoxicity testswouldbeconductedonNoveon’seffluentfollowing treatmentto reducethe

ammonialevels. Prior biomonitoringtestsdemonstratedthehighlytoxic natureoftheammonia

levelsin Noveon’sdischargewhilesubsequenttestswouldbenecessaryto determine(once

ammonialevelsarereduced)whethertheextremelyhigh levelsofammoniahavebeenmasking

thetoxicityof othercompoundsin Noveon’sdischarge.illinois EPAevenwentsofar in its Pre-

HearingMemorandumto statethat“if theBoarddeterminesthat Noveonis notrequiredto

reduce the ammonia levels in its discharge,Petitioneris correctthatrequiringadditional
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biomonitoringwould beunnecessary.”Respondent’sPre-HearingMemorandumat9. This

conclusionwasbasedon theassumptionthatif ammonialevelsarenotreduced,additional

biomonitoringofNoveon’scurrentdischargewould reconfirmtheundisputedresultsofthe

testingperformedunderpreviouspermitsthatdemonstratedthe lethalityofNoveon’sdischarge

to aquaticlife. TheseconclusionsapparentlyledNoveonto requestthattheBoardorderthe

Agency to reconsidertheneedfor SpecialCondition6 in light of its rulingson theapplicability

of 304.122(b) and its Adjusted Standard Petition in AS 02-05.

However, the Illinois EPAalso providedfurtherevidenceattheFebruary2004 hearing of

the reasonableness of the toxicity testing conditionsplacedin Noveon’spermit from Bob

Mosher. Mr. Mosher has been responsible for reviewingall ofthebiomonitoringtest

assessments the Agencyhaseverdonesincesuchtestingbeganin the mid-1980s. 2004 Tr. at

112. Mr. Mosher testified that he does not consider the condition duplicativeofpriortestingthat

was performed by Noveon “because effluents canchange, processes at the plant can change.

Effectivenessoftreatmentcanchange.All thosethingscouldleadto differentresultsin the

wholeeffluentbiomonitoring.” 2004Tr. at 112. In addition,Mr. Mosherstressedthatthesix

monthtestingscheduleandtheTRErequirementscontainedin theappealedpermit arevery

typical for dischargerswhohaveshownwhole effluent toxicity in theireffluentin thepast. 2004

Tr. at 112-113.Theillinois EPAmaintainsthatbasedon evidencepresentedby Mr. Mosher

regardingbiomonitoringconditionsgenerally,SpecialCondition6 is reasonableandconsistent

with theBoard’sregulationsregardlessoftheBoard’sdeterminationregardingtheapplicability

of304.122(b)to Noveon’sdischargeandit wouldbeunnecessaryto furtherdelayapplicabilityof

Noveon’spermit in thismatterto requirereconsiderationofSpecialCondition6 giventhis
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evidence.

Relatedto theissueofwhetherNoveonshouldberequiredto conductwhole effluent

toxicity testingis the environmentalimpactofNoveon’sdischarge.Noveonincorrectlystates

that “[i]t is unquestionedthat thewaterquality in theIllinois Riverhasnotbeenaffectedby

Noveon’sdischarge.”Pet.Br. at 22. Noveonseemsto beaskingtheBoardto concludethat Mr.

Mosher’stestimonydemonstratesthetruth ofthis assertionwhenit quotesfrom his testimonyat

theFebruary17,2004hearingin its Post-HearingBrief. Pet.Br. at22. In thelanguagequoted

by Petitioner,Mr. Mosher’stestimonyclearlydemonstratesthat adoptionbytheBoardof

304.122hasresultedin a dramaticimprovementin thewaterqualityoftheentireIllinois River

(bothupstreamanddownstreamofNoveon’sdischarge).ApparentlyNoveonthinkstheobvious

implicationofthis testimonywill go unnoticed...thatif Noveonwererequiredto complywith

this regulation,asotherlargedischargersofammoniato theIllinois Riverhavebeendone,the

waterquality in theIllinois Riverwouldcontinueto improveandhaveadditionalbenefitsto

aquaticlife.

Mr. Mosheralsoprovidedhis expertopinionon theenvironmentalbasisandbenefitof

304.122in his testimony:

I believethat regulationwasadopted,ofcourse,manyyearsagoby theBoardto
solveaproblemthatexistedin theIllinois Riverandsomeofits majortributaries
andthatpointsourcedischargerswerecontributinghighquantitiesofammoniato
thatwaterbody andthatwashavingan adverseeffectonaquaticlife. And soby
establishingatechnology-basedstandardfor effluentstheBoardcuredthe
problem. Theycutbackon theamountofammoniathatenteredthewaterway,
andthathadthegood impactofmakingit fit for aquaticlife. Andnow weenjoya
muchhealthierfisheryandhabitatfor otherformsofaquaticlife in theupper
illinois River.

2004Tr. at 106. To allowapermitteeto arguethat its compliancewith an effluentlimit is
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unnecessarysinceotherdisehargershavesucceededin accomplishingtheintentof theeffluent

limit could leadto a dangerousprecedentif acceptedby theBoardin thismatter.

Noveonseemsto arguethat sincethatwaterqualitydownstreamof its dischargeon the

Illinois Riverhasimproved,it is not necessaryto imposethisconditionon thefacility. To the

contrary,testimonyfrom BobMosherdemonstratedthatit wastheBoard’sadoptionofthis

regulationandtheAgency’simplementationoftheregulationthathelpedleadto dropsin

ammoniadischargesfrom thelargestdischargersin the Statethatimprovedthewaterqualityof

theentireIllinois River. AskingNoveonto finally complywith thisprovisionwouldonly further

benefitthedownstreamwaterquality.

VI. CONCLUSION AND RELIEF REQUESTED

Basedon theargumentsoutlinedabove,reviewoftheentirerecordfor theappealof

Noveon’s1990NPDESpermitdemonstratesthatthePetitionerhasfailedto meetits burdenof

proofto demonstratethat basedon theinformationprovidedin Noveon’spermit applicationand

availableto theIllinois EPAat thetime thedeterminationwasmade,therequestedpermitwould

nothaveresultedin aviolationof theEnvironmentalProtectionAct orPollution ControlBoard

regulations.Browning-FerrisIndustriesofIllinois, Inc. v. Pollution ControlBoard, 179

Ill.App.3d 598, 601, 128 ill.Dec. 434, 534N.E.2d616, 619(1989);JolietSand& Gravel

Companyv. IEPA& IPCB, 163ill.App.3d 830,516 N.E.2d955 (3dDist.1987);IEPA v. IPCB,

118 Il1.App.3d772, 455 N.E.2d189 (1984); OscarMayer & Co. v. JEPA,PCB 78-14(June 8,

1978);IEPAv. AllaertRendering,Inc., PCB 76-80(September6, 1979); andCityofEastMo/me

v. JEPA,PCB86-218(September8, 1988). TheIllinois EPArespectfullyrequeststhattheBoard

upholdtheSpecial~ionditionsappealedby Noveonin thismatterwhich imposeanammonia
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effluentlimitation onNoveon’sdischarge,requireseparatemonitoringofNoveon’sprocess

wastwatersfrom its stormwater/utilityponddischargeandrequiretoxicity testingandatoxicity

reductionevaluationofNoveon’swhole effluent. Noveonhasessentiallybeenoperatingunder

thesameNPDESpermit conditionsfor nearlytwo decadesandtheAgencyhopestheBoardwill

actquickly to ensurethatan updatedpermit is finally issuedandeffectivefor this facility.

~ ~
DeborahJ. ams
AssistantCounsel
Division ofLegalCounsel

DATED: May26, 2004

Illinois EnvironmentalProtectionAgency
1021 N. GrandAve. East
P.O. Box 19276
Springfield, Illinois 62794-9276 THIS FILING IS SUBMITTED
217/782-5544 ON RECYCLEDPAPER
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STATE OF ILLINOIS )

COUNTY OF SANGAMON

)SS.

)

PROOFOF SERVICE

I, theundersigned,on oathstatethat I haveservedtheattachedRespondent’sPost-

HearingMemorandumuponthepersonto whomit is directed,by placingit in an envelope

addressedto:

TO: DorothyGunn,Clerk
Illinois PollutionControl Board
JamesR. ThompsonCenter
100 W. RandolphStreet,Suite 11-500
Chicago,Illinois 60601

SheilaDeely
Mark Latham
RichardKissel
GARDNER,CARTON & DOUGLAS
191NorthWackerDrive, Suite3700
Chicago,Illinois 60606

BradleyP.Halloran,HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 W. Randolph,Suite11-500
Chicago,illinois 60601

andmailing it by First ClassMail from Springfield, Illinois on May 26,2004,with sufficient

postageaffixed.

SUBSCRIBEDAND SWORNTOBEFOREME

this
26

th dayofMay,2004

~i3~o~L3~QkX~Qr
Notary Public 4: BRENDA BOEHNER

:~NOTARY PUBLIC. STATE OF ILLINOIS
~:MYCOMMISSION EXPIRES 1 1~14-2OO5~:

THIS FILING IS SUBMITTED ON RECYCLED PAPER


