
ILLINOIS POLLUTION CONTROLBOARD
May 16, 1996

MR. & MRS. DON WILLIAMS, MR. & )
MRS. THOMAS MORRIS & MR. & MRS. )
PETERBIZIOS, )

) PCB 96-186
Complainants, ) (Enforcement- Noise)

)
v. )

)
SCHAUMBURGPARK DISTRICT, )

)
Respondent. )

CONCURRINGOPINION (by C.A. Manning,M. McFawnandJ.TheodoreMeyer):

This matteris beforetheBoardon a citizennoisecomplaintfiled on March 5, 1996 by
Mr. & Mrs. DonWilliams, Mr. & Mrs. ThomasMorris and Mr. & Mrs. PeterBizios against
the SchaumburgParkDistrict. Complainantsstatethatnoisecausedby basketballplaying at
OdiumParkin Schaumburg,Illinois hasresultedin anunreasonableinterferencewith theuse
and enjoymentof complainants’properties,endangeredthephysicalandemotionalhealthand
well-being of complainants,andcauseddepreciationto thevalueof complainants’properties.
Complainantsadditionally allegethat respondenthasviolatedthe Board’snumericalstandards
setforth at 35 Iii. Adm. CodePart900.102,901.104,andSections23 and24 of the
EnvironmentalProtectionAct (Act) (415 ILCS 5/23, 5/24 (1994).)

Complainantsallegethat noisecausedby thedribbling of thebasketballandyelling of
theparticipantscoupledwith thecloseproximity of complainants’propertyinstigatedthe filing
of this matter. In thecomplaint,complainantsstatethatsinceJune1994, “[n]oise is present
twelvemonthsout of theyear . . . thenoisehasoccured(sic) asearlyas5:30a.m.andas late
as1:30 a.m.” Thoughdifferent for eachcomplainant,complainantsgenerallystatethat the
basketballcourtrangesin varyingproximity of approximately35 feetto 50 feetfrom
complainants’residences.

Section31(b) of theAct statesthat “unlesstheBoarddeterminesthat,suchcomplaintis
duplicitousor frivolous, it shallscheduleahearingandservewrittennoticethereofuponthe
personor personsnamedtherein,in accordwith subsection(a) of this Section.” An action
beforetheBoardis frivolous if it fails to stateacauseof actionupon which relief canbe
granted. (Citizensfor a BetterEnvironmentv. ReynoldsMetals Co. (May 17, 1973),PCB
73-173,8 PCB46.) In determiningwhethera caseis “frivolous” theBoard ascertainsif the
relief requestedmaybegranted. PresentlytheBoardutilizesthe frivolous standardasoneof
jurisdictionandnothingmore.
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We believethelegislatureintendedto give theBoardwide discretionin determining
whethera claim is frivolous. As statedin thedissentingopinion in RodneyB. Nelsonv. Kane
CountyForestPreserveet al (October6, 1994),PCB94-247(by C.A. Manning and
J. TheodoreMeyer),the Boardhasthe authorityto determinewhethera citizenenforcement
actionis frivolous. We believethat the legislatureintendedthatthe Boardmonitor citizen
enforcementactionsby dismissingthoseactionswhich are frivolous in order to preventundue
harassmentandexpenseon thepartof therespondentandthe State.We alsobelievethe
legislaturegavetheBoard suchauthority in orderto providea mechanismfor limiting the
numberof “nuisance” filings. Comparatively,in enforcementcasesfiled by theState,the
Boardhasnotbeengivensuchbroadauthority. The Boardmay causeinvestigationof a
complaintasallowedby Section30 of theAct by requestingtheAgencyto investigatethe
environmentalharmin a specificcase. Overall,webelievethat thediscretiongrantedthe
Boardby thelegislatureconcerning“frivolous” actionsallows theBoardto concentrateon
matterswhereactualenvironmentalharmis present.

While we agreeit is appropriatethat thecomplaintshouldbedismissed,we find that
this mattershouldhavebeendismisseddueto thefrivolous natureof thecase. In determining
thefrivolous natureof acaseandprior to proceedingwith a case,theBoard shouldlook to
determineif thecomplaintis factually or legally sufficient in statinga causeof actionupon
which relief maybe granted. In this case,thecomplaintremainsfactually andlegally
insufficient; therefore,we find thecomplaintwithoutmerit.

Complainantsargue,amongotherthings, thatthe yelling andshoutingfrom a
basketballcourtthroughouttheentire yearcausesexcessivenoiseinterferingwith thequality
of theenvironmentandtheenjoymentof life. Complainantsalsoarguethat basketballplaying
occursearlyin themorning andlate at night without aparkrangerto enforcethepark
district’shours. A parkrangerneednotbeon duty to enforcetheparkdistrict hourssincethe
City of Schaumburgmaybe calleduponto enforceparkdistrict hours. (SeeRespondent’s
Brief, Ex. 1A.) Complainantsalsoseekfrom the Boardaceaseanddesistorderwhich
permanentlyeliminatesthe noiseproducedat thebasketballcourt. If theBoardbeginsissuing
ceaseanddesistordersfor noiseemanatingfrom daily exerciseactivity occurringon park
district grounds,theBoardwould besignificantly limiting thebenefitsaffordedby park
systemsto theenjoymentof life andtheenvironment. Overall,complainants’allegations
remaintoo generalandlackspecificityto sustaintheproperburdenof proof necessaryfor a
nuisancecase.

We find theseallegationslack theappropriatesufficiencyto prove actualenvironmental
harmand,therefore,a nuisanceviolation undertheAct. Theundersignedalsobelievethat the
Board’spresentstandardof frivolous is too narrowanddoesnot reflectthe legislature’sintent
to allow theBoard greaterdiscretionin determiningthefrivolous natureof a case. As a
result,we thereforewould havedismissedthis complaint asfrivolous.

BecausetheBoard mustfirst makea thresholddeterminationof frivolous or duplicitous
in thefiling of a citizenenforcementcaseandbecausewe would havefoundthis matter
frivolous, we neednot discusswhetherthe complainedof activity is an “organizedamateuror
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professionalsportingactivity” asa restrictionof theBoard’sability to hearnoiseviolations
accordingto Section25 of theAct.

Therefore,for theabove-statedreasons,weconcur.

~ ____

Claire A. Manning Marili McFawn

J\*heodoreMeyer

I, DorothyM. Guim, Clerk of theIllinois Pollution ControlBoard,herebycertify that
theaboveconcurrencewas filed on the //~-‘ day of ____________, 1996.

Dorothy M. G ,Clerk
Illinois Pollu n ControlBoard


