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KEITH RUNYON, )
)

Petitioner, ) PCB 03-135
)

v. ) (Third-PartyPollution Control
) Facility Siting Appeal)

COUNTY OFKANKAKEE, COUNTY )
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OFILLINOIS, INC., )

)
Respondents. )

WASTE MANAGEMENT OF ILLINOIS, INC.’S
MOTION TO RECONSIDER

RespondentWASTEMANAGEMENT OF ILLINOIS, INC. (“WMil”), by its attorneys,

Pedersen& Houpt andpursuantto Section101.520and101.902of theillinois PollutionControl

Board(“Board”) ProceduralRules(“Rules”), movestheBoardto reconsiderandreverseits ruling

in theOpinion andOrderenteredon August7, 2003 (“Opinion”) thatonepropertyownerwasnot

properlyserved. In supportthereof,WMII statesasfollows:

1. In its Opinion’, theBoardvacatedthe decisionoftheKankakeeCountyBoard

(“CountyBoard”),which grantedsite locationapprovalfor theexpansionof a landfill ownedand

operatedby WMII, on thegroundsthatWMJI failed to properlynotify one outof seventy-five

propertyowners,BrendaKeller, in accordancewith Section39.2(b)ofthe illinois Environmental

ProtectionAct (“Act”). Although theevidencein therecordestablishedthatWIIVifi madefive

separateattemptsto serveMrs. Keller in person,postednoticeto theKellers’ residenceandsent

five separatenoticesto theKellersvia mail, theBoardheldthat “the Act envisionstwo andonly

two typesof service:personalorcertifiedmail returnreceiptrequested.”(Slip op. at 15).

BecausetheBoarddeterminedthatMrs. Keller did notreceivenoticeby personalserviceor

certifiedmail, theBoardruledthat the CountyBoardlackedjurisdictionto reviewanddecide

1 Referencesto theOpinion will becitedas “(Slip op. at_).“
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WMILs applicationfor site locationapproval.

2. TheBoard’sdecisionis basedupon its erroneousconstructionof Section39.2(b).

TheBoard’sstrict interpretationof Section39.2(b)is unsupportedby boththestatutorylanguage

andtheadjudicatorydecisionsconstruingthatlanguage.In addition,theBoardfailedto

recognizethat thequestionof whetherMrs. Keller wasproperlyservedwasanissueof fact,for

which themanifest-weight-of-the-evidencestandardis theproperstandardof review. Rather

thanapply themanifestweightstandardto its reviewof this factualissue,theBoardincorrectly

reviewedthis questionde novo.

I. THE BOARD ERREDBY STRICTLY CONSTRUINGTHE NOTICE
REQUIREMENTSOF SECTION 39.2(b)OF THE ACT CONTRARY TO THE
LEGISLATIVE INTENT

3. TheBoardmisconstruedtheplain languageof Section39.2(b)by holdingthat its

noticerequirementscanonly besatisfiedby personalserviceor serviceviacertifiedmail return

receiptrequested.TheBoard’soverlyrestrictiveinterpretationof Section39.2(b)runscounterto

its plain languageandthelegislative intentthattheAct be liberallyconstruedsoasto effectuate

its purposes.415 IILCS 5/2(c).

4. While theBoardbelievedthatit muststrictly construethenoticerequirementsto

be limited to personalandcertifiedmail service,well-establishedrulesof statutoryconstruction

requiretheBoardto giveeffect to thelegislature’sintent. In reMarriageofHasabnis,322111.

App. 3d 582, 594-95,749 N.E.2d448, 458 (1stDist. 2001). Thebestindicatoroflegislative

intentis theplain andordinarymeaningof thestatutorylanguage,andeverywordorphrase

shouldbe givenareasonablemeaningwithin thecontestof thestatute. Id. TheBoardmaynot

engagein Iockstepliteralismwheresucharestrictiveinterpretationwould leadto absurdor

unjustresultsnot reasonablypresumedto havebeencontemplatedby the legislature.Hellandv.
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Larson, 138III. App. 3d 1, 5-6,485N.E.2d457, 459-60(3dDist. 1985).

5. Neitherthestatutorylanguagenorthelegislativeintentof Section39.2(b)

suggests,mustlessestablishes,thatnoticerequirementsareto bestrictlyconstrued.Indeed,both

theBoardandillinois courtshaveconsistentlyrefusedto strictly construeSection39.2(b)when

doing sowould counterveneits truepurpose.SeeCity ofColumbiav. CountyofSt. Clair, PCB

85-177,85-220,85-223(April 3, 1986) (refusingto construeSection39.2(b)to requireproofof

actualreceiptofnotice);Ashv. IroquoisCountyBoard,PCB87-29(July 16, 1987)(Section

39.2(b)permitsnoticeby certifiedmail, eventhoughcertifiedmail not authorizedin statute);

DaubsLandfill, Inc. v. Pollution ControlBoard, 166Ill.App.3d 778, 520 N.E.2d977 (5thDist.

1988) (noticesufficientdespitedefectin legal description);WasteManagementofIllinois, Inc. v.

VillageofBensenville,PCB89-28 (August 10, 1989)(sufficiencyof thenoticedeterminedby the

timelinessof themailing,not thedateon which thepropertyownersignedthemail receipt);

DiMaggiov. SolidWasteAgencyofNorthernCookCounty,PCB89-138(January11, 1990)

(timely anddiligent attemptsto obtainserviceof notice,asopposedto proofof actualnotice,is

sufficient to comply with Section39.2(b));Ogle CountyBoard v. Pollution ControlBoard,272

Ill. App.3d 184, 649N.E.2d545,554 (2dDist. 1995)(purposeof statutemaypermitconstructive

notice);ESGWatts,Inc. v. SangamonCountyBoard,PCB98-2(June17, 1999) (Section39.2(b)

canbe metthroughconstructivenotice).

6. Moreover,theplain languageof theAct doesnot, contraryto theBoard’sruling,

mandatethat“serviceon []propertyownersmustbe effectuatedusingcertifiedmail return

receiptrequestedorpersonalservice.” (Slip op. at 15). Section39.2(b)providesthat “the

applicantshallcausewritten noticeof suchrequestto be servedeitherin personorby registered

mail, returnreceiptrequested....”415ILCS 5/39.2(b). Thus, thestatutorylanguagesimply
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requiresapplicantsto causenoticeto be servedby oneortwo methods:in personorby registered

mail.

7. The legislaturedid not intendthatpersonalserviceandregisteredmail would be

theonly meansby which noticemaybe causedto be served. Thepurposeofthenotice

requirementis to placepotentiallyinterestedpersonson inquiry of thesitingrequestandthe

public hearing,which is theonly opportunityfor public comment.SeeWabash& LawrenceCo.

Taxpayersv. Pollution ControlBoard, 198Ill. App. 3d 388, 555 N.E.2d1081, 1084(5thDist.

1990)(noticein compliancewith Act thatputsinterestedpersonson inquiry is sufficientto

conferjurisdiction); KaneCountyDefenderv. Pollution Control Board, 139 ill. App. 3d 588,

487 N.E.2d743, 746 (2dDist. 1985)(noticerequirementsofSection39.2(b)arejurisdictional

becausepublic hearingis mostcritical stageof sitingprocessandpresentonly opportunityfor

public comment).Noticethatplacespotentially interestedpersonson inquirysatisfiesSection

39.2(b),irrespectiveof thespecificmethodof service.If an applicantis ableto showactual

serviceofnoticethroughanymeans,the legislativepurposeof Section39.2(b)hasbeensatisfied.

As such,evidenceof actualnoticeby posting,certifiedmailing orregularmailing satisfies

Section39.2(b).Therefore,Section 39.2(b)cannotbeinterpretedto prohibitmethodsof service

otherthan personalorregisteredmail, becauseto do so wouldcreatean absurdity. A potentially

interestedpersonwho receivedtimely noticeby certifiedmail, regularmail orpersonaldelivery

(posting)would bedeemednot to havebeenproperlynotifiedofthe application. Sucharesult

contravenesboth the intentof Section39.2(b)andcommonsense.

8. Furthermore,in view of theeasewith which opponentscoulddefeata local

government’sjurisdictionto consideran applicationby evadingserviceor simplyby making

herselfunavailable,thepurposeofSection39.2(b)is bestaccomplishedby requiringapplicants
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seekingto siteapollution controlfacility to undertakeappropriatelyreliableanddiligent efforts

to causenoticeof therequestto be servedon surroundingpropertyowners. City of Columbia,

slip op. at 13; Village ofBensenville,slip op. at6; DiMaggio, slip op. at 10; ESGWatts, Inc., slip

op. at9. Therefore,undertheproperconstruction,providingnoticethroughpostingnoticeand

regularmail complieswith Section39.2(b).

9. Indeed,theplain languageof Section39.2(b)establishesthatpostingis an

acceptablemethodof service. Section39.2(b)providesthat “applicantsshallcausewritten

noticeto be servein person.” This is not synonymouswith theterm“personalservice.” The

term“personalservice”refersto thepersonbeingserved,whereasthephrase“causewritten

noticeto be servedin person”refersto thepersondoing theserving. SeeReynoldsv. City of

Tuscola,48 Ill. 2d 339, 270 N.E.2d415 (1971)(“personallyserve” refersto thepersondoing the

serving,and“personalservice”refersto thepersonbeingserved).Causingnoticeto beserved

“in person” is not limited to attemptsatpersonalservice.It includesany otherreliablemethodof

deliveringthenoticein person,includingsendingaprocessserverto postnoticeto a property

owner’sresidence“in person.” Greenev. Lindsey,456U.S. 444 (1982)(postednoticeis reliable

meansof providingnotice).

10. Moreover,Section39.2(b)permitsserviceby regularmail, in additionto

registeredmail andcertifiedmail. TheBoardhasalreadyexpandedthetypeof mailedservice

permittedto includeserviceofnoticevia certifiedmail returnreceiptrequested.Ash,slip op. at

7. Given thatregularmail is areliablemethodofprovidingnotice,MontalbanoBuilders,Inc. v.

Rauschenberger,2003Ill App. LEXIS 949 at *3 (3dDist. July 23, 2003),evidenceof actual

servicevia regularmail shouldbeheld to satisfySection39.2(b).

11. TheBoard’soverly restrictiveinterpretationwouldenableobjectorsto useSection
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39.2(b)asamechanismto upsetthelocal sitingprocessby engagingin tacticsto frustrate

attemptsat thosetwo typesof service. Sucharesultwould be manifestlyunjustto applicantsand

is not consistentwith Section39.2(b).ESGWatts,Inc., slip op. at 9. Norcouldthelegislature

haveintendedthata propertyownerwith actualnoticebutnot throughpersonalorcertifiedmail

servicewould beableto defeatjurisdiction,whereasan applicantwho merelypresentedreturned

certifiedmailingreceiptsthatwerestamped“unclaimed”wouldobtainjurisdiction. Clearly,

Section39.2(b)shouldnotbeconstruedto bring aboutsuchan absurdresult.

12. In this case,WMIH actuallyservednoticeon Mrs. Keller in accordancewith

Section39.2(b)throughpostedserviceandmailedservice. ThenoticesthatWMIIT sentto Mrs.

Keller via mail were neverreturned.While IVfrs. Kellercontendedthatsheneveractuallysaw

thepostednotice, suchflat denialsareinsufficient. SeeMontalbanoBuilders,Inc., 2003 ill

App. LEXIS 949at *3~Thefact that WIVifi actuallycausednoticeto beservedon Mrs. Kellerby

mail andby “in person”postingto herresidence,WMII satisfiedthenoticerequirementsof

Section39.2(b),andtheBoard’sruling to thecontrarywaserroneousandshouldbereversed.

II. THE BOARD ERREDIN ITS APPLICATION OF THE DOCTRINEOF
CONSTRUCTIVE NOTICE

13. In additionto actualservice,Mrs. Kellerwasalsoconstructivelyserved.

However,theBoardmisappliedthedoctrineofconstructivenotice. First, theBoardincorrectly

statedthat theconceptof constructivenoticewas enunciatedin ESGWatts,Inc., andwasnothing

morethandicta. (Slip op. at 16). In fact,thedoctrineof constructivenotice wasannouncedin

City ofColumbiaandhasbeenrecognizedasbindingprecedentin subsequentBoardandillinois

courtdecisions.Seeeg.,OgleCounty,272Iii. App. 3d at 195, 649N.E.2dat 553;DiMaggio, slip

op. at 9-10.

14. Second,in determiningwhetherSection39.2(b)hasbeensatisfiedthrough
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coristmctivenotice, theBoardneglectedto look to whethertheapplicant’seffortsto servenotice

weresufficiently timely anddiligentto reasonablyexpectreceiptofnoticeprior to the 14-day

deadline. City ofColumbia,slip op. at 13; seealso Village ofBensenville,slip op. at 6;

DiMaggio, slip op. at9-10. TheBoardfocusedits analysison whetherWIVifi mailedMrs. Keller

noticevia certifiedmail, ratherthan whetherWMII’s attemptsto causenoticeto be servedon

Mrs. Kellerweresufficiently timelyanddiligent. (Slip op. at 16). Becausetherecorddid not

showthat Mrs. Kellerwassentnoticevia certifiedmail, theBoardruledthatit couldnot find that

shehadconstructivenotice. (Slip op. at 17).

15. To supportits ruling, theBoardreasonedthat all of thecasesit reviewedon the

conceptof constructivenoticeinvolved propertyownerswho wereatleastsentnoticevia

certifiedmail, eventhoughtheydid not timelyreceivethemailednotice. (Slip op. at 16-17).

However,thecasesto which theBoardreferredin no waylimited thedoctrineofconstructive

noticeto applyonly in caseswheretheapplicantattemptednoticevia mailing. In ESGWatts,

Inc., theBoardreviewedtheissueofwhetheran applicant’sunsuccessfulattemptsto servenotice

on certainpropertyownersin personwerenonethelesssufficient to constituteconstructivenotice.

Although theBoardultimatelyheld that thedoctrineofconstructivenoticewasnot applicablein

that casebecausetheattemptsat in personservicetook placeafterthedeadline,theBoard

reachedits conclusionafterproperlyanalyzingthetimelinessof theapplicant’sefforts to servein

personnotice. ESGWatts,Inc., slip. op at 10.

16. As such,theBoard shouldhaveanalyzedthe issueofwhetheriVirs. Keller

receivedconstructivenoticeofWMILs applicationby looking atwhetherWMJT’s attemptsto

causeserviceof noticeweresufficientlytimely anddiligent. By failing to do so,theBoard’s

ruling thatWMII did not satisfySection39.2(b)throughconstructivenoticewaserroneous.
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III. THE BOARD APPLIED THE WRONG LEGAL STANDARDS IN REVIEWING
WHETHER WMII COMPLIED WITH SECTION 39.2(b)OF THE ACT

17. TheBoardappliedtheincorrectde novo standardof reviewto the CountyBoard’s

factualdeterminationthat Mrs. Kellerwasservednoticeasrequiredby Section39.2(b). The

Boardstatedthattheissueof “whetherornot theCountyBoardhadjurisdictionis aquestionof

law andthereforetheBoardwill usethede novostandardofreview.” (Slip op. at 15). However,

in ruling that thede novostandardofreviewapplied,theBoardfailed to recognizethat(i) the

issueofwhetherMrs. Keller receivednoticeinvolved an issueoffactthatmustbe reviewed

underthemanifestweightoftheevidencestandard;and(ii) the issueof whetherWMJII’s attempts

to servenotice on Mrs. Kellerweresufficientlytimelyanddiligentto constituteconstructive

noticepresentedamixed questionoflaw andfactthatmustbereviewedundertheclearly

erroneousstandard.

A. The Issue Of Whether Brenda Keller ReceivedNoticePresentedA Fact
Question And, Therefore,Should Have BeenReviewedBy The Board Under
The Manifest Weight of EvidenceStandard

18. In this case,thejurisdictionalissueof whetherMrs. Keller receivedactualnotice

involved a questionof factwhich wasultimatelyresolvedby theCountyBoardafterhearing

testimonyfrom threewitnesses.

19. It is well-settledunderillinois law that factual determinationsmadeby an

adjudicatorybody areto be reviewedunderthemanifestweightof theevidencestandard,not the

de novostandard.Bazydlov. Volant, 164 ill. 2d 207,647 N.E.2d273 (1995). TheIllinois

SupremeCourtin Bazydloexplained:

A reviewingcourtshouldnotoverturnatrial court’sfindings
merelybecauseit doesnot agreewith the lowercourtorbecauseit
might havereachedadifferentconclusionhadit beenthefact
finder. Thetrial judge,asthetrierof fact, is in apositionsuperior
to areviewingcourt to observewitnesseswhile testifying, tojudge
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theircredibility, andto determinetheweighttheirtestimonyshould
receive. Consequently,wherethetestimonyis conflictingin a
benchtrial, thetrial court’s findings will not be disturbedunless
theyareagainstthemanifestweightof theevidence. [Citations
omitted]. A judgmentis againstthemanifestweightof the
evidenceonly whenan oppositeconclusionis apparentorwhen
findingsappearto be unreasonable,arbitrary,ornotbasedon
evidence.

id., at 214-15,647N.E.2dat 276-77. Theprinciplearticulatedin Bazydlois not limited to an

appellatecourt’s reviewof atrial court’s factualfindings,but appliesequallyto findings madeby

administrativeagenciesactingin an adjudicatorycapacity,includingfindingsmadeby local

siting authoritiesin conjunctionwith thelocal sitingprocess.Laidlaw WasteSystems,Inc. v.

Pollution ControlBoard,230Ill. App. 3d 132, 137, 595 N.E.2d600, 603-04(6thDist. 1992).

20. In Laidlaw, the issueon appealwaswhethertheBoardcommittedreversibleerror

by decidingthefactualquestionof whethertheplaintiff’s applicationfor localsiting approval

was substantiallythesameasthepreviousapplicationde novo,ratherthanunderamanifest-

weight-of-the-evidencestandardof review. Id., at 133-35,595 N.E.2dat 601-02. Becausethe

circumstancesin Laidlawareparticularlyanalogousto the instantcase,theyaredetailedherein.

21. At the localpublic hearingin Laidlaw, certainobjectorsfiled amotion to dismiss

theapplicationon thegroundsthat it wassubstantiallythesameasapreviouslyfiled application.

Id. Thehearingofficerdeniedthemotion to dismissstatingthat thesecondapplicationwasnot

substantiallythe samebecauseit involved a differentfacility. Id. In its findings of factand

recommendations,the local siting authoritydid notmakeexpressfindingswith respectto the

motionto dismiss,butneverthelessfoundthattheapplicationconformed-totherequirementsof

Section39.2 of theAct andgrantedsitelocationapproval. Id. Theobjectorsthenfiled apetition

for review, andtheBoardreversedthedecisionofthe local siting authorityfinding that the

secondapplicationwassubstantiallythesameastheprior oneand, assuch,the local siting
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authoritylackedjurisdiction. Id. Onappealto theFifth District appellatecourt,theapplicant

arguedthatfactualdeterminations,suchaswhetherthetwo applicationsweresubstantiallythe

same,areto bemadeby the local siting authorityand,consequently,therole of theBoardis

limited to determiningwhetherthedecisionof the local sitingauthorityis againstthemanifest

weightofthe evidence.Id.

22. TheFifth District agreedwith theapplicantandreversedholdingthattheBoard

maynotdecidefactualissuesdenovo. Id., at 137, 595 N.E.2dat 604. TheLaidlawcourtstated:

In administrativelaw, thedeterminationsandconclusionsofthe
fact-finder,in this casethe [local governingbody],aregenerally
deemedconclusive. Thereviewingtribunalis not allowedto
determineissuesindependently,to substituteits ownjudgment,or
to re-weightheevidence.In otherwords,thereviewingtribunal
shouldnot reversethefindingsandconclusionsinitially reached
simplybecauseit would haveweighedtheevidencein adifferent
manner. [Citationsomitted.]

Thus, thePollution ControlBoardmaynotmakeits own findings
of fact; it mayonly reviewthefactualdeterminationsof the local
governingbodyandconsiderwhetherthosefindingsareagainstthe
manifestweightof theevidence. [Citationsomitted.]

Id.

23. Thereasonfactual findings of local sitingauthoritiesmustbe accordedtherespect

of themanifest-weight-of-the-evidencestandardofreviewis becausethelocalsiting processis

adjudicatoryin nature.McLeanCountyDisposal,Inc. v. CountyofMcLean,207ill. App. 3d

477,481-82,566N.E.2d26,29(4thDist. 1991). As partof theadjudicatoryprocess,thelocal

sitingauthoritymusthold apublic hearing,which hascertaindueprocesssafeguards,including

the opportunityto beheard,presentwitnessesandto testthevalidity of witnessesthroughcross-

examination. Daly v. Pollution ControlBoard, 264 Iii. App. 3d 968, 970-71, 637 N.E.2d1153,

1155(1stDist. 1994). Thus, it is within thesoleprovinceof thelocal siting authorityto
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determinethecredibility of witnesses,resolveconflictsin theevidenceandweigh theevidence

presentedatthepublic hearing.LandandLakesCo. v. Illinois Pollution ControlBoard, 319ill.

App. 3d 41, 53, 743 N.E.2d188, 197 (3dDist. 2000). Onreview,theBoardis chargedwith

reviewingthelocalsiting authority’sfactualfindings only to determinewhethertheywereagainst

themanifestweightof theevidence,beingmindful that conflicts in theevidencewill not render

thedecisionagainstthemanifestweightof theevidence.Bevisv. Illinois Pollution Control

Board,289 111. App. 3d 432, 435, 681 N.E.2d1096, 1098-99(5thDist. 1997).

24. TheBoard’srelianceon PanhandleEasternPipeLine Companyv. IEPA,314 ill.

App. 3d 266, 734N.E.2d18 (4th Dist. 2000)andOgle CountyBoardv. Pollution ControlBoard,

272 Ill. App. 3d 184, 649N.E.2d545 (2d Dist. 1995)for supportof its decisionto applythede

novostandardis misplaced. (Slip op. at 15). In Panhandle,the issueon appealdid not involve a

review of factualissues,but “the interpretationof statutesandadministrativerules.” Panhandle,

314 Ill. App. 3dat 300, 734 Ill. App. 3d at21. Similarly, in Ogle County,it wasundisputedthat

two noticeswerenot timely deliveredandtheissueon appealwaslimited to whethertheBoard’s

interpretationof thenoticeprovisionsof Section39.2(b)wasproper. Ogle County,272ill. App.

3d at 187, 195, 649N.E.2dat 548, 553.

25. In thiscase,it is undisputablethatthedeterminationof theKellersreceivednotice

of WIVifi’s applicationwasa questionoffact. PetitionerWatsonpresentedMrs. Keller andher

husband,RobertKeller, to testify on this issue,andW~vfflpresentedtheprocessserver,Ryan

Jones.All threewitnessesweresubjectedto cross-examination.Their testimonyandcredibility

wereassessedby theCountyBoard,andits finding on this issueshouldbe accordeddeference.

If theBoardwerepermittedto applythede novostandard,the CountyBoard’sfactfinding

authoritywouldbe vitiated.
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26. Underthepropermanifestweightof theevidencestandardof review,a findingof

fact is againstthemanifestweightof theevidenceonly if theoppositeconclusionis plainly

evidentand, therefore,thedeterminationof an administrativeagencymustbesustainedif any

evidencefairly supportsit. Bevis,289 ill. App. 3d at435, 681 N.E.2dat 1098-99. A reviewof

therecordclearlyshowsthattherewasenoughevidencepresentedto theCountyBoardto

supportits finding that theKellersreceivednoticeoftheapplication.

27. Theevidencein therecordestablishesthatWIVffl sentnoticesto Mrs. Keller’s

husbandvia certifiedandregularmail, andto Mrs. Kellerherselfvia regularmail, noneof which

werereturnedundeliveredorundeliverable.(WMII Pub.Hrg. Ex. 7B). In additionto sending

noticevia certifiedandregularmailings,WIIVifi hiredMr. Joneswho madefive separatein-

personattemptsto serveMrs. Keller. (App. atAdditional Information,TabA; WIVITI Pub.Hrg.

Ex. 7B; 12/5/02Vol. 28, Tr. at 5-15, 18,21-23,26-27,35, 44,46-47,58-59). On his fifth

attempt,Mr. Jonessecurelyandconspicuouslyposteda copyof thenoticeon thedoorof Mrs.

Keller’s residence.(12/5/02Vol. 28, Tr. at 13-15,73-74). Mr. Jonesalsomailednoticesto the

Kellers,noneof which were returnedundeliveredorundeliverable.(WIvifi Pub.Hrg. Ex. 7B).

28. The foregoingevidencein therecordthatWMII causedwrittennoticeto be served

on theKellersby certifiedmail, regularmail andpostedserviceprovidedamplebasisto support

theCountyBoard’sconclusionthat theKellers receivednoticeofWIMIE’s application. Even

thoughMrs. Keller testifiedatthehearingthatshedid notreceivenoticeby any mannerof

service,suchmeredenialswhenweighedagainstconflictingevidenceindicatingreceiptofnotice

areinsufficientto supporta finding that Mrs. Keller did notreceivenotice. SeeDean

Management,Inc. v. TBSConstruction,Inc., 339111.App. 3d 263, 790 N.E.2d934, 943 (2d Dist.

2003)(trial court’s finding, basedon defendant’smeredenial,thatdefendantdid notreceive
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noticeof constructivetermination,despiteevidencethat thenotice wasfaxed,wasagainstthe

manifestweightof theevidence);(defendant’sself-servingdenialsthatit receivednoticewas

rejected).In MontalbanoBuilders,despitetheplaintiff’s claims thathedid notreceivethe

requestto admit,courtpresumedthat, sincetherequestwasmailed, it wasreceivedfourdays

afterthedatethenoticeofservicewas filed. MontalbanoBuilders, Inc., at *3~

29. In anyevent,therecordbeforetheBoardcontainedconflictingevidencethatMrs.

KellersknewthatWMIIT wasattemptingto servenoticeon herandconvenientlymadeherself

unavailableto benotified, in personor by mail. ThehearingbeforetheCountyBoardprovided

theonly opportunityto heartheconflicting testimonyandto assesswitnesscredibility. The

CountyBoardwasalsoin thebestpositionto analyzeMr. Keller’s testimonyin thecontextof the

otherevidencepresentedconcerningtheKellers’ relationshipwith PetitionerWatson,Petitioner

Watson’sinfluenceon theKellers to claim theydid not receivenotice,andthecontradictionsin

theKellers’own testimonies.TheCountyBoardultimatelydeterminedthatMrs. Keller’s denials

werenot credibleandfoundthatthenoticerequirementsof Section39.2(b)weresatisfied.There

wassufficientevidencepresentedbeforetheCountyBoardto supportits finding, andconflicts in

theevidenceis not enoughto renderthat finding againstthemanifestweightof theevidence.

McLeanCountyDisposal,Inc.,207 Ill. App. 3d at482, 566N.E.2dat29.

B. The IssueOf Whether WMTI AccomplishedConstructive NoticePresentsA
Mixed QuestionOf Law And Fact And, Therefore,ShouldHave Been
ReviewedBy The Board Under The Clearly Erroneous Standard

30. TheBoardalsoerredin failing to applytheclearlyerroneousstandardof review

to thequestionof whetherMrs. Kellershouldbe deemedto havereceivedconstructivenotice.

Theissueof whetherWMII’s attemptsto notify Mrs. Keller were sufficientto constitute

constructivenoticefor purposesof satisfyingthenoticerequirementsof Section39.2(b)presents

373763.5 14



amixedquestionof law andfact in that a factualdeterminationmustbemadeasto whether

WMIL’S effortsat servingnoticeon Mrs. Kellerweretimely anddiligent, andalegal

determinationmustbe madeasto whethersuchefforts weresufficient to constituteconstructive

noticeunderthe law.

31. Wherean adjudicatorybody’s “determinationpresentsa mixedquestionoflaw

andfact, [its] decisionwill be setasideonly if it is clearlyerroneous.”LandandLakesCo., 319

ill. App. 3dat 53, 743 N.E.2dat 197. Underaclearlyerroneousstandardof review,reversalis

appropriateonly if, afterreviewof theentirerecord,thereviewingcourt is left with thedefinite

andfirm conviction thatamistakehasbeencommitted. CarpetlandU.S.A.,Inc. v. illinois

DepartmentofEmploymentSecurity,201 ill. 2d 351,369, 776 N.E.2d166, 177(2002).

32. As statedabovein paragraphs14-16,theBoarddid not determinewhetherWMJT’s

effortsat servingnoticeon Mrs. Kellerweretimely anddiligent, ora legal determinationasto

whethersucheffortsweresufficient to constituteconstructivenoticeunderthelaw. However,

theevidencein therecordclearlydemonstratesthat WIVifi madesufficiently diligent andtimely

attemptsto servetheKellers throughavarietyofreliablemeans.

33. TherewasnodisputeatthehearingbeforetheCountyBoardthat WIvifi employed

extensiveefforts to notify theKellersof its intentto file an applicationfor site locationapproval.

Theprocessservermadefive separateattemptsoverfourdaysto servetheKellers. In additionto

attemptsat personalservice,WMIT sentnoticesto Mr. Kellervia certifiedmail, andto Mr. and

Mrs. Kellervia regularmail. Theprocessserveralsosentseparatenoticesto Mr. andMrs.

Kellersvia regularmail. Thus, five separatemailingswere sentto theKellers. Finally, WIN’ffl

postednoticeto theKellers’ residence.In total, 11 noticesweresentordeliveredto theKellers.

34. Therewasalsono disputethatWMffls efforts weretimely. In orderto be timely,
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attemptsto servenoticemustalsobe initiatedsufficientlyin advanceto reasonablyexpectreceipt

by the 14-daypre-filing deadline. City ofColumbia,slip op. at 13. Initiating servicevia certified

mail at least21 daysin advanceof filing constitutesatimely attemptto effect notice. Village of

Bensenville,slip op. at 6. In this case,WIvifi initiatedserviceat least22 daysbeforefiling its

application.

35. Therefore,theCountyBoardwaspresentedwith ampleevidenceof WIvill’s

diligent andtimely effortsto concludethatWIVIIT’s attemptsto servetheKellersweresufficient

to constituteconstructivenoticeandsatisfythenoticerequirementsof Section39.2(b). Thus,the

CountyBoardhadjurisdictionto approvetheApplication.

WHEREFORE,WASTE MANAGEMENT OF ILLINOIS, INC. respectfullyrequests

that theBoardgrantWMILs Motion to Reconsiderandreverseits ruling thatWIVifi did notnotify

BrendaKeller in compliancewith Section39.2(b)oftheAct, andfor suchotherandfurtherrelief

asit deemsappropriate.

DonaldJ.Moran
LaurenBlair
PEDERSEN& HOUPT
161 NorthClark Street
Suite3100
Chicago,illinois 60601
(312)641-6888

‘y submitted,
IWNOIS, INC.

OneofIts At7{ieys
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