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Opinion of the Board (by Mr. Currie):

This case concerns alleged violations of the regulations
governing particulate emissions from fuel-burning equipment and
requiring the submission of a program for correcting excess
emissions. The railroad concedes that it never filed such a
program: In the fall of 1970, however, it filed a variance
petition seeking leave to continue present emissions until the Fall
of 1971, while replacing its old coal-fired boilers with oil-
fired units that will comply with the regulations. We denied
the varilance request after hearing for failure to prove the
degree of harm that a variance grant would cause to the
neighborhood, an essential element of the company's case. We
also construed the Agency's recommendation on the variance
proceeding, which included a request for $10,000 in penalties,
as a countercomplaint, and the present hearing on that complaint
followed. See Norfolk & Western Ry. v. EPA, # 70-41 (March 3,
1971).

The railroad moves to dismiss on the ground that no complaint
was ever filed in the form prescribed by law (R. 5-6). We disagree.
The relevant facts and issues were made abundantly clear by
the variance petition and by the recommendation; to require
the filing of an additional piece of paper would have been
pointless and repetitive. Norfolk & Western does not deny it
had adequate notice of the charges and makes no claim of sur-
prise. Ample time was given to prepare a defense. The motion
to dismiss is denied.

The claim that N&W violated the regulation requiring filing
of a letter of intent and a compliance program depends upon the
charge that N&W's emissions exceeded those allowed since only
those with excessive emissions were required to file. See
Rules & Regulations Governing the Control of Air Pollution,
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Rule 2-2.22. Thus it is to the alleged emission violation that
we now turn.

On the basis of rough boiler and fuel information supplied
by N&W employees who were not experts, and on the basis of
standard emission factors taken from a federal publication,
the Agency first estimated particulate emissions of 5.66 pounds
per million btu input (R. 20), nearly ten times the allowable
0.6 (Rules & Regulations, supra, Rule 3-3.112). The Agency
revised its estimate to 1.72 1lb/mbtu, on the basis of evidence
that there was no reinjection of fly ash, as previously assumed,
on the N&W boilers (R. 196, 204). As we held in EPA v. Lindgren
Foundry Co., # T70-1 (Sept. 25, 1970), in the absence of rebuttal
such evidence would suffice to establish a violation, since it
is based on test data for average conditions. The burden
is on the respondent to show that its equipment is not typical.
The motion to dismiss for want of proof at the end of the Agency's
case (R. 59) is therefore denied.

But the railroad presented evidence to show that the standard
emission factors did not give an accurate picture of its
particular operations. The company's witness testified that
emissions are affected by a number of factors admittedly not
taken into account by the Agency. Most significantly, he
testified, emissions are substantially reduced when, as in
N&W's operation, the coal used has a low percentage of small
particles (R. 108, 111) and the "burning rate"--btu's per
square foot of grate--is low (R. 110, 119, 123). Small particles
are more likely to become airborne, and high burning rates require
more air, which increases turbulence and thus emissions. The
Company's witness then introduced the results of tests performed
with equipment similar to its own and operating with similar
fuel size and burning rate, showing emissions from the boiler
itself to 0.5 1lb/mbtu (R. 123). Conceding that variations in
btu content of the coal could have made N&W's boliler emissions
0.625 1lb#Zmbtu on this basis, (R. 157), he stated (R. 124, 157),
and EPA also assumed (R. 196), that 40% of the dust settled out
in the stack, so that even with the btu correction the company's
evidence indicates there was no vicdation.

Since the N&W testimony was based on tests of faeilities
other than those in question here, it too was subject to rebuttal
by evidence as to emissions from the N&W boilers themselves, as
well as by evidence showing that the tests introduced were not
comparable. But no such evidence was forthcoming. No stack
test was taken by either party, and the Agency's witness did
not know whether the facbtors bmought forward by the railroad
were relevant (R. 41-42, 198-99).

In our opinion the railroad has, in the absence of such
additional evidence, suécessfully rebutted the Agency's case.
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The tests introduced by N&W are, so far as the evidence shows,

more nearly representative of the actual emissions in this case

than are the more generalized standard factors offered by EPA.

No violation has been shown. We add that N&W is nevertheless
proceeding with the replacement of its coal-fired boilers; by

May 15, which has since passed, the boilers were to be shut

down, and oil-fired replacements that will cause no particulate
problem are to be installed in time for the next heating season

(R. 58). Moreover, during the last months of operation of the

coal boilers, their emissions were reduced by the use of a higher-
quality coal with high btu content, low ash, and no small particles
(R. 57, 104-08). From the record we eannot say the company ever viola
the regulations; but we can say the company has embarked upon a progra
that will avoid any such violation @n the future.

We hold that no violation has been proved. This opinion
constitutes the Board's findings of fact, conclusions of law,
and order.

I, Regina E. Ryan, Clerk of the Pollution Control Board, certify
that the Board adopted the above Oplnlon this 26 day of
May y E9TL.
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