
ILLINOIS POLLUTION CONTROLBOARD
March 7, 1996

KEAN om COMPANY, )
)

Petitioner, )
) PCB96-88

v. ) (USTFund - 90 Day Extension)
)

ILTINOTS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

ORDEROF THE BOARD (by J. Yi):

This matteris beforetheBoardpursuantto amotion for reconsiderationfiled by
KeanOil Company(Kean)on January19, 1996 requestingtheBoardto reconsiderour
orderof December20, 1995, which dismissedthis matterandclosedthedocket. The
Illinois EnvironmentalProtectionAgency(Agency) filed aresponseto themotion for
reconsiderationon February15, 1996 requestingtheBoardto denyKean’smotion for
reconsideration.

On October23, 1995, theAgencyandKeanfiled anoticeof extensionof the
35-dayappealperiodpursuantto Section40(c) oftheAct, relatingto a SeptemberIi,
1995, Agencyfinal reimbursementdecision. TheAgencyrequestedtheextension“to
December10, 1995,oranyotherdatenot morethanatotal of90 daysfrom thethte of
theAgency’sfinal determination”. As theBoardexplainedin ourNovember2, 1995
order,P.A. 88-690(SB1724)effectiveJanuary24, 1995,amendsSection40(c),which
governstheundergroundstoragetankappealprocess,to provide:

the35-dayperiodfor petitioning for ahearingmaybe extendedfor a
periodof timenot to exceed90 daysby writtennoticeprovidedto the
Boardfrom theapplicantandtheAgencywithin the initial appealperiod.

TheBoardgrantedtheextensionof timeandreservedthisdocketandstated“~i]n the
eventthatKean fails to file an appealon orbeforeDecember11, 1995 (the90thday
afterSeptember10, 1995), theBoardwill dismissthedocketasunnecessary”.On
December20, 1995 theBoardhavingreceivedno appealdismissedthedocket.

Keanin its motion for reconsiderationacknowledgedthat it receivedtheBoard’s
orderof November2, 1995 which grantedtheextensionof timebut failed to readsuch



2

orderdueto employeeillness. Keanarguesthat it misunderstoodthat thelengthof the
extensionpursuantto Section40(c) of theAct wasfor only atotalof 90 days. Kean
statesthat it wasoperatingwith theunderstandingthat theextensionwasfor 35 days
plus 90 dayswhich would haveexpiredon January14, 1996. Additionally Kean
arguesthat theAgencyrequestedawaiverof thestatutorydecisiondeadlinein this
matterwhich addedto theconfusionasto thelengthoftheextension.Keanrequests
theBoardto vacatetheDecember20, 1995order.

TheAgencyin its response,citing to CitizensAgainstRegionalLandfill v

.

CountyBoardof WhitesideCounty, (March 11, 1993),PCB93-156,arguesthatKean
hasnot raisednewlydiscoveredevidence,changesin law orerrorsin theapplicationof
law which would allow theBoardto reconsiderorvacatetheorderof December20,
1995. Additionally, theAgencyarguesthat theBoard is acreatureof statuteandmust
find its authoritywithin thestatuteby which it wascreatedfor anyclaimedauthority.
TheAgencyarguesthattheBoardhasno statutoryauthority to extendtheappealperiod
beyondanyextensiongivenpursuantto Section40(c) of theAct. Thereforethe
Agencyconcludesthat theBoardcannotgranttherequestof Keanasstatedin the
motion for reconsiderationbecauseit would beextendingtheappealperiodfor Kean
beyondthestatutorily-constructedappealperiodwhich theBoardhasno authority to
do.

In ruling on a motion for reconsiderationtheBoardis to consider,but is not
limited to, errorin thedecisionandfactsin the recordwhich mayhavebeen
overlooked. (35 Ill. Adm. Code101.246(d).)In CitizensAgainstRegional,Landfill v~
County ofBoardof Whiteside.(March 11, 1993),PCB93-156,westatedthat “~t]he
intendedpurposeof amotion for reconsiderationis to bring to thecourt’s attention
newly discoveredevjdencewhich wasnot availableatthetime of hearing,changesin
thelaw orerrorsin thecourt’spreviousapplicationof theexisting law. (Korogluyaq

,

v. ChicagoTitle & Trust Co.,(lstDist. 1992),213ffl.App.3d 622, 572 N.E.2d1154,
1158.)”

Wefind thatKeanpresentstheBoardwith no new evidence,changein thelaw,
orany otherreasonto concludethat theBoard’sDecember20, 1995decisionwasin
error. ThereforewedenyKean’smotion for reconsideration.

IT IS SO ORDERED.

Section41 of theEnvironmentalProtectionAct (415ILCS 5/41)providesfor
theappealof final Board orderswithin 35 daysof thedateof serviceof this order.
(Seealso35 Ill. Adm. Code101.246,Motion for Reconsideration.)



3

I, DorothyM. Gunn,Clerkof theIllinois PollutionControl Board, hereby
certify that theaboveorderwasadoptedon the~~~dayof lIT?Weli , 1996,by a
voteof1-0,

DorothyM.fiuinn, Clerk
Illinois Pollbtion ControlBoard


