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BEFORE THE | LLI NO'S POLLUTI ON CONTROL BOARD

PEOPLE OF THE STATE OF | LLINO S,
Petiti oner,

VS. No. PCB 95-091
WASTE HAULI NG LANDFI LL, | NC.,
and WASTE HAULI NG | NC.,

Respondent s.

and
WASTE HAULI NG LANDFI LL, | NC.,
and WASTE HAULI NG | NC.,

Cross-cl ai nant s,

Vs.

BELL SPORTS, |NC. ,

Cr oss- Respondent .

Proceedi ngs held on April 15, 1997, at
10: 00 a.m, at the Ofice of the Attorney GCeneral,
Conference Room 500 South Second Street,
Springfield, Illinois, before the Honorable M chael
L. Wallace, Hearing Oficer.

Reported by: Darlene M N eneyer, CSR, RPR
CSR License No.: 084-003677
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APPEARANCES

STATE OF ILLINAO S, OFFI CE OF THE ATTORNEY
GENERAL

BY: Thomas Davis, Esq.

Chi ef , Envi ronnental Bureau

and
Maria M Menotti, Esq.
Assi stant Attorney Ceneral,
Envi ronnment al Bur eau
500 South Second Street

Springfield, Illinois 62706
On behalf of the People of the State of
[Ilinois.

I LLI NO S ENVI RONMENTAL PROTECTI ON AGENCY
BY: Gegory Richardson, Esg.
Assi stant Counsel
2200 Churchill Road
Springfield, Illinois 62794-9276
On behalf of the Illinois Environnental
Prot ecti on Agency.

SI DLEY & AUSTI N
BY: Byron F. Taylor, Esg.
Ira Jack Nahnod, Esq.
One First National Plaza
Chi cago, Illinois 60603
On behal f of Cross-Respondent, Bell
Sports, Inc.

W LLOUGHBY, LATSHAW & HOPKI NS, P.C.
BY: K Mchael Latshaw, Esg.
502 West Prairie

Decatur, Illinois 62525
On behal f of Respondents/Cross-C ai nants,
Waste Hauling Landfill, Inc. and Waste

Haul i ng, Inc.

WEBBER & THI ES, P.C.
BY: Phillip R Van Ness, Esq.
202 Lincol n Square
Urbana, Illinois 61803-0189
On behal f of Respondents/Cross-C ai nants,
Waste Hauling Landfill, Inc. and Waste
Haul i ng, Inc.
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W TNESS

WlliamE. Zierath

Dustin

NUVBER
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Peopl e’
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nmuununnon

I NDEX
PAGE NUMBER
9, 55, 68, 100, 106, 107
Bur ger 110, 136, 142, 148
EXHI BI TS

MARKED FOR | . D. ENTERED
Exhi bit 14 17 19
Exhi bit 15 25 28
Exhi bit 16 44 55
Exhi bit 17 45 55
Exhi bit 18 124 --
Exhi bit 19 152 --
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PROCEEDI NGS
(April 15, 1997; 10:00 a.m)

HEARI NG OFFI CER WALLACE: Pursuant to
adj ournnment, | now call Docket PCB Number 95-91.

This is the matter of the People of the
State of Illinois versus Waste Hauling Landfill,
Inc. and Waste Hauling, Inc., and the
counter-conpl ai nt of Waste Haul i ng Landfill, Inc.
and Waste Hauling, Inc. versus Bell Sports, Inc.

May | have appearances for the record,
pl ease? For the People?

M5. MENOTTI: W©Maria Menotti, for the

Peopl e.

MR DAVIS: Thonas Davi s.

MR, RICHARDSON: Greg Richardson, the
Il1inois EPA

MR, VAN NESS: Phillip Van Ness, with
Webber & Thi es.

MR LATSHAW M chael Latshaw, for the

respondents, Waste Hauling Landfill, Inc. and Waste

Haul i ng, Inc.
MR, NAHMOD:  Jack Nahnod, for Bell
Sports.

MR, TAYLOR: Byron Taylor. | amwith

KEEFE REPORTI NG COVPANY
Belleville, Illinois
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Sidley & Austin, representing Bell Sports.

HEARI NG OFFI CER WALLACE: All right.
Thank you.

Let the record reflect there are no other
appear ances at today's hearing.

You are fromthe Agency?

MR, BURGER  Yes.

HEARI NG OFFI CER WALLACE: All right. W
have two witnesses fromthe Agency present.

| don't believe there are any unresol ved
noti ons except for the notion to reconsider. The
Board did issue an interimorder on the stipulation
bet ween the People and Bell Sports. | assune
everyone has gotten a copy.

| don't know when the Board will rule on
the notion for reconsideration. | see no reason
not to proceed today, though

Al right. 1Is there any prelimnary
matters the parties wish to bring up?

M5. MENOTTI: | have two. In ny
di scussions with Counsel for Bell Sports yesterday,
they indicated that there were certain subpoenas
they were withdrawing, and | would |ike them on

record as being w t hdrawn.

KEEFE REPORTI NG COVPANY
Belleville, Illinois
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MR TAYLOR | amsorry?

MS. MENOTTI: The subpoenas.

MR TAYLOR  For --

M5. MENOTTI: The subpoenas for --
MR NAHMOD: For Jeff Turner. That

subpoena i s w t hdrawn.

M5. MENOTTI: kay. Then, secondly,
certain witnesses that are in the enploy of the
State have been subpoenaed for tonorrow, and I am
wondering if we can establish some sort of tine
frane so | can tell M. Maw, who is traveling from
up at University Park, and he wants to know if he
needs to be here exactly at 10:00 or is he being
called later in the day, so he can arrange for
travel .

MR, VAN NESS: M understanding is that
we woul d have them avail abl e on maybe half an
hour's noti ce.

Are you |l ooking for a specific tinme slot,
Mari a?

M5. MENOTTI: Well, | just wanted to know
if you need himhere first thing in the norning or
if --

MR VAN NESS: No, | don't think so. W

KEEFE REPORTI NG COVPANY
Belleville, Illinois
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haven't really nailed down the order, but | don't
think we need himin the norning.

MR, LATSHAW Perhaps later in the
nmor ni ng, but not necessarily first thing.

MS. MENOTTI: Ckay.

MR VAN NESS: W won't need himfirst
thing in the norning.

M5. MENOTTI: He was just wondering,
because it is like a three-hour trip or sonething
i ke that.

MR VAN NESS: W will have a better idea
this afternoon. | wll talk about it then.

M5. MENOTTI: Okay. Those are the only
guestions that | had.

HEARI NG OFFI CER WALLACE: M. Van Ness,
M. Latshaw, do you have any prelimnary matters to
bring up?

MR VAN NESS: W would at this tine
renew our notion to exclude wi tnesses. The Hearing
Oficer denied that notion at the |ast hearing, but
since we have a new set of witnesses and a simlar
set of circunstances, we would renew it.

MS. MENOTTI: Both M. Burger and M.

Zierath are both opinion wtnesses, who will be

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

testifying to fact conclusions and their opinions
regardi ng this case.

M. Burger's presence this norning during
M. Zierath's testinony is for the purposes of
provi di ng techni cal advice to Counsel.

HEARI NG OFFI CER WALLACE: All right. The
notion is denied.

M. Taylor, do you have any prelimnary
matters?

MR TAYLOR  Just one. W received the
nmotion to reconsider relating to the settlenment on
ef fectively Monday norning, yesterday norning, and

given that the hearing is today we would just ask

that we have until next Monday norning -- or excuse
me -- next Monday to respond.
HEARI NG OFFI CER WALLACE: Ckay. | see no

problemw th that.
MR TAYLOR  Ckay.
HEARI NG OFFI CER WALLACE: All right. The
first w tness.
M5. MENOTTI: The People call Bill
Zi er at h.
(Wher eupon the wi tness was

sworn by the Hearing O ficer.)

KEEFE REPORTI NG COVPANY
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Wi LLI AM EDWARD ZI ERATH,
havi ng been first duly sworn by the Hearing
Oficer, saith as foll ows:

DI RECT EXAM NATI ON
BY M5. MENOTTI :

Q Whul d you pl ease state your nane for the
record.

A W liam Edward Zi erath.

Q Can you tell us alittle bit about your
educati onal background, please?

A | have a Bachel or of Science Degree from
the University of Illinois at Urbana-Chanpaign. |
have a degree in zoology with a minor in chemstry,
and that's the furthest | have gone into formal
educati on.

Q VWho is your current enployer?

A The Illinois Environnental Protection

Q How | ong have you worked for the Agency?

A Si nce March of 1980.

Q VWhat is your current position there?

A I aman inspector at the Springfield
Regi onal Office for the Bureau of Land, the

Di vi sion of Land Pollution Control, the Field

KEEFE REPORTI NG COVPANY
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Qperations Section

Q How | ong have you been in that position?

A | have worked at the Regional Ofice
since April of 1982.

Q VWhat does this position involve?

A It invol ves conducting inspections and
i nvestigations of solid waste facilities, such as
landfills, and al so hazardous waste facilities of
various types. And then the preparation of reports
fromthe inspections and foll ow up of those
reports.

Q Have you had any training beyond your
B.S. ?

A Yes, | have had on-the-job training in
how to do inspections, | had a two-week course in
that, and then trained by other inspectors. Plus I
have had safety training, first aid training,
sanmpling training, and other simlar training on
t he j ob.

Q During your tenure with the Agency, how
many landfills or landfill facilities have you been
i nvol ved w th?

A I have done over 500 inspections. The

actual nunber of landfills is |ess than that,

10
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because sone of those were multiple inspections of
the sanme landfill.

Q Have you ever been involved with the
renoval of any type of waste from one of these
facilities?

A Before the investigation that we are
dealing with here, | had al so supervised the
recovery of some druns fromMilti-County Landfil
i n Dougl as County back in Cctober of 1989.

Q Can you general ly describe how you woul d
conduct an inspection of a facility?

A Wll, it depends on the type of
facility. A permtted landfill inspection would
i nvol ve review of pertinent permtting information
al so review of any applicable previous inspections
and any conplaints we m ght have received on the
facility. For a nonpermitted facility, the reason
we woul d be going out there is because we received
a conplaint or other such information, that there
was a reason to do an inspection. So | would
review that information

Q VWhat happens when you go out to a site,
what procedures do you foll ow?

A Wl |, once again, it depends on the type

11
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of facility. For a permtted facility, procedures
woul d be to notify the responsible parties at the
facility that | amthere for an inspection, and
then to view what is necessary to determine if
there are apparent violations or not. For a
landfill, that would be inspecting the active area
pl us any records, such as waste manifests, that
they mght have at the office of the facility.

Q Do you record your observations in any
manner when you conduct an inspection?

A | always take notes when doing an
i nspection. Said notes include nanes of anybody I
have tal ked to, information about the operation
such as where they are operating, what they are
doi ng, how |l arge an active area they would have in
the landfill, plus any notes about problens | have
seen, whether or not that problemis an apparent
violation. In addition, | would al so take
phot ographs of any -- of the active area, any
apparent violations that can be photographed, and

areas of concern that | woul d see.

Q Is this a general practice within the
Agency?
A Yes.
12
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Q Do you generate any kind of official
report fromyour observations?

A Yes. For every site visit, no matter
whet her anything is -- even on conpl aints that
not hing be verified, | read the report, which
i ncl udes any phot ographs taken that are attached to
that report and any observations | nade.

Q VWere is this report kept, if anywhere?

A There would be -- the original copy of
that report goes to our division file. Presently
the division file is up at our NNnth Street
office. It used to be at the Churchill office. It
recently nmoved. Plus a copy of that goes in the
regional file of ny office.

Q Are you famliar with the Waste Haul i ng
Landfill?

A Yes, | am

Q Did you ever have the opportunity to
visit it?

A I have been there three tinmes, once while
| was in training back in 1982, once when we served
a search warrant on April 22nd, 1992, and then
again the next nmorning April 23rd, 1992.

Q VWhat were the circunstances surroundi ng

13
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your visit on April 22nd of 1992?

A The State Police had been contacted by an
informant, a confidential informant. They don't
know his nane. The informant had said that the
landfill had taken sonme druns of waste that the
informant felt were hazardous waste. He apparently
was -- he clainmed to have been famliar with nethyl
ethyl ketone, and said that the druns snelled of
nmet hyl et hyl ketone.

The State Police, with the Attorney
Ceneral's office, got a search warrant. They had
asked for our assistance in excavating the druns
and sanpling the contents of the drunms. So | was
out there to lead the Illinois EPA's efforts to
assist the State Police.

Q VWho was present with you on that date?

A Jack Johnson was the Special Agent for
the Illinois State Police who was in charge of the
i nvestigation. He had another investigator with
himfromthe State Police, whose nane | cannot
remenber. W also had a contractor that the
Agency, the Illinois Environmental Protection
Agency, had hired to do the excavation, since we

didn't have the equipnment to do so. And we had

14
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four of their personnel

Plus there were a nunber of people from
t he Agency. Karen Nel son had been -- from ny
office, had been recruited to do a record revi ew at
the office of Waste Hauling. Dustin Burger and Any
Brown fromthe Chanpai gn Regional Ofice were there
assisting, also. Al Colentino (spelled
phonetically) and -- | would have to review ny
records again. There was one other person from our
of fice who assisted, but | don't recall who it was.

Q Were you the only person fromthe
Springfield office?

A No, Al Col entino, Karen Nelson, and |
plus this other person fromour office were from
the Springfield Regional Ofice.

Q VWhat happened when you arrived at the
landfill?

A The confidential informant, Special Agent
Johnson, and | and M. Burger went to determ ne, as
best we coul d, where they had been operating at the
time the informant said they had received this
waste. Landfills are, of course, changi ng
operations, because as they fill they nove on to a

new area to fill.

15
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M. Burger had been out to the l[andfil
just before the tinme in question, so he was
famliar with it, and so we -- what we did is we
determ ned where it was that they had been
operating earlier in April, and then we brought in
t he backhoe that our contractor had and basically
started digging to see if we could recover the
crushed drunms that were reportedly there.

Q Can you descri be your observations, what
you recall about the inspection on that day?

A Well, the area that they had been
operating earlier in April was on the south side of
the landfill up towards the top. The landfill was
quite a bit above the surrounding ground. The
pl ace that had been identified was just north of
where they were operating during the tine that we
were there, and a little bit up the slope fromit.

W t hen brought in the backhoe and
started digging and dug through quite a bit of
general refuse, municipal refuse, and that type of
material. And then also dug up a nunber of crushed
druns.

Q Did you generate a report regarding this

i nspecti on?

16
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A Yes, | did.
M5. MENOTTI: Could you mark this,
pl ease.
(Wher eupon sai d docunent was
duly marked for purposes of
identification as People's
Exhi bit 14 as of this date.)
Q (By Ms. Menotti) | amgoing to hand you
what has just been marked as People's Exhibit
Nunber 14. Is this the report that you were
referring to?
A Yes, it is.
Q Prior to your testinony today, did you
have the opportunity to reviewthis report?

A Yes, | did.

Q Is it conplete, to the best of your
know edge?

A Yes.

Q Is this the type of report that is

generated and mai ntai ned for Agency files?
A Yes.
Q Is it a nenorandum of the inspection that

you conducted at the landfill on April 22nd, 19927

17
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Q Is this the type of report that is
ordinarily prepared in the regul ar course of Agency
busi ness?

A Yes.

Q Was this report prepared
cont empor aneously with or shortly thereafter when

you conducted the inspection on that date?

A It was prepared within the two days after
the 22nd.
Q Is this a true and accurate copy of your

report of April 22nd, 1992 inspection of the

[andfill?

M5. MENOTTI: M. Hearing Oficer, at
this point I would nove to admit this inspection as
a business record of the Illinois EPA

HEARI NG CFFI CER WALLACE: Any
obj ecti ons?

MR, LATSHAW No obj ection.

MR, TAYLOR: No objection.

HEARI NG OFFI CER WALLACE: Peopl e's
Exhi bit Nunmber 14 is admtted.

(Wher eupon sai d docunent was

admtted i nto evidence as

18
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Peopl e's Exhibit 14 as of this
date.)

HEARI NG OFFI CER WALLACE: M. Zierath,
what is the date on that?

THE WTNESS: It is dated the sane date
of the inspection, so it is April 22nd, 1992.

HEARI NG OFFI CER WALLACE: Ckay. Thank
you.

Q (By Ms. Menotti) In your own words, can
you sunmmari ze what your report includes?

A The first three pages -- well, two pages,
are a formthat our office has to fill out on
i nspections that involve hazardous waste or
potentially hazardous waste, and it basically has
brief information about the facility and the
i nspecti on.

The third page is a conplaint formthat
basically gives details of the conplaint that had
been received, like this one. After that it also
has anot her copy of the first two pages. The next
page is a formthat we fill out when collecting
sanmpl es on a normal basis. However, since this was
a search warrant, there was a search warrant

i nvol ved, the receipt for sanples is actually
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returned for the search warrant. So this was not
conpleted in entirety.

Then there is a narrative that |
conpl eted that includes the Iist of the druns as we
nunbered them After excavating the drunms we had
taken -- it is actually a livestock marking crayon,
a | arge waxy crayon, and nunmbered the druns
sequentially, just so we would have a reference for
each drum plus information about the seven sanpl es
that we col |l ected

After that, the photographs, with a
hand-drawn site map that | drew for each roll of
phot ographs, to show not only what occurred at the
landfill -- or what | observed at the landfill, but
where each of the photographs were taken. Pl us,
there are the chain of custody forns for the
sanmpl es we col |l ect ed.

Q Can you -- let's tal k about the druns
that you nentioned that were excavated. How nany
druns were excavated fromthe landfill that date?

A W were able to find 53 drunms in the area
we were digging up top.

Q Can you describe the procedure that you

used to get themout of the landfill?

20
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A VWl |, we had a backhoe, a | arge piece
of -- a large, shovel-like piece of equipnent that
was digging in the landfill. And when we cane upon
a drum which we both were watching for, and at
times you could snell when one of them had been
exposed because of the solvent-type odors, we would
t hen have the backhoe pick it up

It was generally sitting at the north

edge of the pit, it was digging, so it would pick
up the drumin the bucket, set it down at the site
of the pit, and there was a small piece of
equi prent called a Bob Cat, a little wheel ed piece
of equipnment, with a small bucket on the front.
The driver of the Bob Cat would then get the drum
in the bucket and would take it over to a staging
area that we had set up. W had laid out plastic
to put the druns on.

We continued to do that until -- well, we
got 53 drums. We continued to do it for a while
after we had gotten the last of those drums, and we
were not finding any additional drums, and haven't
for quite sonme tine.

Q What were the conditions of the druns

that you -- what was the condition of the druns

21
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t hat were excavated?

A They had all been crushed. There weren't
any of themthat were anywhere near nor mal
condi tion on crushed condition. Sone of them had
paint on the outside. A lot of themwere fairly
shiny underneath the nud and grine fromthe garbage
t hat had been put on them as though the paint had
been -- it appeared to have been scraped off,
probably in the crushing operation

Q Did you observe any materials in any of
the druns?

A Many of the druns had some remaini ng
material init. None of themwere in any condition
that -- there was any liquid, at |east avail able,
if there was liquid init, it was because the drum
was crushed and the liquid was trapped. But there
was -- well, one of the druns had what | ooked I|ike
trash and may or may not have been even brought in
with the rest of them The others had various
types of paint-like materials. It was kind of
rubbery. Sone of it was pink. Sonme of it was
pink -- or blue. Sone of it was gray,
nmuddy- col ored materi al

Q Were there any odors?

22
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A W detected odors prior -- when we were
digging for the drums, because we were not wearing
respirators generally at that time. W actually
had to -- because of our safety plan we had to have
the Bob Cat operator and the backhoe operator wear
respirators when dealing with the drums. Wen we
were inventorying the druns and sanpling them we
all had to wear respirators, so we couldn't detect
odors through the respirators.

Q VWi ch drums -- where did you take the
sanpl es?

A W took them out of the drums when they
were in the staging area.

Q How did you determ ne which drumto take
t he sanpl es fron?

A We used a photoioni zi ng detector nmade by
the H New Conpany. It is a device that can detect
certain organi c conmpounds, and give a -- it
actually isn't a concentration, an air
concentration reading. It is a -- we would have to
refer to it as neter units reading. And we used
t hat device when we were able to get access to any
of the material in the druns to determ ne which

ones had the hi ghest readings and sanpl ed those
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druns.

Q How many sanples did you take that day?

A We col | ected seven.

Q VWhat happened to the sanples after they
were col | ected?

A W transported sanples both to our
Springfield | aboratory, which does the organic
anal ysis, and to a contract |ab, which did analysis
for the leaching of nmetals fromthe materials. W
used chain of custody, chain of custody fornms for
the transportati on.

Q Did the Illinois EPA | ab anal yze the
sanmpl es?

A Yes, they did.

Q Were the anal ysis done by enpl oyees of
the Illinois EPA?

A The sanples that we -- the parts of the
sanples we took to the Illinois EPA | ab, yes, they
were anal yzed by Il1inois EPA enpl oyees.

Q Was any type of report generated
regarding the results of the analysis?

A Yes.

Q Did you request a copy of this report?

A As per procedures, | received a copy of
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the report when the | ab was done with it.

Q Is a copy of the report the type of thing
that is kept in Agency files?

A Yes, it is.

Q Is the analytical report a report that is
generated in the regular course of normal Agency
busi ness when sanples are collected froma facility
or froma site?

A Yes.

Q Is this a report prepared when the
sanpl es are anal yzed, in your know edge?

A Yes.

M5. MENOTTI: Could you mark this,
pl ease.
(Wher eupon sai d docunent was
duly marked for purposes of
identification as People's
Exhi bit 15 as of this date.)

Q (By Ms. Menotti) M. Zierath, | am going
to hand you what has just been marked as People's
Exhi bit Nunber 15. |Is this a copy of the analysis

t hat you have been tal ki ng about ?

A It is a copy of the analysis reports from
the lab. In addition, there is a copy of the chain
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of custody formfor the shipping parts of the
sanpl es taken to the Springfield I ab

Q Prior to your testinony this norning, did
you have the opportunity to review this docunent?

A Yes, | did.

Q In your opinion, is it a true and
accurate copy of the docunent?

A It is a true and accurate copy of what |
received fromthe | ab, yes.

Q Did you review these results when you
received then?

A Yes, | did.

Q And have you kept these results in your
file since you received then?

A They have been kept in the division file,
whi ch was transferred to the Chanpai gn Regi ona
O fice several years ago

M5. MENOTTI: At this point, the State

noves to admit the docunent as a busi ness record of

the Illinois EPA
MR, VAN NESS: | would object to that,
M. Hearing Officer. | don't believe this witness

is the appropriate witness to put together a proper

foundation for this document as a business record
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or otherw se, insofar as we have no information as
to how the report was generat ed.

I f Counsel wants to utilize this docunent
for purposes of the witness' testinony, | have no
obj ection, provided that this docunment is
subsequently proved up. Oherwise, | believe it is
not adm ssable. This witness, at least, is not the
witness to qualify the results of the |ab anal yses,
whi ch he, hinself, indicated that he had no part
in.

Al he is testifying to, as | recall, is
that this is a true and accurate copy of the
docunent that was given to him which begs the
guestion, of course, as to how it was created.

M5. MENOTTI: The docunent in question
has been not only utilized by the witness in his
assessnents, it is the type of docunent that he
testified is generated in the normal course of
Agency business, and it has been kept as a part of
the file in this case since its generation. The
proper foundation regardi ng the docunent has been
laid for the purposes for which it is going to be
used.

MR, TAYLOR® M. Hearing Oficer, we
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woul d second the objection of Waste Haul ing's
attorneys. W also do not believe it is a business
record. In large part, despite the testinony, this
is the docunment that was generated to support
originally a crimnal enforcenent action, and as
such is nore of an enforcenent docunment, not a
busi ness record. W also believe that this w tness
is not qualified to establish a foundation for this
docunent .
HEARI NG OFFI CER WALLACE: All right. The

objections are overruled, and the exhibit is
adm tted

(Wher eupon sai d docunent was

admtted into evidence as

Peopl e's Exhibit 15 as of this

date.)

Q (By Ms. Menotti) When you reviewed the
results, what did you find, if anything?

A Well, | reviewed the results to determne
if they indicated any of the sanples were froma
hazardous waste, as identified in 35 1llinois
Adm ni strative Code 721, and found that four of the
sanmpl es were from hazardous waste, because of the

toxic characteristic | eaching procedure results for
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benzene, and it is listed in here as 2-Butanone.
That is a name that is a -- that is actually the
current nane for nmaterial that is also called
nmet hyl et hyl ketone or MEK

Q Can you tell me which sanples you were
referring to when you said that they were -- they
tested hi gh?

A The sanpl es that exceeded the standards
were sanpl e X201, X203, X205 and X206

Q Do you know what the regulatory level for
met hyl et hyl ketone or 2-Butanone is?

A Yes. That is Hazardous Waste D035, and
the regul atory standard, using the | eaching
procedure, is 200 mlligrans per liter

Q Are those units that are used in the
report?

A Qur | aboratory reports out -- since the
material used for leaching is water, they report
out water analyses in the mcrogranms per liter
units, and to -- you have to do a conversion then
fromthose to the mlligrans per liter. M crograns
per liter will be 1,000 tines a mlligramper liter
results.

Q Did you do that conversion when you were
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anal yzi ng these results?

A Yes, | did.

Q VWhat does it nean if the sanmple is above
the regulatory |evel you just nentioned for nethyl
et hyl ket one?

A That would nean it woul d be Hazardous
Wast e DO35.

Q Do you know what the regul atory standard
for benzene is?

A Yes, it is 0.5 mlligrams per liter from
the extraction procedure.

Q And what does it nmean if the sanple
exceeds this |evel?

A That would nean it woul d be Hazardous
Wast e DO18.

Q kay. Directing your attention to sanple
X201, and feel free to refer to the docunent if you
need to, what |evel of nethyl ethyl ketone was
detected in the sanple?

A Ckay. Using the extraction procedure, it
was 230, 000 micrograns per liter.

Q Ckay. How did that conpare to the
standar d?

A The standard is 200,000 m crograns per
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liter. |1 amsorry. | have got -- | read the wong
line. That was incorrect. Wit a mnute. |
correct nyself. It was 280,000 m crograns per
liter, not 230,000. | read the wong line.
HEARI NG OFFI CER WALLACE: All right. M.
Zierath, would you clarify your answer?
THE WTNESS: GCkay. M answer -- | read
the wong line. For nethyl ethyl ketone or
2-But anone the result here is 280,000 m crograns
per liter.
Q (By Ms. Menotti) What |evel of benzene
was detected in this sanple?
A Ckay. It is 1,400 micrograns per liter
Q How does that compare with the regul atory
standar d?
A The regul atory standard in m crograns per
liter would be 500. So it is above the standard.
MR, TAYLOR: Can you specify where we are
at on the docunent? There appears to be no page
nunbers.
THE WTNESS: Ckay. For the first
sanmpl e, which goes fromthe first chain of custody
formto the page before the next chain of custody

form it is the next to the |last page in that, at
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the --

MR LATSHAW Wuld that be -- which of

the --

THE WTNESS: Ckay. The anal yses or the
test nunber for 2-Butanone -- excuse ne. Let ne
count the pages fromthe beginning here. kay. It

woul d be on the seventh page. Ckay.
HEARI NG OFFI CER WALLACE: Do we have
Bat es nunmbers on any of these?
M5. MENOTTI: No. The Agency doesn't
nunmber them
(M. Davis and Ms. Menotti
confer briefly.)
M5. MENOTTI: For conveni ence sake, M.
Hearing Oficer, would you like us to have the
pages of the report nunbered so that we can refer
to them by page?
HEARI NG OFFI CER WALLACE: That woul d hel p
a lot.
M5. MENOTTI: Do you want nme to actually
mark directly on the exhibit that has been
ent ered?
HEARI NG OFFI CER WALLACE: Yes, let's do

t hat .
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M5. MENOTTI: Do you want me to do it
while we are off the record?

HEARI NG OFFI CER WALLACE: W are on the
record.

M5. MENOTTI: No, | nean do you want ne
to go off the record and take care of it, or do you
want ne to do it --

HEARI NG OFFI CER WALLACE: No. Let's just
go ahead and do it as we go al ong.

MS. MENOTTI: Ckay.

MR, VAN NESS: W are nunbering the pages
now?

MS. MENOTTI:  Yes.

Q (By Ms. Menotti) M. Zierath, take the
first group of pages that we were referring to,
fromthe chain of custody report to the | ast page,
and in the bottomright-hand corner can you nunber
themfrom1 to 8?

A (Wtness conmplied.)

Q Then the chain of custody docunent or the
first page of the sample, is there a sanple |I.D.
nunmber here?

A There is a sanple |I.D. nunber that we

assigned to it. That is X201.
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Q VWat is the |aboratory nunber?

A The | aboratory nunber, which the Iab
stanps on the form is D216226.

Q Is that nunber referenced on the
foll ow ng pages?

A Yes, it is. It is not -- it is at the
top and not necessarily independently I|egible, but
there is a sanple nunber at the top of each of the
subsequent pages.

Q kay. Let's go back and see if we can
clarify the results that we were tal ki ng about for
met hyl ethyl ketone. What page were you | ooking
on?

A It is page seven.

Q And the result of that sanple was what?

A Well, the result for that sanple -- the
conmpounds are grouped into four, just so that it is
| egi bl e and you can read across easier. It is in
the bottomof the fifth group there. Actually, the
first one only has two. So the result there is in
mlligrams per liter 280,000 -- excuse nme. It is
m crogranms per liter. The "U' is used to stand for
m cr ogr ans.

Q Ckay. And what |evel of benzene was
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det ect ed?

A That's down in the eighth group, the
second one down there, and it is 1,400 m crograns
per liter.

Q kay. And what do these two nunbers
indicate to you, if anything?

A They indicate that this sanple is froma
hazardous waste that has hazardous waste nunbers
D035 and D018.

Q kay. Let me direct your attention to
t he sanpl e which you have referred to as X203,
whi ch woul d be the third set of pages. Go ahead
and conti nue.

HEARI NG OFFI CER WALLACE: Just a second.
Is it -- which nunber is better to refer to these,
the sanple I.D. or the |aboratory nunber?

M5. MENOTTI: | amsorry? Wich what?
On the front?

HEARI NG OFFI CER WALLACE: Use the sane
nunber when you are referring to them It seened
like you switched fromthe |ab nunber to the sanple
numnber .

M5. MENOTTI: The --

HEARI NG OFFI CER WALLACE: Just so we can
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all follow al ong.

M5S. MENOTTI: The inspectors have
assigned a certain nunber to the sanple, and the
| ab assigned a different nunber that appears on the
pages, and we just want to nmake that clear

MR VAN NESS: M. Hearing Oficer, if |
may interject, | believe, fromny perspective, for
what it is worth, it would be easier for all of us
to use the sanple |I.D. nunber, which is found both
on the printouts and on the chain of custody form

At | east on the copies |I have, which are
scarcely legible at all, it is easier for ne to
make out, and | believe it will be easier for nost
peopl e to nake out the sanple |.D. nunber at the
top of the page than it is to nmake out the
| aboratory nunber. In alnost every instance it is
virtually obliterated in every copy that | have.

For instance, if you | ook at the page
nunber two under sanple |I.D. X201, you can see that
the second line, which is actually legible, X201 is
quite clearly legible. | think it is easier to
wor k that way.

HEARI NG OFFI CER WALLACE: All right. |

just want to nmake sure we are clear. So we will

36

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

continue using the sanple |I.D. nunber, and you have
referred the witness to X203, | believe.
MB. MENOTTI: Right.

Q (By Ms. Menotti) Before going into that,
so that the Board has a continuous nunbering, can
you nunber the interimpages to follow the first
sanpl e?

A Yes.

HEARI NG OFFI CER WALLACE: Ckay. So
begi nning with X202, that will be page nine.
(The wi tness nunbered the
pages.)
M5. MENOTTI: Co ahead and nunber the
next sanpl e.
HEARI NG OFFI CER WALLACE: Wi ch woul d be
X203. That's page 17.
(The wi tness nunbered the
pages.)
HEARI NG OFFI CER WALLACE: W will go off
the record while M. Zierath nunbers the pages.
(Di scussion off the record.)
HEARI NG OFFI CER WALLACE: Ckay. Let's go
back on the record.

You may continue your questi oning.
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M5. MENOTTI: Al right.
HEARI NG OFFI CER WALLACE: For the record,
M. Zierath came up with 56 pages in this docunent.

Q (By Ms. Menotti) Okay. Directing your
attention to the third sanple of the group, howis
it identified? | amsorry. Wat is the sanple
number ?

A The sanpl e nunmber is X203.

Q VWhat |evel of MEK -- | amsorry -- nethyl
et hyl ketone, was detected in this sanple?

A The sanple results | amreferring to are
on page 23, the fifth group down. The results were
reported in scientific notation in mcrograns per
liter as 1.7 Eto the 6th. | recognize the
handwiting there. That is of the |aboratory
manager at the tinme, John Hurley. He wote in
there as a clarification an equivalent to val ue.
That is basically 1,700,000 mcrogranms per liter

Q How does this conmpare to the regul atory
standar d?

A The regul atory standard i s 200, 000
m crograns per liter. So this is above the
st andar d.

Q And what | evel of benzene was detected?
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A kay. It is on the sane page, in the
ei ghth group down, the second one. It is 1,100
m crograns per liter

Q How does this conmpare to the regul atory
standard for benzene?

A It is above the standard.

Q VWhat do these exceedences nean to you?

A That would nmean that the waste this

sanple is fromis hazardous for the extraction --

the toxic characteristic extraction -- the | eaching

procedure -- excuse ne -- for MEK, which would nake

it Hazardous Waste D035 and for benzene, which
woul d make it Hazar dous Waste DO0O18.

Q Let's turn to the fifth sanple of the

group. | believe it starts on page 33.
A kay.
Q VWat is the sanpl e nunber here?
A The sanpl e nunmber is X205.

Q Can you turn to the page where the
results for nethyl ethyl ketone and benzene are.
VWhat page is that?

A That is page 39.

Q VWhat | evel of nmethyl ethyl ketone was

detected in the sanple?
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A This is in the bottomof the fifth group,
and it is 6.6 Eto the 6th mcrograns per liter or
6, 600, 000 m crogramns per liter.

Q How does this |l evel conpare to the
regul atory standard?

A This is above the standard.

Q And what is the |level detected for
benzene in the sanple?

A It is 3,000 micrograns per liter.

Q How does that number conpare to the
regul atory standard for benzene?

A This woul d be above the standard.

Q What do these levels indicate about this
sanpl e?

A The sanple is froma waste that is
Hazar dous Waste D035 and DO18.

Q kay. Let's direct your attention to
page 41 of the docunent. \Wich sample is this?

A This woul d be X206.

Q Can you turn to the page where the
results fromnethyl ethyl ketone and benzene appear
and tell us what page that is?

A It is page 47.

Q Ckay. \What |evel of nmethyl ethyl ketone
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was detected in this sanple?

A 730, 000 m crograns per liter.

Q How does this conmpare to the regul atory
standard for methyl ethyl ketone?

A It is above the standard.

Q Could you tell me what the detected | evel
of benzene was in this sanple?

A It is 1,900 micrograns per liter

Q How does this conmpare to the regul atory
standard for benzene?

A It is above the standard.

Q What do these exceedences indicate to
you, if anything?

A This waste -- or the waste the sanple
cane fromwoul d be Hazardous Waste D035 and D018

Q kay. This group of docunents, these
results -- | amsorry. You can set them aside

VWhen these sanples were pulled, did you

have any expectations as to what the sanples m ght
show?

A We had the information fromthe
confidential informant that he had snelled nethyl
ethyl ketone. | amnot famliar enough with the

conmpound' s odor to have been able to make that
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determ nation. As | said, we used the
phot oi oni zi ng detector to choose the sanpl es that
had the nost indication of being contaminated with
organi c solvents. But other than that, | did not
know what the analysis results would show.

Q Based on what the informant told you and
the results, are they consistent with each other?

A We did find nmethyl ethyl ketone actually
in all of the sanmples at a level that woul d nake
t hem regul at ed as hazardous waste in four of the
sanpl es.

Q Let's go back to your inspection on Apri
22nd of 1992. Were any docunents obtai ned during
t he execution of the search warrant?

A Yes, they were.

Q Do you recall what they were?

A Karen Nel son col |l ected a nunber of
docunents that were waste | ogs that had been
actual ly kept by Waste Hauling, Inc. or Waste
Hauling -- | don't know which entity was keeping
them -- but indicating what waste had been received
at the landfill and who the generator was. In
addi ti on, she got a copy of a manifest for shipnent

of waste that had been received on the 9th of
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April.

Q VWhat happened to these docunments after
t hey were seized?

MR, LATSHAW | think | amgoing to
object to any further line of questioning in this
regard wi thout nore foundation to establish the
direct or personal know edge of this witness with
regard to what apparently sone other person did
during the course of this proceeding involving the
execution of the search warrant.

M5. MENOTTI: | amtrying to establish
that through this line of questioning. M. Zierath
was in charge of the inspection on that date and
couldn't be in all places at once. The docunents
did becone a part of the Agency file and were kept
there. And he did have the opportunity to review
the file prior to his testinony.

HEARI NG OFFI CER WALLACE: All right. The
objection is noted. Continue.

Q (By Ms. Menotti) What happened to the
docunents that were seized as part of the search
war r ant ?

A Well, the State Police got a copy of

them and we got a copy of themand put themin the
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file.

Q Did you inspect these docunents?

A Yes, | did.

Q Have t hese docunents been kept as part of
the Agency file regarding the landfill?

A Yes.

M5. MENOTTI: Could you mark this,
pl ease.
(Wher eupon sai d docunent was
duly marked for purposes of
identification as People's
Exhi bit 16 as of this date.)

Q (By Ms. Menotti) The docunent you have in
front of you here has been narked as People's
Exhibit 16. 1Is this one of the docunents that you
were referring to?

A Yes, it is.

Q Coul d you pl ease identify the docunent
for the record?

A It is entitled Daily Solid Waste Record.
The date that this one is associated with is Apri
9th, 1992. It identified -- there is a heading on
it that identifies it as Decatur Waste Hauling

Landfill and the address and the site nunber.
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Q Is any of this -- just one second. |Is
any of this information, in your opinion
significant to this case?

A Vel |, what we were | ooking for was a
generator that may -- that generated the druns that
had conme in, and knowi ng that the informant had
said that there were 80 druns in the shipment,
which is for a sem-trailer the standard shi pment,
since that is one layer of drunms in the bed of the
trailer. And on April 9th this indicates that they
received -- the amount here would be 22 cubic yards
fromBell Sports, and it has the permt nunber next
toit.

M5. MENOTTI: Could you please mark this.
(Wher eupon sai d docunent was
duly marked for purposes of
identification as People's
Exhi bit 17 as of this date.)

Q (By Ms. Menotti) The docunent that is in
front of you now, M. Zerath, has been narked as
Peopl e' s Exhi bit Nunber 17.

Is this one of the docunents that you

were referring to that was seized during the

execution of the search warrant?
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A Yes, this is a copy of the manifest that
was seized. It is called a TSD copy. It stands
for Treatnent Storage Disposal facility copy, which
means it was the landfill's copy.

Q kay. What is the title of the docunment
in front of you?

A This is a Uniform Hazardous Waste
Mani fest, though it is also at tinmes used for
nonhazar dous waste. |t has control nunmber, in this
case, |L4253506.

Q Can you general ly explain what a nmanifest
is?

A For hazardous waste shipments and for
many types of nonhazardous waste shipnents
mani fests were and still are required. It is a
docunent that is to acconpany the waste fromthe
generator to the facility that it is supposed to go
to.

The generator fills out the top part,
describes -- well, with their nanme and address,
with the name of the transporter, with the name and
the address of the facility that the material is
supposed to go to, the description of the waste,

i ncl udi ng the vol une.

46

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Then it is signed and certified by the
generator at the bottom of the generator portion
and the transporter then would sign the manifest,
which is a nmulti docunent. The back two pages are
torn off and kept by the generator, and dependi ng
on the type of waste, they may be required to send
a copy to our Agency.

Then the mani fest acconpani es the waste.
A responsi bl e person at the facility then signs for
the waste at the bottomof the form and gives a
copy to the transporter as his record that he
delivered the waste, and then keeps a copy. One
copy goes to our Agency, the number two copy. And
then the original goes back to the generator as
their record that the waste was delivered to the
facility specified.

Q kay. Who is the generator listed on
this particul ar manifest?

A It islisted as Bell Sports, Post Ofice
Box 927, Rantoul, Illinois, 61866.

Q And who was the transporter listed on
this?

Wast e Hauling, Inc.

Q And what was the designated facility to
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recei ve this shipnment?

A The designated facility is Decatur Waste
Haul i ng, Rural Route 1, Decatur, Illinois, 67572.

Q And how was the shiprment described on
this?

A It says waste paint sludge, nonhazardous
material. It was indicated that there were 80
drunms and a total of 4,400 gall ons.

Q Did you utilize the docunents that have
been marked as People's Exhibits 16 and 17 in
devel opi ng any opinion regarding the landfill?

A The mani fest and the records both
i ndi cated the shipnent had been nmade on the 9th of
April. They were consistent with the nunber of
drunms that the informant had said had been di sposed
of at the landfill in that shipment. So it is ny
opi ni on, based on what we observed at the |andfil
and the records, that the drunms we excavated were
the drunms from Bell Sports.

Q Based on the information that you
gat hered and the inspection on the day of Apri
22nd, 1992, have you formed an opinion regardi ng
t he general characteristics of the waste sanpl es at

Waste Hauling -- sanpled from Waste Haul i ng
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Landfill? 1 amsorry. Let ne go back and get the
guestion out right.

Based on your -- the information you
gat hered and your inspection at the landfill on
April 22nd, 1992, have you formed an opinion
regardi ng the characteristics of the waste sanpl ed
fromthose druns?

A Based on our sanple results, this is a

characteristic -- some of the drunms contained

characteristic Hazardous Waste D018 and DO035.

Q Did you utilize any of the docunents in
front of you in making -- in fornulating this
opi ni on?

A Yes, Exhibit 15, or papers that were
mar ked as Exhibit 15.

Q kay. Do you have -- when you were at
the landfill on April 22nd, 1992, what was the
constituents, again, of the contents of the druns?

A Al we were able to find in the druns
were solid materials. Cenerally a paint-like,
slightly elastic material, frequently in small --
very small chunks. It was sonewhat simlar to
rubber, sone of it.

Q Was there any liquid in the druns?
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A Not that we were able to recover any
appr eci abl e anmounts of, no.

Q Did you review the Agency file regarding
the landfill before going out there on April 22nd,
1992?

A | reviewed parts of the file,
particularly pertaining to where they had been
operating just prior to the tine that our informant
was al |l egi ng sonme druns of what he thought were
hazar dous waste had been di sposed of there. Plus,
I reviewed the special waste pernmits that they had
to accept nonhazardous special waste.

Q VWhen you reviewed that file, did you find
any pernmts for hazardous waste disposal ?

A No, | did not. | also reviewed the

printout fromthe U S. EPA pertaining to permtted

hazardous waste facilities, and this landfill did
not have a hazardous waste landfill permt.
Q Based on that information, do you have an

opi nion as to whether or not the drums were
properly disposed of at the landfill?

A Based on ny review of the file, the
permtting information there, and the results of

t he anal yses, this was not a material that was
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| egal |y disposed of in that landfill.

Q Do you know i f when you excavated those
drunms if you got all of the druns?

A Qur informant had specified there were 80
drunms, and we only got 53 drunms. So based on that
i nformation alone, it appears we did not get all of

t he drunms, no.

Q Is it possible that some of those druns
are still in the landfill?

A Since we did not renove them | have not
heard from anybody el se. | would assunme that they
are still there.

Q Based on the information that you have,

is it possible that sone of those drunms may contain

waste simlar to the waste that was tested by -- or
the waste that was tested by the Illinois EPA
| abs?

MR, VAN NESS: Objection. It calls for
specul ati on.
MR, TAYLOR: | would object. It calls
for specul ati on.
HEARI NG OFFI CER WALLACE:  Sust ai ned.
Q (By Ms. Menotti) Are there any speci al

requirenents in the regul ations, and generally | am
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referring to 35 Illinois Administrative Code, that
governs hazar dous waste?

A Yes, there are. 35 Illinois
Admi ni strative Code, 503 -- anyway, they are
required to get a pernmit and a -- in this case
because they did not notify prior to Novenber 19th,
1980 as an active hazardous waste landfill, they
woul d have needed a permt to accept this material
so they woul d have been subject to the requirenents
of 35 Illinois Adm nistrative Code, 724, which
woul d be the standards for permtted hazardous
waste facilities.

Q Based on the information available to
you, was the landfill in conmpliance with those
regul ati ons on April 22nd, 19927

A Because they did not have a hazardous
waste permt, they were not in conpliance with
t hose regul ati ons, no.

Q Did you forman opinion as to who the
transporter of the drummed waste was?

A I nasmuch as it appeared these drunms were
the -- the drunms in question were the druns from
Bell Sports, after review of the records, the

mani fest indicates that Waste Hauling, Inc. was the
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transporter.

Q Are there any regul ati ons whi ch address
the transport of hazardous waste that the hauling
conpany woul d have been subject to on the date of
transportation?

A The haul i ng conpany woul d have been
required to have notified -- sent in a notification
formto the U S. EPA indicating that they were
going to transport hazardous waste, which this
conpany had done. Before accepting any hazardous
wast e, they would have to get a manifest fromthe
facility that indicated what pernmitted facility the
waste was going to be hauled to, and then deliver
it to apermtted facility. O if they couldn't do
that, then return it to the generator

Q In your opinion, were these requirenents
met ?

A They were not net because the facility
i ndi cated on the mani fest for the shipnment, Decatur
Waste Hauling, is not a permtted hazardous waste
facility. So there was no designated permtted
hazardous waste facility.

Q Coul d the disposal of the drunms in

guestion, based on your experience and know edge of
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landfills, have any kind of inmpact on the
envi ronnent ?

A Wl |, the sanples we collected that the
anal ysis indicated were hazardous were from druns
that had been crushed. The crushing process tore
them open. There was generally very little
material left in any of the druns, less than a
quarter of what an intact drum would have hel d,
which, in ny opinion, indicates that the majority
of the waste in those druns at |east |eaked out
into the landfill.

Q Does anybody have the responsibility for
determining if the landfill is inpacting the
envi ronnent in any way?

A Wl l, there are several ways that the
landfill is required to make those determ nations,
such as groundwater nonitoring and other such ways,
other such nmonitoring. |In addition, if there is an
i ndication then they are required to -- an
i ndi cation of contam nation, they are required to
take steps to renedy the contam nation

Q Let me nove back to the manifest for just
one second. Is there any indication on that

mani fest that the waste shipped was hazardous?
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A No, there is not. There is a space on
the manifest for the -- what is referred to here as
t he EPA hazardous waste nunber, and that area is
[ eft Dbl ank.

MS. MENOTTI: | have nothing further at
this tine.
The Peopl e woul d nove to adnmit docunents
t hat have been marked People's Exhibit 16 and 17
i nto evidence.
MR, VAN NESS: No objection
MR, TAYLOR: No objection.
HEARI NG OFFI CER WALLACE: People's
Exhi bit Nunmbers 16 and 17 are adnmitted into
evi dence.
(Wher eupon sai d docunents were
admtted into evidence as
Peopl e's Exhibits 16 and 17 as
of this date.)
HEARI NG OFFI CER WALLACE: M. Van Ness?
MR, VAN NESS: Yes. Thank you, M.
Hearing Oficer.
CROSS EXAM NATI ON
BY MR VAN NESS:

Q I would like to go back through your

55

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

testinmony in a couple of places, M. Zerath, and
just clarify what you stated.

First of all, | didn't hear the precise
standard for benzene nmentioned in mlligranms per
liter.

A It is 0.5.

Q Ckay. 0.5. You exam ned seven barrels,
did you not?

A W col l ected sanples from seven barrels.

Q Right. And four of those, according to
your testinony, essentially were shown to be or
represented to be hazardous?

A That's correct.

Q That suggests to ne that the other three
were not ?

A They did not show any characteristics of
hazardous waste. There are other hazardous wastes

t hat depended on how they were generated, so

can't -- the analysis won't tell you how it was
gener at ed.

Q Is that a yes or a no, then?

A Vel |, our analyses didn't show they were
hazar dous.

Q Thank you. As | understand it, the
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nmet hodol ogy for selecting the barrels in the first
pl ace was to use what is sonetines referred to as a
PI D nmeter or a photoionization detector and
selected, if you will, the hot barrels; is that a
fair statenent?

A Yes.

Q kay. So this was not, per se, a
representative sanpl e?

A It was not representative of what we
could get to, no.

HEARI NG OFFI CER WALLACE: | amsorry. O
what ?

THE WTNESS: O what we could actually
get access to.

Q (By M. Van Ness) Well, of the 53 barrels
that you had access to, | take it that these seven
barrel s gave off the highest readings on the PID
neter; is that a fair statenent?

A We took PID readings on those druns that
we coul d access the waste in. There were a nunber
of drums that were crushed to the point where we
had no access to the waste, and we were not goi ng
to open themup any further to --

Q Did sone of those druns that were
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crushed, that you had no neans of access, did sone
of those druns, in effect, give off a higher PID
r eadi ng?

A We couldn't get anything off of --
You couldn't get any PID reading, right?
Ri ght .

So you don't know what was in those?

> O » O

That's correct.

Q Ckay. Thank you. Now, you indicat ed,
bel i eve your testinobny was, was that your
confidential informant snelled MEK or nethyl ethyl
ketone. WAs that your testinony; is that correct?

A That's correct.

Q Did he say, in fact, that | snelled
met hyl et hyl ketone?

A In ny presence he indicated that he had
wor ked at a conpany in Decatur nanmed Rigol et
(spel I ed phonetically), and that he had worked wi th
met hyl et hyl ketone, so he knew that conpound and
he knew what it snelled Iike, and that's what he
snel | ed.

Q Ckay. Now, | amgoing to ask you to
refer very briefly again to People's Exhibit 17,

which is the Uniform Waste Manifest Form Do you
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have that in front of you?

A Yes, | do.

Q Now, | see that there are a nunber of
boxes on it. Do you see the box nunbered 16, about
two-thirds of the way down the page?

A Yes, | do.

Q And for the record could you just state
what that is?

A Wuld you like me to read it?

Q Vll, | think maybe it would be

sufficient if you maybe just read the first

par agr aph
A Ckay. It says generator's
certification. | hereby declare that the contents

of this consignnent are fully and accurately
descri bed above by proper shipping nane and are
cl assified, packed, nmarked, |abeled, and are in al
respects in proper condition for transport by
hi ghway according to applicable international and
nati onal governnent regul ations.

Q And on the sane form in | guess it would
be box 11A, do you see a description of the waste
material ?

A Yes, | do.

59

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q Do you have any idea who m ght have
entered that description?

A I mean, | amnot a handwiting expert, so
| can't -- it appears to be the sane handwiting as
the printed nane below. It would have been
sonmebody at Bell Sports that would have witten
t hat .

Q Ckay. There it says what? How does it
descri be the waste?

A It says waste, paint sludge, nonhazardous
mat eri al

Q So it expressly says nonhazardous
material; isn't that correct?

A Yes.

Q So we have the description on box 11A and
we have the generator certification on box 16. Do
you see any corresponding certification paragraph
on that formfor the waste haul er?

A No, there is none.

Q Do you see corresponding certification on
that formfor the recipient of the waste, in this
case the landfill?

A No.

Q Do you have any information, whatsoever,
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sir, that either Waste Hauling, Inc. or Waste
Haul i ng Landfill, Inc. had any idea that that waste
was, in fact, hazardous?

A | don't have anything in witing, no.

Q VWhat do you have that is not in witing,
sir?

A VWl l, we have the statenents by a
confidential informant that indicated that he
recogni zed the fact that as they were crushing the
drunms this material was potentially hazardous.

Q In other words, after the druns were
crushed he could snell what he took to be nethyl
et hyl ket one?

A That's correct.

Q By that tine the damage was al ready done,
wasn't it?

A The drums were at the landfill, yes.

Q You indicated that while you were out
there at the landfill some of the crushed druns had
what appeared to be paint splashed on the exterior
isn't that correct?

A | believe ny testinony was that on sone
of the drums the paint had been -- they no | onger

had paint. They were shiny, so it |ooked |like the
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pai nt had been renoved either by scraping or
potentially by the action of the solvents on the
pai nt that had caused it to slough off.

Q Ch, | amsorry. | msunderstood your
testinmony. You indicated that it was your opinion
that the contents of the drunms had been | guess you
woul d say squi shed out or crushed out of the
barrels into the landfill; is that correct?

A The drums contai ned generally less than a
quarter, sonmetinmes quite a bit less than if they
had been full or intact and not crushed.

Q Do you know for a fact whether or not
they were full?

A No, | do not.

Q Now, you stated earlier that -- | think
you described earlier the Hazardous Waste
Regul ati ons, and | am going to ask you whet her you
are also famliar with the Solid Waste Regul ati ons
of 35 Illinois Adm nistrative Code, Part 807?

A Yes, | am

Q Coul d you characterize those very
briefly?

A Those are -- | guess they would be

characterized as the old Solid Waste Landfil
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Regul ati ons. They are bei ng superceded by
subsequent regulations at this point, depending on
when a landfill closed and what they do.

Q Do those regul ations apply at all to
hazardous waste landfills?

A They would if a hazardous waste | andfil
al so had a portion that took solid waste.

Q Are you also famliar with the
regul ati ons governing the transportati on of special
wast e under Part 8097

A Yes, | am

Q And, again, the regulations relating to
t he di sposal of nunicipal solid waste of Parts 811
t hrough 8147

A Yes.

Q And, finally, the disposal of hazardous
waste, | think you already testified to those,

relating to Part 7247

A Yes.
Q Do you have any information that for al
you know about the landfill and everything you have

testified here to today that the Waste Haul i ng
Landfill held itself out to the public or to any

third party as to anything other than a Part 807
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[andfill?

A I have no know edge.
Q Do you have any information to the effect
that the Waste Hauling Landfill ever solicited or

know ngly accepted hazardous waste for disposal?

A I have no know edge.

Q Are you aware of any provisions of 35
[I'linois Admi nistrative Code, Part 807, that
requires a sanitary landfill operator to inspect,
chemi cally sanple, or otherw se independently
confirmthat an incom ng special waste | oad
conports with the informati on on the manifest?

A No.

How about docunent facility inspections?
No.

Submit hazardous waste reports?

No.

Mai nt ai n hazar dous waste records?

> O » O » O

No.
Q Are you famliar with the solid waste
di sposal permit? | believe you stated you were

famliar with the solid waste di sposal permt

i ssued to Waste Hauling Landfill; is that correct?
A Not in entirety, no. | didn't reviewthe
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entire permt file on that, no.

Q Did you not have an opportunity to read
that before you went out to the site?

A | reviewed only the parts of the permt
that pertained to the possibility that they were
permtted to accept hazardous waste, and al so
reviewed the permt applications and subsequent
permts that were issued for special waste.

Q Did you see anything in those parts of
the permit then that you had an opportunity to
review that requires Waste Hauling Landfill, Inc.
to inspect, chemcally sanple, or otherw se
i ndependently confirmthat an incom ng speci al
wast e | oad conports with the information on the
mani f est ?

A No.

Q | believe you stated that you | ooked at
t he suppl enmental waste streampermts issued by the
Agency; is that correct?

A That's correct.

Q Are you aware of any provision or
condition of those permts that required the
landfill operator to inspect, chemcally sanple, or

ot herwi se i ndependently confirmthe contents of the
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waste received?

A No.

Q Now, you indicated that the barrels had
been crushed. Had the barrels' contents conported
with the mani fest, would the crushing of the
barrels, per se, have been a violation of any
regul ation that you are aware of ?

A Wll, to the extent that it causes
di sposal of hazardous waste, it woul d.

Q But if it were not hazardous waste, would
the act of crushing itself have been a violation of
t he applicabl e suppl emrental waste streampermt?

A No.

Q Are you aware of any attribute of the
exterior of these drunms, such as a |label or a tag
or a warning of any kind, in which the Bell Sports
waste was allegedly transported to the |andfil
that woul d have tipped off a reasonably diligent
haul er or landfill operator that the waste didn't
conport with the nanifest?

A No.

Q Are you aware of any provision of the
Speci al Waste Hauling Regulations of 35 Illinois

Admi ni strative Code, Part 809, that required either

66

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

the hauler or a sanitary landfill operator to
physically inspect, chem cally sanple, or otherw se
i ndependently confirmthe characteristics of the

| oad of special waste prior to accepting it?

A No.

Q Do you have any information, sir, that
ei ther Waste Hauling, Inc. or Waste Hauling
Landfill, Inc. accepted any special waste from Bel
Sports during the tinme period of 1991 through 1992
wi t hout a signed and conpl eted nanifest?

A No.

Q Do | gather it correctly that the
hazardous waste violations that you stated to M.
Menotti's questioning basically are attributable
then to these two conpanies sinply by virtue of
their having received the hazardous waste from Bel
Sports?

A Yes.

MR, VAN NESS: No further questions.
HEARI NG OFFI CER WALLACE: M. Tayl or?
MR TAYLOR M. Nahnod will be
addr essi ng the questi ons.
HEARI NG OFFI CER WALLACE: All right. M.

Nahnod?
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CROSS EXAM NATI ON
BY MR NAHMOD:

Q M. Zierath, did anybody enpl oyed by
Waste Hauling identify the drunms at the [ andfil
that you excavated as belonging to or originating
fromBell Sports?

A Not in ny presence.

Q Are you aware that outside your presence
that any enpl oyee or representative of Waste
Haul i ng indi cated that the drunms had bel onged to or
originated fromBell?

A Not that | am aware of.

Q Did Dustin Burger ever indicate that the
drunms -- ever indicate to you that the druns
originated fromBell?

A Not that | recall.

Q M. Townsend had provided you with a plan
sheet of the landfill; is that right?

A That's correct.

Q Did that plan sheet indicate to you that
the drums that you excavated that day origi nated
fromBell Sports?

A No.

Q Were there any labels on the druns that
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i ndicated that they originated fromBell Sports?

A The only | abel | saw on any of the druns
was a green |label, with the words hazardous waste
witten diagonally across them Excuse ne.
Nonhazardous waste. | recognized this as being the
same type of label that I had seen several years
before at the Bell facility when I had done an
i nspection there. But there was no -- other than
that, there is no ties.

Q VWhat was the date of your inspection of
the Bell facility?

A | don't recall. | had been there -- |
had been to that facility when it was still Vetter
Products and then just after Bell for that
facility.

Q VWhat was the nane of the facility at that
time?

A It was Vetter Products prior to Bel
taking over that facility. V-E-T-T-E-R

Q Do you know whet her Bell Sports continued
to use the identical |abels?

A VWhen we did an inspection there in
January of 1993, they had that type of |abel on

druns at that tine.
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Q kay. Returning to the date of your
i nspection, did the drum-- did you sanple the drum
that had a label on it indicating that its contents
were not hazardous?

A | would have to review ny records to
determ ne that. (The witness reviewed records.)

Q It might help if you checked a nmeno that

you wote on April 22nd, 1992, attachnent one.

A Ri ght .

Q kay.

A Correct.

Q Ckay. Now, how many druns total are

there that are listed on these two pages?

A 53.

Q Those are the drunms that you found that
day that you excavated?

A Yes.

HEARI NG OFFI CER WALLACE: Just for the
record, you are | ooking at Exhibit 14, are you
not ?

THE WTNESS: That is correct.

Q (By M. Nahnod) And | ooking at the drum
that is nunbered as 33, is that the one you were

referring to that had a nonhazardous waste sticker?
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A Yes.

Q And that was the only one of all those
druns?

A That's the only drum|l saw any | abels on,
yes.

Q Turning to attachnment two, which is the
very | ast page, | believe, of the exhibit, a

description of the sanples. Do you see that page?

A Yes.

Q Do you see that drum nunber 33 was not
sanpl ed?

A That is correct.

Q So the drumwith the sticker on it was
not sanpl ed?

A That's correct.

Q Was there any conpany inscription on the
drunms that you excavated that day?

A Not that | saw

Q Was an enpl oyee of Waste Hauling by the
nane of Bradl ey Brown ever in your presence on the
day you excavated the druns?

A Yes, occasionally.

Q Did he ever indicate to you that day or

any day that the drunms had origi nated from Bel
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Sports?

A Not that | recall.

Q Do you know M. Jerry Canfiel d?
A Yes, | do.

Q Do you know who he is?

A Yes.

Q Who is he?

A He is the ower of the landfill, |

bel i eve the president of the conpany, but | am not

positive of that.
Q kay. Did he ever indicate to you t

the waste had originated fromBell Sports?

hat

A Not directly, no, | don't recall that.

Q Did he ever indicate to you that he saw

any | abels on the druns as they were being
excavated or after they were excavated?

A He did not, no.

Q To your know edge, is there any reas
that an 80 drum shi prent woul d be typical ?

A As | stated before, that's what fits

sem -trailer as a single layer of druns.

on

in a

Q Referring to what has been | abel ed as

Peopl e' s Exhi bit Nunber 14, on the third page,

the conplaint details it says there that Waste
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Haul i ng had received 80 druns; is that right?

A That's correct.

Q So as far as the infornmant was concer ned,
then, the search was for -- the druns that had been
received total ed 807?

A That's correct.

Q O the 53 drunms that were excavated,
seven sanples were taken, four of which appeared to
be hazardous fromtest results; is that right?

A That's correct.

Q So as far as you know, that's the sum
total of hazardous waste that was found in the
landfill?

A As far as | know fromthe docunentation
yes.

Q Wll, in turning to that docunentation
you were asked some questions by Ms. Menotti about
lab results; is that right? | think it is marked
as Exhi bit 15.

A Correct.

Q | want to draw your attention to the top
of that docunent, the upper right-hand corner
There is a place there for the seal nunber, where

that is filled in. Do you see that?
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A Yes.

Q Then right below that there is a date
seal ed |ine?

A Yes.

Q What does that date seal ed indicate?
VWhat is it neant for generally?

A It is supposed to be the day that the
sealer -- oh, | amsorry. | am-- we don't use
these all too often in our office. That actually
is when the coolers that contained the enpty
bottl es were seal ed by our bottle shop, so these
were picked up on the 20th, and that's whose
initials also -- this is not the sanple seal ed
date, but the bottle sealed date. W naintain a
chain of custody on enpty bottles, also.

Q Whose initials are those?

A | don't recall the gentleman's nanme. He
doesn't even work for the Agency anynore. But it
woul d have been the person who was in charge of the
bottl e shop.

Q Do you know where those bottles were
between the tinme they were sealed and the tine they
were brought to the landfill for sanples?

A They were in our storeroom at our
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of fice.

Q Do you personally supervise that office?

A I am not the supervisor of the office,
but the roomis | ocked. The people who work in ny
bureau have keys that will get into that
st or er oom

Q Do you know whet her anybody had entered
that storeroom between the 20th and the 22nd?

A Wl |, since we al so use that storeroom
for supplies for our sanpling trips, yes, | know
that people did go in there.

Q Do you know how many?

A | don't know.

Q You nmentioned just now a chain of
custody, but I amnot sure | see where the chain of
custody is in People's Exhibit Nunmber 15. Wuld
you be able to point that out to ne?

A Vll, it was -- the procedure for these
bottles is to -- well, they are picked up with a
pl astic seal on them the seal nunber shown. At
the landfill, then, when the person opens them and
inthis case it was Any Brown, she signs them and
i ndi cates when she -- that she opened them

Then she al so i ndi cates when she seal ed
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t he cool er, which contai ned the paperwork invol ved,
and so she signed the certification that these
sanpl es have been coll ected and placed in bottles
in her presence, and that she had sealed it and
then it is signed by the person who breaks the sea
at the laboratory. So there is no internediate

si gnat ure.

Q But she didn't hand themto the person
who opens themat the | aboratory; is that right?

A No, she sealed the container with the
nunbered seal, and in this case it was Charles King
who transported them according to the information

Q Does Charles King hand themto the person
who opens themup at the |aboratory?

A Yes, | am sure.

Q VWho handles it at the |aboratory?

A Al 1 can tell you about this sanple is
t he nane of the person who was the one who broke
the seal on the cooler. | really can't even tel
you whether this person is male or female or not.
| amnot fanmliar with them Anju Patel

Q Do you know whether this was the only
person that handl ed the sanples at the | aboratory?

A | do not know who handl ed t hem
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Q

Wbul d your responses be the same for al

of the sanples represented in this exhibit?

A

same, yes

> O » O

Q

quality or whet her

The chain of custody procedure was the

It would be the sane.

Did you do any of the testing yourself?

No.

Did you see any of the testing done?

No.

Did you review the testing for its

pr ocedur es?

A

Q

were records kept

busi ness,

formusual ly used by the Agency;

A

frequently.

| did not, no.

it was done pursuant to

Ms. Menotti was aski ng you whet her these

in the ordinary course of

I think. But you just said this is not a

is that right?

This is not one used by our office

Thi s was devel oped by our so-called

Superfund Unit for collection of sanples. W have

a different formthat we normally use,

and we use

this one because we al so sent sanples to a private

| ab and that was devel oped as part of the private

| ab program

Q

So that formwas not
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t hese sanples were subnitted to an Agency
| abor at ory?

A This is the form-- when we send sanpl es
to a private lab we use this form because we didn't
want to use two different types of fornms in this
i nvestigation. W use this for sending to our |ab
al so.

Q M. Zierath, when you were talking about
the information that allegedly was received from an
i nformant, you nentioned that you used that
information to choose the |ocation of the
excavation; is that right?

A That is correct.

Q Now, when did the informant allegedly say
that these druns were delivered and crushed at the
landfill? By that | nmean the date, if you know?

A I don't recall his having said in ny
pr esence.

Q Do you recall being told what day or date
he had said the druns were delivered?

A | recall having been told -- ny
recollection is it was -- he said it was right
before his enpl oynment date was tern nated by

what ever means and that that woul d have been
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sonmewhere around the 7th to 9th. But, as | said,
he didn't tell ne directly, so | don't recal
specifically.

Q Who did he tell?

A He tal ked to Jack Johnson fromthe State
Police, and | believe Al en Chancil haskins (spelled
phonetically) fromthe Attorney General's office,
al so.

Q Then you woul d have received the
information fromeither one of those individuals?

A It woul d have been from Jack Johnson

Q I want to show you a copy of the Illinois
State Police Investigative Summary, which appears
to be based on the investigation done and the
excavation that day.

Do you see there where it indicates a
date that the informant said the materials had been
del i vered?

A Yes, | do.

Q What are the dates there?

A It says here on the -- on April 7th, 1992
or April 8, 1992.

MR, LATSHAW | think I will object.

Hear say.
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MR VAN NESS: Are we going to put this
into evidence or are you using it to refresh the
Wi tness' menory or what ?

MR NAHMOD: Yes. | amnot using this as
evi dence of the actual dates that the materials
were delivered. | amusing it to show what M.
Zierath was told as to the dates that the materials
wer e delivered.

MR, VAN NESS: W& will be watching that
very cl osely.

Q (By M. Nahnod) M. Zierath, I wuld --

HEARI NG OFFI CER WALLACE: Wait just a
second.

MR NAHMOD:  Ckay.

HEARI NG OFFI CER WALLACE: Are you
wi t hdrawi ng your objection?

MR, LATSHAW \Well, vyes.

MR VAN NESS: No. | think we are not
withdrawing it, but I think we are willing to --

MR, LATSHAW | made a hearsay objection.

HEARI NG OFFI CER WALLACE: Yes, you did.

I amasking if that is being w thdrawn.

MR LATSHAW Well, | think it is being
offered for the truth of the assertion. | guess in
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further -- that one, yes. But | amasserting al so
that | think the witness indicated that he

didn't -- | don't think the witness stated that he
was ever told what the date was, so | amnot sure
that that is clear on the record. |If he is saying
that | was told but | can't recall, then that's
anot her story. But | don't think he said that I
was ever told and | can't renenber.

MR. VAN NESS: M only point, M. Hearing
Oficer, and | don't nmean to step on co-counse
here, but ny point was that if this is being used
to refresh this witness' menory, then there is a
way of doing that and we expect it to be used for
t hat purpose and that purpose only and not as
direct testinony inits own right. So wth that
reservation.

MR NAHMOD: It is not being offered as
evidence. It is being offered to refresh M.
Zierath's recollection.

HEARI NG OFFI CER WALLACE: All right. |
am goi ng to sustain the objection, because |I don't
recall that M. Zierath had a probl emrenenbering
whet her he had been told or not. | think his

testinmony was that he had not been told.
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Q (By M. Nahnod) M. Zierath, I would like
to turn your attention to People's Exhibit 14.
Included in that exhibit is a nmenorandum dated
April 22nd, 1992. | have already referred to it in
guesti oni ng you.

A kay.

Q At the bottomof the first page there is
a paragraph there that begins, group one, colon
Do you see that?

A Yes.

Q Readi ng the first sentence, do you see
the end of that sentence?

A Yes.

Q What does that sentence indicate?

A It indicates that we are |ooking for 80
to 100 druns, 55 gallon druns reportedly disposed
of inthe tine period of April 7th to 9th, 1992.

Q And do you renenber what the source for

that informati on was?

A That woul d have been what | got from Jack
Johnson.
Q Wul d that have been the Illinois State

Police Investigative Sunmary?

A Ri ght, special Agent Johnson fromthe
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State Police.

Q So you were told what dates the druns
were delivered then; is that right?

A Apparently, yes.

Q VWhen you began your excavation at the
landfill on April 22nd, did you begin exactly where
the informant had indicated that operations had
t aken pl ace?

A W& began where he indicated they had
t aken pl ace, yes.

Q Do you recall whether M. Burger inforned
you to dig in a slightly different place?

A Yes, he did.

Q VWere was that place in relation to where
the informant had said the materials were di sposed?

A | recall that M. Burger said that based
on his recollection at the time in question it
woul d have been slightly west of the I ocation
i ndi cated by the informant.

Q So did you begi n excavating where the
informant indicated that the druns had been
di sposed of or where M. Burger indicated you
shoul d excavate?

A My recollection is that we began where
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the informant said and then noved towards the area
where M. Burger said.

Q Was M. Burger present at the landfill,
if you know, on the 9th of April, when the druns
were all egedly disposed of ?

A Not that | know of.

Q Were you told the basis of his opinion
that you should excavate in a location different
t han where the informant had said?

A He had been there -- | don't recall the
date, but it would be in ny report -- but a very
short period of time, several days before the tine
when the drunms woul d have been di sposed of, and
knew how much they had filled after that, and so
was able to remenber where they -- based on his
recol | ecti on where they had been, where they woul d
have been working then at that tine.

Q Did he informyou of the basis for his
know edge as to the landfill's operations and what
they had filled and when?

A My recollection is it was based on where
t hey had been operating, the direction they had
been filling in, and what had been filled

subsequent to his inspection
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Q

Did he tell you how he knew t hat

i nf ormati on?

A

an inspection just

Wl |, he had been to the landfill doing

reported disposal

Q

But then you al so indicated that

prior to the tine of the

he nmade

statenents regardi ng operations subsequent to the

time of hi
peri od of
what the |

A

s visit. So |

am aski ng about t hat

time, if he indicated to you how he knew

andfill had done subsequent to his visit?

My recollection is he advised us as to

where to dig based on where he recalled they had

been operati ng when he had been there,
extrapol ated it

filling and how nuch they had fill ed.

Q

where you excavated first,

and

based on the direction they were

How much of the area known as area one,

you excavat ed?

A
my report,
Q

| don't recall.

what was the area that

| may have witten it

but I would have to refresh ny nenory.

Wul d an area of 25 by 40 feet,

t hat sound about right?

A

Q

That may be, yes.

woul d

Do you recall how nuch refuse was
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excavat ed before you found the crushed druns?

A

| don't recall,

no. It

may be in ny

report, but I would have to refresh ny nenory.

Q
[andfill;

A
Q
area?

A

You al so excavated a second area at the

is that right?

Yes.

How many holes did you dig at the second

I would have to refresh ny nenory. W

dug several of them

Q
A

my menory,
Q

hel pf ul .
A

You searched an area about 50 feet |ong?

That coul d have been,

if you wi sh.

Yes, if you could do that,

yes.

I can refresh

t hat woul d be

(The wi tness reviewed a docunent.)

MR LATSHAW |

wonder if the record

could reflect what the witness is using to refresh

his recol

i ndi cat ed

Q

ecti on.

THE WTNESS: |

am | ooki ng at

MR LATSHAW Ckay.

THE WTNESS: |

Exhi bit 14

don't find in here that

that in this report, so

(By M. Nahnod) But
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you did not find any of the materials that the
i nformant indicated m ght be | ocated there?

A That is correct.

Q When the | ast crushed drum was renoved
fromthe first area in which you searched, you did
not detect any solvent odor; is that right,
originating fromthe area that had just been
excavat ed?

A That's correct.

Q You didn't observe any solvent after that

| ast crushed drum was renpved; is that correct?
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A That's correct.

Q You nmentioned a search of Waste Haul i ng
records. During that search, you revi ewed waste
mani fests; is that right?

A The person assigned to do that did,
yes --

Q kay.

A -- according to what she told ne.

Q You expressed an opinion as to the
origins of the waste that was excavated that day;
is that right?

A Yes.

Q That opi ni on was not based on your own
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personal review of the nanifest?

A | did not review the mani fest at the
landfill or at the office but | did reviewthe
mani fest that -- the copies of the manifests that

were provided to mne.

Q Did that include all manifests for Apri
9t h, 19927

A It included all manifests fromthat week.

Q Ckay. |If waste had been di sposed of at
the landfill and no manifests were conpleted by the
landfill or kept on file by the landfill, would you
have revi ewed any records at all concerning that
wast e?

A They were keeping a | og of waste that
they had received, so there was a potential there
woul d have been other records if not manifests.

Q Did you review the | ogs?

A Yes. Well, | did not. A person under ny
direction did, yes.

Q Were you provided copies of the I ogs
subsequent to that person's review of thenf?

A Yes.

Q Al of the logs?

A For that week.
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Q For that week. Do those |ogs indicate

the nature of the waste?

A In some cases, yes.
Q We have | ooked at a manifest from-- | am
sorry -- a list of waste received on April the 9th,

and | believe it is marked as People's Exhibit 16.
| wanted to ask you a few questions about that.

Coul d you describe any of the waste that
is listed here on this daily solid waste record
besi des the Bell Sports' waste?

A Based only on this, no, | cannot.

Q VWhat el se woul d you need?

A In sone cases, there were -- or at |east
in one case a Special Waste Pernmit for what is
listed as Stal eys 29, that waste woul d be descri bed
in the permt application

Q O her than what appears to be an
i ndication that a Special Waste Pernmit was issued
in connection with Staleys 29, would there be any
other records for this waste that you coul d | ook at
to determ ne the nature of the waste?

A No.

Q So you do not know -- you could not know,

other than that waste and Bell's waste what the
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nature of the waste was?

A

Q

Not from records

| have access to.

Do you know whet her any of this waste

| i sted here contai ned MEK or benzene?

A

Q

| have no way of

know ng.

Do you know where at the landfill th

wast e was di sposed of ?

A

Based on the date, it was in the are

t hey were di sposing waste on on April 9th. W

able to determ ne roughly where that was.

Q

VWho i nformed you

that the waste was

di sposed of at the landfill on April 9th, that

wast e was di sposed of on April 9th?

A

the landfill

is

a

wer e

this

This is a daily solid waste record that

was required to keep, and this is

wast e received on the 9th of April.

Q

Has anyone i nfor

|location at the landfill t

di sposed of ?

A

Q

Not me, no.

med you as to the

hat this waste was

To your know edge, has anyone at the

for

Agency been informed as to where the waste listed

here was di sposed of at the landfill?

A

Specifically, no.
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Q So then when you said that the -- that
you are assuming that the waste here was di sposed
of in a certain place that you were directed
towards, what was the basis for that?

A These are shipnents of waste that they
had received on the 9th of April in 1992, and that
was where the active area of the landfill was at at
that tine.

Q Ckay. But you were not told that this
wast e was di sposed of at that active area on Apri
9t h?

A No, nobody told ne.

Q kay. Do you know whet her any of the
waste on this list was disposed of in druns?

A | do not know.

(Ms. Menotti left the hearing
roomy)

Q (By M. Nahnod) | want to show you what
appears to be Uniform Waste Manifests, after | show
themto Counsel for Waste Hauling and the State

A kay.

MR NAHMOD: | am not going to have these
entered into evidence at this tinme. The dates are

i ndi cated here as April 7.
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(Ms. Menotti entered the
heari ng room)

MR TAYLOR: W will represent that these
were all manifests that were received in discovery
fromWaste Hauling and also fromthe State.

HEARI NG OFFI CER WALLACE: Let's go off
the record.

(Di scussion off the record.)

HEARI NG OFFI CER WALLACE: Back on the
record.

Q (By M. Nahnod) | apol ogi ze for standing
next to you while you look at these. There are
three Uni form Waste Manifests that | am showi ng you
that all of Counsel has seen. One is dated April
7, 1992, which is the one all the way to your
right. This one is dated April 13, 1992, and then
this one is dated April 21, 1992.

A kay.

Q Can you pl ease read the description of
the waste for the April 7th manifest?

A It says --

MR. VAN NESS: Are we -- what are we
doing here? | think I will have to object. | am

not sure that this witness is conpetent to give
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testinmony regarding this docunent when he hasn't
even indicated that he has ever seen it before. He
certainly has not prepared it. | amnot sure what
the point is here, so | will object.

MR NAHMOD:  Well, ny response to that is
that we are not introducing this as evidence at
this point.

I would like to rem nd Counsel that he
asked a fair share of questions of M. Zierath as
to a waste nanifest that he also did not have any
personal know edge of, and the testinony was
al | oned.

MR, VAN NESS: Well, that particul ar
mani fest was entered into evidence as People's
Exhibit 17. | guess | amunaware that this w tness
has seen these docunents before or has any
know edge about them what soever.

MR DAVIS: M. Hearing Oficer, our
witness is nore than conpetent to explain what is
on a waste manifest. These were the waste
mani fests that the State presumably inspected
during its search warrant.

HEARI NG OFFI CER WALLACE: All right. The

objection is noted. Let's continue, M. Zerath.
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Q (By M. Nahnod) Can you pl ease read the
description of the waste on the April 7th manifest?
A kay. The waste description is paint
sludge and filters, nonhazardous material. And in

parenthesis it has not hazardous by DOT.

Q Do you know whet her that waste contai ned
MEK or benzene?

A There is no indication of that.

Q Do you know where at the landfill that
wast e was di sposed of ?

A Only that it -- | know approxi mately
where the active area was on that date.

Q But you do not know that that specific
wast e was di sposed of at a particular |ocation?

A No.

Q Turni ng your attention to the manifest,
who is indicated as the generator of that waste?

A In the generator's nane and mailing
address, it says Caterpillar, Incorporated, 27th &
Per shi ng Road, Decatur, Illinois, 62525.

Q Turni ng your attention to the manifest
dated April 13th, who is indicated as the generator
on that manifest?

A Cimate Control, Incorporated, 2120 North
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22nd Street, Decatur, Illinois, 6252 -- | think
that is 6.

Q Have you -- do you know whet her t hat
wast e contai ns any MEK or benzene?

A No, | do not.

Q Do you know where at the landfill that
wast e was di sposed of ?

A No.

Q Now, turning your attention to the third
of the three manifests, dated April 21st, who was
t he generator indicated on that nanifest?

A It is Cimate Control, Incorporated
agai n.

Q VWhat is the description of the waste on
that nanifest?

A There are two different descriptions.
The first one is paint and grinding sludge, and in
parenthesis it has not hazardous by DOI. The
second waste description is waste water
pretreatment sludge, and also in parenthesis not
hazar dous by DOT.

Q Do you know whet her that waste contai ned
MEK or benzene?

A No, | do not.
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Q Do you know where at the landfill that
wast e was di sposed of ?

A No, | do not.

Q Have you visited any of the facilities
i ndi cated on those manifests?

A No.

Q Have you sampl ed any of the wastes
originating fromthose facilities?

A No, | have not.

Q M. Zierath, you testified as to
statutory and regul atory requirenents triggered by
t he presence of hazardous waste, didn't you?

A Yes.

Q Wbul d any hazardous waste, regardl ess of
its origin, that is located at the landfill,
trigger those requirenments?

A As long as it cane froma facility that
generated over 100 kil ogranms per nonth of hazardous
wast e, yes.

Q One final question. Are you aware that
the landfill is no | onger accepting waste?

A I have seen that on the television and
read it in the newspaper.

Q To your knowl edge, was closure of the
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[andfill
[andfill

A

related to the waste di scovered at the

on April 22nd, 19927

From ny know edge gai ned from both nedi a

it was closed by court order froma hearing that

occurred before our

Q

i nspecti on.

You nentioned that 53 druns of the 80

that you were | ooking for were uncovered during

excavation; is that right?

A

Q

for were not found and have not

A

Correct.

And the 27 drums that you were | ooking

been found?

We did not find themon the date of ny

i nspection, and | have not

been found since.

Q

heard that they have

And you did nmake an effort to find the

remai ni ng druns that were all egedly exposed that

day?
A

Q

Yes.

You nentioned that you had to dig through

refuse to reach the crushed druns;

A

Q

Correct.

is that

right?

Was any sanpl e taken of the refuse

renoved that you had to dig through to get to the

druns?

KEEFE REPORTI NG COVPANY

Bel | evil | e,

Illinois

97



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A No.

Q Was any sanpling done of the waste
di sposed of on the sides of -- on any side of the
wast e that was excavated? | amgoing to rephrase
t hat questi on.

Was any sanpling done of the waste found

on the sides of the druns that were excavated?
A No.
Q Was any sanpling done of the waste that
was beneath the druns that were excavated that day?
A No.

MR, NAHMOD: | have no further questions
at this tine.

HEARI NG OFFI CER WALLACE: All right. Wy
don't we break for lunch. | have 12:30. Let's be
back at 1:35.

(Whereupon a lunch recess was

taken from12:30 p.m to 1:35

p.m)
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AFTERNOON SESSI ON
(April 15, 1997; 1:35 p.m)

HEARI NG OFFI CER WALLACE: Back on the

record.

Let's resune for the afternoon. M.
Zierath is still on the stand. You are still under
oath, sir.

You may begin redirect.

MS. MENOTTI : Before | begin ny
redirect, can we have the manifest that Counsel for
Bel | asked the witness about and have them narked,
even though they are not being offered into
evi dence?

MR, VAN NESS: M. Hearing Oficer, we
wi Il renew our objection. W think that these
three mani fests are without foundation, are
irrelevant, are immterial, and sinply want the
record to show that we have serious objection

We woul d nove that it be not admitted and
t hat responses relevant thereto be struck

HEARI NG OFFI CER WALLACE: All right.

Your objection is noted and overruled at this
time.

| amsorry. You wish to --
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M5. MENOTTI: Either have them nmarked for
reference or | can refer to them by date

HEARI NG OFFI CER WALLACE: All right.

Just go ahead and refer to themby date at this
point, since the -- you are not going to offer them
into evidence?

M5. MENOTTI: No. | just wanted a chance
to followup the questions that the attorneys for
Bel | asked regardi ng these docunents.

HEARI NG OFFI CER WALLACE: All right.

REDI RECT EXAM NATI ON
BY M5. MENOTTI :
Q M. Zierath, let me direct your attention
to your inspection of April 22nd, 1992. O the 53
druns that were excavated fromthe l[andfill, how
many had contents that were accessible for
sampl i ng?
A | don't recall at this point. | don't
renenber if | even wote that down in ny report.
Q Can you give us any kind of about nunber
or an estinmation?
A My recollection is maybe half of them had
waste materials in themthat was accessible, but

that's a rough estinate.
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Q And when you chose which druns to take
sanmples from did you use the PID neter?

A Yes.

Q And what made you choose the druns that
you did for the sanples?

A W col | ected seven sanpl es and we chose
the seven that we could get waste out of that had
t he highest reading on the PID neter.

Q If you had wanted to, could you have
taken sanples fromall the druns that had materials
avai l abl e or that had naterials inside of thenf

A | don't understand.

Q Let me rephrase it. |If you had -- of al
the drunms that had materials inside themthat you
observed, could you have pulled sanples from each
of these druns?

A For those that had enough material that
could be reached we coul d have col |l ected sanpl es.
However, we had a budget, and we didn't want to
collect a sanple fromeverything we could reach

Q | amgoing to switch subjects to the
guestions that were asked regarding the bottles
that were used for sanpling. Do you renmenber M.

Nahnmod aski ng you questions about the seals and the
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bottles that were used for the sanples?

A Yes.

Q VWhen the Agency had possession of the
bottles you said that they were kept in a storage
area at the Agency?

A Actually, it was a contractor the Agency
had contracted with, and they were kept in a secure
area. They were clean bottles that were unseal ed
by him put into the coolers and then sealed in the
coolers with records kept as to, you know, what
bottles were used and in case there was a question
about whether the bottle was contamn nat ed.

Q Were these bottles kept sealed until the
date of the inspection?

A They were kept sealed -- the ones we
recei ved were packed according to the chain of
custody forminto the coolers on the 20th, and we
kept them sealed until we were ready to use the
bottl es.

Q I amgoing to hand you the three
mani fests that M. Nahnod asked you about
previously. On those manifests, is the type of

waste identified?

102

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q And on any of those manifests, is the --
under box nunber 12, is the type of container that
the waste was di sposed of in indicated on any of
t hose?

A The type of container that the waste was
transported in is indicated on all three of the
mani f est s.

Q Could you identify the first manifest to

your right in front of you. Which manifest is

t hat ?
A This is the one fromApril 7th, 1992.
Q And who is the generator on that one?
A Caterpillar, Incorporated.

Q What ki nd of containers was the waste

transported in?

A | don't recall what CM stands for, but it
is a-- what it is an abbreviation for, but it is
a-- it is what is referred to as a roll-off box, a

| arge nmetal container that is rolled on to a truck
for transportation. On this nmanifest there was one
of those containers.

Q Does it have the quantity of waste
i ndi cat ed anywhere?

A Yes, it does.
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Q Can you tell me what it is?

A In the total quantity it has eight and in
the unit colum it has two, which stands for cubic
yards.

Q Ckay. The middl e docunent, what is the
date on that docunent?

A This is a shipnent that originated on
April 13th, 1992.

Q VWho was the generator?

A Cimate Control, Incorporated.

Q Directing your attention again to box 12,
is the type of container indicated?

A Yes, it indicates that there were two
such containers like |I described previously. One
of them cont ai ned ei ght cubic yards and the ot her
one contai ned seven cubi c yards.

Q And the last manifest, what is the date
on that one?

A It is April 21st, 1992.

Q And who is the generator |listed on that
one?

A Cimate Control, Incorporated.

Q Then directing your attention back down

to boxes 12 and 13, does it say what type of

104

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

contai ner this waste was di sposed of in -- or
transported in? | amsorry.

A There were two shipnents of the same type
of containers as the previous two mani fests. One
was ei ght cubic yards and the other was seven cubic
yards.

Q Do you have any know edge, generally, as
to what color paint Caterpillar uses?

A | amfamliar with the yell ow paint that
they use on quite a bit of their equi prent that
t hey manufacture.

Q Just one nore thing. | direct you to
Peopl e' s Exhi bit Nunmber 17. Can you please tell ne
what kind of containers are listed on this
mani f est ?

A Yes. It indicates that there are 80.

And the type is DR, which neans drunms. And the
quantity of the waste was 4,400 gallons, which
woul d be the sanme as you would have in 80, 55
gal | on drunms.

M5. MENOTTI: Al right. W have nothing
further.

HEARI NG OFFI CER WALLACE: All right. M.

Van Ness?
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RECROSS EXAM NATI ON
BY MR VAN NESS:

Q M. Zierath, do you recall whether your
confidential informant acconpani ed you to the
[andfill on that date?

A At the beginning of the investigation he
di d acconpany us there, yes.

Q Did he remain around to see the barrels
bei ng renoved?

A No, he did not.

MR, VAN NESS: | guess | have not hing
nmore, M. Hearing Oficer, except to once again
renew nmy notion to exclude and to strike testinony
relating to the three Uniform Waste Manifests that
were basically read into the record without
foundati on and no showi ng of rel evance or
materiality.

So |l will renewthat so it is clear that
the entire line of testinony is objected to by us.

HEARI NG OFFI CER WALLACE: All right.
Your objection is noted and overrul ed.

M. Nahnod?

VMR NAHMOD:  We have no further

guesti ons.
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EXAM NATI ON
BY HEARI NG OFFI CER WALLACE:

Q Al right. M. Zierath, has the
confidential informant ever been identified
publicly?

A My under st andi ng was he was identified in
a newspaper report, but | didn't see that.

Q No, | meant has the Agency ever
identified hinP

A Not that | know of.

Q Ckay. Now, on your bottles you said that
you got -- | amstill unclear now. You received
the bottles sealed in a cooler that was al so
seal ed, and these coolers were put in a roomat the
Agency?

A W received them-- we have a contractor
who is contracted to provide the bottles. They are
put in a cooler that can only be opened -- you
can't open the hinges fromthe back or anything
wi t hout destroying the cooler, so that -- and there
is a--1 guess | wuld describe it as a clasp type
thing on the front, so that they can put a plastic
seal that can't be opened without destroying it on

that, so that the seal can then be -- the nunber on
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it can be recorded and, you know, verified that
that same seal was the one that was put on by the
| ast person that handled the bottles.

Q Al right. Wit just a second.

A kay.

Q Your contractor puts bottles in a cool er
and seals it, and then he does what with the
cool er?

A kay. At that point we pick the cooler
up fromhim Then in this case, because we got the
bottles -- well, it was the | ate afternoon, maybe
two days before the investigation, | went over and
pi cked the coolers up and took them back and put
themin our storeroom

Q kay. Who did you pick themup fron?

A Fromthe contractor that --

Q Who is?

A | don't recall the gentleman's nane, at
this point. | would have to have other people in

t he Agency provide that information.

Q kay. And you put themin -- you took
them back to the Agency. \Where exactly?

A W have a | ocked storeroomw thin our

office that only the people that work in ny -- in
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the Bureau of Land, the Division of Land Pol | ution
Control, have keys to.

Q What is the address of this office?

A It is 4500 South Sixth Street Road in
Springfi el d.
Q Then the coolers -- was there just one

cool er of bottles?

A There were a nunber of coolers. | don't
recall. But there were nore than two, | know

Q They remained in this | ocked roomuntil
April the 22nd?

A Right, until we | oaded the equipnment in
t he vehi cl es.

Q And then the |lab report would indicate
who opened the cool ers?

A That's correct.

Q The cool ers were | abeled, right, or
nunber ed?

A The coolers were not -- | don't think
t hey were nunbered, but the seal on each of the
cool ers was nunbered. They had sequential nunbers
on the seals.

Q Is that reflected in the |ab report?
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Q

Ckay. Now, you nentioned standards for

MEK and benzene in your testinmony. \Were are

st andar ds found?

A

In 35 Illinois Adm nistrative Code,

HEARI NG OFFI CER WALLACE: Al right.

Thank you, M. Zierath. You may step down.

W t ness.

Bur ger.

t hose

721.

(The witness left the stand.)

HEARI NG OFFI CER WALLACE: The next

M5. MENOTTI: The People call Dustin

(Wher eupon the wi tness was

sworn by the Hearing O ficer.)

DUSTI N LEE BURGER

havi ng been first duly sworn by the Hearing

Oficer,

record.

A

Q

educat i onal

A

saith as foll ows:

DI RECT EXAM NATI ON

BY MS. MENOTITI :
Coul d you pl ease state your nane for the
Dustin Lee Burger.
And could you tell us about your
background, M. Burger?
Yes. | received a Bachelor's of Science
110

KEEFE REPORTI NG COVPANY

Bel | evil | e,

Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Degree fromthe University of Illinois at
Chanpai gn- Urbana, in the teaching of life
sci ences.

Q VWho is your enployer?

A The Illinois Environmental Protection
Agency.

Q How | ong have you been enpl oyed by the
Agency?

A It will be six years on June 2nd.

Q VWhat is your current position with the
Agency?

A | am an Environnmental Protection
Specialist with the EPA's Bureau of Land, in the

Fiel d Qperations Section, in the Chanpai gn Regi ona

Ofice.
Q How | ong have you been in this position?
A The al nbst six years that | have been

wi th the Agency.

Q VWhat does this position involve?

A I ama solid waste and hazardous waste
i nspector. | inspect solid waste landfills and
open dunps and hazardous waste generators,
transporters, and disposal facilities.

Q Have you had any additional training
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beyond your Bachel or's Degree?

A Yes, | have. | have had training in how
to conduct solid waste and hazardous waste
i nspections. | have been to the Hazardous Waste
I nspectors Institute in Denver, Colorado. | have
received training fromthe United States EPA in the
construction of municipal solid waste facilities.
| have received training in geol ogy and
hydr ogeol ogy and groundwater chem stry.

Q Approxi mately how many landfills have you
i nspected or been involved with in the course of
your enploynment with the Agency?

A | believe at last count it was 14.

Q Can you general ly descri be how you
conduct an inspection of a facility?

A Hazar dous waste or solid waste or both?

Q For bot h.

A Ceneral |y when we inspect a facility we
review the facility's file, check and see -- read
the facility's permt, the past inspection reports
and any other correspondence in the file. And then
we gather our materials together and visit the site
and physically observe the physical situation at

the site and revi ew docunments and records, and
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speak with the facility personnel

Q Do you record the observations that you
make once you are on site?

A Yes, | do. | take photographs of the
physi cal conditions at the site and also take field
notes that are then later transcribed into an
i nspection report.

Q Is that your general practice when you
conduct an inspection of a facility?

A Yes, it is.

Q In the report that you nentioned that
gets generated, is it retai ned anywhere?

A Yes, a copy is retained in our Chanpaign
Regional O fice files and another copy is sent to
the Agency's division files in Springfield.

Q Are you famliar with the Waste Haul i ng

Landfill?

A Yes, | am

Q In what capacity?

A I have been the inspector assigned to the
landfill for part of -- or since 1992, in addition

to the County authorities, also.
Q Are you famliar with the Agency file

regarding the landfill?
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A Yes, | have read it.

Q Have you reviewed the file prior to
testifying today?

A Yes, | have.

Q What ki nd of docunents does the file
cont ai n?

A The file contains permt records. It
contains drawings. It contains correspondence
between the facility, its engineer, and the
Agency. It contains inspection reports, special
waste permts, groundwater nmonitoring reports, in
nost cases, and any ot her general correspondence or
other information collected fromthe landfill.

Q Does the landfill have any permts issued
to it by the Agency?

A Yes, it does.

Q Can you describe thenf?

A Yes. In general, they have a permt to
devel op and operate a solid waste and special waste
andfill on the property.

Q Okay. Wich regulations from35 Illinois
Admi ni strative Code apply to this facility?

A It woul d be Section 807, Standards for

Muni ci pal Solid Waste Facilities. That's what it
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is titled.

Q Under those regul ati ons, what kind of
waste was the landfill permtted to receive?

A It is permtted to receive genera
muni ci pal solid waste and certain special wastes
that they had special waste permts for.

Q Can you give me a definition of what
general waste is?

A Sure. General nunicipal waste is waste
generated froma typical citizen in the county or
the I ocal area that -- their normal trash that they
would throw in the trash can and the garbage haul er
woul d cone and pick up.

Q And can you descri be generally what
speci al waste is?

A Sure. Special waste is any industrial
processed waste that is generated from any sort of
busi ness activity or pollution control wastes, and
anot her whol e classification of waste above and
beyond what a normal person would throw in their
gar bage

Q And what, exactly, is a special waste
streampermt?

A Each landfill at that tine needed to
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obtain a special waste stream pernit before they
could accept a waste froman industry. They would

send in an application to the Agency. The landfil

woul d send in the application. It would be granted
to the landfill to accept a particular waste
stream

Q Did the Waste Haul ing Landfill have a
speci al waste streampernt to accept waste froma
conpany by the nane of Bell Sports?

A | believe they did, yes.

Q Do you recall the nature of the wastes

that they were permtted to accept?

A It was paint sludge, | do believe.
Q Do you recall who the permt was issued
to?
It was Waste Hauling, Inc.
Q Were you at the landfill on April 22nd,
1992?

A Yes, | was.

Q VWhat was your role during that visit?

A I was, | guess you would call it, the
assi stant project manager for the search warrant.
Since | had been to the landfill just a short tine

before, | had a general know edge of what the
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landfill |ooked Iike in areas they had been filling
prior to the execution of the search warrant. |
was, | believe, the only person, besides M.
Zierath, a long tinme previously that had been to
the landfill in recent history.

Q Can you descri be what occurred during
your visit there that day?

A Yes. W arrived with the Illinois State
Police and a confidential informant. W also had a
crew from Heritage Environmental that supplied a
backhoe or a highhoe that we used to excavate, and
we al so included Agency personnel that would sanple
any of the material that we recovered fromthe
landfill.

We arrived on site, set up our safety
plan, and it took a little while to set up before
we began excavating at an area where the
confidential informant had said that the druns had
been di sposed of. Then we gradual ly worked back
towards an area that | had observed Waste Haul i ng
dunping right around the tine that this alleged
di sposal had happened.

Q Were you there while the drunms were being

excavat ed?
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A Yes. | was actually the spotter for the
backhoe, and if we -- as we were digging if we
found a drum | would direct themto where it was.
They would renmove it with the backhoe, and it woul d
be staged on a piece of plastic nearby for later
sanpl i ng.

Q Were you there when the sanples were
t aken?

A Yes, | was. | was the runner who held
the sanple fromthe tinme when it was coll ected, and
took it to the table to Amy Brown, who then checked
the sanple in and placed it in the containers or
t he cool ers.

Q Do you know i f any anal yses were
performed on the sanples that were taken?

A Yes.

Q And are the results a part of the Agency

A Yes, they are.

Q Did you review those results at any
poi nt ?
A Yes, when the sanple results were

received fromthe | ab

Q Do those results indicate anything to
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you?

A Yes, the results -- we took seven sanpl es
fromthe landfill, and of the seven sanples that we
pul l ed fromthe drunms four of them came back wth
hazardous constituents above regulatory limts.

Q Do you recall which constituents those
wer e?

A Yes, they were benzene and net hyl ethyl
ket one, which is also known as 2-Butanone.

Q Do these results have any statutory or
regul atory significance?

A Yes, under the hazardous waste
regul ati ons there are several ways a waste can
become hazardous. One of themis if an analysis
i ndi cates that certain constituents are over a
certain regulatory level. For benzene the |evel
is, | believe, half part per mllion

And for nethyl ethyl ketone |I believe it
is 200 parts per mllion. |If the concentrations of
Benzene or nethyl ethyl ketone are over this
regulatory limt, the waste is a hazardous waste
with the characteristic of toxicity.

Q Under the pernmits issued to the Waste

Haul i ng Landfill, are they subject to the hazardous
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wast e regul ati ons?
A Yes. If you accept a hazardous waste at

a facility for disposal, you have to neet what we

call a big laundry list of regulations. |In order
to accept a hazardous waste, first of all, you have
to have a permt to doit. |If you don't have a

permt, then there is a long list of regulatory
violations that we usually site.

One is if you do not have a -- you nust
al so have a -- if you are going to accept hazardous
waste, you have to have a permt. Your landfil
has to be designed to accept hazardous wastes, not
just a regular 807 solid waste landfill. There is
many nore engi neering requirements that go into the
siting and design of a landfill that accepts
hazar dous waste.

You have to have personnel training. You
have to have a contingency plan. You have to have
a waste analysis plan that determ nes what each
waste is when it conmes into the landfill. You have
to have inspections of the waste that is accepted
and where it -- make notes on where it is placed in
the landfill. Al these records have to be

mai nt ai ned i n anot her requirement, which is to have
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an operating plan, which all these records are
maintained in. It is usually a big book or a file
in one of the other facilities.

If you accept hazardous waste you al so
must have -- let me go through ny list here that we
cite many tines. You also, if you accept hazardous
wast e, the hazardous waste nust neet certain |and
ban restrictions. That neans it has to be either
treated or sonehow rendered nonhazardous -- or
somehow the toxicity levels have to be reduced
before it can be placed in a landfill.

You have to send notifications in to the
U S. EPA and the Illinois EPA stating that you plan
on receiving hazardous wastes. You also -- because
flammabl e |iquids were received, that is al so
anot her violation of the land ban restrictions.

And there are sone other ones under each one of
t hese general categories.

There are many individual regul ations
pertaining to each one, but | just went through the
general ones for each one.

Q Based on the information that you have
avail able to you and your inspections at the

facility, was the landfill follow ng the genera
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categories of regul ations that you have j ust
referred to?

A No. If you accept a hazardous waste
wi thout a permit, and you are not prepared to do
so, generally -- that's why we call it a laundry
list. Once you do that, there is usually a large
list of violations that go along with accepting
hazardous wastes without a permt.

Q Do you know what a Part A Application is?

A Yes, that would be the permt that is
granted to a hazardous waste treatnent storage or
di sposal facility to actually begin accepting waste
under interimstatus.

Q Did the Waste Hauling Landfill have one
of these?

A No. That was the pernmit that woul d have
been lacking for themto ever accept this waste.

Q At any time did the landfill submt any
docunent ati on regardi ng hazardous waste?

A No, they have not submitted annual
reports or the operating plan or pernmt or any
ot her sort of docunentation for it.

Q Does the landfill have any type of water

nmoni t ori ng progranf
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A No. That woul d be under the design
requi renents for both solid waste and hazar dous

waste landfills, and |I believe their groundwater

nmoni tori ng system consists of one well, which is
i nadequat e.

Q Does the landfill have any type of liner
init?

A I checked back through the file and | did
not see any notation of a liner. | spoke with Brad

Brown on that topic at one time and he nentioned
that the landfill had an in situ liner. In other
words, it wasn't one that actually has been
engi neered, but they basically built the [andfil
on top of clay.

Q Is a liner required by the 807
Regul ati ons?

A Yes, it is.

Q After your visit in April of 1992, have
you had ot her occasions where you visited the site?

A Yes, | was there again in 1996. |
believe it was August 28th, 1996.

Q VWhat was the purpose of your visit that
day?

A It was nore or less a routine
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i nspection. W planned on possibly taking sone
| eachate sanmples fromthe landfill during that
visit. | actually acconpani ed one of the solid
wast e i nspectors fromthe County on that
i nspecti on, because he woul d be supposedly taking
over the inspections on the landfill at sone |ater
date, and wanted himto becone famliar with the
site.
Q Did you generate a report regarding this
i nspection?
A Yes, | did.
M5. MENOTTI: Could you mark this,
pl ease.
(Wher eupon sai d docunent was
duly marked for purposes of
identification as People's
Exhi bit 18 as of this date.)
Q (By Ms. Menotti) | have just handed you
what has been marked as Peopl e's Exhi bit Number
18. Can you identify the docunment, please?
A Yes. It is a copy of the inspection
report dated August 28th, and it consists of ny
solid waste landfill checklist and a narrative

summary of apparent violations, site sketch, and
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phot os.

Q Is this a report that you generated?

A Yes, it is.

Q And is this report based on your
observations made during the August 20th, 1996
i nspecti on?

A Yes, it is, although I didn't actually

put the date on the cover sheet. It is actually on

the narrative.

Q Is this the type of report that is
generated and mai ntai ned for Agency files?

A Yes, it is.

Q Is it the type of report that is
ordinarily prepared in the course of Agency

busi ness?

Q Was the docunentation in front of you
prepared contenporaneously with or shortly after
you conducted your inspection at the site?

A Yes, | believe it was.

Q Is this a true and accurate copy of the
i nspection report for August 28, 19967?

A Yes, it is. There was one attachnent,

whi ch was a vi deotape, but that did not turn out.
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But, otherwise, this is the paper part of it.

M5. MENOTTI: At this point, M. Hearing
Oficer, the People would nove to adnit this as a
busi ness record of the Agency.

MR, VAN NESS: We will object to that,
M. Hearing Oficer. First, on the grounds of
rel evancy. On its face this docunent relates to a
Part 807 inspection. It is, in fact, a Part 807
i nspection report. W have seen already what a
RCRA inspection report |looks like. It was ny
under st andi ng, pursuant to the understandi ng anong
Counsel and the Hearing Oficer, that today's
proceeding would be limted to the non 807 rel at ed
counts in the conpl aint.

To the extent that | can see in this
i nspection report, it relates exclusively to the
counts that the People have already rested on
nanely Counts 5 and 6, so | would nove that this
exhi bit not be entered into evidence.

HEARI NG OFFI CER WALLACE: All right. M.
Tayl or, any objection?

MR TAYLOR: | would tend to agree with
M. Van Ness. It was ny understanding that the

two-day hearing we had |ast nonth was to address
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solid waste issues, and this was to address the
hazar dous waste issues.

MS. MENOTTI: May | respond?

HEARI NG OFFI CER WALLACE: Ms. Menotti ?

M5. MENOTTI: First, to respond to M.
Van Ness, the Peopl e have not rested regardi ng any
of the counts of the conmplaint. Certainly, while
the first two days of hearing were devoted to
specific counts of the conmplaint, it was by no
means exhaustive. It was bifurcated that way due
to a request by the Waste Haul i ng Respondents that
we not go forward on the hazardous waste
viol ation.

M. Burger has observed both the
hazardous waste violations and the solid waste
violations as an inspector at the landfill, and
shoul d not be precluded fromtestifying to his
know edge regarding -- he is testifying today to
both things, as a matter of conveni ence so he did
not have to travel from Chanpaign on nmultiple
occasions to testify in this hearing.

HEARI NG OFFI CER WALLACE: All right. |
amgoing to reserve ruling. | need to go back and

| ook through the transcript to see where we were
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before I respond. | will rule onit at a later
dat e.
Pl ease conti nue.

Q (By Ms. Menotti) Can you pl ease summari ze
your observations on that date?

A Yes. | arrived at the site with Jeff
London, who is the solid waste inspector for Macon
County. Again, one of their main concerns was to
show himthe site since he woul d possibly be taking
over inspections at a later date, and to take
| eachat e sanples | eaking out of the -- if there

were any there. And we also wanted to find out

just the general condition of the landfill, and if
the roll-off boxes still contained the druns that
were excavated previously were still present.

W arrived at the site, and we net Brad
Brown, who was representing Waste Haul ing at that
time, and we wal ked around the facility. Jeff
London took three photographs while |I operated the
vi deo canera, which | think was probably the sane
one that we used for the other one. For sone
reason or another, | don't know whether it was the
tapes or the video canmera, but it did not turn out

very well. It was very hard to read
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W& wal ked around the perinmeter of the
landfill and found several |eachate seeps. Since
t he weat her had been extrenely dry during the
previous nmonths -- Brad Brown said it had only
rained there two inches -- there were not as many
| eachate seeps in conparison as to the past
i nspections or even present inspections.

The general consensus was that not hing
new had been done at the landfill, no new cover had
been applied. Erosion gullies had not been
repaired. There really had not been any action
since the last tine we had been to the landfill.

Q Did you anywhere in this report note any
vi ol ati ons or nonconpliance with the hazardous
wast e regul ati ons?

A Yes, | did. | included two sections.
One was for the solid waste violations, which had
all been discussed in previous reports. | didn't
site any particular new violations on that tine.
Most of them had been ongoi ng.

Then | also included a section at the end
of the report on hazardous waste viol ations, which
just gave a general overview that the facility had

accept ed hazardous waste and did not have a permt,
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and did not conply with all of the other
requi renents for a hazardous waste landfill.

Q In your opinion, do these violations that
we have been tal ki ng about have any inpact on the
envi ronnent ?

A Yes, | do.

MR LATSHAW | wonder if we could ask
whi ch violations Counsel is referring to?

Q (By Ms. Menotti) The violations -- | am
sorry. The violations -- you nentioned | eachate
seeps. Do they have any inpact on the --

MR, LATSHAW Once again, we will renew
our objection to this line of questioning.

HEARI NG OFFI CER WALLACE: The objection
is noted. | will have to rule on that |ater.

Pl ease conti nue.

Q (By Ms. Menotti) In your opinion, do the
| eachat e seeps have any inpact on the environment?

A Yes. This landfill has had repeated

problenms with | eachate in the past. It has been
observed running fromthe landfill into a nearby
creek on the east side of the landfill, and into a

ditch on the west side. By acceptance of hazardous

waste that al so neans that hazardous constituents
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can be leaching fromthe landfill into these nearby
streans and ditch, which then flows into the
Sanganmon Ri ver.

Q Does the disposal of hazardous waste have
any inmpact on the environnent, in your opinion?

A The di sposal of hazardous waste woul d add
several other hazardous constituents possibly to
the | eachate generated by the landfill already. It
could have an inpact on people, on the water
quality down stream

Q Did you have an opportunity to visit the
landfill again after the August 1996 visit?

A Yes, | did.

Q When was that?

A That was, | believe, February 28th, 1997.

Q Can you describe your visit on that date?

A Yes. W net with opposi ng Counsel, and
we net with Jerry Canfield, and Steve Townsend was
the | ead inspector on that particul ar inspection

The purpose was to determ ne the current state of

the landfill and to neasure the di nensions of the
landfill, and | assisted Steve Townsend in that
regard.

Q VWhat did you find that day?
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A During that day -- it had not been nearly
as dry, and we observed numerous | eachate seeps
seeping fromthe eastern, the northern and western
sides of the landfill that were flowing into a
creek that flows along the east side of the
landfill and into a ditch on the west side.

W al so observed | eachate seeps on top of
the fill area where they had -- where the |ast
active areas had been right before the landfill had
been cl osed down by the court order. And there was
al so deep erosion gullies in the landfill that have
not been corrected since the previous inspection
And the roll-off box that had contained the druns
that were excavated in 1992 had been renoved.

Q VWhat exactly is a | eachate seep?

A Leachate is a substance that is a -- a
substance that is generated when water or other
liquid percol ates through garbage or other wastes
and picks up constituents fromit, and then | eaks
fromthe confines of the landfill. In this case
the landfill had nunerous seeps all over the place,
fairly black, fiscus-type liquid that sonetinmes had
an oily sheen. And it was actually com ng out of

this landfill so much that it actually caused foam
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to be generated in certain |ocations.

Q Do you know under what circunstances the
landfill ceased accepting waste?
A Yes, under a court order.

Q Do you know when that happened?

A | don't recall the exact date, but it was
right around -- | believe in April of 1992.

Q &oi ng back to the hazardous waste
regul ations, is the facility that accepts hazardous
waste required to have permits for closure or
post -cl osure care?

A Yes, it is.

Q Did this facility have one?

A No, it does not have a permt for
post - cl osure hazardous waste landfill -- or
hazardous waste landfill closure, post-closure
care.

Q Does it have any kind of approved cl osure
pl an?

A No, not for solid waste or hazardous
wast e.

MR, LATSHAW | think we need to
i nt erpose anot her objection with regard to this

i ne of questioning.
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In addition to the fact that this was an
i ssue covered last nonth, this testinony is pretty
cunmul ative, in that People's Exhibit 7 is a copy of
the inspection report of February 28, 1997, and we
had extensive testinmony with regard to this by M.
Townsend, and it seens highly cunulative in
addition to the fact that it is our understanding
that this issue was -- that there was closure on
this question |ast nonth.

M5. MENOTTI: It is ny understanding, M.
Hearing Oficer, that the State is allowed to
present its case in chief, and if sone of the
i nformati on provided by w tnesses is duplicative,
it goes to show, you know, the severity of the
violation and it goes to the weight that the Board
shoul d consi der the evidence. | have never heard
of evidence bei ng excluded based on the fact that
some ot her witness has al ready observed the sanme
t hi ng.

HEARI NG OFFI CER WALLACE: Well, are you
through with this line of questioning?

M5. MENOTTI: Pardon ne?

HEARI NG OFFI CER WALLACE: Are you through

with the February 28th --
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MS. MENOTTI:  Yes.

HEARI NG OFFI CER WALLACE: | think we have
heard enough on the February 28th.

MS. MENOTTI: That was the |last question
| had.

HEARI NG OFFI CER WALLACE: | don't think
it is overly cunulative, so that objection is

overruled. The other objection | will note for the

record.
MR VAN NESS: M. --
HEARI NG OFFI CER WALLACE: M. Van Ness?
MR VAN NESS: Is it my turn?
M5. MENOTTI: | amsorry. | amjust
| ooki ng through my notes. | wanted to nake sure |

had covered everyt hi ng.

MR VAN NESS: | amsorry. | thought you
said you were done.

M5. MENOTTI: | amsorry. | didn't
realize everyone was waiting on ne.

Q (By Ms. Menotti) One | ast question, M.

Burger. In your opinion, is the landfill in
vi ol ati on of the hazardous waste regul ati ons that
you have nentioned during your testinony?

A Yes, many of them
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M5. MENOTTI: That's all | have, M.
Hearing Oficer.
HEARI NG OFFI CER WALLACE: M. Van Ness?

MR, VAN NESS: Thank you, M. Hearing

Oficer.
CROSS EXAM NATI ON
BY MR VAN NESS:
Q M. Burger, let's see if | can reduce
t hi s.
Are you aware of any pernmt possessed by
Waste Hauling Landfill that requires it to inspect,

chemically sanple, or otherw se independently
verify the nature of the waste that is coming in?

A Yes, actually.

Q And what woul d that be?

A The special waste streampernmit that is
issued to the landfill to accept the waste stream
requires that a chem cal anal ysis be done.

Q Was that done in this case?

A Yes, it was.

Q So | would now repeat ny question to
whet her you are aware of any requirenment beyond
that one for the landfill to conduct some sort of

i ndependent test of incomng waste inmediately
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prior to accepting receipt of that |oad?
A No.

Q And for the waste haul er, the sane

guestion?
A No.
Q Do you have any information, whatsoever,

that either Waste Hauling or Waste Haul i ng
Landfill, Inc. was aware that the waste they
al l egedly received fromBell Sports on April 9th,

1992 was, in fact, hazardous?

A Bef ore di sposal or after disposal?

Q Wel |, before disposal. | guess it is too
|ate after disposal, isn't it?

A | would have to say yes.

Q So before disposal ?

A No.

Q You mentioned the roll-off in your report
of August 28, 1996. Can you expl ain what that
roll-off was?

A Yes. That was waste that was -- that was
the actual druns that were excavated fromthe
[andfill at -- during the 1992 search warrant.

Q Do you know whose roll-off container that

was ?
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A Yes, the State was renting that roll-off
container at the tine.

Q What was the condition of that roll-off
when you saw it last?

A It held water but, otherwise, it -- and
the top had -- the tarp had ripped on top of it,
but otherwise it was in good shape.

Q Had t he Agency naintained that tarp?

A No.

Q Had they inspected the roll-off to see
whet her it was leaking with all that water in it?

A It held water, so | assuned it was not
| eaki ng.

Q Do you know i f they took any tests of the
water that was in that roll-off?

A | believe it was tested before disposal

Q | see. But the Agency did not?

A We had requested that it be done before
t he water was di sposed of.

Q So, if | understand correctly, that
roll-off was sitting there for approxi mately four
years?

A That is correct.

M5. MENOTTI: (bjection, M. Hearing
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Oficer. 1 don't understand how this |ine of
guestioning is relevant at all.

MR VAN NESS: It is at |east as rel evant
as a docunent that no one has seen before, M.
Hearing Oficer.

This witness nmentioned a roll-off tw ce
with respect to both the 1996 i nspection and the
1997 inspection. So | believe | amentitled to a

little |l eeway in asking himquestions about the

roll-off.
HEARI NG OFFI CER WALLACE: It is
overrul ed.
Do you renenber the | ast question?
THE WTNESS: No, | do not. | amsorry.
HEARI NG OFFI CER WALLACE: Coul d you read
it back?

(Wher eupon the requested
portion of the record was read
back by the Reporter.)
THE W TNESS: The answer stands.
Q (By M. Van Ness) Now, you nentioned
earlier, did you not, sir, that it was your opinion
that the | eachate and other alleged violations that

you nentioned had an environnmental inpact; is that
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correct?
A Yes.
Q Did you or anyone el se on behalf of the

Agency, to the best of your know edge, ever go out
and attenpt to gauge those inpacts?

A We had sanpl ed the | eachate that was
| eaki ng out of the landfill, and we sanpled the
stream i mmedi ately east of the landfill all the way
down to the river, and | physically observed a
rusty-colored bottomto the stream on past
occasi ons.

Q When was the last tinme that was done?

A Let me see. W sanpled i mediately prior
to -- | was present with Steve Townsend and Jeff
Turner in the sanpling imediately prior to the
hearing that closed the landfill down.

Q Turning to your --

HEARI NG OFFI CER WALLACE: \What date was
t hat ?
THE WTNESS: | don't recall.

Q (By M. Van Ness) Now, you testified,
bel i eve, that you saw some | eachate seeps on your
visit of August 28, 1996; is that correct?

A | amsorry. Can you repeat that?
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Q You testified earlier that you observed

some | eachate seeps on August --

A Yes.

Q -- 28, 19967?

A Yes.

Q And that is reflected in People' s Exhibit

18?
Yes.
Do you recall how many seeps you saw?

A Yes, there were, | believe, two. Let ne
check here.

Q | thought earlier you said sonething
el se.

A Yes, two | eachate seeps.

(M. Van Ness and M.
Lat shaw confer briefly.)

Q (By M. Van Ness) You indicated earlier,
| believe, that M. Jerry Canfield was present at
the visit to the site on February 28, 19977

A Yes.

Q Do you know M. Canfield when you see him
or would you recogni ze himas opposed to his son?

A That is correct, his son was there

instead. It wasn't Jerry Canfield. M. Canfield
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is his son. | amsorry.
Q You testified al so, did you not, that
just prior to February 28th there had been quite a
bit of rainfall, | believe you stated?
A Yes, it had rained.
Q Was there also not quite a bit of snow
nelt at that tine?
A | don't recall.
MR, VAN NESS: No further questions.
HEARI NG OFFI CER WALLACE: M. Tayl or?

MR TAYLOR: Yes, we do have sone

guesti ons.
CROSS EXAM NATI ON
BY MR TAYLOR
Q | believe on direct you stated that there

was possible or potential environmental inpact from

t he hazardous waste disposal; is that correct?
A Yes.
Q Now, you have not -- you did not collect

sanpl es of the | eachate during your inspection on
August 28th, 1996, did you?

A No, it was too dry.

Q And you al so did not collect sanples of

that | eachate during your inspection on March -- |
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amsorry -- on February 28, 19977

A No, the sanples would not -- would likely
not have been returned, even before the hearing
now.

Q You were present on the day that the
search warrant was executed? | believe it was
April 22nd, 19927

A That's correct.

Q And you did not collect any sanples from
the walls of that excavation, did you?

A No, we did not.

Q You did not collect any sanples fromthe
floor of that excavation, did you?

A No.

Q You did not collect any sanples fromthe
over burden that was renoved prior to the tine you
| ocated the druns, did you?

A No, we did not.

Q You actually didn't conduct any anal ysis
on the sanples collected on April 22nd, 1992?

A No, not personally.

Q And you have -- you have reviewed the
summary sheets fromthat sanple; is that correct?

A That is correct.
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Q You have no actual know edge of whet her
t he proper analysis was perfornmed by the lab; is
that correct?

A | cannot testify as to what they did, so,
no.

Q Just for clarification, your answer is
no?

A The question is did | have any direct

know edge of what they had done in the [ ab,

bel i eve?

Q Vell, let me just --

A Coul d you reask your question? Thank
you.

Q You didn't conduct the analysis, correct?

A That is correct.

Q You were not present when the anal ysis
was conducted, correct?

A That's correct.

Q Al'l you have done was review the summary
sheets that you received?

A That is correct, sir.

Q You have no basis for testifying whether
the results shown on the sunmary sheets are

accurate or inaccurate?
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A That's correct.

Q One thing I amunclear on is when were
you at the landfill independently doing an
i nspection around the date that the search warrant
was execut ed?

A I was not present independently. | was
actually there -- | don't recall the exact date --
with Steve Townsend and Jeff Turner.

Q But you conducted an inspection, correct?

A I was present during their inspection.

Q And that inspection was a separate event
fromthe execution of the search warrant?

A That is correct.

Q VWhat date did that inspection occur?

A | do not recall, wthout review ng the
i nspection report that M. Townsend prepared on
t hat date.

(M. Davis handed M. Taylor a
docunent .)

Q (By M. Taylor) Is there any docunent
that mght refresh your recollection as to the date
that you were present at the landfill?

A Yes, it would be the inspection report

fromM. Townsend that was prepared on that date.
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Q Let me show you a copy of an inspection

report. | would like you to look at it for a
second.
A (Wtness reviewed docunent.) This is a

copy of the inspection report that was generated

during that visit.

Q | would like you to read the date on that
report.

A It is April 6, 1992.

Q Do you recall now what date you were
present at the landfill when an inspection was

bei ng conducted by other personnel of the Agency?
A Yes, it would be April the 6th, 1992.
Q That woul d be three days prior to the day

of the disputed shipnent fromBell Sports; is that

correct?
A That is correct.
Q Do you know the vol une of waste received

at the landfill on the 6th of April of 19927
A No, | do not know the exact on that date.
Q Do you know the vol une of waste received
at the landfill on April the 7th, 19927
A Not the exact volunme for that date

Q Do you know the vol une of waste received
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on the 8th of April of 19927

A Again, | do not know the exact anmpunt on
t hat date.

Q You do not know how deep the waste was
deposited that date either, do you?

A No.

Q There were no stakes at the |andfil
delineating the area where waste was di sposed of on
the 6th, was there?

A No.

Q O any other day prior to that shipnent?

A | don't understand your question.

Q Were there any stakes or other devices
that were placed with the express purpose of
identifying the volune of waste di sposed of on any
particul ar day?

A No.

Q That woul d be the case for the 6th, 7th,

and 8th of April?

A That is correct.
Q VWhen you were at the landfill on the 22nd
of April, 1992, you indicated that the excavation

area should be noved slightly fromwhere the

i nformant had sai d?
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A That is correct.

Q That advi ce was then based on sone guess
as to where waste was being di sposed of at or about
that time period; is that correct?

A A very educat ed guess, yes.

Q But you don't know how nuch waste was
received at that tinme period, right?

A No, | do not.

Q So you don't know the exact vol ume of
wast e that was received on the days around the
di sputed shi prment, right?

A No.

MR, TAYLOR: No further questions.
HEARI NG OFFI CER WALLACE: Redirect?
M5. MENOTTI: W don't have anyt hi ng
further.
EXAM NATI ON
BY HEARI NG OFFI CER WALLACE:

Q Al right. M. Burger, M. Zierath
mentioned it and you nmentioned it, also. Wat is
the safety plan?

A Before we -- before we conduct any
hazar dous waste operations, OSHA requires anybody,

any contractor, and that also includes the Agency,
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to wite a witten closure -- a witten safety plan
which tells each specific task that is going to be
conducted during the investigation, all the

physi cal tasks and the hazards involved. It also

i ncludes the location of the nearest hospital, in
case an acci dent woul d happen, and energency phone
nunbers fromlocal fire departnments and the

anbul ance in case soneone was injured during the

i nvestigation.

Q And why did you say it took a long tine
to set up at the landfill?

A Vll, we originally arrived and then we
had to get the -- set up our sanpling table, set up
our safety gear, set up the backhoe, get it off
the -- they cane on a big tractor-trailer, so get
it into place, and we had to don safety equi prment.
There is a lot that goes into doing a project |ike
t hi s.

HEARI NG OFFI CER WALLACE: All right.
Thank you, M. Burger. You nmay step down.
(The witness left the stand.)
HEARI NG OFFI CER WALLACE: Any nore
Wi t nesses?

M. MENOITI: The State has one nore
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witness that is not available until tonorrow
nor ni ng.

But at this time | would |ike to address
the Oficial Notice provision under the Board
Procedural Rules, specifically found at 35 Illinois
Admi ni strative Code, 103.206, for our previous
di scussi ons.

| believe you indicated, M. Hearing
Oficer, that the Court Orders regarding the
landfill were adm ssable as evidence for the Board
to consider regarding duration of violations and
penalty, and at this point the State would ask that
the Board take official notice of the revised order
of the Macon County Circuit Court in the case
nunbered 92 CH 5, entitled People of the State of
[l1linois versus Waste Hauling Landfill, Inc.

The order is being offered for the
limted purpose of penalty analysis to show that
t hese vi ol ati ons have been previously adjudicated
regarding the landfill and that certain findings of
fact have been entered by the Circuit Court of
Macon County.

HEARI NG OFFI CER WALLACE: All right.

Have you prepared copies of that?
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M5. MENOTTI: W haven't previously, but
I have copi es that Counsel can review.

MR, LATSHAW Are they certified?

M5. MENOTTI: | amsorry? Wat?

MR. VAN NESS: Are they certified?

M5. MENOTTI: It is --

MR DAVIS: Are you contesting the
aut henticity?

M5. MENOTTI: They are copies of the

d erk.

MR, VAN NESS: | asked a question.

MR DAVIS: And | asked a question in
turn.

MR VAN NESS: | amentitled to an answer
to the --

HEARI NG OFFI CER WALLACE: Are they --

MR, LATSHAW We are addressing the
Court.

HEARI NG OFFI CER WALLACE: Are they
certified?

MS. MENOTTI: It is a copy.

HEARI NG OFFI CER WALLACE: No, no. Is it
certified fromthe Circuit Court?

MR DAVIS: It is not, M. Hearing
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Oficer.
HEARI NG OFFI CER WALLACE: All right.
MR DAVIS: Nor are these types of

docunents typically certified before --

M5. MENOTTI: It is just signed by the
Judge.

MR DAVIS: -- the Board.

HEARI NG OFFI CER WALLACE: Well, | wanted
to ask -- an answer to M. Van Ness' question.

MR, VAN NESS: Thank you.
HEARI NG OFFI CER WALLACE: All right. W
will mark the order as People's Exhibit 19.
(Wher eupon sai d docunent was
duly marked for purposes of
identification as People's
Exhi bit 19 as of this date.)
HEARI NG OFFI CER WALLACE: All right. M.
Van Ness, do you object to People's Exhibit Number
19?
MR, VAN NESS: Yes.
MR, LATSHAW Yes, we renew our objection
based upon the notion in limne that was filed.
MR VAN NESS: W filed a notion in

l[imne, M. Hearing Oficer, as you well recall.
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And in a nutshell it is our belief that this

revi sed order, which is not and does not purport to
be a final order, ought not to be accepted and
ought not to be judicially noted by the Board under
the circunstance of this case.

HEARI NG OFFI CER WALLACE: Ckay. M.

Tayl or, any objection to People's Exhibit 19 as the
revi sed order?

MR, TAYLOR: No, we have no objection
because we do not believe that this is an issue
relating to Bell Sports.

HEARI NG OFFI CER WALLACE: All right. |
am going to take this one under advi senent, al so.

I will make a ruling on it hopefully tonorrow

Ckay. Anything el se today?

M5. MENOTTI: No. W have one nore
wi t ness who was not available to testify today. He
was avail abl e yesterday or Wednesday.

MR, LATSHAW | amsorry. W didn't hear
who it was.

HEARI NG OFFI CER WALLACE: No nore
W t nesses today. Her next witness is unavail able
until tonorrow norning.

MR, LATSHAW |s that M. Taylor?
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MS. MENOTTI: Yes, M. Taylor

HEARI NG OFFI CER WALLACE: Gkay. |Is there
anything we need to bring up? Oherwi se, we wll
stand adj ourned until tonorrow.

MR TAYLOR: There is one issue. | would
like to clarify that we are w thdraw ng our
subpoena to M. Ken Smith. | amnot sure that was
clear fromthis norning.

HEARI NG OFFI CER WALLACE: All right.

MR VAN NESS: As well as Turner?

MR TAYLOR  Yes, Turner and Smith.

HEARI NG OFFI CER WALLACE: All right.

Let's go off the record for a mnute before we
adj ourn
(Di scussion off the record.)

HEARI NG OFFI CER WALLACE: Back on the
record.

We are going to adjourn for this
afternoon, and reconvene tonorrow at 10:00. W
anticipate putting -- the State anticipates putting
on M. Taylor and then we will start with M.
Krimrel and M. Maw, which will begin Waste

Haul ing, Inc. and Waste Hauling Landfill, Inc.'s

case.

154

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

W al so explored sonme tentative dates.
It |ooks Iike we have May 19, 20 and 21 open, and
once we get those confirmed from everyone we will
set that up. Ckay.

MR, TAYLOR The other witness is M.
Riddly (spelled phonetically).

HEARI NG OFFI CER WALLACE: The ot her
Wi t nesses do not have to show up tonorrow, but they
are still under subpoena at a future date, M.
Ri ddly being one. Wre there any ot hers?

M5. MENOTTI: | believe --

MR NAHMOD: M. Canfield, M. Brown, M.
Bakowski .

HEARI NG OFFI CER WALLACE: All right. M.
Canfield, M. Brown, we will not get to. M.
Bakowski will be sort of on call, | guess.

MR LATSHAW And M. Zierath is on
subpoena fromus, as well.

M5. MENOTTI: Do you want himto appear
t onor r ow?

HEARI NG OFFI CER WALLACE: Do you want M.
Zi erath back tonorrow?

MR LATSHAW No, but he was under

subpoena.
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HEARI NG OFFI CER WALLACE: Ch, okay.
MR LATSHAW | wanted to nmake sure it
was clear on the record.
M5. MENOTTI: | can call and tell himhe
doesn't have to cone.
MR, LATSHAW  Ckay.
HEARI NG OFFI CER WALLACE: And, M.
Tayl or, was there another nane?
MR TAYLOR | believe M. Townsend. He
testified in the solid waste hearing.
HEARI NG OFFI CER WALLACE: All right. So
t hose people are -- do not have to attend
tomorrow. Al right. Thank you.
(People's Exhibits 14 through
19 were retained by Hearing

Oficer Wallace.)
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STATE OF ILLINO S )
) SS
COUNTY OF MONTGOVERY)
CERTI FI CATE

I, DARLENE M N EMEYER, a Notary Public
in and for the County of Mntgonery, State of
I1l1inois, DO HEREBY CERTIFY that the foregoing 156
pages conprise a true, conplete and correct
transcript of the proceedings held on the 15th of
April A D, 1997, at the Ofice of the Attorney
General, Conference Room 500 South Second Street,
Springfield, Illinois, in the case of The Peopl e of
the State of Illinois v. Waste Hauling Landfill,
Inc. and Waste Hauling, Inc. in proceedings held
bef ore the Honorable M chael L. Wllace, Hearing
O ficer, and recorded in nmachi ne shorthand by ne.

I N WTNESS WHEREOF | have hereunto set ny
hand and affixed nmy Notarial Seal this 24th day of

April A D., 1997.

Not ary Public and
Certified Shorthand Reporter and
Regi st ered Prof essi onal Reporter

CSR License No. 084-003677
My Conmi ssion Expires: 03-02-99
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