
RECEWEP
CLERK’S OFF~Cc

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD FEB 10 200k
ROCILELLE WASTE DISPOSAL, L.L.C., )

Petitioner, )
)

vs. ) PCB 03-218
) (Pollution Control Facility

CITY COUNCIL OF THE CITY OF ) Siting Appeal)
ROCHELLE, ILLINOIS, )

Respondent. )

NOTICE OF FILING
TO: SeeAttachedServiceList

PLEASE TAKE NOTICE that onFebruary6, 2004therecausedto be filed with the
Illinois PollutionControlBoardan original and9 copiesofthefollowing document,a copyof
which is attachedhereto:

AMICUS BRIEF OF CONCERNED CITIZENS OF OGLE COUNTY
MOTION FOR LEAVE TO FILE AN AM~CUSCURI~4J~1EF

BY:_____
~Att~f~-ieyaytaw

* * * * * * * * * * * * * * * * * * * * * * * * * * * ** * * * * * ** * * * * * * * * * * * ** *l~** * * ** * * ** ** * * * ** * * * * ** * ** *

STATE OF ILLINOIS )

COUNTY OF LASALLE )
Theundersigned,beingfirst duly sworn,statethatI servedatrueandcorrectcopyof the

foregoingNotice,togetherwith a copyofeachdocumentreferredto therein,upontheperson(s)
indicatedviae-mailand/orregularmail asindicatedin theServiceList on the6thDayof
February,2004. ()~~~

SUBSCRIBEDand SWORNTO ~ 2004.

GENIA FOX
~

PROOF OF SERVICE

)SS.

Legal Assistant

GEORGEMUELLER,P.C.
AttorneyatLaw
501StateStreet
Ottawa,IL 61350
Phone:(815)433-4705



SERVICE LIST

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphSt.
Chicago,IL 60601

RichardPorter,Esq.
CharlesHeisten,Esq.
Hinshaw& Culbertson
100 ParkAvenue
Rocklord,IL 61101
E-mail: rporter~liinshawlaw.coni

BradleyP.Halloran,HearingOfficer•
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 W. RandolphSt.
Chicago,IL 60601

Michael F. O’Brien
McGreevy,Johnson& Williams, P.C.
6735 VistagreenWay
P.O.Box 2903
Rockford,IL 61132
E-mail: mobrien~mjwpc.com

Alan Cooper,Esq.
RochelleCityAttorney
400 May Mart Drive
P.O.Box 194
Rochelle,IL 61068



RECEF~FEDCLERK’S OFFICE

FEB 10 200Li
STATE OF ILLINOIS

ROCHELLE WASTE DISPOSAL, L.L.C., ) Pollution Control Board
Petitioner, )

)
vs. ) PCB 03-218

) (Pollution Control Facility
) Siting Appeal)

)
)

MOTION FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF

Now comesthe ConcernedCitizensofOgle County,(hereinafter“CCOC”), by and
throughits attorney,GeorgeMueller, P.C.,andfor its Motion ForLeaveTo FileAmicusCuriae
Brief, statesandallegesasfollows:

1. ThatonJune19, 2003 theCCOC filed aPetitionTo Intervenein thismatter,andon
June30, 2003Petitioner,RochelleWasteDisposal,L.L.C., filed an Objectionto saidPetition.
The Board,in its July 10, 2003 Order,deniedCCOC’sPetitionTo Interveneandfurther
indicatedthattheCCOCcouldparticipatein this mattereitherthroughstatementsathearing,
public commentsorthefiling ofanAmicusCuriaeBrief

2. That,pursuantto Section101.110(c),andin accordancewith Section101.628(c)of
theGeneralRulesoftheIllinois PollutionControlBoard,anAmicusCuriaeBriefcanbefiled in
anyadjudicatoryproceedingby any interestedperson,providedpermissionis grantedby the
Board.

3. ThattheCCOC is aninterestedpartyassetforth in Section101.628(c)oftheBoard
Rules,and,accordingly,permissionshouldbegrantedallowing it to file anAmicusCuriaeBrief

4. Thatin furthersupportofCCOC’sMotion ForLeaveTo File An AmicusCuriaeBrief
CCOCrepeats,realleges,andincorporateseachandeveryargumentmadein its previousPetition
To Interveneasif saidargumentshadbeenset forth in theirentiretyherein.

WHEREFORE, theConcernedCitizensofOgle Countyrespectfullypraythatthe
Illinois Pollution ControlBoardgranttheirMotion therebygiving CCOCpermissionto file an
AmicusCuriaeBriefin thismatter.

GEORGEMUELLER, P.C.
AttorneyatLaw _____________________
501StateStreet
Ottawa,IL 61350
Phone: (815)433-4705-

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CITY COUNCIL OF THE CITY OF
ROCHELLE, ILLINOIS,

Respondent.

RespectfullySubmitted,
ConcernedCitizensof Ogle County,

BY: ~6At~e~~
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INTRODUCTION

In 2000,RochelleWasteDisposal,(hereinafter“RWD”), filed an Applicationseekinglocal siting

approvalfor avertical andhorizontalexpansionofits existing landfill in Rochelle,Illinois. Concerned

CitizensOfOgleCounty,(hereinafter“CCOC”), participatedasanObjectoratthe local sitinghearingand,

on theeve oftheCity Council’s decision,RWD voluntarilywithdrew theSiting Application. After an

intensetwo-yearlobbying andpublic relationscampaign,RWD filed anotherApplication for expansion

seekinga somewhatscaledback versionoftheexpansionsoughtin 2000. Onceagain,CCOC,which had

alsomaintaineda presencein thecommunitybetweenthewithdrawaloftheoriginal Application andthe

filing ofthesecondApplication,participatedactivelyasan Objector.

As RWD haspointedout in its Brief, Counselfor theCity ofRochellerecommendedconditional

sitingapprovalin the“staff’ reporttotheCity Council. Moreover,RWDhasputtheCity Councilon written

noticethat its denialofthe SitingApplicationconstitutesamaterialbreachoftheHostAgreementthereby

releasingRWD from its performanceobligationsregardingclosure,post-closurecare, and potential

remediationoftheexistingfacility.’ CCOCbelievesthat astheonly consistentopponentof-both RWD’s

siting attempts,its view in the form ofanAmicusBriefwould beofbenefitto this Board.

THE SITING PROCEEDINGSWEREFUNDAMENTALLY FAIR

RWD initially arguesthat the City Council’s denial of the Siting Applicationwas apolitically

motivated, legislativedecisionratherthan an adjudicatorydecision. It supportstheargumentwith two

statementsof City Council membersallegedlymadeto the local newspaperimmediatelyafter thevote.

Interestingly,neithercouncil memberstatesthat hedisregardedtheevidencein order to conform to the

overwhelmingpublic opinionagainstthe landfill siting. To the extentthat a“no” vote basedupon the

evidenceis alsoconsistentwith theexpressedpublicwill, theAldermenwho correctlyperformedtheirduty

‘The RWIJ NoticeofBreachto theCity Councildated_____, 2003 wasincludedasanexhibit with
CCOC’sunsuccessfulPetitionTo Intervenein this matter. It is includedhereagainasAppendixA for easy
referenceby theBoard.
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are also entitled to claimtheirpolitical reward. The statementsofthesetwo City Council membersto the

pressarenothingmorethanthat anddo not overcomethepresumptionthat theyactedwithout bias in their

adjudicatorycapacity.E&E Haulingvs.PollutionControlBoard, 115il.App.3d898, 451N.E.2d555 (2’~”

Dist. 1983). Seealso ConcernedAdjoiningLandownersvs.Pollution Control Board, 288Ill.App.3d565,

680N.E.2d810 (June,1997).

In furthersupportofits positionthat thesitingdecisionwas legislative,RWDclaims that theCity

Council did not “deliberate,”mistakenlyconfusingtheconceptofpublic debatewith deliberation. There

is norequirementanywherethataCity Councilor CountyBoardmustdebatea sitingdecision,andthefact

thatthis City Council did not publically debatedoesnot justify the inferencethat the individual Council

members’voteswerenotwell thoughtoutanddeliberated.

Thirdly, RWD arguesthat theCity Council’sdecisionwaslegislativebecausethatdecisionrejected

therecommendationsoftheHearingOfficer and theCitystaff. This is theoppositeofthetypicalargument

thataCity CouncilorCountyBoardimproperlyreliedonthebiasedor incorrectrecommendationsofits staff

orconsultants.In casesassessingthosearguments,theBoardhasconsistentlyheldthatsuch-reliance-is-not

errorbecausea Board is freeto rejectthe findings ofits consultants. Sierra Club, et a!. vs. Will County

Board, etal., PCB99-136(August5, 1999,Slip Opinionat Page12). This is an importantpointbecause

RWD’s Brief, particularly in its discussionoftheweightto begivento thetestimonyofits hydrogeologist

andCCOC’shydrogeologist,incorrectlyelevatestheCity staffsreportandtheHearingOfficer’s reportto

the level of definitivefindings whichoughtto be given someweightby theBoard.

Without concedingthattheCity Council’s decisionwasin any way legislative(andtheburdenof

proof on this issuelies squarelyon RWD), it is clear that a legislatively baseddenial of the Siting

Application is authorizedby existingIllinois law. “A local governingbodymayfind theapplicanthasmet

the statutory criteria and properly deny the applicationbasedupon legislative type considerations.”

SouthwestEnergyCorp. vs.Pollution ControlBoard, 275il.App.3d84, 655 N.E.2d304 (
4

1h Dist. 1995).

While RWDacknowledgesSouthwestEnergy,it incorrectlyarguesthatauthorityon theissueis split,citing

IndustrialFuelsandResourcesvs. PollutionControlBoard, 227Ill.App.3d 533, 592N.E.2d148 (1” Dist.
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1992). In fact,SouthwestEnergypost-datedIndustrialFuels,andthestandardannouncedthereinhasbeen

followedwithoutcriticism by theBoardandAppellateCourtsin otherDistricts. Land& LakesCompany

vs.PCB, 309Ill.App.3d41, 743NE.2d188(3r~~Dist. 2000). “A local siting authority’srole in thesiting

approvalprocessis bothquasi-legislativeandquasi-adjudicative.”(Seealso WasteManagementofIllinois

vs. KaneCountyBoard, PCB03-104 (June19, 2003)).

RWDarguesfor achangein the law, suggestingthatour SupremeCourt’srecentruling in People

ex. rel. Klaerenvs. VillageofLisle, 202IL2d164, 781NE.2d223(2002),canbeinterpretedasstandingfor

the proposition that hearings involving property rights of interestedpartiesshould be classifiedas

administrativeor quasi-judicialandnot legislative. RWD’s relianceon Kiaren is misplacedbecausethe

SupremeCourtwasvery carefulto restrictitsholdingonly to proceedingsregardingtheissuanceofspecial

usepermits. The SupremeCourt left undisturbedtheprinciple that municipal bodiesactin a legislative

capacitywhenthey conductzoninghearings,citing with approvaltheholdingin LaSalleNationalBankof

Chicagovs.CountyofCook,12 IL2d40,145NE.2d65(1957),that“it iswellestablishedthat it isprimarily

theprovinceofthemunicipalbodyto determinetheuseandpurposeto which propertymaybe devoted...”

Moreover,thepurposeoftheSupremeCourt’sconsiderationin Klaerenwasto determinewhetherornot a

proceedingwasadjudicatoryor legislative in the contextofwhetherminimal dueprocessrequirements

attachedto thehearing. TheCourtwasnotaskedto, nor did it consider,whetheraproceedingcould have

both quasi-adjudicatoryandquasi-legislativecharacteristicsas Section39.2 sitingproceedingshave.

ThepositionofRWDthatasitingproceedingshouldbestrictly adjudicatoryandnot legislativeis

inconsistentwith itspositionat thelocal sitinghearing.Applicant’scounselarguedin hisopeningstatement

thatthefacility will bring $120,000,000in directeconomicbenefitsto thecommunity. (TR. 2-24,Page20)2

He alsopresentedaTrial Briefarguingthat economicbenefitsarea legislativetypeconsiderationwhich

shouldbereceivedby theCity Council. (TR. 2-26,Page114).

2 All referencesto thetranscriptwill beonly to thelocal sitinghearingtranscript,andwill beby dateand

pagenumber.
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In fact, thevery languageof Section39.2 oftheAct (415ILCS5/39.2) suggeststhat thedrafters

intendedCityCouncilsandCountyBoardswith sitingjurisdictiontoexercisesomelegislativediscretionin

passingon sitingapplications.After listing thesubstantivesitingcriteriawhich anapplicantmustprove in

orderto receivesiting approval,Section 39.2 states,“The CountyBoard or the governingbody of the

municipalitymayalsoconsiderasevidencethepreviousoperatingexperience-andpastrecordofconvictions

oradmissionsofviolationsoftheapplicant(andanysubsidiaryorparentcorporation)in the field ofsolid

wastemanagementwhenconsideringcriteria(ii) and(v) underthisSection.” To theextentthat thelocal

decision-makeris not requiredto, butmayconsidersuchevidence,theprocesschangesfrom adjudicatory

fact-finding to legislativepolicy making. Considerfor example,anapplicationon a greenfieldsitewhere

opponentsdo not challengethesoundnessofthedesignor geologicconditions,but ratherprovethat the

applicanthasconstructedandoperatedsitesatotherlocationsin an unsafemanner.Section39.2(a)clearly

contemplatesthatadecision-makerin suchasituationwouldbefreeto rejectan applicationevenin light of

uncontradictedevidenceon the substantivesiting criteria. This becomesparticularlyrelevantin this case

whereRWDhasadeplorableoperatingrecordattheexistingfacility, andCCOChasarguedthatthis record

is a compelling basis to disbelieveRWD’s claimsregardinghydrogeologicconditionsat the proposed

expansionsite.3

RWD nextarguesthat theproceedingswere fundamentallyunfair becauseof improperex parte

contacts. Acknowledgingthat thereis no evidencethat thesecontactsandattemptedcontactsactually

influencedanyone’sdecision,RWDinsteadurgesachangein existinglaw torequirereversalwhenexparte

contactsby an affiliate or representativeofapartycreatean appearanceofimproprietywithout anactual

showingofprejudice. RWDarguesthatproofofprejudicepresentsan impossibleburdenbecauseit cannot

inquireinto themindsofthedecision-makers.Thefactualcenterpiecefortheseargumentsis theattemptof

FrankBeardin,an officerofCCOC,to givevideo tapesofa dramatictelevisionshowto someof theCity

~ RWD’s operatingrecordwith specificcitationsto thehearingtranscriptwill be discussedin detailin the
Sectionofthis Briefdealingwith whethertheCity Council’sdecisionon criterion ii wasagainstthemanifestweight
of theevidence.
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Council membersduringthehearings.4 -

Besideth-e obvious factthat the Board is requiredto follow existingAppellatecaselaw, to the

contraryRWD’s argumentis notwell takenbecauseit incorrectlypresumesthatthepartiesin aSection39.2

sitingproceedingareentitled to the sameproceduralandsubstantiveclue processsafeguardsastheywould

receivein atrial. A local sitingauthorityis notheldtothesamestandardofimpartiality asajudge.Land&

LakesCompanyvs.PCB,309iI.App.3d 41, 743N.E.2d188(3r~~Dist. 2000). Theparticipantsin thelandfill

expansionapplicationcould insistthat theprocedurescomportwith standardsoffundamentalfairness,but

theyarenot entitledto theconstitutionaldueprocesselementsofa fair trial. Tatevs. illinois Pollution

ControlBoard, 188Ill.App.3d994, 544N.E.2d 1176(4thDist. 1989). Fundamentalfairnessincorporatesand

requiresonly “minimal” standardsof proceduraldue process. Daley vs. Pollution Control Board, 264

Ill.App.3d968, 637N.E.2d1153 (1994). EvenPeopleex. rel. Klaerenvs. VillageofLisleholdsthat thefull

arrayofdueprocessprotectionsarenotnecessarilyavailableto participantsin quasi-iudicialproceedings.

Although RWD d6esnot claimthat CCOC engagedin anyex partecontactswhich wereactually

prejudicial,its inferencethat theexpartecontactsduringthependencyoftheApplicationwereentirelyone-

sidedisnot justified by the record. CCOC,in fact,filed a pre-hearingMotion complainingofRWD’s paid

newspaperadvertisingduringthependencyoftheApplication,toutingtheeconomicbenefitsoftheexpansion.

(TR. 2-24,Page16). In addition,CCOC complainedoftheApplicant maintainingan Internetwebpage

describing the expansionand outlining its proposedeconomicbenefitsduring the pendencyof the

proceedings.(TR. 2-24,Pages13, 14). Whetherornottheseelectronicandprint contactswith thedecision-

makers,althoughnotdirectlyaddressedto them,constitutedexpartecontactsis probablynot asrelevantat

thispointasthefactthat thesecontactsillustratethatRWDwasamajorcontributorin creatingthe“political”

atmospherewhich it complainsof in its Brief.

~ RWD’s argumentthat showingprejudicepresentsanimpossibleburdenbecauseit cannotinquireinto
thedecisionmakingprocessis inappropriatein that theCity Councilmemberswhowere approachedby Mr.
Beardinall testifiedthattheydid notwatch theTouchedByAnAngelepisode.
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TIlE DECISION OF THE CITY COUNCIL ON THE SUBSTANTIVE SITING CRITERIA
WAS NOT AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

- A. STANDARD OF REVIEW AND OVERVIEW -

It has longbeenestablishedthatthe decisionof the local sitingauthority in a landfill sitingappeal

shouldnot beoverruledunlessit isagainstthemanifestweightofthe evidence.McLeanCountyDisposal,

Inc. vs.CountyofMcLean,207Ill.App.3d 477, 566NE.2d26 (
4

th Dist. 1991). ThePollutionControlBoard,

in reviewingthe factualfindings of the local decision-maker,is not to reweighthe evidenceor makenew

credibility determinations.WasteManagementofillinois, Inc. vs.Pollution ControlBoard, 160il.App.3d

434, 513 NE.2d592 (2’~Dist. 1987). Thedeterminationof whethera proposedfacility is so designed,

located,andproposedto be operatedthatthe public health,safety,andwelfarewill beprotectedispurely a

matter of assessingthe credibility of expertwitnesses. Fairview Area CitizensTaskForce vs. illinois

PollutionControlBoard, 198ill.App.3d541, 555N.E.2d 1178(3” Dist. 1990). File vs.D& L Landfill, Inc.,

219Ill.App.3d897, 579NE.2d1228 (
5

thDist. 1991). It is not thedutyoftheBoardto reweightheevidence,

to judgethecredibility ofthewitnesses,or to substituteitsopinionfor thatof thelocal decision-maker.The

AppellateCourt decisionin FairviewAreaCitizensTaskForce canfairly bereadasmandatingthat if there

is any evidenceto supportthe local siting authority’sdecision,thatdecisionmuststand.

- The fact that a different decisionmight be reasonableis insufficient for reversal. The opposite

conclusionmustbeclearandindisputable.WillowbrookMotelvs.PollutionControl Board, 135Ill.App.3d

343, 41 N.E.2d1032 (P’ Dist. 1985). -

RWD relieson IndustrialFuelsandResourcesvs.PollutionBoard, 227Ill.App. 3d533,592N.E.2d

148 (]hi Dist. 1992)forthepropositionthat if the conclusionsoftheApplicant’sexpertwitnessesarenot

contradictedor directly rebutted,thedecision-makeris not free to reject thoseconclusions.This caseis,

however,not like IndustrialFuelswhichthe AppellateCourtdescribedas “not acasein which thereis a

conflict in the. evidenceon any material issue of fact.” Instead,in this case,thereis extensivecross-

examinationexposingweaknessesandinconsistenciesinthetestimonyoftheApplicant’switnesses,and,with

regard to criterion ii, an opposingwitnesswho pointsout weaknessesin anddisagreementswith the
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Applicant’s caseandwho opinesthat the evidenceis insufficient to supportthe Applicant’sconclusions.

RWD’s BriefmakesrepeatedmentionofthefactthatCCOC’shydrogeologist,CharlesNorris,doesnot offer

an ultimateopinion on criterion ii, butRWD’s Briefcitesno authorityin supportofthe propositionthatsuch

an opinion is requiredin orderfor the decision-makerto rejectthe conclusionsof theApplicant.

This caseis, in fact, morelike CDTLandfill Corporation vs.City ofJoliet,PCB98-60.(March5,

1998). In that case,like here,the City Council rejectedtherecommendationsof its consultantin voting

againsttheApplication,andtheBoardcorrectlyobservedthata consultantreportor staffrecommendation

is notbindingon thedecision-maker.Hedigervs.D & L Landfill, Inc., PCB90-163 (December20, 1990).

In CDTLandfill Corporation,therewasno evidencepresentedcontradictinganyoftheApplicant’sexperts.

Nonetheless,the Board found that the City could find such uncontradictedtestimony deficient and,

accordingly,theBoardfoundthat the City’s decisionrejectingtheApplication on criteria i and iii wasnot

againstthe manifestweightof theevidence. This is particularlyrelevantherebecauseCCOC’s cross-

examinationofseveraloftheApplicant’switnesses,includingthoseon criteriai, ii, andiii, revealedserious

anddisturbingdatamanipulation,datainconsistencies,andoutrighterrors. Thesefactorscoupledwith the

Applicant’stroublingoperatingrecordattheexistingfacility provideacompellingbasisfor the CityCouncil

to lose confidence in the conclusionsof these compromisedwitnessesregardlessof their apparent

“qualifications.”

B. THE CITY COUNCIL’S FINDING THAT THE APPLICANT HAD NOT PROVEN NEED
IS NOT AGAINST THE MANIFEST WEIGHT OF TILE EVIDENCE.

The evidenceofneedin this casedemonstratesthekind ofmathematicalmanipulationwhich is so

unrealisticthat theCity shouldfeel to drawtheconclusionthat is thereis no needfor theproposedfacility.

RWD’sBriefemphasizesthecredentialsandqualificationsofits witnessesin anapparentattemptto create

theimpressionthatdisagreementby theCity Councilwith witnessesof suchhighcaliberandobviousability

is unreasonable.In fact,SherylSmithdoesessentiallythesamereport in everyneedassessmentprojectshe

workson. Shelooksatwastegenerationin theservicearea,multiplies that amountby the numberofyears
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the HostAgreementrequirestheApplicantto providedisposalcapacitytotheHostcommunity,anddivides

thistotal into thecapacitycurrentlyexistingandavailable-to-the-servicearea.On 13 outof 13 occasionswhen

shehasperformedthis analysis,shefoundthataneedexisted. (TR. 2-25,Page45). This is not surprising

sinceby includingmetropolitanChicagolandin the serviceareaandexcludingthosecountieswherethereis

substantialsited capacity,onecan-alwaysguaranteethe outcomeof thiscomputation. Suchasimplistic

analysiswouldseemto makeit irrelevantthattheexistingRochelleLandfill actuallyhasmorethan20 years

remainingcapacityfor wastegeneratedin theCity of Rochelle.(TR. 2-25,Page66). Similarly, it wouldbe

irrelevantthat the Livingston Landfill, by itself, hasannualdisposalcapacityalmostequalto the waste

generatedin the Applicant’sentire servicearea. (TR. 2-25,Page101).

The foregoing notwithstanding,Ms. Smith was still requiredto make sometotally unrealistic

assumptionsin orderto validateher conclusion. Theseassumptionsare, in fact, sounrealisticthatthey

warrantthe City Councilfinding that hercredibility is undermined.Forexample,Ms. Smith assumedthat

of the 123,000,000tonsof wasterequiringdisposalin the serviceareaovertheprojectedlife ofthe facility,

noneofthatwould berecycled. This conditionof zerorecycling,however,doesnot existanywherein the

serviceareaandOgle County,wheretheCity ofRochelleis located,actuallyrecycledat arateof30%in the

lastyear,arate 20% in excessof its recyclinggoal. (TR. 2-25,Page57, 101). Additionally, Ms. Smith

assumedthat no additionalcapacitywouldeverbeavailablefor thedisposalneedsofthe serviceareaother

thanthecapacitycurrentlypermitted.(TR. 2-25,Page72). Accordingly,sheassumedthatthe 14,000.000

ton capacityof the Will CountyLandfill andthe capacityof the SouthStreatorexpansionwould not be

availableto the serviceareaeventhoughbothfacilitieshavefinal siting approval. (TR. 2-25,Pages97,98).

In the caseof SpoonRidge, apermittedlandfill with 39,000,000tons of availablecapacity,Ms. Smith

assumedthatwouldnot beavailable. (TR. 2-25,Pages98, 99). All RWD can sayby way ofresponsein its

Brief isthattheHearingOfficer’s reportagreedwith Ms.Smiththatit is appropriateto assumezerocapacity

increasesin calculatingneed. The HearingOfficer’s report is not evidenceandis not evenpersuasive,It

createsno presumptionsandhasno precedentialvalue. Ms.Smith’sreportandtestimonywasalsofraught

with errorswhich substantiallyunderminedhercredibility. Sheunderstatedthe projectedwastereceiptsat
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the proposedfacility by 500 tons perdayas earlyas 2005. (TR. 2-25, Pages59, 60). Her conclusions

regardingthe originsof thehistoricalwastestreamto the facility werenot verified by herdata. (TR. 2-25,

Page69). Herconclusionthat theexpansionwouldprovideeconomicbenefitsto local haulersin Rochelle

erroneouslyassumedthat 100%ofthewastegeneratedin theserviceareaoriginatedin Rochelle. (TR. 2-25,

Pages74, 75),5 Actually, Ms. Smithdid not knowthedimensionsof, or thecenterof the proposedservice

area. (TR. 2-25,Page88). Ms. Smith’s reporterroneouslystatedthat the Will Countyfacility would be

restricted-to wastefrom within that County,but sheadmittedon cross-examinationthatthe facility would

actuallybe allowedto takewastefrom municipalitiesin neighboringcommunitieswhich arecontiguousto

Will County. (TR. 2-25,Page96).

Ms.Smithdidananalysisofdrivingdistancesandcostsfrom Rocheiletootherfacilitiesin theservice

area. Counselfor CCOCwasableto demonstrate,throughcross-examinationandwith CCOCExhibits1,2,

3, and4, thatsheoverestimatedhaulingcoststo thesealternatefacilitiesby overestimatingandoverstating

thedistanceto thefour mostnearbyfacilities. (TR. 2-25,Pages105-112,CCOC Exhibits 1, 2, 3, 4).

In light of the foregoinginconsistencies,errorsandtotally unrealisticassumptions,Ms. Smith’s

testimonyis not persuasive,andthedecisionofthe City Councilrejectingherconclusionsis not againstthe

manifestweightofthe evidence.

C. THE CITY COUNCIL’S FINDING THAT THE FACILITY ISNOT SODESIGNED.
LOCATED AND PROPOSEDTO BE OPERATED THAT THE PUBLIC HEALTH,

SAFETY AND WELFARE WILL BE PROTECTED IS NOT AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE

This is thecriterionon whichtherewasdirectconflicting-evidence,thetestimonyofSteveStanford,

ahydrogeologistforRWD, andthetestimonyofCharlesNorris,thehydrogeologistforCCOC. Totheextent

thattheCity Councilweighedthisconflictingtestimonyandchoseto creditMr. Norris andnotMr. Stanford,

the Board’sjob in reviewingthe City Council’s decisionon this criterionshouldbe over. The fact thatthe

~ Ms. Smith opinedthatshereliedon the economicbenefitanalysisto supportherconclusion
thatneedexisted,but alsoadmittedthateconomicbenefit is notoneof theSection39.2 sitingcriteria.
(TR. 2-25,Page81).
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HearingOfficer mayhaveweighedthetestimonydifferently in his reportis irrelevant. RWD’s Brief with

sevenpagesdevotedto acritiqueof Mr. Norris’ testimonyis clearlyan improperattemptto havethe Board

reweighthecredibility of thesetwo witnesses.

Theforegoingnotwithstanding,thetestimonyof Mr. Stanfordwasnotcredible,andthetestimonyof

Mr. Norris was fatally damagingto theApplication. RWD’s Briefmentionsat leasttwice Mr. Stanford’s

conclusionthattheproposedsitewasthebestlocationhehadeverseenfrom ahydrogeologicperspective.

This bit of hyperboleby thewitness is centralto how heunderminedhis owncredibility.

The Applicationwithdrawn byRWD in 2000 wasfull of errorsandinconsistencies,andonewould

think thatin theensuingtwoyearspriorto asecondApplicationbeingfiled, RWD wouldhavegottenits facts

and figures straight. That is not the case. Additionally, RWD’s assumptionsand interpretationswere

decidedlynon-conservative.

Mr. Stanford,in hiscross-sections,minimizedthe amountofsand locatedunderneaththe proposed

site. Sandbodiesinhiscross-sectionswereoftendepictedasbeingofdiamondshapewith thethickestportion

encounteredattheboring,andthe sandbodypinchingoutimmediatelyon eithersideoftheboring. Thiswas

true even when sandwas identified at similar or identicalelevationsin adjacentborings wherecorrect

geologicpracticewouldhavebeento interpretthe sameas continuousbetweenthetwo borings. Examples

ofthiscanbefoundatBoringsG-41, R-107,G-122,EB-31,EB-33,EB-35,EB-32,andRL-8. (TR. 3-3,Pages

159-162,191,216). -

In anequallystartlingdisplayof intentionallyminimizingnegativefeatures,Mr. Stanfordclassified

observationwells withvirtually identicalelevationsandidenticaldepthsinto Bedrockas beingin different

geologicunitsbasedsolelyuponthepermeabilitydeterminedin slugtestingofthosewells. Exampleswould

beWells G-34-DandG-106-D. (TR. 3-3,Pages208,209). Similarly,Well G-24-D,whose,sandpackisonly

4-1/2feetbelowthetopofBedrock,isclassifiedasbeingin thelowerDolomite,otherwisedefinedasthearea

below thetop 10 feetof theBedrock. (TR. 3-3, Page212). As anotherexample,thetestedintervalof Well

G-68-1hydrogeologicallybehaveslike anaquifer,thematerialis geologicallyclassifiedlike thetightTiskilwa

Till which Mr. Stanfordrelieson as animpermeablebarrierbetweenthe bottomof the liner anduppermost
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aquifer, but yet the high permeabilityresults from this well are not included in assessingthe overall

permeabilityof theTiskilwaTill. (TR. 3-3, Page167). As afurtherexampleof Mr. Stanford’sintentionally

underestimatingthe permeabilityof the Tiskilwa Till, Mr. Norris pointedout that the slug tests(which

measurefield permeability)conductedin theTiskilwa Till for the 2003 Applicationarealmostanorderof

magnitude(10 times) lower in permeabilitythan thosereported in the 2000 Application, but that this

differenceis not apparentin slugtestsmeasuringthepermeabilityof theuppermostaquifer. (TR. 3-4, Page

107).

Duringthehearings,therewassignificantcontroversyabouttheelevationandextentoftheuppermost

aquifer,howit relatedto theDolomiteBedrock,,andhowthisaquiferinteractedwith theunderlyingSt. Peter

Sandstoneaquiferwhich servesthenearbyCrestonmunicipalwaterwells. Mr. Stanford’sgrossinability to

evenidentify andclassifythetop ofBedrockrendershisconclusionaboutthequalityofthegeologicsetting

completelymeaningless.Mr. StanfordshowedtheBedrockto the eastof Boring G-68-Ias rising whenthe

nextwell or control point in that directionactuallyhada lower top of Bedrock. (TR. 3-3, Page164). On

Cross-SectionK-K’, Mr. StanforddepictedBoringEB-3 1 asencounteringBedrockwhenthe actualboring

log showedthat it did not. (TR. 3-3, Page190,App. Page2158). Also on Cross-SectionK-K’ Mr. Stanford

depicts40 feetof Bedrockencounteredin BoringEB-35. However,on Cross-SectionC-C’, he depictsthe

sameboringashavingover60feetof Bedrock.Heexplainsthisanomalyas being“for illustrativepurposes.”

- (TR. 3-3,Page192, App.Pages2151,2158).BoringEB-33is depictedin thecross-sectionsasencountering

silty clay, but in theboringlogsis shownasactuallyencounteringBedrock. (TR. 3-3, Pages214,215).This

anomalyis describedbyMr. Stanfordasa“trackingerror.” OnCross-SectionK-K’, BoringEB-33 isshown

as endinginSt.PeterSandstone,yetno rockwasrecoveredfor classificationpurposesfrom thisboring. (TR.

3-3,Page2 1,8,App.Page2158). Accordingto theboringlog, G-104-Ididnot hitBedrock,yetTable2 in his

report showedit as encounteringBedrockseveralfeetbelowtheactualterminationof theboring. (TR. 3-3,

Page221). -This was concededby Mr. Stanfordto be “an error.” Boring G-109 in Cross-SectionJ-J

- terminatesatElevation750,butthe boringlog showsit asterminatingatElevation771. (TR. 3-3,Page239).

This wascharacterizedby Mr. Stanfordas a“drafting error.”
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Critical to the assessmentof the potential performanceof the landfill is an understandingof

groundwaterflow. This is assessedby developingpotentiometricsurfacemapsfor the variouswaterunits

encounteredunderthe site. Mr. Stanford’sefforts herewereno betterthanin theBedrock. First of all, Mr.

Stanforddid not includein hispotentiometricsurfacemapstheleachateheadsofwells in theexistingfacility.

(TR. 3-3, Pages197, 198). The potentiometricsurfacemapof the watertable, when comparedto the

topographyof the site, actuallyshowsa portionof the site as beingunderstandingwater. Mr. Stanford

describedthis as a “contouringartifact.” (TR. 3-3, Page213). Theheads(waterlevels) from Well R-107,

amonitoringwell for theexistingfacility althoughdepictedon Cross-SectionJ-J’, arenot evenincludedin

the potentiometricsurfacemaps. (TR. 3-3, Page194, App. Page2157). Mr. Norris was troubledby the

omissionof this “critical well.” (TR. 3-4,Page111). AlthoughMr. Stanforddiscountedthe importanceof

thepotentiometricsurfacemapof the uppermostaquifer,thatmapshowsgroundwateratthenorth endofthe

site moving againstthe knownregionalflow direction andactuallyleavingthesite in thedirectionof the

Crestonmunicipalwells. (TR. 3-4, Pages158-160).

In an apparentconcessionof the fact that Mr. Stanford’sgroundwaterimpact assessmentwas

seriouslyflawed,RWD arguesin its Brief thatagroundwaterimpactassessment(GIA) is not evenrequired

in a sitinghearing. Thatnotwithstanding,if aGIA is presented,its accuracyandbelievability becomesan

importantconsiderationin assessingthecredibility ofthewitnesses.Mr. Stanfordacknowledgedthathedid

not evenusethe site specificpermeabilitydatain performingthe GIA. (TR. 3-3, Pages151-153). Mr.

Stanfordacknowledgedthattheapplicablegroundwaterstandard(AGQS)for ammoniais .390, andthatthe

predictedconcentrationof ammoniaat his point of compliancein theGIA is .385, barely underthe limit.

However, he assumedastartingconcentrationof ammoniaof zero,when in fact the known background

concentrationatthe site is .243. Thiswould leadto afinal concentrationwhenoneaddsthe contribution

from leachateto the knownbackgroundconcentrationof .628. (TR. 3-3, Pages154-158). Mr. Norris,on

behalfof CCOC,madethe sameobservationandpointedout that with regard to ammonia,the AGQS is

exceededin theGIA. (TR. 3-4, Page55). Nonetheless,Mr. Stanfordcontinuedto insistthattheGIA did not

fail. Mr. Norris furtherpointedout thatsincetheGIA didnot incorporateknownsitespecificpermeabilities,
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the GIA was,by ignoring thisdata,able to eliminate95% ofthe knownflow underneaththe site. (TR. 3-4,

Pages59-61).

RWD dismissesMr. Norris as biasedandcharacterizeshisextensivecriticismsoftheApplication’s

datainterpretationas trivial. DescribingMr. Norris as“puffing” regardinghiscredentials,RWD pointsout

that he hasonly beena licensed-geologistfor a few years,but RWD fails to point out that the licensing

requirementhasonly existedin Illinois for a fewyears. In fact,Mr. Norris is licensedin multiple states;he

hasover30 yearsof experiencein the area;heis apastPresidentof theColoradoGroundwaterAssociation,

andhewas foranumberof yearsthe Managerof theIndustrial RelationsConsortiumofthe’Laboratoryfor

Supercomputingin Hydrogeologyatthe Universityof Illinois. (TR. 3-4,Pages36,37, 39,40). Mr. Norris

pointedoutthathe limitedhis testimony,particularlywith regardto the migrationof contaminantsfrom the

existingfacility dueto thefact that theApplicanthadnot includedall ofthe requireddocumentspreviously

filed with the EnvironmentalProtectionAgency. (TR, 3-4, Pages45~50).6

Mr. Norris confirmedthatRWD’s groundwaterimpactassessmentdid notmodelthe site conditions

accurately.(TR. 3-4,Page66). Healsopointedout thatMr. Stanford’sintroducingacontinuoussandlayer

into themodel,whichheclaimedtobeaveryconservativeassumption,actuallyhadtheoppositeeffect in that

the sandlayer in the modelwasconfiguredin such awayasto introducehorizontalflow from outsidethe

facility boundariesinorderto dilute anycontaminantsthatwouldpassthroughthe sandlayer. (TR. 3-4, Page

63).

Mr. Norris emphasizedthatRWD’s conclusionsregardingtheabilitiesoftheTiskilwa Till to actas

abarrierbetweenthe bottomof the landfill andthe uppermostaquiferaretotally unwarrantedand,in fact,

contradictedby the site specificdata. He pointedout thatcontaminationleavingthe existingfacility in the

form ofeither gasor leachateandobservedin ‘Monitoring Well R-107 provesthattherearerapidflow paths

throughthe Tiskilwa Till. (TR. 3-4,Pages74-76). Theseimpactsin Well R-107 indicatethe presenceof

preferredpathwaysfor migration in the Tiskilwa Till, therebyunderminingits ability to act as amajor

6 Section39.2(c)of theAct requiresthatasitingapplicationshall include“all documents,if any,

submittedas ofthatdateto theAgencypertainingto theproposedfacility ...“

13



componentthat enhancesthe public health,safetyandwelfare. (TR. 3-4, Pages77-78). Mr. Norris also

observedthathydrographsfor numerouswells atthe sitewith similaramplitudeof seasonalheadvariations

atdifferentdepthsdemonstratethatthereisanextensivefractureflow networkin theTiskilwa Till, allowing

rapid movementof waterthroughthat Till. (TR. 3-4, Pages81-83). He,alsopointed out that the sand

observedin the Tiskilwa Till, contraryto the interpretationofMr. Stanford,is highly connected.(TR. 3-4,

Pages89-90). Lastly, he notedthat the decliningvertical gradientsasonemovesdownwardthroughthe

TiskiiwaTill towardthetop of BedrockabsolutelycontradicttheApplicant’s interpretationofthe Tiskilwa

Till astight andmassive.(TR. 3-4, Pages91-95).

Mr. Norris wasalsodisturbedby thenumerouserrors,inconsistencies,anddatamanipulationsin the

ApplicationandMr. Stanford’stestimony. He pointed-outthatmonitoringwell headdatacontainedin the

Applicationis inconsistentwith datafromthe samemonitoringwells on file with the IEPA. (TR. 3-4, Pages

99-100). He wastroubledby the differing andcontradictoryinterpretationsof the samedatapointsin the

east/westandthe north/southcross-sections.(TR. 3-4, Page101).

Although RWD’s BriefdescribesMr. Norris’ criticismsof the Applicationas “trivial,” Mr. Norris

wasdeeplytroubledby the factthatthe ApplicationandMr. Stanfor,dhavefailed to correctly identify and

describetheuppermostaquiferimmediatelyunderthe site. HepointedoutthatMr. Stanfordhaschosenthe

wrongwell heads(waterlevels) to drawhispotentiometricmapof theuppermostaquifer,andthatthiserror

is propagatedto thedesignofthegroundwatermonitoringsystem. (TR. 3-4,Page112). He referredto these

ascritical datairregularitiesandobservedthat if theuppermostaquiferhadbeencorrectlymapped,it would

showaclearflow pathin the directionof theCrestonmunicipalwaterwells. (TR. 3-4, Page103-lOS).

ThesignificanceoftheforegoingisthatMr. Norrisidentifiedanearbymunicipalwatersupplywhich

is at immediaterisk of contaminationfrom landfill leachatereleases.‘On cross-examination,he performed

somecalculationsto assessthis risk. He first of all pointedout that despitethe Applicant’s claim of an

impermeableTiskilwa Till, waterwill travel from thegroundsurfaceatthe siteto theuppermostaquiferin

lessthan50 years.(TR. 3-4, Page154). Healsocalculatedthatwaterwill travel fromtheuppermostaquifer

into the regional St. PeterSandstoneaquifer in 3.8 years. (TR. 3-4, Pages173-175). He concludedby
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computingthat waterwill travel from the groundsurfaceat the siteto the Crestonmunicipalwells in 169

years.(TR. 3-4, Pages183, 184, 186-187). -

CCOCwas,and is, very critical of theApplicant’s handlingof thegroundwaterinterceptortrench

betweenexistingUnits 1 and2, describedby theApplicant andits witnessesasa FrenchDrain designedto

trap and divert contaminationfrom Unit 1 before it impactsUnit 2 of the existingfacility. RWD’s Brief

missesthepointby arguingthatUnit 1 isapre-SubtitleD Landfill, andthereforecontaminationfromthesame

is not surprising. The real issueis thatRWD’s actions with regardto the groundwaterinterceptortrench

demonstratea callous disregardfor the groundwatercontaminationleaving the existing landfill anda

consciousdecisionto avoidaddressingaseriousexistingproblem.

Mr. Norrisobservedthatthegroundwaterinterceptortrench,anengineeredundergroundgravellayer,

is, in fact, a FrenchDrain installedanddesignedto trap andextractany contaminationreleasesinto the

groundwaterfrom Unit I. (TR. 3-4, Page69). Datareportedto the IEPA verify that groundwaterin the

interceptortrenchisimpactedwithorganics andchlorinatedcompounds.(TR. 3-4,Pages72-73).Mr. Zinnen,

theApplicant’sdesignengineer,confirmedthat while waterin theinterceptortrenchwould appropriatelybe

consideredas leachate.(TR. 2-25,Page192). EventhoughMr. Zinnenhasbeeninvolvedwith the existing

facility for 10years,hedid notknowthevolumeofcontaminatedwatermovingthroughtheinterceptortrench

anddid not know if that waterwas evenbeinganalyzedanymore. (TR. 2-25, Pages189, 192). Clyde

Gelderlous,thepersonin chargeof daily operationsattheexistingfacility, did not knowanythingaboutthe

groundwaterinterceptortrenchotherthanwaterwasno longerbeingpumpedfromthesame.(TR. 2-26,Pages

60, 61). TomHilbert, theVice-PresidentofEngineeringfor WinnebagoReclamation,oneof theco-owners

ofRWD, indicatedthattheydo not keeparecordof howmuch leachateis generatedin Unit 1, the unlined

disposalarea.(TR. 2-26,Page124).Herecalledthatthegroundwaterinterceptortrenchwasinstalledin 1995

or 1996 andwaspumpedfor ayearwith the extractedgroundwaterdischargedinto asedimentationbasin.

WhenRWDrealizedthatthiswaterwastoo impactedtodischargeinto thewatersofthe StateofIllinois, they

stoppedpumpingthe trenchaltogether.Monitoring showsthe groundwaterin the interceptortrench is still

contaminated,andMr. Hilbert indicatedthatwhiletheyhaveconsidered,andarestill considering,de-watering
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the trench,theyhavenot doneso in approximately6years. (TR. 2-26, Pages127-130).

The sum andsubstanceof the foregoingis that Unit 3, the groundwaterinterceptortrench,was,

installedfor thesolepurposeofidentifyingandremovinggroundwatercontaminatedby Unit 1. WhenRWD

realizedthatthisgroundwaterwhichtheyhadbeenimproperlydischarginginto astormwaterrun-offpond-

was,in fact,contaminated,theysimplywalkedawayfrom theproblem.

Theforegoingattitudeof intentionallyturningone’sbackon seriousoperationalandenvironmental

problemsisconsistentwith RWD’s operationalhistory atthe existingsite. Themoststrikingaspectofthat

operationalhistoryisRWD’s continuous,andsometimesconfrontational,refusalto acknowledgeandaddress

problems. Mr. Gelderlousadmittedthatwhile he was operatingthe facility between1991 and 1996,he

received5 administrativecitationswhichheappealedin everycaseto-thePollutionControlBoardand,in one

casetotheAppellateCourtdespitethefact that eachcitationcarriedonlya $500fine. (TR. 2-26,Pages67-

69). WhenshowntheBoard’sdecisionfinding him responsiblefor theviolationssetforth inPCBcase:92-

64, Mr. Gelderlousstill deniedresponsibility.(TR. 2-26,Page70). Similarly,whenconfrontedwith CCOC

ExhibitS,aninspectionreportindicatingthataspecialwastestreamwasmostlywater,Mr. Gelderlousdenied

thatthis hadoccurred. (TR. 2-26,Page52). He alsodeniedthat the inspectionreport’sreferenceto the

operator’sfailureto coverexhumedwastewasaproblem. (TR. 2-26,Page52).

Mr. Hilbert,who hasbeeninvolvedwith thefacility sincethemid-90’s, pointedout that therehave

only been5 noticesofviolationsand2 administrativewarningssince1995. (TR. 2-26,Page98). However,

in 41 inspectionsbetweenFebruary,1999 andNovember,2001,deficiencieswerenoted on 35 occasions.

(CCOCExhibit 8). Mr. Hubertdismissedtheseas pendingnotices,meaningproblemspreviouslyidentified

whichhadnotyetbeencorrected.(TR. 2-26,Page139). ViolationsMr. Flilbert admitteddid includeoneon

November1, 1999 for leachateflows enteringthewatersofthe State. (TR. 2-26,Page136).

In addition to refusingto admit responsibilityfor violations, RWD hasdemonstratedapatternof

severelylateresponsesto IEPA directives. Mr. Gelderlouscouldnot recallwhetherit mighthavetakenas

longas 6yearsfrom thedateofthe initial mandateforRWD to installarequiredgasmanagementsystemat

the existing facility. (TR. 2-26, Page59). The facility was first cited for lack of compliancewith gas
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monitoringdirectiveson July31, 1996. (TR. 2-26,Page131). Mr. Hubertacknowledgedthatdeficiencies

relatedto the gasmonitoringsystemwerenoted10 moretimesin inspectionsoverthenext3 years.(TR. 2-

26, Pages135, 136). Lastly, the IEPA directedRWD to initiate closureon Unit 1 in 2000,andinformed

RWD in writing thatthis closureshouldhavebeencompletedby July28, 2000. (CCOCExhibit 9). As of

thedateofMr. Hubert’stestimonyon February26,2003,theclosureofUnit 1 wasstill notcompleted.(TR.

2-26,Page143). -

Giventheforegoingpatternofconduct,RWD is properlycharacterizedasanon-compliantpartyand

litigious operatorwho wouldnot beproactivein ensuringenvironmentalsafety. The see-no-evil approach

demonstratedinRWD’sapproachtothegroundwaterinterceptortrenchshould,alone,besufficienttojustify

the City Council in finding that thefacility is not sodesigned,located,andproposedto- be operatedas to

protectthe publichealth,safety,andwelfare. -

D. THE CITY COUNCIL’S FINDING THAT THE FACILITY IS NOT SO LOCATED
AS TO MINIMIZE INCOMPATIBILITY WITH TILE CHARACTER OF -

THE SIIRROIJNDINGAREA AND TO MINIMIZE THE EFFECT ON THE VALUE
OF THE SURROUNDING PROPERTY IS NOT AGAINST THE

MANIFEST WEIGHT OF THE EVIDENCE.

ThetestimonyofRWD’ s two witnesseson this criterionwas seriouslyflawedandanything

butpersuasive.ChrisLannert,whotestifiedthatthefacility wouldbecompatiblewith surroundinglanduses,

hastestifiedat sitinghearingson 35 previousoccasions,comingto the conclusionthatthefacility wouldbe

compatibleon 34 of thoseoccasions.The onetimeMr. Lannertconcludedthata facility would not be

compatible,hewastestifyingfor asitingopponent.(TR. 2-24,Page86).

- Despiteall theoff-sitephotoviewsMr. Lannertusedto demonstratecompatibility,hehadnonefrom

the Villageof Crestonwhichistheclosesturbanareaandmaycontainup to 100homes.(TR. 2-24,Page94).

He acknowledgedthattheproposedfacility wouldbethelargestlandform in Ogle County. (TR. 2-24,Page

109).

Most troubling aboutMr. Lannert’s testimonyis that his conclusionswere basedin substantial

relianceon anoff-sitescreeningbermbetweentheproposedfacility andtheVillage of Creston.Hedid not
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knowwho ownsthelandon whichthisbermislocated,orhow it will beregulatedsinceit is, in fact,not part

of thefacility. (TR. 2-26,Pages190,191). Thisbermis already35 feethigh in places,butstill notvegetated.

(TR. 2-24,Pages99,112).

PeterPolletti, arealestateappraiser,is alsoaregularin- landfill sitinghearingshavingtestified20 to

25 timesthataproposedfacility will notimpactpropertyvalues.(TR. 2-24,Page146). A limiting condition

forhisconclusionsis thattherewouldbe100%compliancewith all regulations,adubiousassumptiongiven

RWD’s operatingrecord. (TR. 2-24,Page148).

AlthoughMr. Polletti’sconclusionsarepresentedasscience,theyarenothingmorethanguessesand

statisticalmanipulations.Mr. Polletti’s approachis to comparevariousaspectsofpropertysalesin atarget

areadefinedas generallya 1 to 1.5 mile radiusaroundtheproposedsiteandacontrolareadefinedgenerally

as the remainderof the community. Mr. Polletti is not awareof any studiesthat establishthe scientific

validity ofthis approach.(TR.2-24,Page159). TheVillage of Crestoniswithin histargetarea. Mr. Polletti

concededthatCrestonhasan 11% higher householdincomethan theCity of.Rochelle,but yet haslower H

propertyvalues. (TR. 2-24,Pages152-158). Mr. Pollettiadmittedthat he wouldjust be guessingthat the

proximity oftherailroadandlackof proximity to shoppingmightaccountfor thesedifferences,andthathe

did not haveanydatato supportthoseguesses.The analysisalsoassumesthattheexistinglandfill operation

whichis one-eighththesizeoftheproposedexpansionhasasimilar impacton surroundingpropertyvalues

and,again,Mr. Pollettiwasunawareof anystudiesotherthanhisownto supportthatassumption.(TR. 2-24,

Pages163, 165).

As was the casewith a numberof otherwitnessesfor RWD, Mr. Polletti’stestimonywas severely

underminedby theseriousandunjustifieddatamanipulationrequiredto reachhisconclusions.Mr. PoUetti

analyzedeveryfifth saleout of370, yethis totalof 80 indicatesthat othersaleswereadded.He offeredno

explanationasto those.(TR. 2-24,Pages170, 171). Heexcluded,withoutjustificationorscientificsupport,

all bi-level andtn-level sales,all residentialsaleswhich includedlargelots, all residentialsalesinvolving

constructionbefore 1950,andall residentialsalesincludingout buildings. (TR. 2-24,Page169). He also

excludedfromhis controlgroupall salesin anareacalledLindenwoodwithoutofferingexplanation.(TR.2-
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24, Pages160-161). Onthe otherhand,he includedonesalein the targetareathat was outsidethe time

parametersforhis study,andthatsale,coincidentally,hadthehighestrateofappreciationofanysalewithin

thetargetarea. (TR. 2-24,page166). -

Despitethe selectiveinclusionandexclusionof salesinformation,Mr. Polletti’s numbers,in fact,

suggestthattherewill be an impacton propertyvalues. Hedid not considerrateofturn-ovenin the control

andtargetstudyareas,norpercentageof askingpricerealized,nor lot sizeotherthanto excludelarge lots.

(TR. 2-24,Pages157, 158). Hedid acknowledgethatlot sizesin Crestonin thetargetareawere largerthan

Rochellein thecontrolarea,but disputedthatthereis acorrelationbetweenpricesandlot size. (TR. 2-24,

Page162). Healsoadmittedthat if theresidentialsalesin thetargetareawerelookedatsequentially,every

singlesalehasa lower rateof appreciationthanthe previoussale. (TR. 2-24,Page168, 169). Lastly, he

acknowledgedthatthe4 salesin thetargetareasincethefirstApplicationwasfiled haveasignificantly lower

averagepricethanthe remainderof thesalesprior to filing ofthe first Application. (TR. 2-24,Page172).

With regardto compatibility, Mr. Lannert’sconclusionsaresubstantiallybaseduponthe existence

of a screeningberm, which is outsideof the facility’s boundariesand,therefore,beyondthe ability of the

siting authorityto control. Mr. Polletti’sconclusionsarebasedon highly selectivedatamanipulation,and

eventhen Mr. Polletti neverdisputedthat thereis no scientific validationof his conceptualapproachto

assessingrealestatevalueimpacts.In fact,thedata,asselectiveas it is, clearlyshowsdecreasingratesofreal

estateappreciationin theareasurroundingtheexistinglandfill. Accordingly,theCity Councilwasjustified

in concludingthatthis criterionhadnot beenmet.

- CONCLUSION

For the foregoingreasons,ConcernedCitizensOfOgle Countyrespectfullypraysthatthe decision

of theRochelleCity Councildenyingthe Siting Applicationbe affirmed.

ConcernedCitize s OfOgle Coun
GEORGEMUELLER, P.C. — -

Attorneyat Law BY: - --.,j-
501StateSt. TheirAtto
Ottawa,IL 61350 -

Phone: (815)433-4705
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APPENDIX A



RochelleCity CouncilMembers
Page2
May 16, 2003

In reliance‘on thetermsof theHostAgreemeiit,RWD hasacquiredtheproperty
knownastheBabsonFarmaswell asthepropertyknownas theCrestonParcel.- At the
requestoftheCity, RWD hasannexedbothoftheseparcelsto theCity, in eachcase
underan.~A_rmexationAgreement,which~peciflca1lyprovidesfor theuseoftheproperty
asalandfill. Despiteits obligationsunderthe termsoftheHostAgreement,theCitydid
notcooperatewithRWDin theplanning,developmentor considerationoftheexpansion
andhascompletelyfailed to makeaccurateinformationconcerningthelandfill available
to thepublic. Moreover,webelievethat theCity has,indirectlyandwithout informing
RWD orthepublic, takenactionwhichhastheintendedorprobable’effectof interfering
unreasonablywith theoperationorexpansionofthefacilityby adoptingrequirementsor
conditionsthathavenotbeendisclosed.

If theCity’s breachoftheHostAgre~mentis not curedby theactionof thePCB
orotherwise,theCity’s courseofconductviolatestheCity’s obligationsundertheHost
Agreementaswell astheimpliedobligationof“good faith” which is imposedon theCity
underIllinois law, therebyrelievingRWD from furthermonetaryandotherobligations
undertheHostAgreement. WenotethattheCity’s courseofconductalsoconstitutes
“UncontroUableCircumstances”underSection13.4oftheHàstAgreementin thatdenial
of theexpansionconstitutesan“act, eventor condition. . . thathashad.•.. amateriaJ -

adverseeffectont’ RWD’s rights undertheHostAgreementandwas“beyondthe
reasonablecontrolof’ RWD. Thosecircumstances,if notcured,.thud furtherexcuse
RWD’s obligation.toperformvariousnon-monetaryobligations~indertheHost
Agreement,includingprovidingtheCitywith disposalcapacityfor20 yearsunder.
Section2.2, providii~gfreewastedisposalunderSection3.1, reservingsuchcapacity -

underSection3.9 andassumingtheclosureandpost-closurecostsfor theexisting
facility, inc’1udin~Unit I (Section3.12). . . . -

Becausetheseissuesarequite seriousandinvolve substantialdamages,wewant
- to makesurethattheCityis on noticeattheearliestopportunityandwill ~ummarizethe

legal basesfor ourclaim in orderthat theCity Councilmaycarefullyconsiderits
obligations. - - . . - -

WhentheHostAgreementwasexecuted,theCity wasnot thesiting authorityin
that the landhadnot yetbeenannexedto ~.heCity. TheCitywasthelessorof theexisting
fLlitydttmed ~
approvalfor anexpansionoftheexistinglandfill facility” in itsproprietary capacityas
lessor.Thus,if RWDhadappliedfor anexpansionwith Ogle Countyas the siting
authority, theCity clearlycouldnôthavevotedto objectto theexpansionconsistentwith
its “CooperativeGuarantee:.”Mthq~.lghthe City subsequentlyb~camethesiting authority
fortheexpansion,its dutiesunderthe1a~idflh1leaseI~emainedunchanged,andit was
obligatedto communicateeffectivelywith RWI) and,thepublic before,during andafter
theproceedingregardingtheCity’s requirements,standardsaridconditionsassociated
with the laiidfill andto approvea reasonableexpansionrecommendedbythe City~staffs
independentconsultantsandattorneysaswell asby theHearingOfficer.



RocheileCity CouncilMembers
Page4
May 16, 2003

havethelegislativeauthority to enactanordinanceorresolutionthatbreachesits
contractualobligationsunder.a lease‘of xñiuiicipálproperty,butthat doesnotprecludean
action‘for breachofcontractin connectionwith a leaseenteredinto in itsproprietary
capacity.~~In re Wa-Wa-Yanda,Inc. v. Dickerson,18 A,D.2d 251,254,239 N.Y.S.2d -

473,477 (1963). Undersuchcircumstances“[u]se oftheordinancewasmerely‘the
City’s wayofbreachingthecontract.” E & EHauling, Inc. v. ForestPreserveDistrict~f
DuPageCounty,613 F.2d675,680 (7th Cir. 1980).

Iii B & B Haulinga landfill operatorleasedtheMallardLakeRecreational
Preservefrom theDuPageCountyForestPreserveDistrict with theexclusiveright to
operateandmaintainasanitarylandfill. WhentheForestPreserveDistrict subsequently
adoptednewordinancesprohibitingcertainwastefrom beingdepositedatthe landfill
site, theSeventhCircuit foundtherewasaclaim againsttheForestPreserveDistrict for
violatingtheContractClauseof theUnitedStatesConstitution,whichprovides“No State
shall.. . passany. . . law impairingtheObligationofContracts.”Thatis somewhat
similar to whathadhappenedin theWa-Wa-Yandacasewherethetownhadleasedland
for amarinaandthesaleof gasolinebutsubsequentlyenactedan ordinancebarringthe
saleof gasoline.Suchan abrogationofcontractrights isnotpermissible,arid someone
contractingwith amunicipality,suchasRWD,hasaright to eitherenforceits contract
againsttheCity orobtaindamagesfor thecontract’sunconstitutionalimpairment. One
wayor theother,RWD is entitledto enforcetheCity’s contractualdutiesunderthelease
madein theCity~sproprietarycapacity.That.ri~htto enfor~ethecontr~ctis not thesame
asaright to challengetheCity’s legislaiive.aüthority,andthe’City’s exercise,of
legislativeauthorityin violation ofsuchacontractentitlesRWD tocontractremedies.
SeealsoMid-AmericanWasteSystems,Inc. v. City of Gary,49 F.3d 286 (

7
th Cir. 1995)

(lesseeoftheGarylandfill couldclaimdamagesagainsttheCity underits leasefor
interfermunwith theonerationofthelaridfllfl. .- -
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HoátAgreementareto beconsideredmade“UnderProtest.”RWDhasexpended
millions of dollarsin goodfaith in relianceon theCity’s assurancesand on theCity’s
expressobligationto complywith its cooperationobligationsundertheHostAgreement.
Thus,RWD e~cpectsthattheCitywill eithercureits defaultoranswe,rin damagesor such
otherreinediës~asmaybeappropriate.

‘Very truly yours,

ROCHELLEWASTEDISPOSAL,L.L.C.

By McGree~iy,Johnson& Williams, P.C.
- ‘ Its Attorneys-

By -

- MichaelF. OtBrien
- ‘ Oneof its Attorneys’

cc: DennisHewitt,:Bsq.
- CharlesHeisten,Esq~-,~ -
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