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ILLiNOIS POLLUTION CONTROLBOARD CLERK’S OFFICE
OCT o 6 2003

LOWE TRANSFER,INC. andMARSHALL )
) STATE OFIWNOIS

Pollution Control Board
Petitioners, )

)
vs. ) CaseNo. PCB 03-221

)
COUNTYBOARD OF MCHENRY COUNTY,)
ILLINOIS )

)
Respondent. )

NOTICE OF FILING

TO: SeeAffidavit ofService

PLEASETAKE NOTICE that on October2, 2003, wemailedfor filing with theIllinois
Pollution Control Board, the attachedRespondent County Board of McHenry County,
Illinois’ Responseto Co-Petitioners’ Motion to Strike Portions of County’s Responseto
Motion to DeemSite Location Application Approved, a copyofwhich is attachedhereto.

Dated:October2, 2003 RespectfullySubmitted,

OnbehalfoftheCountyBoardofMcHenry
County,Illinois

By: Hinshaw& Culbertson

~1~jQ~J~Mki
Oneofits Attorneys

HINSHAW & CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford,Illinois 61105-1389
815/490-4900

70379297v1 830017



RECEHVE~

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE

OCT 062003
LOWE TRANSFER,INC. andMARSHALL )
LOWE, ) STATE OFILLINOIS

Pollution Control Board
Petitioners, )

)
vs. ) CaseNo. PCB03-221

) Pollution ControlFacility Siting Appeal
COUNTYBOARD OF MCHENRY COUNTY,)
ILLINOIS

)
Respondent. )

RESPONDENT COUNTY BOARD OF MCHENRY COUNTY, ILLINOIS’ RESPONSE
TO CO-PETITIONERS’ MOTION TO STRIKE PORTIONS OF COUNTY’S RESPONSE

TO MOTION TO DEEM SITE LOCATION APPLICATION APPROVED

NOW COMES,Respondent,COUNTY BOARD OF MCHENRY COUNTY,ILLiNOIS,

by and throughits attorneys,Hinshaw & Culbertson,and in responseto Co-Petitioners’Motion

to StrikePortionsofCounty’s Responseto Motion to DeemSiteLocationApplicationApproved,

statesas follows:

1. Co-Petitioners’ Motion to Strike is improper.

Co-Petitioners’Motion to Strike is inappropriateas it generallyconsistsof an argument

and disagreementwith Respondent’sResponseto Co-Petitioners’Motion to DeemLowe’s Site

LocationApplication Approved. This is not the purposeof a motion to strike. A motion to

strike is appropriatewhena pleadingis insufficient in law or containsimmaterialmatter. See

735 ILCS 5/2-615 (2002); seealso 35 Ill.Adm.Code 101.500(a)(explainingthat that theBoard

mayentertainmotionspermissibleunderthe Illinois Codeof Civil Procedure).In this case,the

matterattackedby Co-Petitionersin theirMotion to Strikearenot immaterialmattersbut, rather,

is amatterofargument.As such,Co-Petitioners’Motion to Strikeis improper.

ThroughtheirMotion to Strike,Co-Petitionersareclearlyattemptingto raiseanissueand

argumentthat theyhave no right to raisein sucha motion. Rather,the appropriatevehicle in



whichto raisesuchan issuewould be througha Reply to the County’sResponse,aflerseeking

andreceivingpermissionfrom theBoardor hearingofficer to file sucha document. See35 Ill.

Adm. Code § 101.500(e). Co-Petitionershave filed a Reply, but they have failed to seek or

receivepermissionfrom this Board or the hearingofficer to file sucha Reply; therefore,that

Reply should be disregarded. (SeeRespondent’sMotion to Strike Co-Petitioners’Reply to

County’s Responseto Motion to Deem Lowe’s Site Location Application Approved).

Furthermore,Co-Petitioners’Reply fails to mentiontheissueraisedin Co-Petitioners’Motion to

Strike. As such,thatissueshouldbedeemedwaived.

To the extent that this Board considersthe argumentraised by Co-Petitioners,Co-

Petitioners’argumentshaveno merit, assetout below.

2. Co-Petitionerserroneously implied that notice had to be printed in McHenry
County.

Co-Petitionerscontendthat they did not assertthat,noticeundersection40.1 of the Act

had to beprintedin McHenryCounty;however,in Co-Petitioners’Memorandumin Supportof

theirMotion, Co-Petitionersassertthat PioneerPress’newspapersarepublishedat its Northfield

facility, the locationwherethenewspapersareprintedandbundled.(SeeLowe’s Memorandum

in Supportof Motion to DeemLowe’s SiteLocationApplication ApprovedDue to theBoard’s

Failure to Comply with theAct’s PublicationandNotice Requirements,pp. 5-6). By asserting

that publication of the newspaperoccurredwherethenewspaperswere printed,Co-Petitioners

wereclearlysuggestingthat the locationof printing is also thelocationofpublication. As such,

it wasentirely appropriatefor Respondentto supply to this Boardthe overwhelmingauthority

thatprovidesthat“published” doesnot mean“printed.”

It is simply nonsensicalfor Co-Petitionersto assertthat theywerenot suggestingthatthe

location ofprinting is alsothelocationofpublicationin light of Co-Petitioners’assertionthat the



placeofpublicationof thenewspapersat issuewastheNorthfield facility — the locationof their

printing. Co-Petitionersfurther contendedthat Northfield couldbe the only possibleplaceof

publicationbecausethe newspapersweredistributedfrom that facility. However,it only makes

sensethat newspaperswill be distributed from the facility from which they are printed.

Therefore, under Co-Petitioners’reasoning,the location of the printing of a newspaperwill

always be its place of publicationbecausenewspapersobviously have to be distributed from

theirplaceof printing. As such,Co-Petitionerswereclearlyassertingthatanewspaper’slocation

ofprinting also determinesthelocationofthenewspaper’spublication,therebyimplying that the

newspapersat issuein this casehad to be printedin McHenry to meet the requirementsof

section40.1 oftheAct. As set forth in Respondent’sResponse,suchassertionsareerroneous.

WHEREFORE, Respondent,County Board of McHenry County, Illinois, respectfully

requeststhatthis BoarddenyCo-PetitionersMotion to Strike.

I)

Dated:October2’.~’ 2003 Respectfully Submitted,
RESPONDENTCOUNTYBOARD
OFMCHENRYCOUNTY,ILLINOIS

By:_______

Charles F. Helsten
Heather K. Lloyd
HINSHAW& CLfLBERTSON
100ParkAvenue
P.O. Box 1389
Rockford, IL 61 105-1389
815-490-4900

70379171v1 830017



AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection1-109ofthe Illinois Codeof Civil
Procedure,herebyunder penalty of perjury under the laws of the United Statesof America,
certifiesthaton October2, 2003,theRespondentCounty Board of McHenry County, Illinois’
Responseto Co-Petitioners’ Motion to Strike Portions of County’s Responseto Motion to
DeemSite Location Application Approved, wassentto:

David McArdle
Zukowski, Rogers,Flood & McArdle

50 Virginia Street
CrystalLake, IL 60014

DorothyM. Gunn
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100W.RandolphSt., Ste. 11-500

Chicago,IL 60601

BradleyHalloran
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100W.RandolphSt., Ste. 11-500

Chicago,IL 60601

By depositinga copy thereof,enclosedin an envelopein the United StatesMail at Rockford,
Illinois, properpostageprepaid,beforethehourof 5:00 P.M., addressedasabove.

~4z9~L~

HINSHAW & CULBERTSON
100 Park Avenue
P.O. Box 1389
Rockford,IL 61101
(815)490-4900

70379295v1 830017


