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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

In the Matter Of: )
)

JOHNS MANVILLE, a Delaware )
corporation, )

)
Complainant, ) PCB No. 14-3

)
v. )

)
ILLINOIS DEPARTMENT OF )
TRANSPORTATION, )

)
Respondent. )

COMPLAINANT’S RESPONSE TO RESPONDENT’S MOTION IN LIMINE TO BAR
CERTAIN OPINION TESTIMONY OF DOUGLAS G. DORGAN

Complainant JOHNS MANVILLE (“JM”) hereby submits its response to Respondent

ILLINOIS DEPARTMENT OF TRANSPORTATION (“IDOT”)’s Motion in Limine to Bar

Certain Opinion Testimony of Douglas G. Dorgan (the “Motion”) as follows:

INTRODUCTION

Unlike Mr. Dorgan’s expert opinions in this case, IDOT’s Motion can only be considered

unsupported, misleading, and overreaching. Where IDOT claims that Mr. Dorgan opines on

ultimate legal issues in this case, IDOT overstates the ultimate issue to be decided and misstates

the opinions rendered by Mr. Dorgan. Where IDOT argues that Mr. Dorgan lacks qualifications

to render an expert opinion about the design or construction of IDOT’s Amstutz Project (the

“Project”), IDOT distorts Mr. Dorgan’s opinions and undervalues Mr. Dorgan’s significant and

lengthy experience in the environmental field, which has encompassed extensive engineering

work. Where IDOT asserts that Mr. Dorgan’s opinions are based upon the opinions of another

expert, IDOT selectively cites to a portion of Mr. Dorgan’s deposition testimony, but ignores Mr.

Dorgan’s testimony flatly denying such a claim. Lastly, where IDOT claims that Mr. Dorgan’s
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opinions are based on conjecture, IDOT neglects to consider Mr. Dorgan’s pervasive citation to

the documentary evidence on which his conclusions are based. IDOT’s Motion should be

denied.

ARGUMENT

1. While Mr. Dorgan’s Report Does Not Opine On The Ultimate Issues In This Case,
He Should Not Be Barred From Doing So At Trial.

In its attempt to exclude Mr. Dorgan from testifying to certain conclusions in his Expert

Report dated March 16, 2015 (the “Expert Report,” attached hereto as Exh. 1), IDOT

misidentifies the ultimate issues in this case and misreads Mr. Dorgan’s Expert Report. Contrary

to IDOT’s assertion, the “ultimate question” in this case is not whether “IDOT’s conduct some

forty plus years ago in the construction of the Project constitutes a violation of the Section 21(a)

and (e) of the Act.” (Motion, p. 3.) Rather, while IDOT’s conduct is relevant to the ultimate

question, the only ultimate question is whether JM, as a matter of law, has met its burden of

proof. Compare KCBX Terminals Co. v. Illinois Environmental Protection Agency, PCB 14-

110, 2014 WL 1757982 (Apr. 28, 2014) (B. Halloran). In KCBX Terminals, the respondent

moved to bar the opinion testimony of two of the complainant’s proffered experts on the grounds

that those opinions constituted improper legal conclusions. See id. at *2. Those experts

proposed to testify, in part, on whether certain of the petitioner’s actions would violate the

Illinois Environmental Protection Act (“IEPA”) or Illinois Pollution Control Board Regulations.

See id. at *3. In allowing the experts to testify regarding their disclosed opinions, the Hearing

Officer found that the proffered experts’ disclosed opinions did “not constitute an opinion on

whether, as a matter of law, [petitioner] has met its burden of proof — the ultimate question

before the Board.” Id.
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Like in KCBX Terminals, here, Mr. Dorgan is not proposing to testify as to whether JM

has met its burden in proving its claims against IDOT — the ultimate question before the Board.

Instead, Mr. Dorgan seeks to offer testimony “concern[ing] how the information and documents

contained in the administrative record relates to the regulations set forth.” Compare id. with

Deposition of Douglas G. Dorgan, Jr. dated May 6, 2015 (“Dorgan Dep.”) at 151:8-153:6,

excerpts attached as Exh. 2. IDOT makes no argument, and cannot argue, that Mr. Dorgan is not

qualified to testify as an expert on the relationship of the materials exchanged in this case to the

Board regulations or to the provisions of the IEPA. Compare id. at *3. As such, IDOT’s

argument that Mr. Dorgan’s opinions constitute “impermissible legal conclusions that go to the

ultimate issue before the Board in the upcoming hearing in this matter” (Motion, p. 2), fails on

this basis alone.

Assuming arguendo that IDOT’s alleged violations of Sections 21 of the IEPA were

ultimate conclusions in this case — which they are not — nowhere in the body of Mr. Dorgan’s

Expert Report does Mr. Dorgan ultimately conclude that IDOT violated the IEPA. Rather, the

Report states that “[b]ased upon my significant experience with the IEPA, the IEPA regulations,

the Act, CERCLA, RCRA and USEPA, . . . it is my opinion that IEPA would more likely than

not view IDOT’s conduct during the Amstutz Project involving asbestos as violation Section 21

of the Act.” (See Expert Report, § 3.4.) Mr. Dorgan is not testifying to legal conclusions, as

IDOT suggests, but he is describing the conduct of IDOT in reference to specified rules,

regulations, and statutes. See People v. Consolidated Freightways Corp. of Delaware et al., PCB

76-107, 1978 WL 9011, *5 (Oct. 4, 1978).
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Nevertheless, that Mr. Dorgan’s testimony may “relate to ultimate issue in this case does

not make it objectionable.” KCBX Terminals, 2014 WL 1757982, at *3. In fact, the Board has

previously held:

Illinois Rule of Evidence 704 allows opinion testimony on an ultimate fact or
issue to be decided by the trier of fact. Expert opinion testimony is admitted to
assist the Board in understanding the ultimate issues to be decided. Accordingly,
such testimony is not objectionable because it relates to an ultimate issue to be
decided by the trier of fact.

Id. at *2 (internal citations omitted); see also James Glasgow v. Granite City Steel, PCB 00-221,

2002 WL 392181, **4-5 (Mar. 7, 2002) (overruling hearing officer’s objections to expert

testimony on unreasonableness of interference where Board was to make ultimate

determination); Townsend v. Fassbinder, 372 Ill. App. 3d 890, 905 (2d Dist. 2007) (“An expert

witness may generally express an opinion as to the ultimate issue in a case. The test for whether

to admit an expert’s opinion on the ultimate issue is whether that opinion will aid the trier of fact

to understand the evidence or determine a fact in issue.”); Wiegman v. Hitch-Inn Post of

Libertyville, Inc., 308 Ill. App. 3d 789, 799 (2d Dist. 1999) (“Because the jury is not required to

accept an expert’s opinion, allowing him to testify as to the ultimate issue in a case . . . does not

usurp the jury’s function.”). Even if Mr. Dorgan were offering any opinion on the ultimate

issues in this case, doing would not usurp the Board’s function as the trier of fact. This is

particularly so where the Board is given wide discretion in determining whether to permit expert

testimony. See Wiegman, 308 Ill. App. 3d at 799; Consolidated Freightways, 1978 WL 9011, at

*5. The Board should permit Mr. Dorgan’s testimony here in Section 3.4 of his Report.

2. Mr. Dorgan Is Qualified To Provide The Opinions In Section 3.2 Of His Expert
Report.

IDOT attempts to exclude Mr. Dorgan’s opinions in Section 3.2 of his Expert Report by

arguing that Mr. Dorgan “is not qualified by virtue of either his training or experience to render
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any expert opinions about how the Project was designed or constructed.” (Motion, p. 3).

IDOT’s argument falls flat. Rather, it is IDOT, not Mr. Dorgan, that “gloss[es] over” Mr.

Dorgan’s “relevant education or background.” (See id. at pp. 3, 4.)

It is well-settled in Illinois that:

A person will be allowed to testify as an expert if his experience and
qualifications afford him knowledge that is not common to laypersons, and where
his testimony will aid the trier of fact in reaching its conclusions. There is no
predetermined formula for how an expert acquires specialized knowledge or
experience and the expert can gain such through practical experience, scientific
study, education, training or research. Thus, formal academic training or specific
degrees are not required to qualify a person as an expert; practical experience in a
field may serve just as well to qualify him. An expert need only have knowledge
and experience beyond that of an average citizen.

Thompson v. Gordon, 221 Ill. 2d 414, 428 (2006) (affirming reversal of trial court’s decision to

strike expert affidavit and holding that the expert was not required to be a licensed civil engineer

in order to testify as a retained opinion witness) (internal citations omitted); see also Pyskaty v.

Oyama, 266 Ill. App. 3d 801, 808 (1st Dist. 1994) (“An expert’s opinion is allowed on the basis

of his knowledge or experience which may aid the trier of fact.”).

According to IDOT, Mr. Dorgan is not qualified to review the cross sections or

engineering plans or to comprehend the documents in the record regarding fill material. (See

Motion, p. 3.) This is simply preposterous. Not only is Mr. Dorgan an environmental

consultant, but his curriculum vitae indicates that he is also a “Licensed Professional Geologist.”

(See Expert Report, Appendix A; Affidavit of Douglas G. Dorgan, Jr. (“Dorgan Aff.”) at ¶ 9,

attached hereto as Exh. 3.) It is axiomatic that geologists have experience reviewing soil cross

sections and evaluating fill material. In fact, according to Mr. Dorgan, “[many of the projects

that [he] work[s] on involve generating cross sections and evaluating soil materials, including fill

material” and “[i]t is very common for geologists to perform this type of work.” (Dorgan Aff. at
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¶ 9.) Moreover, while IDOT seemingly claims that Mr. Dorgan does not have the relevant

training or experience to review certain IDOT construction or engineering plans and cross

sections (see Motion, p. 3), Mr. Dorgan himself has drafted and designed these exact types of

documents since very early on in his thirty year career. (Dorgan Aff. at ¶ 9.)

IDOT faults Mr. Dorgan for not being an engineer. (See Motion, p. 4.) But if IDOT had

bothered to explore Mr. Dorgan’s experience more fully in the deposition, it would have realized

that Mr. Dorgan has quite a bit of engineering experience. Mr. Doran began his career working

for the engineering firms Eldredge Engineering and Associates, Inc. and Wehran Engineering

Corporation. (Dorgan Aff. at ¶ 4.) Initially, he was responsible for drafting engineering plans,

including land use plans, cross-sections, soil profiles, tables, and figures. (Dorgan Aff. at ¶ 5.)

He was also responsible for designing the site plans himself. (Dorgan Aff. at ¶ 5.) This work

included designing grading plans, laying contours and tying contours into existing site features,

designing stormwater drainage ditches, preparing final cover designs, and reviewing cross

sections and soil profiles. (Dorgan Aff. at ¶ 5.) Mr. Dorgan is currently a Principal with Weaver

Consultants Group, an engineering firm, responsible for managing the Site Building and

Infrastructure Consulting Practice Group, as well the Environmental Practice Group. (See Expert

Report, Appendix A; Dorgan Aff. at ¶¶ 2, 7.) In his current role, Mr. Dorgan is regularly

involved in the design and construction of engineering projects. For example, he frequently

reviews site design plans for a major development on the east coast of the United States that is

undergoing environmental cleanup and economic redevelopment. (Dorgan Aff. at ¶ 7.) That

work requires careful review of site development planning documents, including site plans,

grading plans, utility layout plans, and construction specifications, particularly with respect to

assessing possible concerns with existing environmental conditions. (Dorgan Aff. at ¶ 7.)

Electronic Filing - Received, Clerk's Office :  02/16/2016 



7

IDOT also claims that Mr. Dorgan cannot offer opinions from Section 3.2 of his Report

because his curriculum vitae says nothing about having worked on any sort of highway design or

construction project. (See Motion, p. 4.) But Mr. Dorgan does not need to be an expert in

highway design or construction projects to offer these opinions. Mr. Dorgan is not opining on

general highway construction practices, rather he is opining that the ACM buried on Site 3 and 6

originated with IDOT’s construction activities based upon his review of the record and “multiple

lines of evidence.” (Expert Report, pp. 12-13.) Mr. Dorgan can offer this opinion because of his

25 years of experience working as an environmental consultant for engineering firms and

because he possesses specialized knowledge in the fields of environmental consulting;

engineering; geology; remedial investigations; and planning, design, and construction of

industrial and commercial properties. (See Expert Report, Appendix A; Dorgan Aff. at ¶ 3.)

In his Expert Report, Mr. Dorgan cited to numerous historical sources he relied upon to

reach his conclusions. These historical sources are of the type upon which environmental

experts typically rely, including the USEPA’s administrative record, aerial photographs,

engineering drawings, IDOT’s Specifications, environmental soil investigations and boring logs,

and Mr. Dorgan’s own work comparing the soil boring test results to the engineering drawings.

(Id. at pp. 11-15; see also Dorgan Aff. at ¶¶ 2, 9, 11.) If IDOT disagrees with Mr. Dorgan’s

interpretation of these documents, including IDOT’s engineering drawings, it could have offered

competing expert testimony. But it did not. IDOT’s expert, Mr. Gobelman, did not rebut Mr.

Dorgan’s interpretation of the engineering drawings in Mr. Dorgan’s Expert Report or deposition

and, in fact, Mr. Gobelman said that he thought the figures prepared by Mr. Dorgan, based in

part on those plans, were accurate. (See Deposition of Steven L. Gobelman (“Gobelman Dep.”)

at 44:3-15; 216:7-19, excerpts attached hereto as Exh. 4.) If IDOT now disagrees with Mr.
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Dorgan’s review of those plans, it can cross examine him at trial, but Mr. Dorgan’s testimony

should not be excluded outright.

Nonetheless, if his opinions did in fact require an expertise on highway design and

construction, Mr. Dorgan has experience in this area. Since 1986, Mr. Dorgan has worked for

engineering firms as an environmental consultant and geologist. (See Expert Report, Appendix

A; Dorgan Aff. at ¶¶ 3, 4, 6, 9.) From 1986 to the early 1990s, Mr. Dorgan was supported

projects involving the design and construction of on-site roadways. (Dorgan Aff. at ¶ 8.) In this

work, he drafted technical specifications, cross sections, bid specifications and other documents

relating to the roadway project at hand. (Dorgan Aff. at ¶ 8.) In his current position, Mr. Dorgan

supervises a team that designs and builds, among other things, roads and highways. (Dorgan

Aff. at ¶ 8.) For example, a team that he is currently supervising recently completed an

preliminary access road design that allows a site owner to limit impacts to the local public

roadway system, mitigating hazards associated with the historic need to transverse the public

roadway. (Dorgan Aff. at ¶ 8.) For that project, Mr. Dorgan and his team provided the

preliminary design for the roadway project, including layout plans and details, drainage feature

plans and details, pavement subgrade preparation details, and pavement width and construction

specifications. (Dorgan Aff. at ¶ 8.) The next phase of the project will progress to signal design

and county approval submittals, and Mr. Dorgan and has team will ultimately be engaged to

provide construction oversight. (Dorgan Aff. at ¶ 8.) According to Mr. Dorgan, there is not a

single type of document in this case that Mr. Dorgan reviewed and relied upon for his opinions,

that Mr. Dorgan had not seen or had experience analyzing previously. (Dorgan Aff. at ¶¶ 5, 7-

10.)
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In short, Mr. Dorgan is plainly qualified to offer the opinions in Section 3.2 of his Expert

Report regarding the origin of the asbestos containing material and, in doing so, may rely upon

engineering documents and records that are contained in the historical file. IDOT’s Motion

should be denied.

3. Mr. Dorgan Did Not Impermissibly Base His Opinions On Another Expert’s
Opinions.

IDOT again misconstrues the record in this case in arguing that “Mr. Dorgan’s opinions

about IDOT’s construction activities are impermissibly based at least in part on another expert’s

opinions.” (Motion, p. 5.) In doing so, IDOT selectively cites to a portion of the deposition

transcript of Mr. Dorgan, but fails to cite all relevant portions. Specifically, IDOT omits that Mr.

Dorgan also testified as follows:

Q: And how extensively would you say that he provided that sort of editorial
input into the report?
A: I wouldn’t consider it to be extensive. I was asking him to look at and be sure
that I was accurately representing and translating information that had been
presented in the record into some of our figures, and that would have been about
the extent of our interaction on that.

(Dorgan Dep. at 16:6-13 (emphasis added).)

***

Q: Okay. Thank you. Let’s resume then.

A: If we may before we resume your questioning, I’d like to offer a clarification
on a previous line of questioning if I may.

Q: Sure. What would that be?

A: This has to do with the involvement of others that support the development of
the work product.

Q: Uhm-hmm.

A: I wanted to clarify that the opinions that have been expressed in the report
are my opinions. I believe I have the necessary qualifications to render the
opinions. I have experience with each of the opinions that have been referenced,
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and that those that supported the project had been performing tasks at my
discretion that were more of an administrative nature than certainly were not
intended to be expert in nature.

Q. Okay. And you're saying administrative, but certainly when you say or
characterize the efforts of others that supported your work as being
administrative, I mean, that doesn't really include actual drafting or writing of the
report; correct? I mean, that's not administrative.

A. The work that was performed by others was being done at my direction, at my
request, to produce the work product that I felt was necessary to support the report
that was being generated.

Q. And would that also be true of Mr. Talbot? I mean, Mr. Talbot interfaced with
you. You consulted with Mr. Talbot, but unlike, let's say, Mr. Cantor or Mr.
Treece, Mr. Talbot is actually listed as one of the people who's also engaged with
you in the effort to work on behalf of Bryan Cave; correct?

A. Yes. At the outset of our engagement there had been some notion that both
my expertise and John Talbot's expertise may be needed. It became evident as we
began evaluating the record and as the opinions, the preliminary opinions were
formulated and as I continued to refine and flesh out those opinions, that there
really wasn't a need for John Talbot's expertise; that because he had looked at
some of the early documentation, he did help in the development of the graphics
as I have stipulated earlier, but he did not contribute opinions to the report.

(Dorgan Dep. at 81:10-83:6 (emphasis added).)

IDOT also seemingly ignores Mr. Dorgan’s testimony that his consultation with Mr.

Talbot was not extensive.

Q: Okay. And how extensively did you consult with Mr. Talbot about those
particular issues, about the construction-related aspects of work that was done at
the site?

A: Generally, I interfaced with John and members of his team in seeking support
in the preparation of some of the figures that were produced in the expert.

(Dorgan Dep. at 12:22-13:5 (cited at p. 7 of IDOT’s Motion) (emphasis added).)

Noticeably absent from Mr. Dorgan’s Expert Report and deposition testimony is any

mention that Mr. Dorgan’s opinions were based on the opinions of Mr. Talbot or that Mr.
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Talbot’s role was anything more than assisting Mr. Dorgan in reviewing a couple of figures.1

That is because Mr. Dorgan’s opinions were entirely his own and because Mr. Talbot’s role was

limited to reviewing the figures contained in Mr. Dorgan’s Expert Report. As such, IDOT

cannot and should not be permitted to construe Mr. Talbot’s role in the development of Mr.

Dorgan’s opinions as “instrumental” (Motion, p. 7), where, in fact, Mr. Talbot’s role was

minimal and merely administrative. Unlike in Citibank, N.A. v. McGladrey & Pullen, LLP, 2011

IL App (1st) 102427, cited by IDOT (see Motion, p. 8), where the proffered expert admitted

during his deposition that certain opinions were not his own, but were those of other specialists,

and where he admitted he would not be qualified to interpret certain records (see 2011 IL App

(1st) 102427, at ¶ 7), Mr. Dorgan has firmly stated that all of the opinions (which he was

independently qualified to give) in his Expert Report are his own. IDOT’s Motion should be

denied.

4. Sections 3.2 And 3.3 Of Mr. Dorgan’s Expert Report Are Not Speculative.

The opinions contained in Sections 3.2 and 3.3 of Mr. Dorgan’s Expert Report do not

consist of “speculation and unfounded assumptions” (Motion, p. 9), but rather, are opinions

rooted firmly in the evidence and documentary record of this case. IDOT concedes that Mr.

Dorgan’s opinions “rest, in large part, upon his review of the IDOT construction documents for

the project.” (Motion, p. 8.) An expert’s opinions, however, are not based on speculation, guess,

or gross conjecture, when they are based upon documentary evidence, including but not limited

to historical records, manuals, and reports. See Davis v. Material Handling Associates, Inc., 401

1 Even if Mr. Talbot’s role has been more significant, which it was not, environmental assessments require a team
approach where individual members have expertise in various disciplines. In such a scenario, the leader of that term
is not required to “be qualified as an expert in every individual discipline encompassed by the team in order to
testify as to the team’s conclusions.” See Walker v. Soo Line R. Co., 208 F.3d 581, 589 (7th Cir. 2000) (cited by
Citibank N.A. v. McGladrey & Pullen, LLP, 2011 IL App (1st) 102427). Instead, a jury has a right to consider the
professional opinion of a leader of a specialized team, who reasonably relies on the expert opinions of other
specialists. Walker, 208 F.3d at 589.
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Ill. App. 3d 1085, 1094-1095 (3d Dist. 2010) (finding that expert’s opinions were not based on

speculation, guess, or conjecture where they were based upon a number of documents); In re

Saline Branch Drainage Dist., 19 Ill. App. 3d 125, 132 (4th Dist. 1974) (holding that “[t]here

was ample data presented at the proceedings which would permit of the opinion testimony” and

that “[t]he rule is clear that one test of admissibility of an opinion of an expert witness is whether

there is sufficient evidence in the record to act as a foundation of the expert’s opinion.”).

Here, there is ample evidence in the record to act as a foundation for Mr. Dorgan’s

opinions in Sections 3.2 and 3.3 of his Expert Report. In these Sections, Mr. Dorgan identifies

no less than thirteen (13) categories of documents in the record that he relied upon in forming the

opinions therein: (1) the Engineering Evaluation/Cost Analyses prepared by LFR Inc. (Expert

Report, pp. 12, 13); (2) the USEPA’s Enforcement Action Memorandum (id. at p. 12); (3) aerial

photos (id.); (4) IDOT construction drawings (id. at pp. 12, 14); (5) IDOT plans prepared by

H.W. Lochner, Inc. for the Project (id. at p. 12); (6) IDOT’s “Standard Specifications for Road

and Bridge Construction” (id.); (7) AECOM’s Respondent Response Document to Engineering

Evaluation/Cost Analysis (id. at p. 13); (8) the report of a 1998 investigation of Sites 3 and 6)

(id.); (9) a soil excavation report addressed to Exelon dated July 8, 2008 (id.); (10) the

“Southwestern Site Area, Site 3, 4/5, and 6 Removal Action Workplan Revision 2” prepared by

AECOM dated March 31, 2014 (id.); (11) the USEPA Modification to the EECA dated February

1, 2012 (id. at p. 15); (12) the USEPA Enforcement Action Memorandum dated November 12,

2012 (id.); and (13) the Cost Estimate prepared by AECOM for Site 6 (id. at p. 18).

IDOT oddly claims that Mr. Dorgan fails to rely on any “contemporaneous evidence”

regarding IDOT’s construction of the Project and thus has no evidence of what actually occurred.

(Motion, p. 8.) This is repeatedly contradicted by the record. Mr. Dorgan’s opinion relies upon
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IDOT’s “as built” drawings for the Project and IDOT’s historical file on the Project, which were

provided to USEPA in response to a formal information request regarding the Project. Further,

despite the fact that Mr. Dorgan relies on plenty of contemporaneous evidence, IDOT cites no

case law requiring that he do so.

In short, while IDOT cites Davis v. Kraff, 405 Ill. App. 3d 20, 35 (1st Dist. 2010) for the

proposition that “conjecture is ‘a conclusion based on assumption not in evidence or contradicted

by the evidence,’” (Motion, p. 9), IDOT fails to identify one statement made by Mr. Dorgan that

is contradicted by the record. To the contrary, Mr. Dorgan’s opinions are based on the evidence

in this case and are not contradicted by it. Accordingly, Mr. Dorgan’s opinions in Sections 3.2

and 3.3 of his Expert Report are not conjecture or speculation, and should be admissible and

heard at trial. IDOT’s Motion should be denied.

CONCLUSION

For the reasons set forth above, JM requests that the Board deny Respondent IDOT’s

Motion in Limine to Bar Certain Opinion Testimony of Douglas G. Dorgan.

Dated: February 16, 2016 Respectfully submitted,

BRYAN CAVE LLP

Attorneys for Complainant Johns Manville

By: ___/s/ Susan Brice____________
Susan Brice, ARDC No. 6228903
Lauren J. Caisman, ARDC No. 6312465
161 North Clark Street, Suite 4300
Chicago, Illinois 60601
(312) 602-5124
Email: susan.brice@bryancave.com
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CERTIFICATE OF SERVICE

I, the undersigned, certify that on February 16, 2016, I caused to be served a true and

correct copy of Complainant’s Response to Respondent’s Motion in Limine to Bar Certain

Opinion Testimony of Douglas G. Dorgan upon all parties listed on the Service List by sending

the documents via e-mail to all persons listed on the Service List, addressed to each person’s e-

mail address.

_______/s/ Susan Brice _______
Susan Brice
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Office of Illinois Attorney General
69 West Washington Street, Suite 1800
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Illinois Pollution Control Board
Brad Halloran, Hearing Officer
James R. Thompson Center
100 W. Randolph, Suite 11-500
Chicago, IL 60601
E-mail: Brad.Halloran@illinois.gov

Illinois Pollution Control Board
John Therriault, Clerk of the Board
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Electronic Filing - Received, Clerk's Office :  02/16/2016 



EXHIBIT 1

Electronic Filing - Received, Clerk's Office :  02/16/2016 



&'%&"'%$ #(

March 16, 2015

g z r g t v t g r q t v q h

f q w i n c u i P f q t i c p lt P

lqjpuo cpxknngxu

knnkpqkufgrctvo gpv qh vtcpurqtvcvkqp

h� �� � � l� � � � o � � � ���� h� � �����

u��� U � � � u��� X

y � � � � � � � Nk���� � ��

Electronic Filing - Received, Clerk's Office :  02/16/2016 



y � � � � � e� � � � ��� � �� i �� � � Nnne
~~yde"eji"huS~ydefcvcS~rtqlgevu~TWRR"T[[[~TWYR~UST~RY~RS~gzrgtv tgrqtv~tgrqtv vgzv~lo gzrgtv tgrqtv f fqticp TRSW"RU"SXPfqez UQSYQSW

��

v c d n g q h e q p v g p v u

S kp v t q f w e v kq p PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPS

SPS g� � � � ��� � u� � � � �� � � � u� � � � � � y � �� PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPS

SPT s � � ����� � ��� � � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPT

SPU k� �� �� � ��� � e� � � �� � �� � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPU

SPV t� � � �� q�� � � �� � ��� � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPU

T u kv g d c e m i t q w p f PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPV

TPS u��� n� � � ��� � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPV

TPT u��� j�� �� �� PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPV

TPTPS h� � ����� q� � �� ��� � � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPV

TPTPT g� � ��� � � � � �� � c� � � � �� � � j�� �� ��� � � q� � �� ��� � � PPPPPPPPPPPPPPPPPPPPPPPPPPPPW

TPU u��� g� � ��� � � � � �� � e� � � ���� � � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPW

TPUPS gno u� � � ��� � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPW

TPUPT nhtu� � � ��� � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPX

TPUPU nhtk� � � � ��� � ��� � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPX

TPUPV cgeqo k� � � � ��� � ��� � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPY

TPUPW t� � � � � d� � � � �� � � � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPY

TPUPX u� � � � �� � � t� � � � � u� � � � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPZ

TPVPW u� � � � �� � � t� � � � � e� � � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPP[

U q r kp kq p u PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPP S S

UPS u��� w � � � � PPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPSS

UPT kfqv e� � � ��� � ��� � c� ��� ���� � t� � � � � � �� �� �� � ceo y � � �� PPPPPPPPPPPPPPPPPPPPPPPSS

UPU kfqv� j� � � ��� � � � v�� � � ���
Ð
r�� � t� � � ��� � �� � u� � � �� � ��� � k� � �� � � � ��

u� � � � � � t� � � � � �� � u��� U � � � u��� XPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPPSW
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DOUGLAS G. DORGAN
May 6, 2015

312-853-0648
TOOMEY REPORTING

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

JOHNS MANVILLE, a )
Delaware corporation, )

)
Complainant, )

) PCB No. 14-3
v. ) (Citizen Suit)

)
ILLINOIS DEPARTMENT OF )
TRANSPORTATION, )

)
Respondent. )

The deposition of DOUGLAS G. DORGAN, JR.,

LPG, called by the Respondent for examination, taken

pursuant to the Illinois Pollution Control Board's

procedural rules and the Illinois Rules of Civil

Procedure pertaining to the taking of depositions for

the purpose of discovery, taken before KATHLEEN M.

DUFFEE, a Notary Public within and for the County of

Cook, State of Illinois, and a Certified Shorthand

Reporter of said state, at Suite 1800, 69 West

Washington Street, Chicago, Illinois, on the 6th day

of May, A.D. 2015 at 10:06 a.m.
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1 Q. Okay. Who would those consulting services

2 actually be provided to for roads and things of that

3 nature?

4 A. Generally, the services are provided to

5 property owners that are developing properties.

6 We do work on projects in Indiana that

7 involve the Indiana Department of Transportation where

8 we're working directly for communities that are doing

9 projects with the Indiana Department of Transportation,

10 but in Illinois most of our work relates to working

11 with private property owners that are developing

12 properties and managing access issues and easements

13 and issues of curb cuts, roadway realignments that are

14 needed to support the commercial development.

15 Q. Thank you. So in the process of developing

16 the opinions that you have offered in this case by way

17 of your expert report, to what extent did you work

18 with Mr. Talbot in the development of those opinions?

19 A. I consulted Mr. Talbot in the engineering

20 issues related to the past construction efforts that

21 took place at the site.

22 Q. Okay. And how extensively did you consult with

23 Mr. Talbot about those particular issues, about the

24 construction-related aspects of work that was done at
TOOMEY REPORTING (312) 853-0648
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1 the site?

2 A. Generally, I interfaced with John and members

3 of his team in seeking support in the preparation of

4 some of the figures that were produced in the expert

5 report.

6 Q. And when you say "figures," what figures are

7 you referencing?

8 A. The figures primarily with respect to the

9 cross-sections that overlay the historic site

10 conditions with the changed conditions as a result of

11 the Amstutz construction project.

12 Q. And we are talking about his having reviewed

13 documentation related to the Amstutz construction

14 project; correct?

15 A. That's correct.

16 Q. In the course of --

17 MR. McGINLEY: Let's actually, if we could,

18 mark this as Exhibit No. 2, please.

19 (WHEREUPON, Dorgan Deposition

20 Exhibit No. 2 was marked for

21 identification as of 05/06/2015.)

22 BY MR. McGINLEY:

23 Q. Mr. Dorgan, what I'm handing you and what the

24 court reporter is marking as Exhibit 2 is entitled
TOOMEY REPORTING (312) 853-0648
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1 editorial comments, any suggestions about language

2 that was used in the report, any figures in the report,

3 things like that?

4 A. Yes, he provided input and information as it

5 relates to his review of the information.

6 Q. And how extensively would you say that he

7 provided that sort of editorial input into the report?

8 A. I wouldn't consider it to be extensive. I

9 was asking him to look at and be sure that I was

10 accurately representing and translating information

11 that had been presented in the record into some of our

12 figures, and that would have been about the extent of

13 our interaction on that.

14 Q. Okay. During the course of the time that you

15 were working on your engagement for Bryan Cave, you

16 initially were provided documents. You said you

17 reviewed documents. Those documents, I assume, were

18 provided by Bryan Cave; is that correct?

19 A. That's correct.

20 Q. Okay. And initially the documents that you

21 were provided, were you provided any subsequent

22 documents by Bryan Cave or was it just the documents

23 that initially they asked you to take a look at?

24 A. If I recall correctly, I think there were kind
TOOMEY REPORTING (312) 853-0648
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1 THE WITNESS: Is there one more?

2 MS. BRICE: Yes.

3 THE WITNESS: Oh, I'm sorry. Page 18, second

4 full paragraph.

5 BY MR. McGINLEY:

6 Q. One second here. Yes. This would be the one

7 beginning "as discussed"?

8 A. The reference to Section 2.4.2.2 should be to

9 Section 3.6.

10 Q. Okay. Thank you. Let's resume then.

11 A. If we may before we resume your questioning,

12 I'd like to offer a clarification on a previous line

13 of questioning if I may.

14 Q. Sure. What would that be?

15 A. This has to do with the involvement of others

16 that supported the development of the work product.

17 Q. Uhm-hmm.

18 A. I wanted to clarify that the opinions that have

19 been expressed in the report are my opinions. I

20 believe I have the necessary qualifications to render

21 the opinions. I have experience with each of the

22 opinions that have been referenced, and that those that

23 supported the project had been performing tasks at my

24 direction that were more of an administrative nature
TOOMEY REPORTING (312) 853-0648
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1 than certainly were not intended to be expert in

2 nature.

3 Q. Okay. And you're saying administrative, but

4 certainly when you say or characterize the efforts

5 of others that supported your work as being

6 administrative, I mean, that doesn't really include

7 actual drafting or writing of the report; correct? I

8 mean, that's not administrative.

9 A. The work that was performed by others was being

10 done at my direction, at my request, to produce the

11 work product that I felt was necessary to support the

12 report that was being generated.

13 Q. And would that also be true of Mr. Talbot?

14 I mean, Mr. Talbot interfaced with you.

15 You consulted with Mr. Talbot, but unlike, let's say,

16 Mr. Cantor or Mr. Treece, Mr. Talbot is actually listed

17 as one of the people who's also engaged with you in the

18 effort to work on behalf of Bryan Cave; correct?

19 A. Yes. At the outset of our engagement there had

20 been some notion that both my expertise and John

21 Talbot's expertise may be needed.

22 It became evident as we began evaluating

23 the record and as the opinions, the preliminary

24 opinions were formulated and as I continued to refine
TOOMEY REPORTING (312) 853-0648
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1 and flesh out those opinions, that there really wasn't

2 a need for John Talbot's expertise; that because he had

3 looked at some of the early documentation, he did help

4 in the development of the graphics as I have stipulated

5 earlier, but he did not contribute opinions to the

6 report.

7 Q. Okay. Well, thank you for that clarification.

8 I'd like to turn your attention now to

9 Section 3 of your report. This is the opinions, and

10 about the site usage, I'd like to go back and explore

11 a couple of questions with you about this.

12 I mean, you said that Section 3.1 --

13 I assume that Section 3.1 is based on your having

14 reviewed the project record as you've described it

15 earlier, and as you've noted a number of the reports

16 that you cite in your bibliography more or less talk

17 about a similar type of description of the site,

18 describe it in similar terms as to having been vacant

19 prior to the construction of the parking lot, the

20 approximate period of time in which the parking lot

21 was in operation, and that it was in existence until

22 the parking lot was taken out of service.

23 Is that, I mean, is it fair to say that

24 that's what Section 3.1 is based on?
TOOMEY REPORTING (312) 853-0648
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1 tasked by Bryan Cave to provide this, or did you do

2 this of your own volition?

3 A. The whole report was done of my own volition.

4 The opinions are those that I formulated as a result

5 of my review of the record. There's references in

6 the record to issues associated with the Act, and I

7 have provided an opinion concerning it.

8 Q. And my -- again, is it your testimony that

9 you decided to include Section 3.4 of your own

10 volition? You weren't asked to provide that? That

11 wasn't part of the scope of the engagement?

12 A. I wasn't asked to provide any of these

13 specific opinions. I was asked to review the record

14 and develop opinions, and I've done so.

15 Q. So this is simply your opinion on a legal

16 question; correct?

17 MS. BRICE: Objection, calls for a legal

18 conclusion.

19 MR. McGINLEY: Well, I believe that's exactly

20 what's being offered in this portion of the report.

21 MS. BRICE: Well, I don't think he said.

22 He said based upon his experience. He's not saying --

23 he's not drawing a legal conclusion, I don't believe.

24 BY MR. McGINLEY:
TOOMEY REPORTING (312) 853-0648
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1 Q. You're making certain statements about what

2 you believe this Act -- how the actions that you've

3 discussed in other parts of your report would be in

4 violation of Section 21 of the Act; correct?

5 A. My --

6 MS. BRICE: Objection, mischaracterizes the

7 document.

8 BY THE WITNESS:

9 A. My opinion is based upon, as I've stated in

10 the report, my experience and how I've seen IDOT [sic]

11 apply the Environmental Protection Act to other similar

12 scenarios and I've attempted to avoid offering a legal

13 opinion.

14 I'm really referencing to what I have

15 seen IDOT -- excuse me -- IEPA and the way in which

16 IEPA and in some instances USEPA enforce the

17 Environmental Protection Act relative to these types

18 of similar issues.

19 BY MR. McGINLEY:

20 Q. Have you in the course of other work that

21 you've done ever produced a similar opinion or provided

22 similar types of advice with respect to whether or not

23 a violation of state law, state environmental law may

24 have occurred?
TOOMEY REPORTING (312) 853-0648
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1 A. I have provided counsel to clients relative to

2 how the requirements of the Environmental Protection

3 Act may apply to the circumstances they have at their

4 sites. I have not previously testified to similar

5 matters.

6 Q. What provisions of Section 21 of the Act do

7 you believe would have been violated as a result of

8 the conduct that you allege IDOT engaged in during

9 the Amstutz project?

10 MS. BRICE: Again, calls for a legal

11 conclusion. I don't think he's trying to give a legal

12 opinion. He's saying how IDOT has -- based upon his

13 experience, how IEPA has treated similarly situated

14 circumstances.

15 BY MR. McGINLEY:

16 Q. Well, I mean, you're familiar with Section 21

17 of the Act; correct?

18 A. Yes.

19 Q. So, I mean, do you off the top of your -- based

20 on your experience, rather, if you were consulting with

21 a client, would you point them to just, say, would you

22 say generally this type of conduct might violate

23 Section 21 of the Act, or would you point them more

24 specifically to subprovisions of the Act that might be
TOOMEY REPORTING (312) 853-0648
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ITMO: Johns Manville vs. Illinois Department of Transportation Steven L. Gobelman

PCB No. 14-3 July 10, 2015

312.332.7900
casalereporting.com

1

1 BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

2 In The Matter of: )

)

3 JOHNS MANVILLE, a Delaware )

Corporation, )

4 ) PCB No. 14-3

Complainant, ) (Citizen Suit)

5 )

vs. )

6 )

ILLINOIS DEPARTMENT OF )

7 TRANSPORTATION, )

)

8 Respondent. )

9

10 The discovery deposition of STEVEN L.

11 GOBELMAN, called by the Complainant for

12 examination, taken pursuant to Notice, the

13 provisions of the Illinois Code of Civil

14 Procedure, and the Rules of the Supreme Court of

15 the State of Illinois before Mary Ann Casale, a

16 Certified Shorthand Reporter for the State of

17 Illinois, taken at 161 North Clark Street, Suite

18 4300, Chicago, Illinois, on the 10th day of

19 July, 2015, at 9:33 a.m.

20

21

22

23

24
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1 APPEARANCES:

2
BRYAN CAVE LLP

3 BY: MS. SUSAN E. BRICE

MS. KATHRINE D. HANNA

4 161 North Clark Street

Suite 4300

5 Chicago, Illinois 60601-3315

tel: 312.602.5000

6 fax: 312.602.5050

susan.brice@bryancave.com

7 kathrine.hanna@bryancave.com,

8 on behalf of the Complainant;

9
HON. LISA MADIGAN, Illinois Attorney General

10 BY: MR. EVAN J. McGINLEY, Asst. Attorney Genl.

69 West Washington Street

11 Suite 1800

Chicago, Illinois 60602

12 tel: 312.814.3153

fax: 312.814.2347

13 emcginley@atg.state.il.us,

14 On behalf of the Respondent.
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1 did not go through his report and try to rebut

2 everything he said.

3 Q. Okay. With respect to Mr. Dorgan's

4 report, are there other aspects of his report that

5 you do rebut that are not contained in what we call

6 Exhibit 1?

7 A. This is the only, as your term,

8 rebutting that I have.

9 Q. Okay. So just for an example, there are

10 figures attached to Mr. Dorgan's expert report?

11 A. Right.

12 Q. Okay. Do you dispute the accuracy of

13 any of those figures?

14 A. I believe his figures were accurate in

15 what he was presenting.

16 Q. Understood. So just so I'm clear

17 because I think I gave you a bad question

18 originally.

19 Other than the opinions contained in

20 Exhibit 1, you do not have any other rebuttal

21 points with respect to Mr. Dorgan's report; is that

22 correct?

23 A. As I stated before, I did not go through

24 his report to rebut everything that he had written
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1 A. Correct, that is one of the exposure

2 routes.

3 Q. Have you looked at the final remedial

4 action work plan?

5 A. I don't believe I was ever provided a

6 copy of the final remedial work plan.

7 Q. Do you dispute the accuracy of any of

8 Mr. Dorgan's calculations or figures in his report?

9 A. Figures regarding -- I mean,

10 calculations regarding what?

11 Q. What needed to be done with respect to

12 the remedy. Remember, there was a whole bunch of

13 calculations done as to how much it was going to

14 cost?

15 You didn't rebut it, so I'm assuming

16 that --

17 A. I didn't --

18 Q. -- you don't have any opinions on that?

19 A. I don't have no opinions regarding that.

20 MS. BRICE: Okay. I got this last

21 night, so I want to ask about this because I

22 didn't have a chance to really look at it.

23 MR. McGINLEY: That's fine.

24 MS. BRICE: So last night I received
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