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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

McDONALD’S CORPORATION, )
Petitioner, )

V. )
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

MOTION FOR SUMMARY JUDGMENT

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and, pursuantto 35 Iii. Adm. Code101.500,101.508and 101.516, herebyrespectfully

movesthe Illinois Pollution ControlBoard(“Board”) to entersummaryjudgmentin favorof the

Illinois EPAandagainstthePetitioner,McDonald’sCorporation(“McDonald’s”), in that thereexist

hereinno genuineissuesofmaterialfact,andthattheIllinois EPAis entitled tojudgmentasamatter

of law with respectto thefollowing grounds. In supportofsaidmotion, theIllinois EPAstatesas

follows:

I. STANDARD FOR ISSUANCE AND REVIEW

A motion for summaryjudgmentshould be grantedwherethe pleadings,depositions,

admissionson file, andaffidavits discloseno genuineissueasto anymaterialfact andthemoving

partyis entitledtojudgmentasamatteroflaw. Dowd& Dowd,Ltd. v. Gleason,181 Ill.2d 460,483,

693 N.E.2d358, 370 (1998); OzingaTransportationServicesv. Illinois EnvironmentalProtection

Agency,PCB00-188(December20, 2001),p. 2.

TheBoard’sauthorityto reviewadeterminationby theIllinois EPAto denyin partor in full

arequestfor reimbursementsubmittedpursuanttotheLeakingUndergroundStorageTank(“LUST”)
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Programarisesfrom Section22.18b(g) ofthe EnvironmentalProtectionAct (“Act”) (415 ILCS

5/22.18b(g) (Repealed)). That sectionprovidesthat an applicantmay appealan Illinois EPA

decisiondenyingreimbursementto theBoardundertheprovisionsof Section40 ofthe Act (415

ILCS 5/40). Pursuantto Section40 of the Act, the Board’sstandardof review is whetherthe

applicationsubmittedto the Illinois EPA would not violate theAct andBoard regulations. Ted

HarrisonOil Companyv. Illinois EPA,PCB99-127(July 24, 2003),p. 3•1

More specifically, in the situationofa partyappealinga decisiondenyingreimbursement

fromtheUndergroundStorageTankFund (“UST Fund”),thestandardis for theBoardto applythe

statutorydefinition of correctiveactionand determinewhetherthe costs in questionsoughtfor

reimbursementmeetthat definition. Salyerv. Illinois EPA,PCB98-156(January21, 1999),p. 7;

Grahamv. Illinois EPA,PCB95-98(August24, 1995),p. 8.

Thepartieshavefiled a Joint StipulationOf Facts(“stipulation”) in this matter,and the

AdministrativeRecordhasnot beenfiled. The Illinois EPA assertsthat the stipulationandthe

argumentspresentedin thismotionaresufficientfortheBoardto enteradispositiveorderin favorof

theIllinois EPA on all relevantissues.Theapplicablelaw is foundin Section22.18b oftheAct, as

thebasesfor denialasfoundin thedecisionletterarebaseduponSection22.18b(d)(4)(C)oftheAct

(415 ILCS 5/22.18b(d)(4)(C)).2 As the Board describedin Ted Harrison, the law in Illinois

regulatingreleasesfrom undergroundstoragetanks(“USTs”)transitionedfrom thatfoundin Section

22.l8bof theAct to Section57 ofthe Act. TedHarrison,pp. 4-5.

1 TheIllinois EPA’s citationto pagenumbersin Boarddecisionsissometimesbased~onpaginationprovidedby Westlaw
printoutsofthedecisions.It is thuspossiblethatthepagereferences~maysometimesbeinconsistentwith thepagesin the
“official” Board. TheIllinois EPAhopesanysuchinconsistenciesareata minimumandnot tootroublesomeforBoard
staff.
2 Thefmaldecision,asfoundinExhibit6 ofthestipulation,includesanerroneousreferencetoSection57.8(i)oftheAct
asoneofthestatutorybasesfor appealofthedecision.Thereferenceshouldnothavebeento aprovisionofSection57,
butratherto Section22.18b. However,anysucherrorisharmlessasthePetitionerwasobviouslyprovidedwithample
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II. BURDEN OF PROOF

Pursuantto Section 105.112(a)of the Board’s proceduralrules (35 Ill. Adm. Code

105.112(a)),theburdenofproofshallbe on thepetitioner.Theburdenofproving that challenged

costsin aclaimforreimbursementarereasonableandrelatedto correctiveactionrestssolelyon the

applicantfor reimbursement.Salyer,p. 3; TedHarrison,pp. 3-4 (theowneror operatorbearsthe

burdenofproofto providean accountingofall costs).

III. ISSUE

TheissuebeforetheBoardis straightforward;namely,whetherthecostsforcompactionof

backfill material,assubmittedby McDonald’sfor reimbursementfromtheUSTFund,arecorrective

actionsuchthat thecostsmaybe reimbursed.TheIllinois EPA’spositionis that thecostsdo not

meetthetwo-prongtestfor correctiveaction,andthereforecannotbe consideredto be corrective

action. Accordingly,thecostsarenot subjectto reimbursementfrom theUST Fund.

IV. THE ILLINOIS EPA IS ENTITLED TO SUMMARY JUDGMENT
BASED ON THE FACTS AND LAW

A. RelevantFacts

As setforth in thestipulation,McDonald’sis theownerofasite locatedat 1120West22~’

Streetin OakBrook, Illinois. Stipulation,pars.3, 8. Following areleasefrom atankortanksatthe

site,McDonald’sundertookremediationoftheresultingcontamination.Stipulation,pars.7, 8. As

componentof thatremediation,McDonald’sdecidedto usecleanfill soil thatwasownedby the

Village ofOakBrookasbackfill material. Stipulation,par. 11, 12.

Followingsuccessfulsamplingto ensurethatthecleanfill materialwasappropriatefor useas

backfill, McDonald’sfollowedthroughandusedthebackfill materialattheexcavationatthesite.

andsufficientnoticethat it could file anappealofthedecision.
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As partoftheprocessofusing thebackfill material,McDonald’semployedasheepsfootroller to

compactthebackfill material. Stipuation,pars.18, 19. McDonald’sdescribedtheuseoftheroller

forcompactionasnecessaryto preventlater voids andseveresettlementofthebackfill material.

Stipulation,pars.20-23, 32. Therewere other reasonsgivenfor useof the backfill material by

McDonald’s,including to assistOak Brook in the disposalofthe unwantedsoil, andto savein

remediationcosts. Stipulation, pars.33, 34. McDonald’sdid not conductany in-placedensity

testingofthebackfill soil, anddid not intendthecompactionto belaterutilized aspartof abasefor

laterconstructionat thesite. Stipulation,par. 26.

Followingarequestby McDonald’sthatthecompactioncostsbe reimbursedfrom theUST

Fund,theIllinois EPA issuedadecisiononJune23, 2003,denyingthecostsfor reimbursementon

thebasisthattheowner/operatorfailedto demonstratethatthecostswerereasonable.Stipulation,

pars.35, 36; Exhibit 6. Thisappealthenfollowed.

B. NoGenuine IssuesOf Material Fact Exist

As evidencedby the submissionof the stipulation,the partiesare in agreementwith all

relevantfactsneededfor theBoardto considerwhiledeterminingwhethersummaryjudgmentis

appropriate.Thequestionin thiscaseis notoneoffact,but ratheroflaw. Specifically,thequestion

is whetherthe underlyingfactssurroundingtheuseof acompactiondevice,andthecostsrelated

thereto,whenplacingthebackfill materialwarranttheBoarddecidingthatthecompactionwasor

wasnotcorrectiveaction. For thatreason,thereis no genuineissueofmaterialfact.

V. THE COMPACTION COSTS HERE ARE NOT REIMBURSABLE

In appealsinvolving achallengeofadenialforcostsassociatedwith compactionofsoil, the

Boardhasfollowedthelongline ofrelatedanddirectlyanalogouscasesinvolvingappealsofdenials
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ofreimbursementofcostsfor replacementofconcreteatsitesin whichUSTshavebeenexcavated.

Theprinciples,applicablelaw andrationalein soil compactionandconcretereplacementcasesare

thesame.Sincethecostsfor soil compactionherearenotcorrectiveactionby definition,thecosts

arenotreimbursable.

A. The Board Employs A Two-Prong TestAnd Looks To The “Main Intent”

To determinewhetherrequestfor reimbursementofa costshouldhavebeenapprovedfor

payment,theBoardlooks first to determinewhetherthecostis associatedwith an activity or task

that meetsthe definition of correctiveaction. Beginning with the caseof EnterpriseLeasing

Companyv. Illinois EPA,PCB91-174(April 9, 1992),theBoardnotedthattheproperinquiry to be

madein determiningreimbursability is whether the activity meetsboth parts of the statutory

definitionofcorrectiveaction. Thefirst prongofthecorrectiveactiondefinitionis whetherthecosts

wereincurredasaresultofactionto stop,minimize,eliminate,or cleanup areleaseof petroleum.

The secondprongis whetherthe costswere the resultof suchactivities astank removal, soil

remediationandfreeproductremoval. Seealso,Platoléne500,Inc. v. Illinois EPA,PCB92-9(May

7, 1992),p. 4.

If the activity in questiondoesnot meetboth prongsofthedefinitional standard,thenthe

activity is not correctiveaction. Accordingly,theactivity is notsubjectto reimbursementfrom the

UST Fund.

A furtherconsiderationorcomponentoftheBoard’sreviewprocesswaselucidatedin the

caseof SouthernFoodPark,Inc. v. Illinois EPA,PCB92-88(December17, 1992).There,theBoard

reiteratedthetestof whetheranactivity wasdefinedascorrectiveaction. ButtheBoardwenton to

alsoconsiderthemainintentbehindtheactivity in question.There,theBoarddecidedthatthemain
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intent in replacingtheconcreteatthesitewasto restoretheareato its previousconditionin orderto

continueoperationasa gasstation. SouthernFoodPark,p. 4.

Therefore,taking intoaccountthespecific factsofthecase,theBoardappliesthetwo-prong

definitiontestto, andalsoconsidersthe mainintentbehind,theactivity in question.

B. The Soil Compaction Here DoesNot Meet The Corrective Action Definition

The first stepis to applythetwo-prongtestto thesoil compactionactivityattheMcDonald’s

site. Thequestionis whetherthesoil compactioncostswere incurredasa resultof actionto stop,

minimize,eliminate,or cleanup areleaseofpetroleum.Clearly,in this instance,theansweris “No.”

Thesoil compactionherewasdonefor thepurposesofpreventingvoidsandsettlementatthesite,so

thatMcDonald’swould nothaveto lateraddadditionalfill materialto bringthebackfill to grade.

However,thathasnothingto do with stopping,minimizing,eliminatingorcleaningup thereleaseof

petroleum. Thereis no claim orfact beforethe Boardthat the soil compactionwasin any way

relatedto theremediationofthecontaminationatthesite. Rather,McDonald’sdid notwantto have

to expendadditional costslater to addressanyvoids or settlementsofthebackfill material. That

goalwasperfectlylogicalandreasonable,butnot risingtothestandardsetforth in thedefinitiontest.

Put anotherway,hadMcDonald’snot employedthe soil compactionfor which it is now

seekingreimbursement,was thereany claim madeby McDonald’sthat thereleaseofpetroleum

wouldnot be stopped,minimized,eliminatedorcleanedup? Ofcoursenot,asthecompactionhad

nothingto do with remediationofthepetroleumrelease,buteverythingto do with restoringthesite

backto alevel grade. It is not thattheactofcompactionwasunreasonablein conjunctionwith:the

useofthebackfillmaterial. However,thatis not thesameassayingthatthecompactionwasalsoa

componentofcorrectiveaction.
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Although thecompactiondoesnotmeetthefirst prongofthedefinitiontest,andthusdoes

not qualif~rascorrectiveaction, the secondprongshouldnonethelessbeexaminedaswell. The

secondprongof thetestis whetherthecostsweretheresultofsuchactivitiesastankremoval,soil

remediationandfreeproductremoval. Again,thecompactionhadnothingto do with tankremoval,

nothingto do with soil remediation,andnothingto do with freeproductremoval. It wasanactivity

solelyrelatedto the mannerin which the backfill wasdepositedat the site. Therefore,the soil

compactionactivity meetsneitherofthetwo prongsofthecorrectiveactiondefinitiontest.

C. The Main Intent For Compaction WasTo RestoreThe Site

As statedin a letterfrom the consultantretainedby McDonald’sto theIllinois EPA, the

reasonbehindsoil compactionwasto preventvoids andsettlementsofthe backfill, which would

necessitateadditionalcostandlaborto McDonald’s. Theintentwasnot to assistin theexerciseof

remediationatthesite,andno statementwasevermadethatthesoil compactionwasacomponentof

any correctiveactiontakenatthe site. Rather,it wassimplydoneto restorethesitebackto a level

andfirm grade. Thesoil compactionthereforewasnot intendedascorrectiveaction.

D. The Illinois EPA’s DecisionHere Is ConsistentWith PastCases

Thereare numerouscasesthat have beendecidedby the Board involving claims for

reimbursementofconcretereplacementorsoil compactioncosts.3Thosecasesall employthetwo-

prongtest for correctiveaction in consideringwhetherthe activity in questionwasor wasnot

correctiveaction.4

3 Forexample,see:Salyer;BernardMiller v. Illinois EPA,PCB92-49(July 9, 1992);Warren’sServicev. Illinois EPA,
PCB 92-22(June4, 1992); Strubev. IllinoisEPA,PCB 9 1-205(May 21, 1992); andPlatolene.
4 OnecaseinwhichtheBoarddid fmd thatroller/compactioncostsrelatedto soilcompactionwerecorrectiveactionand
thereforereimbursablewasStateBankof Whittingtonv. Illinois EPA,PCB92-152(June3, 1993). However,thatcaseis
clearlydistinguishablefromthecaseathand,sincetherethePetitionermadeanargumentthat thesoil compactionwasa
necessarycomponentofthecorrectiveactionatthesite. Also, thePetitionertherealsoemployednucleardensitytesting
of the soil. Here,as McDonald’snotes,no suchin-placedensitytestingtook place,sincethe compactionwas not
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As discussedearlier, theSouthernFoodParkcasealso introducedthe factorof the“main

intent” in undertakingtheactivity in question.In SouthernFoodPark,theBoardalsostatedthatthe

generalrule (subjectto exception)was that actionsthat occurredprior to backfilling would be

consideredcorrective action, and actionsthat occurredafter backfilling would be considered

restoration. The Boardnotedthat the specific factsof eachcaseshould be the decidingfactor.

SouthernFoodPark,p. 4.

Anotherobservationby theBoardthatshouldbeconsideredhereis thatthepurposesofthe

UST Fundarenarrow. TheAct limits reimbursementfrom theUST Fundto thoseactionswhich

remediateorstop,eliminateorminimize thecontamination.TheUSTFundwasnotdevelopedto

reimburseoperatorsforthecostsofrestorationasaresultofremediationatthesite. Accordingly,the

Boarddid not believethat anyor all actionsthatmaycontributeto cleaningup or containinga

petroleumreleaseconstitutecorrectiveaction. Graham,p. 9, citing, Strubev. Illinois Pollution

ControlBoard,242 Ill. App. 3d 822, 610N.E.2d717 (
3

rd Dist. 1993).

Evenif McDonald’shadin somewaymadeaclaimthatthesoil compactiondid playarole in

the correctiveaction, sucha claim is not enoughin and of itself to justify a finding that the

compactionis correctiveaction. Again,McDonald’smadeno suchclaimhere,andrightly sosince

thecompactionwasnotrelatedto correctiveaction. However,theBoardwhenreachingits decision

shouldconsiderthe narrowpurposeoftheUST Fund.

VI. CONCLUSION

Forthereasonsstatedherein,theIllinois EPArespectfullyrequeststhattheBoardaffirmthe

Illinois EPA’s decisionto deny approvalof reimbursementof the costs associatedwith soil

consideredas a componentin the correctiveaction. The compactionwasdonepurelyto try tO avoid latervoids and
settlementof the backfill material,which would be akin to usingconcreteto coverbackfill to preventlatervoids or
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compaction.Therewas no demonstrationby McDonald’sthat thecostsassociatedwith the soil

compactionwerereasonable,giventhat thecostswerenotassociatedwith ataskthat is corrective

action. Sinceactivitiesthatarenotcorrectiveactioncannotbe reimbursedfrom theUSTFund,the

Illinois EPA’s decisionto denyreimbursementherewasappropriate,correctandconsistentwith

applicablelaw. TheIllinois EPA respectfullyrequeststhattheBoardenteranorderin favorofthe

Illinois EPA, affirming theJune23, 2003decisionunderappeal.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

JohnJ.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:October30,2003

This filing submittedon recycledpaper.

settlement.
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CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on October30, 2003, I servedtrue

andcorrectcopiesof a MOTION FOR SUMMARY JUDGMENT, by placingtrue and correct

copies thereof in properly sealedand addressedenvelopesand by depositing said sealed

envelopesin a U.S. mail dropbox locatedwithin Springfield, Illinois, with sufficientFirst Class

postageaffixedthereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk BradleyP. Halloran,HearingOfficer
Illinois PollutionControlBoard Illinois Pollution ControlBoard
JamesR. ThompsonCenter JamesR. ThompsonCenter
100 WestRandolphStreet 100 WestRandolphStreet
Suite11-500 Suite11-500
Chicago,IL 60601 Chicago,IL 60601

MarkD. Erzen
Karaganis,White & Magel,Ltd.
414North OrleansStreet
Suite810
Chicago,IL6O61O
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