
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

NOTICE OF FILING

ReneeCipriano,Director
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O. Box 19276
Springfield, IL 62794

PCB-04-10
(USTAppeal) ~

JohnKim, Esq.
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O. Box 19276
Springfield, IL 62794

PLEASETAKE NOTICEthat on October~, 2003we filedwith theClerk oftheIllinois
PollutionControlBoardtheoriginalsandnine(9) copieseach,viapersonaldelivery,of 1)
AppearanceofDeutsch,Levy& Engel,Chartered and2)Petition for ReviewofAgency
Rejection ofHigh Priority Corrective Action Completion Report for Belviclere Oasis
North for filing the above-entitledcause,copiesofwhich areattachedhereto.

KennethW. Funk
SpecialAssistantAttorneyGeneral

ILLiNOIS STATETOLL HIGHWAY
AUTHORITY (BelvidereNorthCACR), )

)
Petitioner, )

)
v. )

)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

To:

200j

L
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CERTIFICATE OF SERVICE

TheundersignedherebycertifiesthattrueandcorrectcopiesoftheNoticeofFiling, together
with copies of the documentsdescribedabove, were served upon the above-named
Respondentby enclosingsamein envelopeaddressedto saidRespondent,certifiedmail,
returnreceiptrequested,andby depositingsaidenvelopesin aU.S.PostOfficeMail Box at
Chicago,Illinois, with postagefully prepaidon the~ dayofOctober,2003.

KennethW. Funk /
SpecialAssistantA*omey General

KennethW. Funk,Esq.
Phillip J.Zisook, Esq.
KarenKavanaghMack, Esq.
Deutsch,Levy & Engel,Chartered
225 W. WashingtonStreet,Suite 1700
Chicago,IL 60606
(312)346-1460/FirmNo. 90235

THIS FILiNG IS SUBMITTED ON RECYCLED PAPER
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

ILLINOIS STATETOLL HIGHWAY )
AUTHORITY (BelvidereNorthCACR), )

)
Petitioner, )

v. ) PCB-04-10
) (UST Appeal)

ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

APPEARANCE

I, KennethW. Funk,herebyfile theappearanceofDeutsch,Levy & Engel,Charteredin this
proceedingonbehalfoftheIllinois StateToll HighwayAuthority.

KennethW. Funk,Esq.
Phillip J.Zisook
KarenKavanaghMack, Esq.
Deutsch,Levy & Engel,Chartered
225 W. WashingtonStreet
Suite 1700
Chicago,IL 60606
(312) 346-1460
Firm No.90235

SpecialAssistant. General
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
• . .

ILLINOIS STATE TOLL HIGHWAY )
AUTHORITY (BelvidereNorthCACR), . ) .

) . O(201J
Petitioner, ) O//~, ~

)
v. ) PCB-04-10

) (USTAppeal)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

PETITION FORREVIEW OF AGENCY REJECTION OF HIGH PRIORITY
CORRECTIVE ACTION COMPLETION REPORT

Petitioner,theIllinois StateToll HighwayAuthority(“ISTHA”) by its attorneys,KennethW.

Funk, Phillip J.Zisook, KarenKavanaghMack, asSpecialAssistantAttorneysGeneral,petitions

theIllinois PollutionControlBoard,pursuantto 415ILCS 5/57.7(c)(4)(D)and415 JCLS5/40, for

reviewofthefinal determinationofRespondent,theIllinois EnvironmentalProtectionAgency(the

“Agency”), with respectto Petitioner’sHigh PriorityCorrectiveActionCompletionReportdatedon

or aboutApril 8, 2003relatingto its BelvidereOasisNorth facility, andin supportthereof,states:

1. ISTHA istheownerofthefacility, includingundergroundstoragetanksandrelated

piping, commonlyknownasthe BelvidereOasisNorthlocatedon the1-90Tollway in Belvidere,

Illinois.

2. Onor aboutJanuary19, 1989,ISTFIAnotifiedtheIllinois EmergencyServicesand

DisasterAgency (IESDA) of high levelsof volatile organiccompounds(VOCs) nearexisting

undergroundstoragetankssystems(“UST”) atits facility to whichtheIESDAassignedIncidentNo.

89-0112.

~166743v1<Chicago>-Petitionfor Review - BelividereOasisNorth.wpd - 166743.1



3. On or aboutNovember2, 1989, ISTHA notified the IESDA of waterand soil

contaminationdiscoveredduring the UST removalat its facility to which the IESDA assigned

IncidentNo. 89-2215.

4; In 1994,Wight andCompany,on ISTHA’s behalf,notifiedthe Illinois Emergency

ManagementAgency(IEMA) thatgasoline,dieselandwasteoiltargetanalytesweredetectedabove

theTier I RemediationObjectives,to whichtheIEMA assignedIncidentNo. 94-1815.

• • 5. On September4, 2002,at theOffice of StateFireMareshall’srequest,Wight and

Company,on ISTHA’s behalf,notifiedtheIEMA of areleasefrom theUSTs,to whichtheIEMA

assignedIncidentNo.2002-1277,andis consideredare-reportingofIncidentNo. 94-1815sincethe

releasewasreportedduringtheremovalofthetanksystemassociatedwith IncidentNo. 94-1815.

6. OnoraboutApril 14,2003,ISTHA submittedaCombinedHigh PriorityCorrective

Action Plan,BudgetandCompletionReport(“Report”) to theAgency;and, on or aboutJune13,

2003,theAgencyrespondedbyrejectingtheReport. A trueandcompletecopyofthatrejectionis

attachedheretoasExhibit “A”.

• • 7. • On oraboutJuly 10, 2003,ISTHA contactedtheAgencyby letter,andadvisedthe

Agencythatitcon~estedtheAgency’srejectionandrequesteda90 dayextensionofthe35 dayappeal

periodpursuantto §40 oftheEnvironmentalProtectionAct. (415 ILCS 5/40(a)(1).)

8. On or aboutJuly 21, 2003 theAgencyfiled a requestbeforetheBoardrequestinga

90 extensionofthe35 dayappealperiod.

9. OnoraboutJuly24, 2003,theBoardgrantedtheAgency’srequestandextendedthe

periodwithin whichPetitionermayfile its appealthroughandincludingOctober16, 2003.
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10. ISTHAhasrequestedthattheBoardreversetheAgency’sdeterminationeffectively

rejectingtheCorrectiveActionPlanandBudgetregardingthemodificationsto theanalyticalcosts,

themodificationstotheproposedremedialinvestigations,themodificationsto theproposedbudget

for preparationof the correctiveactionplan andbudget,themodification to theremedialaction

activities for thetime required to conducttheremedialactionactivities,themodificationsto the

proposedbudgetforpreparationofthereimbursementrequest,andthemodificationstotheproposed

budgetfor handlingcharges.(~ISTHA v. IEPA, PCB04-11.)

11. Similarly, ISTHA requeststhat theBoardtoreversetheAgency’sfinal determination

with respectto its rejectionoftheBelvidereOasisNorth-High Priority CorrectiveActionReport,

becauseinteralia, theReport,whichwaspredicatedup theCorrectiveActionPlan,wascompleted

in accordancewith therequirementsofTitle XVI oftheAct andcompliedwith 35 Ill. Adm. Code

732.409(c).

12. ISTHA restatesthe allegationsset forth in its Petition for Review ofAgency

Modificationof High Priority CorrectiveAction PlanandBudgetin PCB 04-il. Namely,with

regardto thePlan,theAgencydidnotapprovethecostsforpumpinganddisposingofgroundwater.

TheAgency’sfailureto approvetheremovalofthegroundwateris unreasonable,becauseremoval

of impactedgroundwaterfrom theUST andpiping excavationsite is necessaryandappropriateto

achieveapplicableconstructionworkerexposureobjectives~an±to-properlycom~iletethcexcavation

andbackfillactivities.ISTHA alsoappealstheAgencymodifyingtheplanto includeInhalationand

Ingestionvaluesfor soilsunderIndustrial/Commercialproperties.Thismodificationis unnecessary

to theextentthat the inhalationlevelsfor constructionworkersareat least as restrictive or more

restrictivethaninhalationandingestionlevelsfor Industrial/Commercialproperties.With regard
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tothebudget,ISTHAappealsinteralia, themodificationsto thebudgetedanalyticalcosts,because

arateof$136.50perrushsampleis necessaryandreasonablefor achievingthe-proposedcorrective

actionobjectivespursuantto 35 Ill. Adm. Code732.505(c).Further,no deductionshouldbemade

for the investigationconductedto obtainthesite-specificparametersnecessaryto evaluatethesite

anddeterminetheappropriateremediationmethods.Thecostsfor the investigationarenecessary

andconsistentwith theapplicableregulations. ISTHA furtherobjectsto the modificationsto the

proposedbudgetfor preparationof the correctiveaction plan and budget, becausethey were

necessaryandconsistentwithgenerallyacceptedpracticesandarereasonablec~stsfornecessary~and

requiredactivities. Additionally, theAgency’smodificationto thetime requiredto conductthe

remedialaction activities is improperbecausethe time budgetedfor the engineerandprojects

managerwas reasonable. The modifications to the proposedbudgetfor preparationof the

reimbursementrequestwasimproper,becausethecostsfor preparingtherequestis reasonablefor

the amountof documentationaccumulatedduring the LUST project. Themodificationsto the

proposedbudgetfor handlingchargesshouldbe adjustedpursuantto 35 Ill. Adm. Code732.607,

becausetheanalyticalcostsincreased. •

13. The BelvidereOasisNorthhasbeenremediatedto a level which is protectiveof

humanhealthandtheenvironmentandcomplieswith, butdoesnotexceed,theminimumnecessary

requirementsof theAct andtheregulationspromulgatedthereunder.

14. ISTHA reservestheright to presentadditionalgroundsfor reversalof theAgency’s

final determination,astheyappearduringthecourseof thisAppeal.

WHEREFORE,the Petitioner,The Illinois State Toll Highway Authority, respectfully

requeststhat this Board granta hearingin this matterand reversethe Agency’sJune13, 2003
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rejectionof ISTHA’s High Priority CorrectiveAction CompletionReportfor theBelvidereOasis

North andremandthis matterto the Agency with instructionsto approvethe Amendmentas

aforesaid,andfor anyotherreliefastheBoarddeemsjustandappropriate.

• • Respectfullysubmitted,

ILLINOIS STATETOLL HIGHWAY AUTHORITY

By:__________
• Oneof theirattornes

KennethW. Funk, Esq.
Phillip J.Zisook,Esq.
KarenKavanaghMack
Deutsch,Levy& Engel,Chartered
225 W. WashingtonStreet,Suite1700
Chicago,IL 60606 • • •
(312)346-146 • • • •
FirmNo. 90235
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ILLINOIS ENVIRONMENTAL PROTECTION ACENCY

1021 NORTH CKANO AVENUE E~s.sT, P.O. Box 19276, SPRINCFJW). iWnQ’S 62794-9276
JAMES R.THOMP ON CENTER, ~QWEST RANDOLPH. Sun ti .300,CHICAr,o. IL 60601

Roo R. 0 LAcojEvIçn, GOVERNOR’ RENEE CIPRIAMO, DRECOR

JUN 132003
CEREXEIEDMAIL

7Dt12 31S0 LIDOD 1!2~ 2248

Illinois StateToll HighwayAuthority
Attention:Jof~nIL Wavier,?.E.
2700 OgdenAvenue
DownersGrove,Illinois 60515

Re: ISPC 0070057092-- ScotiaCounty
~cIvidàre/Illinois StateToll Highway Authority
EelvidatOasis(I’Thrth Side)
LUST IncidcntNo. 890112~892215,941815and20021271
LUSttechnicalFile

DcatMr.Ws~saer:

TheIllinois Ern’ironmcnzalProtectionAgency(Illinois EPA) hasreviewedtheHigh Priority Corrective Action
CompletionReport(report)for theabove-referencedincident. ThereportwasdatedApril 8,2003andwasztcthed
by the Illinois EPA onApril 14, 2003. Citations~ thisletterarefrom theEnvisoatnentalProtectionAct (Ac4and.
3$ Illinois Administrative Code (~5111.Adm. Code).

Pursuantto .57.7(c)(4)(D) of the Act and35 iii. Mm, Code732.409(o)and732.503(b);thereportis rejected(orthe
reasonslistedin AttachmentA.

Ac undergroundstoragetak systemowneroroperatormayappealthis decision to the Illinois Pollurioh Control
Board. Appealrightssit attached.

If you haveanyquestionsorneedfurtherassistanoc,plaasacontactDonnaWauscea;217/524-1283.

Th~tnasA.
Unit Manager
LeakingUnde~groundStoragetankSection
Division of Retnediarion Managetnent
Bureauof Land

TAH:DW:dw~

Attachment: AttachmentA

• Wight andCompany

DMsiän File
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• • AttachmentA

Ra; LPC ii 0070057092— BooneCounty
&lvidere/Illinois StateToll HighwayAuthority
BelvidereOasis(NorthSide)
LUST IncidentNo. 890112,892215,941815and20021277
LuST TECHNICAL -

Citationsin this a.ttachtnentarefrom the. EnvironmentalProtectionAct (Act) and35 Illinois
AdministrativeCode(35111.Adin. Code)s • •

A. The owner/operatorsurmnaxyform wasnotcompleted. A taxpàatelU)numbermustbe” ~
providedaswelt asa legalde~cripdonofthe property.

B. IndostriaVComntercialSoil IngestiollevelswereexceededatNW-I, TFW-2, TFM~2and
TFE-] for Benzo(a)anthraccneand Eenzo(a)pyrvneandmustbeaddressedeitherby
furtherremediation or a prdposed bardea’.

C. Najththalenewasexceededat lYE-i for Inhabwtion levelsfor Construction Workersand “

mustbeaddressedby furtherremediationor a Worker Cautioncontrol.
ThelocationofsampleTFE-1 wasnotprovidedonyourmaps, please show the location
of’ thissampleon future maps.

0. If abarrieris to beproposed,theAgencyrequiresamapto scalegiving thedimensions of
• the barrier to be maintained. Also photosmustbeprovidedsbowinEthebatheris in • ~/

place. • • •

• I!. A ProfessionalEngineerCertificationwasnotincludedwith yourCorrectiveAction
• CothplerEonReport. . . • •

DW4w\ ‘

9OOJG0O’~0689# G~2Z~VH3I2~N2 I’AAS’I HS~Lfl~G n~~—nczi~8CS1 600?,O1”IflL’
• LOB6?8U13 • LOS5?BUT~ 91n21 2Oø?—@1—lflf



90’d laLci
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• • • Appeal Rights

• An undergroundstoragetankowiiir or operatormayappeal thi~final decisionto theIllinois
PollutionControlBoard lirsuarittoSections40 and S1.7(c)(4)(D)oftheAct by filing a petition
for a hearing within 35 daysafter thedatae~issuanceof’ thefinal decision.However,the35-day
period may be extendedfor a periodof timenot to exceed90 daysby written noticefrom the

• • owneror operator and the Illinois EPAwithin theinitial 35-day~pS period. litheowneror
operator wishesto receivea90-dayextension,awrittenrequestthatincludesastatementofthe
date the final decisionwa$ tceived,alongwith acopyofthis decision, must besentto the
Illinois EPAassoonaspossible. •

• ‘Porinfonnatian regarding the filing ofan appeal, pleasécontact:

Dorothy (1mm, Clerk • •
• Illinois PollutionCount] Board

State ofillinois Center’ •

100 WestRandoipli. Suite 1F500 ‘ •

• • Cbicago,XL 60601 •

3 12/814-3620•

ForinformationregardingtheflUngdanextension,please contact:

Illinois EnvironmentalProtectionAgency
Division ofLegal Counsd • • •
1021North Grand AvenueEast • • • •

PostOfficeBoxl92l6 • •

Springfield, IL 62794-9276
2171782-5544

• )14* TCTRL,PAGa.04 ‘i~~
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