
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

IN THE MATTER OF:

RCRA SUBTITLE C UPDATE,USEPA
AMENDMENTS (JANUARY 1, 2001,
THROUGHJUNE 30, 2001);

IN THE MATTER OF: )
)

RCRA SUBTITLE C UPDATE, USEPA )
AMENDMENTS (JULY 1, 2001,THROUGH )
DECEMBER31, 2001 AND JANUARY22 , 2002);)

R02-12
(Rulemaking- Land)

IN THE MATTER OF:

UIC UPDATE,USEPAAMENDMENTS
(JULY 1, 2001,THROUGHDECEMBER31,
2001)

)
)
) R02-17
) (RulemakingLand)
) (Consolidated)

NOTICE OF FILING

TO: Ms. DorothyM. Gunn
Clerkof theBoard
Illinois Pollution Control Board
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601
(VIA FIRST CLASS MAIL)

Mike McCambridge
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601
(VIA FIRST CLASS MAIL)

(PERSONSON ATTACHED SERVICE LIST)

RECEiVED

CLERK’S OFETCE

MAR 2 9 2002

STATE OI~ILLINOIS
PollutIon Control Board

)
)
)
)
)

R02-1
(Rulemaking- Land)

THIS FILING SUBMITTED ON RECYCLED PAPER



PLEASETAKE NOTICE thatI havefiled todaywith theClerk oftheIllinois
Pollution ControlBoardan original andnine copiesofthe COMMENTS,copiesof
which areherewithserveduponyou.

Respectfullysubmitted,
ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By: __________

Oneof Its ttorneys

Dated: March 27, 2002

KarenL. Bernoteit
RobertA. Messina
Illinois Environmental
RegulatoryGroup
215 EastAdamsStreet
Springfield, Illinois 62701
(217)522-5512

THIS FILING SUBMITTED ON RECYCLED PAPER



BEFORETHE ILLiNOIS POLLUTION

IN THE MATTER OF: )
)

RCRA SUBTITLE C UPDATE, USEPA )
AMENDMENTS (JANUARY 1, 2001, )
THROUGHJUNE 30, 2001); )

RECEIVED

CONTROLBOARD CLERK’S OFFICE

MAR 2 92002
STATE 017 IWNOIS

R02-1 Pollution Control Board
(Rulemaking- Land)

IN THE MATTER OF:
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UIC UPDATE, USEPAAMENDMENTS
(JULY 1, 2001,THROUGHDECEMBER31,
2001)

)
)
) R02-17
) (RulemakingLand)
) (Consolidated)

)
)
) R02-12
) (Rulemaking- Land)

COMMENTS

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneof its attorneys,KarenL. Bernoteit,andsubmitsthefollowing

COMMENTS in the above-referencedmatterto theIllinois Pollution ControlBoard

(“Board”), statingasfollows:

IERGsupportstheBoard’sproposedamendmentto 35 Ill. Admin. Code

728.134(a)andto 35 Ill. Admin. Code721.124(a)to referencetheAssociationofBattery

Recyclersv. EPA, 208 F.3d1047(D.C. Cir. 2000)decisionthatvacatedtheMay 26,

1998 PhaseIV LandDisposalRestriction(LDR) regulationasit providesfortheuseof

thetoxicity characteristicleachingprocedure(TCLP) to determinewhethermanufactured

gasplant(MGP) wasteexhibitsthetoxicity characteristic.



IERG is a not-for-profitIllinois corporationcomprisedof70 membercompanies

engagedin industry,commerce,agriculture,andotherrelatedactivitiesthat areregulated

by governmentalagenciesthatpromulgate,administerorenforceenvironmentallawsand

regulations.IERGwasorganizedto promoteandadvancetheinterests-of its members

beforegovernmentalagencies,suchastheIllinois EnvironmentalProtectionAgency and

Illinois Pollution ControlBoard,andbeforejudicial bodies,suchastheIllinois Courts.

Moreover,IERG is an affiliate of theIllinois StateChamberof Commerce,whichhas

morethan5,000membersin theState.

Importantly,the decisionoftheDistrict Court of Appeals,D.C. Circuit, in the

AssociationofBatteryRecyclerscase,hasresultedin theexpeditedremediationof

numerousMGP wastesitesasit eliminatedtheencumbrancescreatedby theapplicability

ofLDRsto this typeof waste. From apublic policy perspective,it is apositive

developmentasit allows theowner/operatorsof MGP wastesitesto move forwardand

addresssitesthat havebeenslatedfor remediationbutdelayeddueto theapplicability of

the onerousrequirementsof theRCRA hazardouswasteprogram.

TheproposedBoardNote is identicalto the languageofthefirst two sentencesof

IERG’s proposedBoardNote submittedto theBoardon June14, 2001. Adoptionofthe

Board’sproposedBoardNotewill ensuretheclarity of Illinois’ requirementsapplicable

to MGP wasteandwill avoidanyconfusionregardingtheapplicability oftheTCLP for

theevaluationof MGP waste.

As for placementoftheproposedBoardNote, IERGconcurswith theBoard’s

proposalto appendtheproposedBoardNoteto 35 Ill. Admin. Code721.124(a),aswell
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asto 35 Ill. Admin. Code728.134(a),which is theplacementthatIERGhadpreviously

proposedto theBoardfor thenote.

Finally, IERGconcurswith theBoard’sproposedBoardNote to be appendedat

35 Ill. Admin. Code721.102(c)(3)and35 Ill. Admin. Code721.104(a)(17).This Board

Note addressestheotheraspectoftheAssociationof BatteryRecyclersdecision,that

excludesmaterialsgeneratedandreclaimedwithin theprimarymineralprocessing

industryfrom theregulatorydefinitionof solid waste.

IERGurgestheBoardto adopttheproposedBoardNotesto be appendedat 35 Ill.

Admin. Code728.134(a),35 Ill. Admin. Code721.124(a),35 Ill. Admin. Code

721.102(c)(3)and35 Ill. Admin. Code721.104(a)(17).

Respectfullysubmitted,

ILLIN S ENVIRO ENTAL

KarenL. Bernoteit

Dated:March 27, 2002

KarenL. Bernoteit
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield,IL 62794-9276
(217)522-5512
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CERTIFICATE OF SERVICE

I, KarenL. Bernoteit,theundersigned,certify that I haveserveda copyofthe

COMMENTS upon:

Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

SEEATTACHED SERVICELIST.

Mike McCambridge
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

by depositingsaiddocumentsin theUnitedStatesMail in Springfield, Illinois on

March 27, 2002.

KarenL. Bernoteit



SERVICE LIST

Linda Brand
DCCA, Small Business Office
620 E. Adams
Springfield, IL 62701

Judith Brubaker
IL Environmental Protection Agency
1021 N Grand Ave. East P 0 Box 19276
Springfield, IL 62794-9276

Richard J. Clarizio
USEPA - Region V
77 West Jackson
Chicago, IL 60604

Deborah Connelly
Joint Committee on Administrative Rules
700 Stratton Office Building
Springfield, IL 62706

MatthewJ. Dunn
Chief
Office of the Attorney General
Center, 100W. Randolph, 12th Floor
Chicago, IL 60601

Judy Dyer
IL Environmental Protection Agency
1021 N. Grand Ave. East P 0 Box 19276
Springfield, IL 62794-9276

Stephen England
Chief Legal Counsel
Department of Nuclear Safety
1035 Outer Park Dr
Springfield, IL 62704-4491

Dorothy M. Gunn
Clerk
IL Pollution Control Board
100 W. Randolph Ste. 11-500
Chicago, IL 60601

Robert 1. Lawley
Chief Legal Counsel
Department of Natural Resources
524 S. Second Street
Springfield, IL 62701 -1787

John Little
Legal Counsel Division
IL Environmental Protection Agency
1021 N. Grand Ave. East P 0 Box 19276
Springfield, IL 62794-9276

Mike McCambridge
Hearing Officer
Illinois Pollution Control Board
James R.Thompson Center 100W Randolph St Ste 11-500
Chicago, IL 60601

Mara McGinnis
IL Environmental Protection Agency
1021 N. Grand Ave. East P 0 Box 19276
Springfield, IL 62794-9276

Scott Phillip
IL Environmental Protection Agency
1021 N. Grand Ave. East P0 Box 19276
Springfield, IL 62794-9276

Susan Schroeder
Division of Legal Counsel
IL Environmental Protection Agency
1021 N. Grand Ave. East P 0 Box 19276
Springfield, IL 62794-9276

Joseph Svoboda
General Counsel
IL Environmental Protection Agency
1021 N. Grand Ave. East P 0 Box 19276
Springfield, IL 62794-9276

Vicki Thomas
JCAR
700 Stratton Office Building
Springfield, IL 62706

Richard T. Traub
USEPA - Region V
77 W Jackson Blvd Mail Code DR-7J
Chicago, IL 60604

Gary Westefer
USEPA - Region V
77W. Jackson(DM7J)
Chicago, IL 60604


