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BEFORE THE POLLUTION CONTROL BOARD JUN 28 2004
OF THE STATE OF ILLINOIS STATE OF ILLINOISPolluflo,-, Control Board

SUTTERSANITATION, iNC. and )
LAVONNE HAKER, )

Petitioners, )
v. ) PCBNo. 04-187

ILLiNOIS ENVIRONMENTAL ) (PermitAppeal)
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO RUFFNER, ET AL., MOTION TO INTERVENE

NOW COMES theRespondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,Joim J. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Iii. Adm. Code 101.500and 101.504,herebyrespectfullyresponds

to theMotion to Intervene(“motion”) filed by JesseRuffner andFamily, Lloyd Stock,andStock

& Company, LLC’s (“petitioning intervenors”). In responseto the petitioning intervenors’

motion, theIllinois EPA statesas follows:

1. As noted by the petitioning intervenors, the Illinois Pollution Control Board’s

(“Board”) authorityto grantinterventionto non-partyrequestorsis found in Section101.402of

theBoard’sproceduralrules(35 Ill. Adm. Code 101.402). Thereis no claim by thepetitioning

intervenors,and indeednoneis provided in Section101.402(c)of theBoard’sproceduralrules,

that the petitioning intervenorshave a statutoryright to intervene. Thus, the only meansby

which thepetitioning intervenorsmay be grantedparty statusis for the Board to find that the

discretionary provisions of Section 101.402(d) are applicable and weigh in favor of the

petitioning intervenors. However,basedupon the languagewithin that provision, the Board

shouldnot sofind.

2. Section101.402(d)provides:

Subjectto subsection(b) of this Section,the Boardmaypermitanypersonto intervenein
anyadjudicatoryproceedingif:
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1) Thepersonhasaconditional statutoryright to intervenein theproceeding;

2) Thepersonmaybemateriallyprejudicedabsentintervention;or

3) The personis so situatedthat thepersonmaybe adverselyaffectedby a
final Boardorder.

3. To prevail, thepetitioningintervenorsmust demonstrateat leastone ofthethree

criteria in Section 101.402(d)hasbeenmet. The petitioning intervenorshavenot met that

burden. First, thepetitioningintervenorshavenot demonstratedthat theyhaveany conditional

statutoryright to intervene. Section 101.402(d)(1). Thereis no conditionalstatutoryright that

hasbeenprofferedby thepetitioningintervenors;rather,theyinsteadcite to Section22.14ofthe

Illinois EnvironmentalProtection Act (“Act”) (415 ILCS 5/22.14) as the relevantstatutory

provision.

4. The Illinois EPA agreeswith the petitioning intervenorsthat Section 22.14 is

relevantand undoubtedlywill be consideredand interpretedby the Board in the ultimate

resolutionof thependingappeal. But, that provision doesnot conferany right, conditional or

otherwise,upona private third-partyto intervenein any relatedpermit appeal. The application

and enforcementof that provision is left to the Illinois EPA, which is a namedparty in the

presentaction. TheIllinois EPA, astheentity obligatedto ensurecompliancewith that section,

hastakenandwill continueto takeall necessarystepsbeforetheBoardto presentits case.

5. With all duerespectto the petitioningintervenors,however,that obligationrests

solely with the Illinois EPA in apermit appealcontext. If the Boardwereto allow intervention

in this case,it would possibly allow a party other than the Illinois EPA to becomedirectly

involved in what is a clearact of the Illinois EPA’s permitting authority. Section39(a)of the

Act (415 ILCS 5/39(a)) provides that the Illinois EPA is the agency chargedwith the
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responsibilityof reviewingand actingupon permit applications. TheIllinois EPA did so here,

and its actionsaresubjectto appealbeforetheBoard, which is a circumstancethat hascometo

pass. The Illinois EPA and the Petitionerin this action are thus falling squarelywithin their

statutoryroles in the permit appealprocess. To allow a private third-partyto interject itself in

theseproceedingsis without anybasisin theAct.

6. Next, the petitioning intervenors must show that they will be materially

prejudicedabsentintervention. Section 101.402(d)(2). Again, thepetitioningintervenorshave

failed to makethis requisiteshowing, largelybecausetheyfail to acknowledgetheothermeans

by which theymayparticipatein the proceedings.Non-partiesto a permit appealmay be,and

routinelyaregranted,the leaveto file an amicuscuriaebriefsettingforth any relevantarguments

orpositionsfor theBoard’sconsideration.While a personfiling an amicusbriefis not a formal

party to the action, thatperson’sargumentsarenonethelessconsideredby theBoardin reaching

its final decision.TheIllinois EPA will haveno objectionto thepetitioning intervenorsfiling an

amicusbriefon anyaspectofthependingappeal.

7. Further,if a hearingis held in this matter, thepetitioning intervenorsareagain

provided an opportunity to participateby making public commentsthat will be takenby the

Board with the rest of the hearingrecord. Thesecapabilitiesprovide a more thansufficient

opportunityfor thepetitioning intervenorsto presentanyargumentsthey feel appropriateto the

Board,eitherthroughan amicuscuriaebrieforby makingpublic conmientsat ahearing. These

optionsprecludethe petitioningintervenorsfrom making any credible argumentthat failure to

granttheminterventionwould resultin materialprejudice.

8. The last componentfor the Board’s considerationin a caseof discretionary

interventionis whetherthepersonis so situatedthat thepersonmaybe adverselyaffectedby a
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final Boardorder. Section101.402(d)(3). Hereagain,basedon the factspresentedin this case,

thepetitioningintervenorshavenotmadeapersuasiveargumentthat theydeserveto begranted

intervention. The crux ofthe petitioningintervenorsargumentis that theBoard’sfinal decision

heremay result in a hardshipuponthem, in that it mayallow for the permitting of a transfer

stationin closeproximity to theirresidenceorproperty.

9. Althougheachof thepetitioning intervenorsclaimsa similar yet distinctadversity

that maybefall themshould theBoardultimatelydecidethat the Illinois EPA’s decisionshould

be reversed,the commonthemeand argumentmadeby thepetitioning intervenorsis that they

shouldbeallowedto live or conductbusinessin thelocationin disputewithouta transferstation

locatednearby. This is anextensionoftheprotectionandprohibitionsetforth in Section22.14

of the Act. Again, as arguedabove, the Illinois EPA is the sole entity -chargedwith the

responsibilityof enforcingthat section,andthe illinois EPA hasnot andwill notshirk from that

responsibility.

10. Also, thereis a questionasto what sort of “Pandora’sbox” would be openedif

the petitioning intervenorswere grantedintervenor status basedon a claim that they were

adverselyimpactedhere. Although the petitioning intervenorsare basingtheir argumentson

location that is within the setbackdistance set forth in Section 22.14, their argument is

essentiallythat theywill suffersome consequenceif a permit is grantedto a facility that they

find objectionable.

11. If thatis thestandardby whichfuturemotionsto interveneareto bejudged,then

obviously thereis a much larger(yet equallydescribed)groupof personsthat mayclaim in the

future that thepermittingof someotherfacility in proximity to theirhomesor businessinterests

is also objectionable. That circumstancealoneis not and shouldnot be deemedsufficient to
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warrantgrantingof a motion to intervene,sincethe contentionsof thosecomplaining parties

might not bebasedon anyparticularstatutoryprovision. -

12. The Board hasnot issued any final order that is persuasivein support of the

petitioningintervenors’arguments.Thepetitioningintervenorscite favorablyonly to thecaseof

Saline County Landfill, Inc. v. Illinois EPA, PCB 02-108. In that case, the Board granted

intervenor status to the County of Saline basedupon their statusas a governmentalentity

chargedwith interpretationoflocal siting approval,an issuethatwaskey to theresolutionofthe

appeal.

13. Here,theonlyrolesplayedby thepetitioningintervenorsarenot in dispute,asthe

actsare essentiallyacknowledgedon a chronologicalbasis. Just how those acts should be

appliedto theresolutionof thisappealis what remains,but it is not necessaryfor thepetitioning

intervenorsto havepartystatusin orderfor thatfactualapplicationto occur.

14. More relevantand applicableto the presentappealarethe Board’sdecisionsin

othermattersinvolving requestsfor intervention. For themost part,the Board hasnot viewed

motions to intervenewith favor, properly setting forth the requisite regulatorystandardin

Section101.402. This is astandardthat shouldnot beeasilymet, asinterventionis a significant

actwith implicationsto partiesthat areotherwiseclearly identifiedby statute.

15. Interestingly,in the caseof2222 ElstonLLC v. PurexIndustries,et a!., PCB 03-

55 (January23, 2003), the Board considereda requestfor intervention filed by the City of

Chicago(“City”). In that case,the Board gaveno specialdeferenceto the City basedon its

statusas a governmentalentity, but ratherreviewedthe attendantfacts. The Board wasnot

persuadedthat the City hadprovidedsufficientjustificationto allow for intervention,despitethe

City’s argumentthat financialimplicationsmayresultfrom an adverseBoarddecision.
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16. In anothercaseinvolving a requestby a governmentalentity to intervene,the

Board ruled that interventionwasnot warrantedevenwhen the entity arguedthat it may be

adverselyimpactedin termsof its local ordinance. The Boarddid not find that suchargument

met theburdenimposedby.Section101.402(d),but notedthat the entity couldparticipatein the

proceedingthroughthe filing of an arnicuscuriae brief. Stuartv. Fisher,PCB 02-164(January

23, 2003).

17. Basedon thosedecisions,it is clear that the Board considersthe standardof

whetherto grantdiscretionaryinterventionto bea strict one. Basedon thefactspresentedhere,

the petitioning intervenorshavenot presenteda persuasivecasethat they shouldbe granted

intervention.

WHEREFORE,for thereasonsset forth above,theIllinois EPArespectfullyrequeststhat

theBoarddenythepetitioningintervenors’motion.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

Res en

John . Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:June22, 2004

This filing submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on June22, 2004, I servedtrueand

correct copies of a RESPONSETO RUFFNER, ET AL., MOTION TO INTERVENE, by

placing true and correct copiesin properly sealedand addressedenvelopesand by depositing

saidsealedenvelopesin a U.S.mail dropbox locatedwithin Springfield, Illinois, with sufficient

First ClassMail postageaffixed thereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk
Illinois PollutionControl Board
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

CharlesJ. Northrup
Sorling,Northrup,Hanna

Cullen& Cochran,Ltd.
Suite800 Illinois Building
P.O.Box5131
Springfield, IL 62705

JohnM. Heyde
SidleyAustinBrown & Wood,LLP
10 SouthDearbornStreet
Chicago,IL 60603

CarolSudman,HearingOfficer
Illinois PollutionControlBoard
1021North GrandAvenue,East
P.O.Box 19274
Springfield, IL 62794-9274

ChristineG. Zeman
HodgeDwyer Zeman
3150RolandAvenue -

P.O.Box 5776
Springfield,IL 62705-4900

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY
Respo e t

JolmJ. ~m
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


