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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

JOHNS MANVILLE, a Delaware corporation, )
)
Complainant, )
)

v. ) PCB No. 14-3

) (Citizen Suit)
ILLINOIS DEPARTMENT OF )
TRANSPORTATION, )
)
Respondent. )

IDOT’S RESPONSE TO COMPLAINANT’S MOTION FOR LEAVE TO FILE SECOND
AMENDED COMPLAINT TO CONFORM PLEADINGS TO NEWLY DISCOVERED
FACTS WITHOUT HEARING DELAY

Now comes Respondent, the Illinois Department of Transportation (“IDOT”), which
herewith files its response to Complainant’s Motion for leave to File Second Amended
Complaint to Conform Pleadings to Newly Discovered Facts without Hearing Delay (“Motion™).
As set forth herein, IDOT requests that: 1) the Hearing Officer deny Johns Manville’s (“JM”)
Motion in its entirety; or, alternatively, 2) should the Hearing Officer grant JM’s request for
leave to file their proposed Second Amended Complaint, that the hearing in this matter, which is
currently set for March 15-17, 2016, at the Pollution Control Board’s Chicago offices, be
rescheduled at least sixty (60) days from the present date set for hearing, so as to allow IDOT to
the opportunity to respond to the Second Amended Complaint and to conduct further limited
discovery on JM’s new claim. IDOT states as follows, in support of this response:

L INTRODUCTION

The audacity of JM’s Motion is truly breathtaking. Their Motion, filed four weeks before
the date this case is set to go to hearing, seeks not only to amend its complaint to add new facts
and a new claim (a claim which IDOT had no prior knowledge JM would be seeking to pursue at

hearing and is, at present, ill-prepared to defend against), but, more troublingly, it also expressly
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seeks to deny IDOT the opportunity to respond to their amended complaint. And, by insisting
that the Board keep the existing hearing date in this matter, JM implicitly seeks to deny IDOT
the right to conduct necessary discovery that is relevant to JM’s new claim. JM argues that its
untimely Motion is justified by the discovery of “new evidence not previously available” to it.
But that claim cannot withstand scrutiny, given the fact that the “new evidence” it makes
reference to is based on information that JM has been in possession of for at least 15 months, if
not years longer.

If JM’s Motion were to be granted in its entirety by the Board, IDOT would be
significantly prejudiced in both its ability to prepare for hearing and to defend itself from JM’s
new claim. This prejudice arises from the fact that IDOT would have to blindly prepare its
defense regarding JM’s new claim, as fact discovery in this case ended a year ago. Moreover,
IDOT’s informal discovery would have to take place at the same time IDOT is preparing of
hearing in this case. And, JM’s new claim substantially expands the potential liability that IDOT
faces in this case.

It is IDOT’s position that JM’s Motion should be denied without exception. However, if
the Board is amenable to granting JM’s Motion - no matter how untimely - and gives it leave to
file its Second Amended Complaint, then fairness dictates that IDOT be allowed to both respond
to the complaint and to be able to conduct discovery on these new allegations. Additionally, if
the Board accepts JM’s Second Amended Complaint for filing, fairness also dictates that the
hearing in this matter must be rescheduled, so as to allow IDOT an appropriate amount of time in

which to conduct limited discovery on JM’s new claim.
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IL STATEMENT OF FACTS

In the opening paragraph of its Motion, JM states that has been brought “based upon new
evidence not previously available to [it].” It is unclear how JM could make this representation to
the Board, as the document upon which this “new evidence” is based has likely been known to
JM since late 2000. The Property Insight report that JM refers to in Paragraph 12 of its Motion,
and which is attached as Exhibit D thereto, in turn references a “Grant for Public Highway”
(identified as “Doc ID 2288725”) (“Grant Document™). This Grant Document was produced by
IDOT to USEPA in November 2000, when IDOT filed its response to the United State
Environmental Protection Agency’s September 2000 Comprehensive Environmental Response,
Compensation, and Liability Act (“CERCLA”) 104(e) information request letter.

IDOT has also produced the Grant Document to JM on at least two occasions during the
course of conducting discovery in this case. The first occasion occurred on October 24, 2014,
fifteen months before the filing of the Motion, when IDOT produced the Grant Document to
JM, as part of its initial production of documents. (A true and correct copy of the Grant
Document produced by IDOT to JM as part of its initial production is attached hereto as Exhibit
A to this Response.) The second occasion occurred approximately eight months later, on July 2,
2015, when IDOT produced this same document to JM as part of its production of documents
related to JM’s deposition of IDOT’s expert witness, Steven L. Gobelman.

Elsewhere in its Motion, JM states that IDOT has repeatedly delayed these proceedings,
thus “jeopardizing JM’s ability to obtain all of its requested relief [from the Board].” (Mot. §23,
at 7.) In advancing this allegation, JM apparently forgets that on at least three occasions in the
late Summer and early Fall of 2015, IDOT suggested setting an earlier hearing date for this case,

as it was apparent after the close of expert discovery that it would be impossible to resolve this
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case on motions for summary judgment. It was not until November 2015 that JM finally agreed
to set a hearing date in this matter.

Two final facts are worth noting in considering JM’s Motion (particularly with respect to
its several statements that IDOT has sought to delay these proceedings). First, the claims which
JM is pursuing against IDOT in this case arise out of obligations that JM incurred in 2007, when
it entered into an “Administrative Settlement Agreement and Order on Consent for Removal
Action” for the “Johns Manville Southwestern Site Area including Sites 3, 4, 5, and 6
Waukegan, Lake County, lllinois (“AOC”) with USEPA. (A true and correct copy of the AOC is
attached hereto as Exhibit B.) Second, for reasons better known to JM, it took JM six years to
file its action against IDOT.

HI. ARGUMENT

A. JM’s Motion Should Be Denied Because It Is Untimely and the Granting of the
Motion would be Prejudicial to IDOT’s Ability to Defend Itself at Hearing

JM correctly notes that there are four factors that a court should consider when exercising
its broad discretion as to whether to grant a plaintiff’s motion for leave to amend their complaint.
(Mot. 918, citing Loyola Acad. v. S&S Roof Maint., Inc., 146 111.2d 263 (1992).) These four
factors are: 1) that the proposed amendment would cure a defect in the current complaint; 2)
previous opportunities to amend the pleading could be identified; 3) other parties would sustain
prejudice or surprise by virtue of the amendment; and 4) the proposed amendment is timely.
Loyola Academy, 146 111.2d at 273. These factors are not equal in weight or in the consideration
that courts are to give them when ruling on a motion to amend. Indeed, “[tJhe most important of
the Loyola factors is the prejudice to the opposing party . . .” Miller v. Pinnacle Door Co., Inc.,

301 1. App.3d 257, 261 (4™ Dist. 1998).



Electronic Filing - Received, Clerk's Office : 02/23/2016

As the Miller court went on to note:

For a delay to prejudice a party, it must operate to hinder his ability to present his

case on the merits. . . . Prejudice may be shown where delay before seeking an
amendment leaves a party prepared to respond to a new theory at trial.

Miller, 310 111 App.3d at 261 (emphasis added.)

JM argues that it has simply brought the Motion to correct certain defects in its current
complaint. (Mot. §19.) While JM’s stated reason finds support in the first Loyola factor, the
balance of the Loyola factors favor denying the Motion in its entirety. First, the entire scope of
relief sought by JM through its Motion runs afoul of Loyola’s prejudice factor. To ask for leave
to file an amended complaint, containing a completely new claim, which significantly expands
the scope of IM’s claims, as well as IDOT’s potential liability, while simultaneously asking the
Board to deny IDOT the opportunity to respond to the amended complaint (or to apparently take
any discovery regarding that claim), and still adhering to the current hearing date, would be
extraordinarily prejudicial to IDOT’s ability to defend itself at hearing.

This prejudice initially arises because fact discovery — which IDOT would need to
conduct in order to be able to adequately to defend itself at hearing on JM’s new claim - has been
closed for over a year now. JM would have IDOT blindly prepare to defend itself against its new
claim. Even worse, is JM’s insistence that it be allowed to both amend its complaint, while at
the same time demanding that the Board go forward with the hearing on this matter, as
scheduled. It is demanding enough to prepare for hearing just based on JM’s existing claims
without also having to simultaneously conduct informal discovery on its new claim.

The prejudice to IDOT is compounded when one applies the final Loyola factor —i.e., the
timeliness of JM’s request to amend. Simply put, there is nothing timely about their motion to

amend. As noted in the Statement of Facts, the claims which JM is pursuing against IDOT in
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this case stem from the obligations that JM voluntarily incurred in 2007, when it entered into the
AOC with USEPA. Additionally, the Grant Document - the document that is referred to in the
Property Insight report - has been in JM’s possession for at least 15 months and likely for many
years before IDOT first produced it to JM. Illinois courts have held that plaintiffs should not be
allowed to amend their complaints where they have failed to take action based on previously
available information. Behr v. Club Med. Inc., 190 111 App.3d 396, 406 (1** Dist. 1989)."

The timeliness of JM’s Motion must also be considered in light of the parties’ recent
filing and exchange of witness and exhibit lists. JM obviously knew well in advance of the
February 18, 2016 deadline to exchange this information that it would be filing its Motion. It
also knew at the time that it filed its Motion that it would be naming a previously undisclosed
witness, V. Gina Giannelli, of Chicago Title Insurance Company, in its exhibit and witness list.
IDOT has only recently learned of this person when JM produced additional documents to it on
January 27, 2016. But as fact discovery closed in this case a year ago, there would be no way to
take any discovery about what Ms. Giannelli knows and how her knowledge may be relevant to
JM’s claims (presumably, Ms. Giannelli would be testifying about the Property Insight report,
but that is simply speculation).

For the Board to grant JM’s Motion now, after JM failed to first timely initiate this
action, and then more recently failed to take action after IDOT produced the Grant Document to
it, would effectively reward JM for sitting on its rights and for game playing. Accordingly, the

Board should deny JM’s Motion in its entirety.

' The fact that JM had knowledge of the Grant Document for as long as it has, also speaks negatively to the second
Loyola factor, in that JM had opportunities before it filed the Motion to seek leave to amend its complaint and to
bring in new claims based on this document.

6
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B. If the Board Accepts JM’s Proposed Second Amended Complaint for Filing, IDOT
Should Be Given the Opportunity to Answer the Second Amended Complaint

JM argues in its Motion that IDOT should be denied the opportunity to answer its Second
Amended Complaint and the matter should simply proceed to hearing. (Mot., §29.) It supports
this position by arguing that “JM cannot afford to delay the hearing of this matter.”* (Id.) It is
disingenuous for JM to assert such a position here, as it could have uncovered this “new
evidence” with the exercise of some diligence in the immediate aftermath of IDOT having served
it with its first set of responsive documents in October of 2014.

It is also disingenuous for JM to claim now that it “cannot afford to delay the hearing of
this matter,” as it was IDOT, and not JM, that first raised the issue of setting this matter for
hearing back in the late Summer and early Fall of last year, when it became apparent that this
case could not be resolved through summary judgment. It was only after raising the issue with
JM on at least three occasions that JM finally agreed to dispense with the filing of motions for
summary judgment and to set this matter for hearing.

JM seeks to bolster its position that the Board should accept its proposed amended
complaint (and that IDOT should not be allowed the opportunity to respond to it), by citing to
several Board cases. (Mot., 430.) As an initial matter, all of these cases are factually
distinguishable, because none of them involve a situation such as the present one, where a party
seeks to amend its complaint to add new claims and facts, based on evidence that had long been
in its possession.

There are other factual distinctions which render JM’s cited cases of no value in
supporting their Motion. For example, in People v. The Highlands, PCB 00-104, slip op. at 3

(May 6, 2004), the Board accepted the complainant’s second amended complaint for filing in

? It is more than ironic for JM to complain that it “cannot afford to delay the hearing of this matter,” when it took JM
six years from the date that the AOC was entered to the date that it filed its initial complaint in this action.

7
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large part because it was unopposed by the respondent. (Id.) As IDOT is vigorously contesting

JM’s Motion, JM’s reliance on the Board’s The Highlands opinion to support its Motion is
pointless.

JM’s citation to and reliance upon People v. Community Landfill Co., PCB 97-193, slip
op. at 5 (Mar. 6, 2000) is similarly off point, as the case was in a very different procedural
posture from the circumstances surrounding this case. In the Community Landfill case, the Board
was confronted with a motion for leave to file a second amended complaint that added new
claims against the respondent. (Id. at 1-2.) The Board ultimately decided to deny the
respondent’s response to the motion (which the Board treated as a motion to dismiss the second
amended complaint). Thereafter, the respondent filed its answer to the second amended
complaint and, by in accordance with the Board’s hearing officer’s April 27, 2000 order, the
parties were directed to set discovery schedules for the matter. (See, April 24 and 27, 2000
entries in the Docket for People v. Community Landfill, PCB 97-193,

http://www.ipcb.state.il.us/COOL/external/CaseView.aspx ?referer=results&case=3635.)

IM’s arguments that IDOT should not be allowed time prior to hearing to answer JM’s
Second Amended Complaint are baseless and the cases that they have cited in support of their
argument are inapplicable. There is simply no merit to their position that IDOT should be denied
its right to respond to JM’s proposed Second Amended Complaint.

In both large ways and small ones, it is JM that delayed the ultimate resolution of this
case, not IDOT. Thus, If JM wishes to have the Board accept its Second Amended Complaint
for filing, then fairness dictates that IDOT be allowed to respond to its newly amended

Complaint.
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C. Should the Board Decide to Allow JM Leave to File its Second Amended Complaint
at this Late Date, the Interests of Justice Require Allowing IDOT to Take Limited
Discovery Regarding JM’s New Claim
Should the Board grant JM leave to file its proposed Second Amended Complaint, then it

is imperative that it reopen fact discovery in this case. As the Appellate Court stated in

Schwendener v. Larrabee Commons Partners, 338 Ill.App.3d 19 (1" Dist. 2003), “[t]he

amendment of pleadings to state a new claim after close of discovery usually requires reopening

of discovery.” 338 IlL.App.3d at 32 (holding that the trial court erred by denying a party’s request
for further discovery after granting defendant’s motion to add additional count to its
counterclaim); See, Aylward v. Settecase, 401 1ll.App.3d 831, 838 (I* Dist. 2011) (citing

Schwendener for same proposition of law; See also, People v. The Highlands, at 3-4 (finding that

allowing complainant to file its second amended complaint was supported by the fact that

discovery had not been completed and thus the respondent would be able to conduct discovery
on complainant’s newly alleged, additional violations.)

Given the highly prejudicial impact that it would have to grant JM’s Motion in its
entirety, should the Board decide to grant it leave to file its Second Amended Complaint, the
Board should reopen fact discovery for a period of sixty days, during which time, IDOT would
propose to conduct the tasks to advance full and complete discovery of this matter:

1) Amendment of its prior responses to JM’s Interrogatories, so as to list additional
persons with knowledge regarding this matter, as well as to identify additional
individuals which it intends to call as witnesses at hearing in support of its case in
rebuttal and who, based on preliminary discussions which IDOT’s counsel has been

able to have in the course of preparing both this response and its exhibit and witness

list, who IDOT expects will testify that that JM’s contention that IDOT
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“owns/controls a critical portion of Site 6[]” is erroneous. (Mot., § 29.)

2} Undertake fact discovery from JM concerning what steps it took to timely bring its
new claim; and,

3) Undertake fact discovery from third parties, by a) serving subpoenas for the
production of documents; and b} to take the depositions of at least V. Gina Giannelli,
a witness who JM intends to call at hearing but who had not been disclosed to IDOT
prior to the parties’ February 18™ exchange of exhibit and witnesses lists in this case;
and at least one individual from Property Insight, regarding the facts and
circumstances surrounding the creation of the document attached as Exhibit D to the
Motion.

D. If the Board Grant’s JM’s Motion and Allows it to File its Second Amended
Complaint, the Interests of Justice Require Rescheduling the Hearing

If the Board grants JM’s Motion, the hearing in this case should be rescheduled to a date
that will allow IDOT to undertake the limited discovery contemplated above. In the interests of
moving this case forward, IDOT is prepared to both respond to the Second Amended Complaint
and to conduct fact discovery concurrently, so as to allow the hearing to be held at the earliest
possible opportunity after completion of discovery.

IV, CONCLUSION

The Board should deny JM’s Motion in its entirety, because it untimely, it is not based on
new evidence, and granting the Motion would both impede IDOT’s general ability to prepare for
hearing in this matter and would also be prejudicial to IDOT’s ability to defend itself against the
new claim that JM now seeks to add to its complaint. It defies logic for JM to argue that its
Motion only seeks to add newly available evidence when the underlying document giving rise to

this “new evidence” has been known to JM for at least 15 months, if not years earlier.

10
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If the Board ultimately decides to grant leave to JM to amend its complaint, then in the
interest of fairness, IDOT deserves the opportunity to both answer the newly amended complaint
and, further, to be allowed to conduct additional discovery related to JM’s new claim. And,
needless to say, the hearing in this matter must be reset for a future date, so as to allow IDOT the
opportunity to both respond to JM’s newly amended complaint and to conduct additional
discovery in this matter.

WHEREFORE, Respondent, Illinois Department of Transportation, prays that the
Hearing Officer will:

1) Deny JM’s Motion in its entirety;

2) Alternatively:

a) Grant JM’s Motion only in so far as to allow them to amend their complaint;

b) Allow IDOT time to respond to JM’s newly amended complaint; and,

¢) Allow IDOT to conduct limited discovery in this matter, according to the
parameters described above;

3) Rule on JM’s Motion and IDOT’s Response thereto at the earliest possible time, so as
to provide the necessary guidance to the parties about how this case will now
proceed;

4) Set this matter for status at the earliest possible date; and,

5) Granting such additional relief as the Board may provide for in the interests of justice.

11
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Respectfully Submitted,

Assistalit Attorneys General
Environmental Bureau

69 W. Washington, 18" Floor
Chicago, Illinois 60602
(312) 814-3153
emcginley(@atg.state.il.us
eolaughlin(@atg.state.il.us

MATTHEW J. DOUGHERTY
Assistant Chief Counsel

Hlinois Department of Transportation
Office of the Chief Counsel, Room 313
2300 South Dirksen Parkway
Springfield, Illinois 62764

(217) 785-7524

Matthew.Dougherty@lllinois.gov



Electronic Filing - Received, Clerk's Office : 02/23/2016

2288723

OCT~18-2080 683:19 {1007 LAND ACOUISITION Ba? 705 4218 P.a3

F.A. ROUTE 42 (LAKEFRONT EXPWY)
GREENWOGD AV. AT. SARD SY.
WAUKEGAN GENERATING STATION
WAUKEGAN TWR., LAXE CO.

CRANT FOR PHALIC HICHWAY

THIS INDENTURE WITWESSETH: That Ceadtor, CONNONVEALTH RDISON
COMPANY, an !nagpio Carporsticn, for and fo comsideraticn of the isum of Ten
aud No/100 Dolla!"n ($10.00} and other goad sud valuable eonsldt“t‘ton. Teceipe
of which ‘il hereby acknovledged, patd by nsod for the State of Illinole,
Craontee heraln, acting by sund through th.o JDeparrvont of Public Works and
Buildiage, now Dc}ar:-ent ‘of Trsuaportation, Divislou of Highwsys, herabdy
grantn, but without wartanty, subject to the regorvations, conditiona ond
proviatone ﬁarelm(tor contained, uoto Orantee tha right to use for bighway

purpoges only, the following tract of land:

Parcel No. 0392
PART A :

A part of tha Weaterly 100 feer of all that part of the
Southwnat Quarter of the Southwest Quarter of Bectics 10 Lo
Towushiy 45 Horth, Eauge 13 Bast of the Third Principsl
Noridian, lriag Easterly of the Right of Vay of ths Chicago snd
¥orth Woatgrn Railvay Company, ‘in Laks County, tllinois,
deacribed sa follows: Seginaiog st the {ntecrsection of the
FEssterly Right-of-dey line of tha Chicago and Norzh Vestera
Bailway Compauy sud the South line of the Soutbwwsr Quarter of
said fSecriom 10; thence Worth &% 39° 327 East 305.30 feet, g’
wessusred alomg asid Eaaterly Right .of Way; thencs North 89° 44°
18" Zeat 35.00 feqt] theoce Korth 11° 09’ 06~ Eaet. 194.74 feet)
theuce Horth 15 11' 23 Beat 202.24 fuen theuce Morth &% 39*
33" Rset 101.37 feer; thenca South 83° 20° 30" Ease 20.00 feat
to &4 point oo & live 100.00 feet EZsetarly of the Saaterly Righe
of Way line of the Chicago and Morch Wearern Ratlway Company;
thence South 6 39° 32™ Weet 792.89 feet to & polnt ov the South
1ine of .tha Southwest Quarter of said Section 10; thence fouch
B89 44° 10' Veet 100,73 feet, ss mesgurcd alosg tde Souch line
of the Scuthwost Quarter of ea1d Section 10, to the point of
Begloning.

FART B

A part of the Weaterly 100 feet of all that par: of the West
Ralf of the Northweet Qusrter of Sectilon 15 io Townohip 43
Worth, Range 11 East of the Third Principal Meridisn, lylug
Tanterly of the Right of Way of the Chicago and North ¥astern
Ratilway Company, in Lske County, Illinois, described as follows:

@ This tostrinent prepaved by 2:2! P, O, Box 787,

Tnsdal
* Ch;om Tliinois 60590, on bebalf of Coamonwesled Ediesn Company

4

A‘D

EXHIBIT

iDOT 001032



Electronic Filing - Received, Clerk's Office : 02/23/2016

ocr-16-2008 8319 100T LAND ACQUISITION 847 M8 ang £.04

Beglantag at the fntersection of the Rasterly Right of Way line
of tha Chicage snd North Westero Ratlway Company and the South
Iine of Greenwood Avenue, ssid South 1iune of Greenwood Aveuue
being 66 feot South of snd parsllel to the North lina of the
Hotretwest Quarter of satd Section 15; thence South 6% 39* 32 .
Host 90,0 feet, ss messursd along the Eacterly Right of Way of
the Chicago s North Western Railway Cowpany; thence South 13*
02° 39™ Kast, 148,26 fest; thevce South 6° J9' 32" Weet 100,00
feety thance Scuth 2° 48' 12 East 304.14 feet to a poiot oo tha
Westerly linc of Send Street; thenca Borth 6° I9' 32° Rast
641.72 feot along the He-terly uu of Sand Street to & polat oa
the South linma of G South 89° 44' 16"
West, 100,73 feot aloog the South um of the Grsenwood Avenuq,
to the Foint of Beginoiag.

?n'ce! Ro. 0393 )

A part of the Forthwest Quartey of Sectiom 1% in Townebip &5
Rorth, Range 12 Bast of the Thicrd Priucipsl Meridisa fo Lake
County, [llioofs, described as follows: Beginniux at the
intersection of the Basterly line of Secd Street and the Seuth
1ine of Crsecwood Avenue thence North 89% 44' 177 Bast 643,23
foet as peamured along the South Itos of CGreenwuod Aweoue;
thence Scouth O 15' 49~ Bagt 15.0 feet: theoce South 81° %4* M1~
West 403,76 feer; thence Souch B9° 44' 17" West 140.0 feet;
thence South 27° 350' 017 West 183.24 faet; thence Bouth O 06°
25" Bast 118,83 feet; thance Scuth 14° 42% 11° West 414, is foet
to 8 polut on the oasterly liue of Sand Btresti thence Morth 6°
39 32" Raar 738,19 feet av ,asasured aloug the Bsererly lius of
Sand Street to the Pofnt of Begioniog.

Parcel Fo. 0394

A pact of the Esat 300 foet of che South Hal? of the Southesat
Quaror of Secticn 9 1o Township 43 Narch, RBange 12 Eaet of the
Third Priucipel Neridian in lake County, Illisofas, dvecribed as
followa: Beginoing et the Scuthwaer Covner of the Southeawt
Q\utt-r of seid Sectiou 9 thence Bouth 89° 45 0A™ West 300.02
fest, as weasured aloug the Gouth lias of the Southeast Quarzar
of ntd Bection 9 theuce Borth 0" 23' 40™ Bast 103.8X feex;
theoce South B1* 40° 352" Eaat 37,63 feat; theace South 0% 1at
36" Eset 20.00 feer; theuce North 89" 43! 04™ Eaet 46.00 feer;

- thmoce North 0° 14" 356" Weet 20.00 feet; themce North 89* 43°.
Q4" Bast 61,00 feet) thesce Forth 0° 14° 32” Weet 120,00 feot;
thence Barth 89" 45" 04" Raat 157.16 feet to s polut on the Bast
liwa of tha. Scuth Aalf of the Boutheast Quarrer of said Ssccion
9; theacs South O° 25" 40 West 220,00 fewt as moasured um:a
the safd Rast 1ive to the Point of Begloning.

Pazcel Wo. 0395
PART & ’

A patt of the Nortbwest Quarrer of fhe Northwest Quarterx of
Scctfon 1% $n Townahip 45 Woxth, Nauge 12 Rast of the Third
Principsl HMeridian in Lake County, llifoois, described as
follows: Couneancing at the. fnrersectios of the South lice of

« Greaowood Avetne 2pd the Westerly Right of Way of the Chicego
aud North Western Railway Compeny thencs Jouth 69% 45" O4” Went
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100,00 feer, as measured aloog the South line of Crevnvood
Aveouei thance Bouth 0° 14' 56" Bast 75,00 feer; thence South
89* 45' 04™ West 66.00 feot along & line 73,00 feet South of and
pareliel to tha asid South Liow of Gresnwood Avenue; thsoce
North 0° 1A' 56 West 75.00 feet to s potnt on the South lipe of
Croenwood Avenus; thsoce Forth 89° 43' 04" Bast 66.00 feet, as -

.meagured along the satid Souch lins of Greeuwcod, to the Poluat of

Beginaing.

‘Satd tract of land hovein described coutsins U.114 scros, more
or logs.

PART 8 1

A part of Lot 1 1o 8School Trustes's Subdivision of Sectlion 16
and a gnt of the South 300 feet of the North 479,35 feer of that
pact of Novrthwest Querter of the Forthweet Quarter of Section
15, lyiug Woet of the Wostorly ifoe of the ttsht of way of the
Chicago and Horth Wantorn Railway hip 43
North, Range 12 Bast of the ﬂzh’d h‘loclpol "atldlm in L‘kc
Caunty, Iilincis, deacribed @e follows!: Beginning et tha
1otarsection of the East Lllos of the Northeast Querter of said
Section 16 and the South live of Lot 9 in Ruseell W, Nvud‘o
Busioess Sites, baing a part of Lot 1 iu eaid School Truates's
Subdivision and a part of tha Horihwest Quarter of the Horthweet
Querter of eaid Section 13} theocs South 88° 55° 20" West 141.77
feet, as measured aloug the South liae of Lote 9 aod § 1o eeld
Russell 8. Edward's Bustoess Sites; thence South 0° 11' 03 Eset
52.27 faet; thence South 2° 37' 41" Wesc 200,25 feet; thuace
Bouth 5° 56°' 41" Eaat 48,05 feet] thance North 89° 09' }6* Eaec
310, 24 fcttt theoce Horth 0% 14' 03" West 144.5% lcet; theoce
Hor 6' 41" Wast 100,50 feet; theoce RKorth )* 28 56' Wast
54. 52 !eez to a polot on the South Lioe of Lot 10 1o eat

Rusesll A. Edward's Busineas Sites; theuce South 89" “‘ .
Weer 150,11 feat, s messured along the South lins of lote 10
snd 9 of satd Bussell A, Edwaxd's Business Sites to the Folat of
Begmn:ng.

Balg trect of lsad hcnla described contaias 2.106 Acres, aore
or dess,

Parcol No. 0399

A part of Lote &, 7, 6 and 9 in Rudsell H. Edvard'a RBusiomes
S{tse, heing a Subdivision of Lot } id School Trustes's

Subiivieion of Sectics 16 1a Township 43 Norih, Range 12 Zast ot

the Third Priccipal a-:u:n. reforenca belng tadoe ¢o the ?lau
thereof recorded In the Racovder’s Cfffca of Lake County,
llliooie, {n Book of Plaze 31 on Page 102; daaccibod an

follows: Beginniag st the intsrssctiocu of the Socuth lins of
Greenwood Avenue snd the East ltoe of the Borthesst Quercer of
as{d Section 16; thence South 89° 45° 04™ West 311.83 Zeer aloug

the North lines of Lots 9, 8, 7 sad & &0 a point 49.67 fest Easr . '

of the Narthwest coemar of gsid Lot 6; thence Bouth 14° 33 O
Hast 46.61 fest; theunce South 80° 47' 07 Eant 30.47 feery |
theace North 89° 45' 07" Pasc 150,00 foet; thence South 0° 14'
56™ East 91.54 foet to a pofat on the Bouth lise of sild lot B
thence North 88° 55' 20" East 141,77 feet along the South 1ines
of ssld Lote B and § to & potat on tha East 1inc of the
Wortheast Quartsr of aaid Ssction 16; thence Borth 0% 38' 46"

Zast 139,31 feet sloag the East liae of the Horthasst Quarter of

siid Saction 16 to the Point ‘'of Begiuning.
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Parcel Nao, 0400

A part of Lots 1 gnd 2 in School Trustee's Subdivision of
Section 16 and a pert of the Northwest Qusrter of the Rorthweat
Qusrter of Section 15 all in Township 45 Rorth, Range 12 East of
the Third Principal Mecidian f{n Lske County, Illinoias,.described
_as follows; Coamencing at the ioteraection of South line of the
Northwest Quarter of the Northwest Quartsr of satd Sgction 15
and the Westerly Right of Way of the Chicago and North Western
Ratlvay Company thence South 89° 46' Q7% Weet 204,00 feot as
uneasured along the South line of the Northweat Quarter of the
Northvest Quarter of said Section 15 to the Poiat of Beginuing;
thence Rocth 0° 13' 33" Vest 204,00 feet; theace North 89° 46’
07 East 73.17 feet; thence Forth 8° 32' 41" Fast 82.02 feet;
theoce Norch 3° 34° 48~ East 150.3) feet] thence Worth 1° 24'
09" Eget 350,14 feet; thance North 0° 14' 03” West 55.46 feet;;
thence South 89° 09 38" VWest 310,24 feet; theace South 5° 56
41" Bast 233,49 feet; theuce South 0° 14' 03" Egst 300,00 feat;
theace South 2* 50' 26" Eaat 100.05 feet; thence South 0° 53°
54 Eaet 185.11 feet to a point oo the North lige of Lot 3 1o
said School Trustee's Subdivieion; thence North B9® 46' 07" Bast
172.61 feet, ae mossured along the North lice of Lot 3 1o said
School Truetee's Subdiviafon sud along the South lfns of the
Rorthwest Quarter of the Northueat Quarter of said Section 13 to
the Polot nf Beginning, #a shovn oo Exhibit "A", sttached herato
and made 8 part hereof.

FURTUERMORE

Graotes in connection with the cosstructicn of F. A. Route 42
herelnafter referred ta as “Rnaduay”™ finde it nec_:elur'y to eunter upoa certain
percele of real estate ownad by the Graotor located ia Secticns 9, 10, 15 and
16, Waukegan Township, Lake County, Illinots,

WHEREAS, 1n ordet to facilitate the comatruction of said Rosdwsy it
18 necessary for the Grantee to obtain temporary couatruction casements, as
noted and shown upoo the revised State of Illiaois, Departwmeoot of '
Traneportatioo Right of Way strip wmap entitled “F, A, Route 42 Sectiocn 8,
attached hereto and wade & part hereof, ideutified as Exhibir "a*)’

WRERBAS, the Grautor te the owner fo fee eimple of the above
degcribed property and 18 villing to graat such tevporary conatructfon
easement to the Grantee for said Roadway; howewver, reserving unoto the Grantor,
1te glrcntu'. succeasors and aesigns certein cighte to Operate, 'ual_nuln,
counatruet, erect, q-a, taloeate, renew and ramove electrical trensmiseion. end

diatribution linea, includiag wires, undevrground conduit snd cebles, aud
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necassary fixtures and sppurtenances sttached thereto, in s msncer which will

meet the requiremasts of the Ilifnols Coumerce Commiseton snd which will not

.

lniterfcra with aatd Rosdway.
NOW. TRERBVORE, for and iu constderscion of the foregoing, .ths Grantor
&o« tereby grant to the Crentee a tesporary construction easement during the
construction of snid Roedway, to mfer upon, over and scross G::nfor'c
proparty as shown and 1ndicsted on the Exbibix “A” asttached hereto and made s
part hereof and doscribed aa tollows: ]
Parcel NO. E392

A_pert of tho Weaterly 100 fest of all that part of the
Southwest Quarter of the Soutbwaat Quarter of Soation 10,
Township 43 Horth, Range 12 Eaat of the Third Principal .
Heridisn, lying Eseterly of tie Rxg' t of Way of.the Chicege and
North Westsrn Rsilwsy Coupany, io lake County, lliinois,
descrited se follovs: Coamcucing at the foterssction of the
Baaterly Right of Vay of the Chicege and Horth Western Rafilwsy
Company and the North lige of Croenwnod Avenue, said Borth liane
of Creauwpod Avenue detag 40 feet Forth of .snd panuel to the
South line of the Southusat mﬂ-ur of the Southwest Quarter of
said Section 10; theoce Rorch 6° 39 32" Hant 801.34 fnet, as
anssured aloug tho Rasterly Right of Way of the Chidego and’
Horth Westers Railvay Compemy, to the Point of Beginuing; thence
South 83% 21' 08" East 100,00 feeri theace Worth 6° 39' 32* Baec
120.00 feat;. theoce North 43% 21° 08" West 100,00 feet to a
poiat on the Essterly Right of VUay of the mxcqo and Borth
Voatern Railwey Coupany; theacs South 87 39 West 130,00
feat, ss weasured along safd P.ntcr).y Rtght cf \hy. to the Fofnt
of Begtmntog.

Parcel No. K392

A part of the Worthwest Quarter of Bection 15 in Yownahip 45
RNorth, Range 12 Rast of the Third Principal Meridiso fp Lske -
Councy, Illinois, described as follova: Comsencing at the
intersoction of tho South line of Crecowood Avenue and tha Raet
1tae of Sand Bereat rhence North 89° 44' 17" East 643,2) feat;
theace South 0% 15' 49™ Eest 15.00 fest to the Point of .
Baginning; thence Bouth 0* 15' 49* East 15.00 foot; .thonce Bouth
577 56' 137 Uest 435.39 feet; thenco South 23° 33 37" West
247.70 fear; thence South 34° 33’ 11" West 336,16 feet} theaco
South 26® 17' 09" West 201.25 fect; thaoce North 83° 26' 33"
Bzat 3.40 foot to a polnt on the Bast line of Sand Strest;
thence North 6° 3%' 32" East 189.37 feet ss moasured sloog the
Zast ltne of Band. Street; thence Norch 14° AZ* 11" EBgac 173,00
feet} thence Rorth 41° 16' 16" Eaer 141.1)3 feat) thence Rorth
17% 14* 26" Basr 92,57 feer; thesce Korth 1* 03 41“ Beac 200,32
fegty thence Marth 27° 50' 01 Eaet 43.00 lee Jthonce Noreh B9°
44° 17" Bast 45.00 foet; thence South 1° 00' 09 Bast 198,14
faet; chanca Norch 33° 41' J2° Esst I88.30 faer; chwace Horth
81°% 54! 317 Eest 180.00 feat to tho Polot of Beginoing.
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Percol Mo, B394 i
PARY A

A’'paxt of the East 300 feet of the South Falf of the Southesat.
Quarter of Section 9 in Towmship 45 Horth, Bange 12 Rast of the
Third Priveipal Moridian io lLeke County, Illinots, described as
followa: Coumeucing #t the lotersection of the Zast line of the
South Balf of the Southesst Quarter of .esid. Section 9 end the
Horth line of G(reenwood Awenue, ssid North lina of Grewuwood
Awecue dejug 40 feet North of the South line of the South Balf
of the Boutheast Quarter of said Sectiom 9; thance North 0% 25'
40" Baet 153.00 feet, as weasured along tha waid Easr line to|,
tha Point of Beginmning; thence Worth 0° 25" 40" East 180,00 °
feat, ae messured aloag safd East line; theace Souch 40° 20' 50
Went 4567.30 faar to # polnt oa s 1ine 300 feet Woet of the Hasg
line of the South Half of rhe SBoutheast Quarter of satd Section
91 theoce South 0° 25! A0™ Vest 114.39 foet; thence South 8:°
A0t 32" Zgst 37,63 feet; thence Narth 41° 28' 28" Eaer 160,78
feut] theuce North 42° 03' 04~ !nt 236,58 feet to tha Point of
Bogloning. °

Parcel Wo, BI94
Pagr 3

A part of the Bast 300 fast of the South Hslf of the Scuthesst
Quarter of Secciop 9 o Township 45 North, Range 12 East of the
Third Priocipal Mertdiga 1o Lake Couaty, Illfaoils, ddscrided sa
follows: Beglosiog st the fotersection of the East line of the
South Half of the Boutheast Quarter of said Section ¢ end the
North lipe of Creeuwood Avesue, ssid North lfoe of Greeowmod
Avanue desag A0 feat Rorth of the South lfoe of the South Half
of che Southeast Quartor of sald Section 9; thence South 8§97 43°
04" Wese soo.oa tee:. s messured sloog the Horth lime of
Greonweod Avenuet theuco North 0° 23' 40 East 635.51 feety
thenco South 81% 40' $2* Bast 37.83 feer to the Polut of
Begiuning; theoce Somth 0° 14' S&° East 20.00 feat} theuce Horth
89* 43' 04~ Bast A6.00 feet; thence North 0° 14' 36" west 20.00
feat; thoncs South 99° 43' 04" West 46.00 feet to the Polor of
Beginuiog. .

Parcel WO, EI95
PARY A

4 poert of the Northweat Quatter of the Northwest Quarter of,
Sectiou 15 in Towoship 43 Borth, Raoge 12 Esst of the Thivd
Priacipel Meridian in Leke County, 1llinois, described as “
follows: Commeucing at the futersection of the South lioe of
Croenwood Avenue, said South lina delog A0 feet South of the
Borth lioe of the Northwest Quarter of the Northweest Quartsr of
said Bection 18, wnd the Veaterly ki;h! of Way of che Chicago
a0d North W % Bajleay C South 89° 43' 04" Veac
100,00 feer; thance South O 14 56‘ Bast 75.00 feet to the
Poiat of Begioniog; thouce South 0° 15° 44" Tast 205.00 feor;
thence South B89% 447 13" Weax 91.00 €oet; thence North 0° 15%
A3" Vet 140,31 foot; thetco Korth 89° 46° 04" East 24,98 feceg
theooe Forth 0% 14¢ 38™ West 64,49 feot) thenne Worth 89° 43!
04" Eget 66,00 feet to tha Paiat of Begloning.
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Parcel Ro. BI9S
PART B

A part of Lot 1 of School Trustee's Subdivision of Section 16 in
Township 43 North, Renge 12 Baat of the Third Priucipal
Meridian, io Lake County, Illimots, described sa follows:
Commencing at the Southwest Corner of Lot 6 in Ruseell 8,
Edward's Business Sites, being a Subdivision of said Lot 1 ium
8School Trustec's Subdiviaion thoucs North 88° 55' 207 Eunt 77.28
feer, as moasured aloug the South line of ssid Lot 6, -to the
Point of Begloning; thenco South O° 14° 36 Eset 36.25 faat;
thence North 89° 43' 04" Eaat 100.00 feet; thence North 0° 14h
56" West 17,69 fecet to a poiot oo tha South line of Loc 7 fo
aaid Ruesoll H, Edward's Buainass 5Sites; thence South 88° 55
20" Weat 100.00 foet, as monsured along the South lina of Lota 6
and 7 in seid Ruseell H, Edward'a Business Gites; to the Point
of Begimaing.

.

Percel No, B399
A pare of Lote 6 and 7 in Ruseell H., Edward's Busiueas Sites,
being s part of Lot 1 1o 8chool Truates's Subdivisioa of Sectioa
16 1o Townsbip 45 North, Renge 12 Fact of the Third Principsl
Woridien, according to the Plst thereof rscordad im. Book 31 of
Placs, Pege 102, 10 Lake Councy, Illinoie, described ea
follows: Commencing at the Southwest Cotuer of said Lot 6
thence North 88° 55° 207 East 77.28 feet, as measured aloag the
South liae of aaid Lot 6, to tbo Polnt of Boginning; thoncs
North 0° 14' 36" Vest 93.71 feet; thance Morth 89- 43' 07~ East
100,00 _lqau thance 8outh 0° 14° 56" East 92.27 feet to a point
on the Bouth lius of said Lot 7; theace South 88° 53' 20° Weet

. 100.00 feet,. a¢ mcasured along the South line of Lote 6 and 7 to
the Polot of Begfonaing, K .

Grentor heredy grants said temporary coustruction ¢ascment upén the
Graotee for the purpoia sforveseid, during the construction of tho Roadway or
for e period of 3 yesrs from ths darte hereof, whichaver 1a earlier,

Crantor hereby reserves unto itself, its succesaors aod assigns, the
right to install, operate, maintain, renew snd remove 1ts or their fecilitios
upon, over g¢nd under the surfeca of seid descridbed tracte of lan'd."n\d to aake
such other sad further use. of said tracts of land, e3 1t or they shall eocs
fit, ineofar ss {8 compatidla with the use of said trscts of laod for highway
purposes,

Grantor hereby further resorves tha right to trim from tice to time,
such treea, eaplings, and bushes a¢ may ressonably be required iu the
operation snd scaintensnce of seid facilitieca of Crantor, and Crantee agrees
not to plant aoy treee on er nesr said described trents of land which csn n:‘n}

tnco oaid factlitics of Graator.

<RBE725
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Thia grsot 1s subject to two (1) rosdwaye reserved s daed dated
Juse 8, 1923, recorded on Juse 13, 1923, sa Document No. 223388, su essomsat
dated June 18, 1336 to the City of Vaukegan for & 10-fnch un!ury: sewer, and
ao ceneseat dated August 14, 1954, to Forth Shore Sanltery Distelct for a
39-tuch foterceptor sacitary sewer, Thare 84y be other utilfty linas, matas,
pipelices or othor woderground fectlictes fa this ares, hovaver, thg exack
location snd ueers are not known tnACnotor pue this graue ¢ -:prfenxy oads
faabsut to surh lioes, ’ ]

The pucpose of this. docuzent e to correct the fateor and legsl
descriptions of a Craat for Publfc Highway, of the same dete, batwoen the sase
pertias, racorded Jacuery 16, 1574, 1o the Office of the Recordar of Deeds of
Leke Coouty, 11liuots sa Docusent Numbsr 1649403,

I¥ WITHESS WRERBOP, Grentor has cavssd this Lostrument to be exscuted

" o9 this Ird day of Auguer, A.D. 197i.

ny
ACCEPTZD THIS : é DAY OF am“_ : v 1904
STATE OF TLLINGTIS, DEPARTMENT OF TR TATION
DIVISION OF RIGHWAYS .

3
7

IDOT 001039



Electronic Filing - Received, Clerk's Office : 02/23/2016

STATE OF ILLINOIE )
) 88
COUNTY OF COOK }

i JAMES M. O'LEARY , & Hatary Public in sud for gald
Gounty and in the State aforesaid, DO HEREAY CEKTIFY thst P. B, KavAuagy
and Bobert W. Bresemoann ‘W peraonslly known to me to be Vice Presideat aud
Asnistaat Secretary, rumclnly, of COMMORWEALTH EDISON CONPARY, a
corporation, sod also knoun to ma to be the percons vhase names ace subscribed
to the foregoing f{nstrumeat, appesred befors we this day in psrsoa and
acknowledged that as such Vice Preeident sad Asgidtant Secretsry reapectively,
they signed, sesled eod delivered the ssid instrunent ss the fresiand
voluatary act of asid corporsticn, for the usea and purposes thereln set
forxhk, aund that they were duly suthorised te execute the asne by the boscd of
direcrors of saild corporatien.

Given voder my hacd sod vorarial sesl thie ‘."" day
’ AD, 198¢,

N

€718827

"N308093¢

szz?szz

o
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UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY

N THE MATTER OF:

Johns Manville
Southwestern Site Area
. including Sites 3, 4, 5, and 6
W aukegan, Lake County, Nllinois

Johns Manville and
Commonwealth Edison Company,

Respondents

v

REGION 5

ADMINISTRATIVE SETTLEMENT
AGREEMENT AND ORDER ON CONSENT
FOR REMOVAL ACTION

U.S. EPA Region §

CERCLA Docket No. _\/.\W. '[)7 -G-870

Proceeding under Sections 104, 106(a), 107
and 122 of the Comprehensive Environmental
Response, Compensation, and Liability Act, as
amended, 42 U.S.C. Sections 9604, 9606(a),
9607 and 9622

EXHIBIT



T

e

1.

1I.

111
V.

V.

VL
VIL
VIIL
IX.

X.

XL
XII.
X1
XIV.
XV.
XVI.
XVIL
XVIIL
XI1X.
XX.
XXIL.
XXI1
MXIIL
XXIv.
XXV,
XXVI
XXVIL
XXV
XXIX.
NXX.
XXXT.

Electronic Filing - Received, Clerk's Office : 02/23/2016

[TABLE OF CONTENTS]
Jurisdiction and General Provisions ................coviiiiiiiiiii i 3
Parties BOUNA ..o e e e e 3
DB INItIONS Lottt e e 4
Findings 0f Fact .....ooviiiiiii e 6
Conclusions of Law and Determinations ................cccoviiieiiiiiiniieinnnnnn. 7
Settlement Agreement and Order ............cocoiviiiiiiiiiiii 7
Designation of Contractor, Project Coordinator, and On-Scene Coordinator ...... 8
Work tobe Performed ..o 9
SEE ACCESS - ututintent et ettt et et ettt e 15
Access to Information ... 15
Record Retention . ...o.ovuiiiiiiitiiiie e 16
Compliance with Other Laws .........ocooviiiiiiiiiiii 17
Emergency Response and Notification of Releases ...........................o 17
Authority of On-Scene Coordinator ..........ccoovviiiiiiiiiiiii e, 18
Payment 0f ResSponse COStS ...ovvuiiririiitiriine i 18
Dispute RESOIUION ... 19
FOrCe M@JBUTE .....oeiniitie ittt it e e e e eeaes 19
Stipulated Penalties .............cooooviiiii 20
Covenant Notto Sue by EPA ... . e 22
Reservations of Rights by EPA . ..., 22
Covenant Not to Sue by Respondents ..., 23
Other CIAIMIS 1 oveiie i e e e e ea e 24
Contribution Protection ..........oooiviveiiiriii i 24
Indemnification ........cooiiiiiiiii 25
IISUTANICE .« tutt et ettt ettt e e et sttt et e et e e et e e et e ta e et eraena 26
FINancial ASSUTANCE .....o.oviiniiiinirniiit it e eeae e 27
MOAIICALIONS ...ttt vt e vt et e e et e r e 28
Notice of Completion Of Work ........oovviiiiiiiiiiii i 28
Severability/Integration/Appendices ............ooeieiiiiiiii i 29
N O ICES . . vttt et et ettt ettt e e e ettt e e e et e e 29
Effective Date ...o..ooviinii 30



L4

Electronic Filing - Received, Clerk's Office : 02/23/201

I. JURISDICTION AND GENERAL PROVISIONS

1. This Administrative Settlement Agreement and Order on Consent ("Settlement
Apreement") is entered into voluntarily by the United States Environmental Protection Agency
("EPA") and Johns Manville (“*JM”) and Commonwealth Edison Company (“ComEd’)
("Respondents"). This Settlement Agreement provides for the performance of a removal action by
Respondents and the reimbursement of certain response costs incurred by the United States at or in
connection with certain property located on and adjacent to the southern and western property lines
of the former Johns Manville manufacturing facility located near Greenwood Avenue and Pershing
Road in Lake County, Illinois and denoted as the Southwestern Site Area in Attachment 1.

2. This Settlement Agreement is issued under the authonity vested in the President of
the United States by Sections 104, 106(a), 107 and 122 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C. Sections 9604, 9606(a), 9607 and
9622, as amended ("CERCLA").

3. EPA has notified the State of Illinois of this action pursuant to Section 106(a) of
CERCLA, 42 U.S.C. Section 9606(a).

4. EPA and Respondents recognize that this Settlement Agreement has been negotiated
in good faith and that the actions undertaken by Respondents in accordance with this Settlement
Agrzement do not constitute an admission of any liability. Respondents do not admit, and retain
the right to controvert in any subsequent proceedings other than proceedings to implement or
enforce this Settlement Agreement, the validity of the findings of facts, conclusions of law, and
determinations in Sections TV and V of this Settlement Agreement. Respondents agree to comply
with and be bound by the terms of this Settlement Agreement and further agree that they will not
contest the basis or validity of this Settlement Agreement or its terms.

1I. PARTIES BOUND

3. This Settlement Agreement applies to and is binding upon EPA and upon
Respondents and their successors and assigns. Any change in ownership or corporate status of a
Respondent including, but not limited to, any transfer of assets or real or personal property shall not
alter such Respondents' responsibilities under this Settlement Agreement.

0. Respondents are jointly and severally liable for carrying out all activities required by
zhis Settlement Agreement. In the event of the insolvency or other failure of any one or more
Respondents to implement the requirements of this Settlement Agreement, the remaining
Respondents shall complete all such requirements.

7. Respondents shall ensure that their contractors, subcontractors, and representatives
receive a copy of this Settlement Agreement and comply with this Settlement Agreement.
Respondlents shall be responsible for any noncompliance with this Settlement Agreement.
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II1. DEFINITIONS

8. Unless otherwise expressly provided herein, terms used in this Settlement
Agreement which are defined in CERCLA or in regulations promulgated under CERCLA shall
have the meaning assigned to them in CERCLA or in such regulations. Whenever terms listed
below are used in this Settlement Agreement or in the appendices attached hereto and incorporated

ereunder, the following definitions shall apply:

a. "CERCLA" shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. Sections 9601, et seq.

b. "Day" shall mean a calendar day. In computing any period of time under this
Settlement Agreement, where the last day would fall on a Saturday, Sunday, or Federal holiday, the
period shall run until the close of business of the next working day.

C. "Effective Date" shall be the effective date of this Settlement Agreement as
provided in Section XXX.

d. "EPA" shall mean the United States Environmental Protection Agency and
any successor departments or agencies.

€. "Illinois EPA" shall mean the Illinois Environmental Protection Agency and
any successor departments or agencies.

f. "Future Response Costs" shall mean all costs, including, but not limited to,
direct and indirect costs, that the United States incurs in reviewing or developing plans, reports and
other items pursuant to this Settlement Agreement, verifying the Work, or otherwise implementing,
overseeing, or enforcing this Settlement Agreement, including but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Paragraph 24 (costs
and attorneys fees and any monies paid to secure access, including the amount of just
cornpensation), and Paragraph 34 (emergency response). Future Response Costs shall also include
all Interim Response Costs [and all Interest on those Past Response Costs] Respondents have
agreed to reimburse under this Settlement Agreement that has accrued pursuant to 42 U.S.C. §
9607(a) during the period from June 30, 2006 to the Effective Date.

g "Interest" shall mean interest at the rate specified for interest on investments
cfthe EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded
annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate
of interest shall be the rate in effect at the time the interest accrues. The rate of interest is subject to
change on October 1 of each year.

h. "Interim Response Costs" shall mean all costs, including direct and indirect
costs, a) paid by the United States in connection with the Southwestern Site Area between June 30,
2006 and the Effective Date, or b) incurred prior to the Effective Date, but paid after that date.
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1. "National Contingency Plan" or "NCP" shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

j- "Settlement Agreement" shall mean this Administrative Settlement
Agreement and Order on Consent and all appendices attached hereto (listed in Section XXIX). In
the event of conflict between this Settlement Agreement and any attachment, this Settlement
Agreement shall control.

k. "Paragraph" shall mean a portion of this Settlement Agreement identified by
an Arabic numeral.

1. "Parties" shall mean EPA and Respondents.

m, "Past Response Costs" shall mean all costs, including, but not limited to,

direct and indirect costs, that the United States paid at or in connection with the Southwestern Site
Area through June 30, 2006, plus Interest on all such costs through such date.

n. "RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §
69011, et seq. (also known as the Resource Conservation and Recovery Act).

0. "Respondents" shall mean Johns Manville and Commonwealth Edison
Company.

p. "Section" shall mean a portion of this Settlement Agreement identified by a

Roman numeral.

q. "Site 3" means the area so identified and approximately delineated in
Attachment 1 where asbestos containing material has come to be located, as generally described in
Paragraph 9.b.

I. "Site 4" means the area so identified and approximately delineated in
Attachment | where asbestos containing material has come to be located, as generally described in
Paragraph 9.c.

s. "Site 5" means the area so identified and approximately delineated in
Attachment 1 where asbestos containing material has come to be located, as generally described in
Paragraph 9.d.

t. "Site 6" means the area so identified and approximately delineated in
Attachment 1 where asbestos containing material has come to be located, as generally described in

Paragraph 9.e.

u. “State” means the State of Illinois.
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V. "Southwestern Site” or “Southwestern Site Area" means the area so
identified and approximately delineated in Attachment 1 where asbestos has come to be located,
including Sites 3, 4, 5, and 6.

W, "Waste Material" shall mean 1) any "hazardous substance” under Section
101(14) of CERCLA, 42 U.S.C. § 9601(14); 2) any pollutant or contaminant under Section 101(33)
of CERCLA, 42 U.S.C. § 9601(33); 3) and any "solid waste" under Section 1004(27) of RCRA, 42
U.S.C. § 6903(27).

X. "Work" shall mean all activities Respondents are required to perform under
this Settlement Agreement,

IV. FINDINGS OF FACT

9. Based on available information, including the Administrative Record in this matter,
U.S. EPA hereby finds that:

a. Johns Manville is a Delaware corporation, and Commonwealth Edison
(Company is an Illinois corporation.

b. Site 3 is owned by Commonwealth Edison Company and is located south of
the Greenwood Avenue right-of-way near the southern property line of the former JM
manufacturing facility. Pursuant to a license agreement with Commonwealth Edison, Johns
Manville used Site 3 as a parking lot for Johns Manville employees and invitees from the 1950s
through approximately 1970. Asbestos containing pipes were split in half lengthwise and used for
curb bumpers on Site 3. Site 3 also contains miscellaneous fill material, some of which contains
ashestos. The parking lot was taken out of service in approximately 1970 when the Amstutz
Expressway was constructed. The Illinois Department of Transportation (“IDOT”) constructed a
detour road on the parking lot for use during construction of the Expressway. IDOT subsequently
removed and destroyed the detour road. In December 1998, Respondent Johns Manville
discovered ACM at the surface on Site 3. JM removed surficial ACM and conducted sampling of
the area which showed ACM at depths of at least three feet at Site 3.

c. Site 4 is on and adjacent to the western boundary of JM’s former
manufacturing facility in Waukegan, Illinois. Site 4 is located within the right of way owned by
Commonwealth Edison extending northward from the north end of the elevated roadway approach
tc Greenwood Avenue to Site 5. On October 26, 2000, Johns Manville personnel observed
asbestos-containing material at Site 4 during excavation activities related to the decommissioning
of a nearby natural gas line. Pieces of ACM in the form of roofing materials, transite sheeting and
brake shoe materials were noted in the excavated soil. ACM exposed at the surface was picked up
and disposed off-site at the Onyx Landfill located in Zion, Illinois but subsurface ACM remains.

d. Site 5 is located within a swale area of the Commonwealth Edison right of
way, which is on and adjacent to the western boundary of the former JM manufacturing facility in
Waukegan, Illinois from Site 4 on the south to a point west of the north end of the pumping lagoon.
Asbestos was discovered in the swale on Site 5 during investigations for a study prepared for the
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Waukegan Park District entitled "Waukegan Park District: An Evaluation of Offsite Asbestos and
Air Pollutants and Their Potential Effect on Visitors to the Proposed Sports Complex in Waukegan,
Illinois" cated March 7, 2002 ("Waukegan Park District Study"). According to this study, a
comiposite sample from the swale exhibited elevated asbestos concentrations.

€. Site 6 is adjacent to the JM former manufacturing facility on the shoulders of
Greenwood Avenue and within the right-of-way of Greenwood Avenue in Waukegan, Illinois
extending from the east end of Greenwood Avenue’s elevated approach to Pershing Road on the
west to the boundary of Site 2 on the east.  Samples of this area were taken as part of the
Waukegan Park District Study. Both shallow and deeper sample material from the Greenwood
Avenue shoulder showed elevated levels of concentrations of primarily chrysotile asbestos. The
current known area of asbestos contamination at Site 6 is not owned by Commonwealth Edison.

f.  Johns Manville has provided U.S. EPA with a drawing of the approximate
lccations where asbestos containing material has been identified at Sites 3, 4, 5 and 6.

V. CONCLUSIONS OF LAW AND DETERMINATIONS

10.  Based on the Findings of Fact set forth above, and the Administrative Record
supporting this removal action, EPA has determined that:

a. The Southwestern Site Area, including Sites 3, 4, 5, and 6, is a "facility" as
defined by Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).

b. The asbestos found at Sites 3, 4, 3, and 6 of the Southwestern Site Areais a
"hazardous substance” as defined by Section 101(14) of CERCLA, 42 US.C. § 9601(14).

c. Each Respondent is a "person” as defined by Section 101(21) of CERCLA,
42 U.S.C. § 9601(21).

d. Each Respondent is a responsible party under Section 107(a) of CERCLA,
42 U.S.C. § 9607(a), and is jointly and severally liable for performance of response action and for
response costs incurred and to be incurred at the Southwestern Site Area. Respondents are
"owners" and/or "operators” of the Southwestern Site Area as defined by Section 101(20) of
CERCLA. Respondents are either persons who at the time of disposal of any hazardous substances
owned or operated the Southwestern Site Area or who arranged for disposal or transport for
disposal of hazardous substances at the Southwestern Site Area. The Respondents therefore may
e liable under Section 107(a) of CERCLA, 42 U.S.C. Section 9607(a).

€. The conditions described in the Findings of Fact above constitute an actual
or threatened "release” of a hazardous substance from each facility as defined by Section 101(22) of
CERCLA, 42 U.S.C. § 9601(22).

f. The removal action required by this Settlement Agreement is necessary to
protect the public health, welfare, or the environment and, if carried out in compliance with the
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terms of this Settlement Agreement, will be considered consistent with the NCP, as provided in
Section 300.700(c)(3)(ii) of the NCP.

VI SETTLEMENT AGREEMENT AND ORDER

11.  Based upon the foregoing Findings of Fact, Conclusions of Law, Determinations,
and the Administrative Record for the Southwestern Site Area, it is hereby Ordered and Agreed that
Respondents shall comply with all provisions of this Settlement Agreement, including, but not
limited to, all atiachments to this Settlement Agreement and all documents incorporated by
reference into this Settlement Agreement.

V1. DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR,
AND ON-SCENE COORDINATOR

12. Respondents shall retain one or more contractors to perform the Work and shall notify
EPA of the name(s) and qualifications of such contractor(s) within five days of the Effective Date.
Respondents shall also notify EPA of the name(s) and qualification(s) of any other contractor(s) or
subcontractor(s) retained to perform the Work at least five days prior to commencement of such
Work. EPA retains the right to disapprove of any or all of the contractors and/or subcontractors
retained by Respondents. If EPA disapproves of a selected contractor, Respondents shall retain a
different contractor and shall notify EPA of that contractor's name and qualifications within three
days of EPA's disapproval. The proposed contractor must demonstrate compliance with
ANSVASQC E-4-1994, "Specifications and Guidelines for Quality Systems for Environmental
Data Collection and Environmental Technology Programs” (American National Standard, January
5, 1995), by submitting a copy of the proposed contractor's Quality Management Plan ("QMP").
The QMP must be prepared in accordance with "EPA Requirements for Quality Management Plans
(QA/R-2)" (EPA/240/B0-1/002), or equivalent documentation as required by EPA. Any decision
not to require submission of the contractor's QMP should be documented in a memorandum from
the OSC and Regional QA personnel to the Site file.

13.  Within five days after the Effective Date, Respondents shall designate a Project
Coordinator who shall be responsible for administration of all actions by Respondents required by
this Settlement Agreement and shall submit to EPA the designated Project Coordinator's name,
address, telephone number, and qualifications. To the greatest extent possible, the Project
Coordinator shall be present on Site or readily available during Site work, EPA retains the right to
disapprove of the designated Project Coordinator. 1f EPA disapproves of the designated Project
Coordinator, Respondents shall retain a different Project Coordinator and shall notify EPA of that
person's name, address, telephone number, and qualifications within three days following EPA's
disapproval. Receipt by Respondents' Project Coordinator of any notice or communication from
EPA relating to this Settlement Agreement shall constitute receipt by all Respondents, *

14.  EPA has designated Brad Bradley of the Remedial Response Branch, as its On-
Scene Coordinator ("OSC"). Except as otherwise provided in this Settlement Agreement,
Respondents shall direct all submissions required by this Settlement Agreement to OSC at 77 West

H
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Jackson Boulevard (SR-6J), Chicago, IL 60604 by certified or express mail. Respondents must
also send a copy of all submissions to Janet Carlson at 77 West Jackson Boulevard (C-14J),
Chicago, I1 60604. EPA and Respondents shall have the right, subject to Paragraph 13, to change
their respective designated OSC or Project Coordinator. Respondents shall notify EPA 2 days
before such a change is made. The initial notification may be made orally, but shall be promptly
followed by a written notice.

VIII. WORK TO BE PERFORMED
15.  Respondents shall perform, at a minimum, the following actions:

a. Determine the nature and extent of asbestos contamination at and near the
Southwestern Site Area approximately delineated in Attachment 1. Respondent Johns Manville
has previously sampled and analyzed soil samples at Site 3 using methodologies that are “not
inconsistent with the National Contingency Plan.” At a minimum, Respondents will further
investigate Site 3 by visually inspecting borings or excavations below a depth of three feet at a
representative number of locations. At a minimum, Respondents shall sample soil in unpaved
areas in one foot depth intervals down to a depth of three feet below the ground according to a
sampling grid with an area no greater than 1225 square feet and a length to width ratio of no greater
than 2:1 in the Southwestern Site Area (except Site 3). Respondents shall analyze the soil samples
for asbestos using Polarized Light Microscopy (PLM) CARB Level A (analytical sensitivity of
0.25% asbestos). Respondents shall also analyze a sample, at random interval depths, from 10% of
the soil sample locations via Transmission Electron Microscopy (TEM) CARB Level B (analytical
sensitivity of 0.1% asbestos). Due to the possible presence of building materials presumed or
confirmed as containing ACM that may prevent or hinder the advancement of a geoprobe,
Respondents may at their option, propose to excavate 3-foot deep holes with a backhoe or similar
equipment and collect samples at appropriate depths from the sidewalls of the excavations.
Respondents may also, at their option, choose to declare a particular sampling location and interval
above actionable levels, without analysis, if visible ACM is found in the sample. For areas west of
the property line of JM’s former manufacturing facility, Respondents shall initially limit sampling
> the upland areas adjacent to the JM property line. Absent the presence of visible ACM, the
extent of contamination investigation shall not extend beyond areas where the sample results
indicate asbestos levels below the analytical sensitivity of the PLM CARB Level A laboratory
method. [f asbestos contamination is encountered at 3 feet, Respondents shall conduct additional
sarnpling below 3 feet to determine the extent of contamination for the remaining areas.

b. Within 60 days after the Effective Date, Respondents shall submit to EPA for
approval (with a copy to the State) an Extent of Contamination Work Plan, or at Respondents’
oplion, a set of plans for any combination of Sites, for performing the removal sampling activities
identified in Paragraph 15.a. Respondents shall prepare a Quality Assurance Project Plan as part of
the Work Plan. The QAPP for the JM Waukegan NPL Site activities was approved pursuant to the
following QAPP Guidance: "EPA Requirements for Quality Assurance Project Plans (QA/R-5)"
(EPA/240/B-01/003, March 2001), and "EPA Guidance for Quality Assurance Project Plans
(QA/G-5)" (EPA/600/R-98/018, February 1998). Respondents may use the existing QAPP for the
JM Waukegan NPL Site as a template under this Settlement Agreement. For activities that are
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outside the scope of the QAPP approved for the JM Waukegan NPL Site, Respondents shall
develop a new QAPP in accordance with the Uniform Federal Policy for Implementing
Environmental Quality Systems (UFP-QS), the Uniform Federal Policy for Quality Assurance
Proiect Plans (UFP-QAPP) Manual, the UFP-QAPP Workbook, and the UFP-QAPP Compendium.
The U.S. EPA Office of Solid Waste and Emergency Response (OSWER) approved the UFP-QS
(Final, Version 2, March 2005). The Extent of Contamination Work Plan shall provide a
description of, and an expeditious schedule for, the actions required by this Settlement Agreement.

c. Within 150 days of EPA approval or approval with modification of the Extent of
Contamination Work Plan, Respondents shall complete the sampling activities required by the
Extent of Contamination Work Plan and shall prepare and submit an Engineering Evaluation Cost
Analysis Study (EE/CA) in accordance with U.S. EPA's "Guidance on Conducting Non-Time-
Critical Removal Action Under CERCLA" to EPA for review and approval (with a copy to the
State). The EECA shall contain: source, nature, characterization (including a risk evaluation) and
extent of contamination for the Southwestern Site Area; identification and analysis of removal
objectives; identification of ARARs; identification and analysis of alternatives for removal of the
asbestos in the Southwestern Site Area; and comparative analysis of removal action alternatives
according to long term and short term effectiveness, implementability and cost of the proposed
altemative, The EECA shall evaluate the excavation and offsite disposal of all asbestos containing
matenal above background levels in the Southwestern Site Area as one of the removal action
alternatives.

d. Respondents, the State, and, if required by the NCP and CERCLA, the public, will
be provided an opportunity to comment on the response action proposed by EPA for the
Southwestern Site Area. EPA will include the EPA approved EECA in the Administrative Record
for the Southwestern Site Area. EPA may select a response action for the Southwestern Site Area
pursuant to an Action Memorandum or other decision document.

€. Within 120 days afier receiving EPA’s notice to proceed, Respondents shall submit
to EPA for approval (with a copy to the State) a Removal Action Work Plan for performing EPA's
selected response action for the Southwestern Site Area in accordance with EPA’s Action
Memorandum or other decision document for the Southwestern Site Area. The Removal Action
Work Plan shall provide a description of, and an expeditious schedule for such action.

f. Following EPA approval of the Removal Action Work Plan, the Respondents shall
initiate and implement the Removal Action in accordance with the EPA approved Removal Action
Work Plan and the schedule therein.

g. During all removal activities, Respondents shall allow no visible emissions in the
work areas. The presence of visible emissions in any work area shall result in immediate cessation
of all work activities in said area until such time as the visible emissions can be controlled,

h. Pursuant to the Removal Action Work Plan, during removal activities, Respondents
shall conduc air sampling and analysis for asbestos using PCM as specified in Appendix A of
OSHA Standard 1926.1101 (Asbestos) or NIOSH Method 7400. If fiber concentrations exceed
0.01 f’ce, a recount shall be conducted of the same sample using TEM ISO 10312 methodology. In

10
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addition, random air samples shall be analyzed using TEM ISO 10312 methodology as specified in
the Removal Action Work Plan. An action level of concentrations exceeding 0.01 f/cc (PCM
Equivalent) will be used during removal activities. In the event of any exceedance of the action
level or background level, whichever is higher, work practices must immediately be reviewed and
adjusted until said exceedance ceases.

i Within 90 days of completion of all construction activities, Respondents shall
prepare and submit a summary report of the removal action.

16. Review of Plans.

a. EPA may approve, disapprove, require revisions to, or modify all plans
undler this Settlement Agreement including the Extent of Contamination Work Plan, EECA and the
Removal Action Work Plan in whole or in part. If EPA requires revisions, Respondents shall
submit a revised Extent of Contamination Work Plan, revised EECA or revised Removal Action
Work Plan within 30 days of receipt of EPA's notification of the required revisions unless extended
in writing by EPA. Respondents shall implement the Extent of Contamination Work Plan and the
Removal Action Work Plan as approved in writing by EPA in accordance with the schedule
approved by EPA. Once approved, or approved with modifications, the Work Plans, the schedule,
and any subsequent modifications shall be incorporated into and become fully enforceable under
this Settlement Agreement.

b. Respondents shall not commence any Work except in conformance with the
terms of this Settlement Agreement. Respondents shall not commence implementation of the
lixtent of Contamination Work Plan and Removal Action Work Plan developed hereunder until
receiving written EPA approval pursuant to Paragraph 16(a). Respondents shall notify U.S. EPA at
lezst 48 hours prior to performing any on site work pursuant to the U.S. EPA approved work plan.

17.  Health and Safety Plan. The Health and Safety Plan (“HSP”) will be included in the
Extent of Contamination Work Plan. This plan shall be prepared in accordance with EPA's
Standard Operating Safety Guide (PUB 9285.1-03, PB 92-963414, June 1992). Respondents may
use the existing HSP for the JM Waukegan NPL site as a template. In addition, the plan shall
comply with all currently applicable Occupational Safety and Health Administration ("OSHA")
regulations found at 29 C.F.R. Part 1910. If EPA determines that it is appropriate, the plan shall
also include contingency planning. Respondents shall incorporate all changes to the plan
~ecommended by EPA and shall implement the plan during the pendency of the removal action.

18.  Quality Assurance and Sampling.

a. All sampling and analyses performed pursuant to this Settlement Agreement
shall conform to EPA direction, approval, and guidance regarding sampling, quality
assurance/quality control ("QA/QC"), data validation, and chain of custody procedures.
Respondents shall ensure that the laboratory used to perform the analyses participates in a QA/QC
program that complies with the appropriate EPA guidance. Respondents shall follow, as
appropriate, "Quality Assurance/Quality Control Guidance for Removal Activities: Sampling
QAsQC Plan and Data Validation Procedures” (OSWER Directive No. 9360.4-01, April 1, 1990),

11
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as guidance for QA/QC and sampling. Respondents shall only use laboratories that have a
documented Quality System that complies with ANSVASQC E-4 1994, "Specifications and
Guidelines for Quality Systems for Environmental Data Collection and Environmental Technology
Programs" (American National Standard, January 5, 1995), and "EPA Requirements for Quality
Management Plans (QA/R-2) (EPA/240/B-01/002, March 2001)," or equivalent documentation as
deterruned by EPA. EPA may consider laboratories accredited under the National Environmental
Laboratory Accreditation Program ("NELAP") as meeting the Quality System requirements,

4 b. Upon request by EPA, Respondents shall have such a laboratory analyze
sarr.ples submitted by EPA for QA monitoring. Respondents shall provide to EPA the QA/QC
procedures followed by all sampling teams and laboratories performing data collection and/or
ana.ysis,

c. Upon request by EPA, Respondents shall allow EPA or its authorized
representatives to take split and/or duplicate samples. Respondents shall notify EPA not less than 3
business days in advance of any activity requiring sample collection, unless shorter notice is agreed
to by EPA. EPA shall have the right to take any additional samples that EPA deems necessary.
Upon request, EPA shall allow Respondents to take split or duplicate samples of any samples it
takes as part of its oversight of Respondents' implementation of the Work.

19. Post-Removal Site Control. In accordance with the Work Plan schedule, or as
otherwise directed by EPA, Respondents shall submit a proposal for post-removal site control
consistent with Section 300.415(1) of the NCP and OSWER Directive No. 9360.2-02. Upon EPA
approval, Respondents shall implement such controls and shall provide EPA with documentation of
all post-removal site control arrangements.

20.  Reporting.

a. Respondents shall submit a written progress report to EPA concerning
actions undertaken pursuant to this Settlement Agreement monthly, on the 10th day of each month
following receipt of EPA’s approval of the Extent of Contamination Work Plan until submission of
the summary report identified in 15(i), unless otherwise directed in writing by the OSC. These
reports shall describe all significant developments during the preceding period, including the
aclions performed and any problems encountered, analytical data received during the reporting
period, and the developments anticipated during the next reporting period, including a schedule of
actions 1o be performed, anticipated problems, and planned resolutions of past or anticipated
problems.

b. Respondents shall submit to EPA 2 copies of all plans, reports or other
sunissions required by this Settlement Agreement, or any approved work plan. Upon request by
EPA, Respondents shall submit such documents in electronic form.

c. Respondents who own or control property at the Southwestern Site Area
shall, at least 30 days prior to the conveyance of any interest in real property at the Southwestern
Site Area, give written notice to the transferee that the property is subject to this Settlement
Agreement and written notice to EPA and the State of the proposed conveyance, including the

12
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name and address of the transferee. Respondents who own or control property at the Sites 3, 4, 5
and 6 also agree to require that their successors comply with the immediately proceeding sentence
and Sections IX (Site Access) and X (Access to Information).

21.  Final Report. Within 60 calendar days after completion of all Work required by this
Serlement Agreement, Respondents shall submit for EPA review and approval a final report
summarizing the actions taken to comply with this Settlement Agreement. The final report shall
conforn, at a minimum, with the requirements set forth in Section 300.165 of the NCP entitled
"DSC Reports." The final report shall include a good faith estimate of total costs or a statement of
actual costs incurred in complying with the Settlement Agreement, a listing of quantities and types
of materials removed off-Site or handled on-Site, a discussion of removal and disposal options
considered for those materials, a listing of the ultimate destination(s) of those materials, a
presentation of the analytical results of all sampling and analyses performed, and accompanying
appendices containing all relevant documentation generated during the removal action (e.g,,
manifests, invoices, bills, contracts, and permits). The final report shall also include the following
certification signed by a person who supervised or directed the preparation of that report:

"Under penalty of law, | certify that to the best of my knowledge, after appropriate inquiries
of all relevant persons involved in the preparation of the report, the information submitted is true,
accurate, and complete. 1 am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing violations.”

22.  Off-Site Shipments.

a. Respondents shall, prior to any off-Site shipment of Waste Material from the
Southwestern Site Area to an out-of-state waste management facility, provide written notification
of such shipment of Waste Material to the appropriate state environmental official in the receiving
facility's state and to the On-Scene Coordinator. However, this notification requirement shall not
apply 10 any off-Site shipments when the total volume of all such shipments will not exceed 10
cubic vards.

i. Respondents shall include in the written notification the following
information: 1) the name and location of the facility to which the Waste Matenal is to be shipped;
<) the type and quantity of the Waste Material to be shipped; 3) the expected schedule for the
shipment of the Waste Material; and 4) the method of transportation. Respondents shall notify the
state in which the planned receiving facility is located of major changes in the shipment plan, such
as a decision to ship the Waste Material to another facility within the same state, or to a facility in
another state.

ii. The identity of the receiving facility and state will be determined by
Respondents following the award of the contract for the removal action. Respondents shall provide
1he information required by Paragraph 22(a) and 22(b) as soon as practicable after the award of the
contract and before the Waste Material is actually shipped.

b. Before shipping any asbestos containing matenal (or other hazardous
sudstances, pollutants, or contaminants, if any) from the Southwestern Site Area to an off-site

13
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location, Respondents shall obtain EPA's certification that the proposed receiving facility is
operating in corapliance with the requirements of CERCLA Section 121(d) (3),42 US.C. §
9621(d) (3), and 40 C.F.R. §300.440 and which is properly licensed to accept asbestos or asbestos
containing material. Respondents shall only send asbestos containing material (or other hazardous
substarices, pollutants, or contaminants, if any) from the Southwestern Site Area to an off-site
facility that complies with the requirements of the statutory provision and regulation cited in the
preceding sentence.

IX. SITE ACCESS

23.  If the Southwestern Site Area, or any other property where access is needed to
implement this Settlement Agreement, is owned or controlled by any of the Respondents, such
Respondents shall, commencing on the Effective Date, provide EPA, the State, and their
representatives, including contractors, with access at all reasonable times to the Southwestern Site
Auxea, for the purpose of conducting any activity related to this Settlement Agreement.

24, Where any action under this Settlement Agreement is to be performed in areas
owned by or in possession of someone other than Respondents, Respondents shall use their best
efforts to obtain all necessary access agreements within 30 days after the Effective Date, or as
otherwise specified in writing by the OSC. Respondents shall immediately notify EPA if after
using their best efforts they are unable to obtain such agreements. For purposes of this Paragraph,
"best efforts” includes the payment of reasonable sums of money in consideration of access.
Respondents shall describe in writing their efforts to obtain access. EPA may then assist
Respondents in gaining access, to the extent necessary to effectuate the response actions described
herein, using such means as EPA deems appropriate. Respondents shall reimburse EPA for all
costs and attorney's fees incurred by the United States in obtaining such access, in accordance with
the procedures in Section XV (Payment of Response Costs).

25.  Notwithstanding any provision of this Settlement Agreement, EPA and the State
retain all of their access authorities and rights as well as all of their rights to require land/water use
restrictions”, including enforcement authorities related thereto, under CERCLA, RCRA, and any
other applicable statutes or regulations.

X. ACCESS TO INFORMATION

26.  Respondents shall provide to EPA and the State, upon request, copies of all
documents and information within their possession or control or that of their contractors or agents
relating to activities at the Southwestern Site Area or to the implementation of this Settlement
Apreement, including, but not limited to, sampling, analysis, chain of custody records, manifests,
trucking logs, receipts, reports, sample traffic routing, correspondence, or other documents or
information related to the Work. Respondents shall also make available to EPA and the State, for
purposes of investigation, information gathering, or testimony, their employees, agents, or
representatives with knowledge of relevant facts concerning the performance of the Work.

14
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27.  Respondents may assert business confidentiality claims covering part or all of the
documents or information submitted to EPA and the State under this Settlement Agreement to the
exient permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7),
and 40 C.F.R. § 2.203(b). Documents or information determined to be confidential by EPA will be
afforded the protection specified in 40 C.F R. Part 2, Subpart B, If no claim of confidentiality
accompanies documents or information when they are submitted to EPA and the State, or if EPA
has notified Respondents that the documents or information are not confidential under the standards
of Section 104(¢) (7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access to
such documents or information without further notice to Respondents.

28.  Respondents may assert that certain documents, records and other information are
privileged under the attorney-client privilege or any other privilege recognized by federal law. If
the Respondents assert such a privilege in lieu of providing documents, they shall provide EPA and
the State with the following: 1) the title of the document, record, or information; 2) the date of the
document, record, or information; 3) the name and title of the author of the document, record, or
information; 4) the name and title of each addressee and recipient; 5) a description of the contents
of the document, record, or information; and 6) the privilege asserted by Respondents. However,
no documents, reports or other information created or generated pursuant to the requirements of
this Settlement Agreement shall be withheld on the grounds that they are privileged.

29.  No claim of confidentiality shall be made with respect to any data, including, but not
limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or engineering
data, or any other documents or information evidencing conditions at or around the Southwestern
Site Area.

XI. RECORD RETENTION

30.  Until 10 years after Respondents' receipt of EPA's notification pursuant to Section
XXIX (Notice of Completion of Work), each Respondent shall preserve and retain all non-identical
copies of records and documents (including records or documents in electronic form) now in its
possession or control or which come into its possession or control that relate in any manner to the
performance of the Work or the liability of any person under CERCLA with respect to the
Southwestern Site Area, regardless of any corporate retention policy to the contrary. Until 10 years
afler Respondents' receipt of EPA's notification pursuant to Section XXVIII (Notice of Completion
nf Work), Respondents shall also instruct their contractors and agents to preserve all documents,
records, and information of whatever kind, nature or description relating to performance of the
Work.

31.  Atthe conclusion of this document retention period, Respondents shall notify EPA
and the State at least 90 days prior to the destruction of any such records or documents, and, upon
request by EPA or the State, Respondents shall deliver any such records or documents to EPA or
the State. Respondents may assert that certain documents, records and other information are
privileged under the attorney-client privilege or any other privilege recognized by federal law. 1f
Respondents assert such a privilege, they shall provide EPA or the State with the following: 1) the
utle of the document, record, or information; 2) the date of the document, record, or information; 3)
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the name and title of the author of the document, record, or information; 4) the name and title of
each addressee and recipient; 5) a description of the subject of the document, record, or
infonmation; and 6) the privilege asserted by Respondents. However, no documents, reports or
other information created or generated pursuant to the requirements of this Settlement Agreement
shall be withheld on the grounds that they are privileged.

32.  Each Respondent hereby certifies individually that to the best of its knowledge and
belef, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise
disposed of any records, documents or other information (other than identical copies) relating to its
potential liability regarding the Southwestern Site Area since notification of potential liability by
EPA or the State or the filing of suit against it regarding the Southwestern Site Area and that it has
fully complied with any and all EPA requests for information pursuant to Sections 104(e) and
122(e) of CERCLA, 42 U.S.C. § § 9604(¢) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. §
6927,

XII. COMPLIANCE WITH OTHER LAWS

33.  Respondents shall perform all actions required pursuant to this Settlement
Agreement in accordance with all applicable local, state, and federal laws and regulations except as
provided in Section 121(¢) of CERCLA, 42 US.C. § 6921(e), and 40 C.F.R. § § 300.400(e) and
300.415(). In accordance with 40 C.F.R. § 300.415(j), all on-Site actions required pursuant to this
Settlement Agreement shall, to the extent practicable, as determined by EPA, considering the
exigencies of the situation, attain applicable or relevant and appropriate requirements ("ARARs")
under federal environmental or state environmental or facility siting laws.

X111. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

34.  In the event of any action or occurrence during performance of the Work which
causes or threatens a release of Waste Matenal from the Southwestern Site Area including Sites 3,
4, 5 and 6 that constitutes an emergency situation or may present an immediate threat to public
health or welfare or the environment, Respondents shall immediately take all appropriate action.
Respondents shall take these actions in accordance with all applicable provisions of this Settlement
Agreement, including, but not limited to, the Health and Safety Plan, in order to prevent, abate or
minimize such release or endangerment caused or threatened by the release. Respondents shall also
ymmediately notify the OSC or, in the event of his/her unavailability, the Regional Duty Officer,
IJSEPA Region $§ Emergency Planning and Response Branch at (312) 353-2318 [Emergency
Planning and Response Branch], of the incident or Site conditions. In the event that Respondents
fail to take appropriate response action as required by this Paragraph, and EPA takes such action
instead, Respondents shall reimburse EPA all costs of the response action not inconsistent with the
INCP pursuant to Section XV (Payment of Response Costs).

3s. In addition, in the event of any release of a hazardous substance from the
Southwestern Site Area, Respondents shall immediately notify the OSC at (312) 353-2318 and the
National Response Center at (800) 424-8802. Respondents shall submit a written report to EPA
within 7 days afier each release, setting forth the events that occurred and the measures taken or to
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be taken to mitigate any release or endangerment caused or threatened by the release and to prevent
the reoccurrence of such a release. This reporting requirement is in addition to, and not in lieu of,
reporting under Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the
Emergency Planning and Community Right-To-Know Act of 1986, 42 U.S.C. § 11004, et seq.

XIV. AUTHORITY OF ON-SCENE COORDINATOR

36.  The OSC shall be responsible for overseeing Respondents' implementation of this
Settlement Agreement. The OSC shall have the authority vested in an OSC by the NCP, including
the authority to halt, conduct, or direct any Work required by this Settlement Agreement, or to
direct any other removal action undertaken at the Southwestern Site Area. Absence of the OSC
from the Southwestern Site Area shall not be cause for stoppage of work unless specifically
directed by the OSC.

XV.PAYMENT OF RESPONSE COSTS
37.  Payment for Past Response Costs.

a. Within 30 days after the Effective Date, Respondents shall pay to EPA
$8,953.40 for Past Response Costs. Payment shall be made to U.S. EPA by Electronic Funds
Transfer (“EFT”) in accordance with current EFT procedures that U.S. EPA Region 5 will provide
Respondents, and shall be accompanied by a statement identifying the name and address of the
party(ies) making payment, the Site name, U.S. EPA Region 5, the Site/Spill ID Number 05A5
Operable Unit 3 and Operable Unit 4, and the EPA docket number for this action.

b. At the time of payment, Respondents shall send notice that such payment has
been made to:

Brad Bradley Janet Carlson

United States Environmental United States Environmental

Protection Agency Protection Agency

Region 5, C-14] Region 5, C-14]

77 West Jackson Boulevard 77 West Jackson Boulevard

Chicago, IL 60604 Chicago, IL 60604

C. The total amount to be paid by Respondents pursuant to Paragraph 37(a)

shall be deposited in the Johns Manville Special Accounts for 05AS 03 and 05AS 04 within the
EPA Hazardous Substance Superfund to be retained and used to conduct or {inance response
actions at or in connection with the Southwestern Site Area, or to be transferred by EPA to the EPA
Hazardous Substance Superfund.

38.  Payments for Future Response Costs.
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a. Respondents shall pay EPA all Future Response Costs not inconsistent with
the NCP. On a periodic basis, EPA will send Respondents a bill requiring payment that includes an
itamized cost summary. Respondents shall make all payments within 30 days of receipt of each bill
requiring payment, except as otherwise provided in Paragraph 40 of this Settlement Agreement.

b. Payment shall be made to U.S. EPA by Electronic Funds Transfer (“EFT”) in
accordance with current EFT procedures to be provided to Respondents by U.S. EPA Region 5.
Payment shall be accompanied by a statement identifying the name and address of the party(ies)
making payment and EPA Site/Spill ID number as identified in the billing according to the
following site ID:

0SAS 03 (Site 3 Parking lot and adjacent area)
05A5 04 (Western boundary area: Site 4 and Site 5 and adjacent area)
05AS5 06 (Greenwood Ave: Site 6 and adjacent area)

c. At the time of payment, Respondents shall send notice that payment has been
made to.

Brad Bradley Janet Carlson

United States Environmental United States Environmental

Protection Agency Protection Agency

Region 5, C-14] Region §, C-14)

77 West Jackson Boulevard . 77 West Jackson Boulevard

Chicago, IL 60604 Chicago, IL 60604

d. The total amount to be paid by Respondents pursuant to Paragraph 38(a)

shall be deposited in the Johns Manville Special Accounts for 05A5 03 (Parking lot and adjacent
arca); 05AS5 04 (Western boundary area: Site 4 and Site 5 and adjacent area); 05AS 06
(Greenwood Ave: Site 6 and adjacent area) within the EPA Hazardous Substance Superfund to be
retained and used to conduct or finance response actions at or in connection with the Southwestern
Site Area, or to be transferred by EPA to the EPA Hazardous Substance Superfund.

39. In the event that the payment for Past Response Costs is not made within 30 days of
the Effective Date, or the payments for Future Response Costs are not made within 30 days of
Fespondents’ receipt of a bill, Respondents shall pay Interest on the unpaid balance. The Interest
on Past Response Costs shall begin to accrue on the Effective Date and shall continue to accrue
until the date of payment. The Interest on Future Response Costs shall begin to accrue on the date
of <he bill and shall continue to accrue until the date of payment. Payments of Interest made under
this Paragraph shall be in addition to such other remedies or sanctions available to the United States
by virtue of Respondents' failure to make timely payments under this Section, including but not
limited to, payment of stipulated penalties pursuant to Section XVIII.

40.  Respondents may dispute all or part of a bill for Future Response Costs submitted
under this Settlement Agreement, if Respondents allege that EPA has made an accounting error, or
it'Respondents allege that a cost item is inconsistent with the NCP. If any dispute over costs is
resolved before payment is due, the amount due will be adjusted as necessary. If the dispute is not
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resolved before payment is due, Respondents shall pay the full amount of the uncontested costs to
EPA as specified in Paragraph 38 on or before the due date. Within the same time period,
Respondents shall pay the full amount of the contested costs into an interest-bearing escrow
account. Respondents shall simultaneously transmit a copy of both checks to the persons listed in
Paragraph 38(c) above. Respondents shall ensure that the prevailing party or parties in the dispute
snall receive the amount upon which they prevailed from the escrow funds plus interest within 5
days after the dispute is resolved.

XVI. DISPUTE RESOLUTION

41.  Unless otherwise expressly provided for in this Settlement Agreement, the dispute
resolution procedures of this Section shall be the exclusive mechanism for resolving disputes
arising under this Settlement Agreement between the Respondents and EPA. The Parties shall
altempt to resolve any disagreements concerning this Settlement Agreement expeditiously and
informally.

42.  If Respondents object to any EPA action taken pursuant to this Settlement
Agreement, including billings for Future Response Costs, they shall notify EPA in writing of their
objection(s) within 10 days of such action, unless the objection(s) has/have been resolved
informally. EPA and Respondents shall have 10 days from EPA's receipt of Respondents' written
objection(s) to resolve the dispute through formal negotiations (the "Negotiation Period"). The
Megotiation Period may be extended at the sole discretion of EPA.

43, Any agreement reached by the parties pursuant to this Section shall be in writing and
shall, upon signature by both parties, be incorporated into and become an enforceable part of this
Settlement Agreement. If the Parties are unable to reach an agreement within the Negotiation
Period, an EPA management official at the Remedial Branch Chief level or higher will issue a
written decision on the dispute to Respondents. EPA's decision shall be incorporated into and
become an enforceable part of this Settlement Agreement. Respondents’ obligations under this
Settlement Agreement shall not be tolled by submission of any objection for dispute resolution
undler this Section. Following resolution of the dispute, as provided by this Section, Respondents
shall fulfill the requirement that was the subject of the dispute in accordance with the agreement
reached or with EPA's decision, whichever occurs.

XVIL. FORCE MAJEURE

44,  Respondents agree to perform all requirements of this Settlement Agreement within
the time limits established under this Settlement Agreement, unless the performance is delayed by a
force majeure. For purposes of this Settlement Agreement, a force majeure is defined as any event
arising from causes beyond the control of Respondents, or of any entity controlled by Respondents,
including but not limited to their contractors and subcontractors, which delays or prevents
performance of any obligation under this Settlement Agreement despite Respondents' best efforts to
fultill the obligation. Force majeure does not include financial inability to complete the Work,
increased cost of performance, or a failure to attain performance standards/action levels.
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45.  lf any event occurs or has occurred that may delay the performance of any
obligation under this Settlement Agreement, whether or not caused by a force majeure event,
Respondents shall notify EPA orally within 24 hours of when Respondents first knew that the event
might cause a delay. Within two days thereafter, Respondents shall provide to EPA in writing an
explanation and description of the reasons for the delay; the anticipated duration of the delay; all
actions taken or to be taken to prevent or minimize the delay; a schedule for implementation of any
measures to be taken to prevent or mitigate the delay or the effect of the delay; Respondents'
rationale for attributing such delay to a force majeure event if they intend to assert such a claim;
anc a statement as to whether, in the opinion of Respondents, such event may cause or contribute to
an endangerment to public health, welfare or the environment. Failure to comply with the above
requirements shall preclude Respondents from asserting any claim of force majeure for that event
for the period of time of such failure to comply and for any additional delay caused by such failure.

46.  If EPA agrees that the delay or anticipated delay is attributable to a force majeure
event, the time for performance of the obligations under this Settlement Agreement that are
affected by the force majeure event will be extended by EPA for such time as is necessary to
complete those obligations. An extension of the time for performance of the obligations affected
by “he force majeure event shall not, of itself, extend the time for performance of any other
obligation. If EPA does not agree that the delay or anticipated delay has been or will be caused by
a force majeure event, EPA will notify Respondents in writing of its decision. If EPA agrees that
the delay is attributable to a force majeure event, EPA will notify Respondents in writing of the
length of the extension, if any, for performance of the obligations affected by the force majeure
event.

XVIIIL. STIPULATED PENALTIES

47.  Respondents shall be liable to EPA for stipulated penalties in the amounts set forth
in Paragraphs 48 and 49 for failure to comply with the requirements of this Settlement Agreement
specified below, unless excused under Section XVII (Force Majeure). "Compliance" by
Respondents shall include completion of the activities under this Settlement Agreement or any
wark plan or other plan approved under this Settlement Agreement identified below in accordance
with al} applicable requirements of law, this Settlement Agreement and any plans or other
documents approved by EPA pursuant to this Settlement Agreement and within the specified time
schadules established by and approved under this Settlement Agreement.

48.  Stipulated Penalty Amounts - Work,

a. The following stipulated penalties shall accrue per violation per day for any
noncompliance identified in Paragraph 48(b):

Penalty per Violation per Day Period of Noncompliance
$2,000.00 Ist through 14th day
$4,000.00 15th through 30th day
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$10,000.00 31st day and beyond

b. Compliance Milestones, Failure to conduct the work in accordance with
paragraph 135, the Extent of Contamination Work Plan, the Removal Action Work Plan, any other
EFA approved work plans and the schedules contained therein. Failure to submit a timely or
adequate EECA in accordance with paragraph 15,

49,  Stipulated Penalty Amounts - Reports. The following stipulated penalties shall
accrue per violation per day for failure to submit timely or adequate reports or other written
documents pursuant to Paragraphs 15, 16, 17, 19 and 20:

Penalty per Violation per Day Period of Noncompliance
$1,000.00 1st through 14th day
$2,000.00 15th through 30th day
$4,000.00 31st day and beyond

§0.  All penalties shall begin to accrue on the day after the complete performance is due
or the day a violation occurs, and shall continue to accrue through the final day of the correction of
the noncompliance or completion of the activity. However, stipulated penalties shall not accrue: 1)
with respect to a deficient submission under Section VIII (Work to be Performed), during the
period, if any, beginning on the 31st day afler EPA's receipt of such submission unti] the date that
EPA notifies Respondents of any deficiency; and 2) with respect to a decision by the EPA
Management Official at the Remedial Branch Chief level or higher, under Paragraph 42 of Section
XV1 (Dispute Resolution), during the period, if any, beginning on the 21st day after the Negotiation
Period begins until the date that the EPA management official issues a final decision regarding such
dispute. Nothing herein shall prevent the simultaneous accrual of separate penalties for separate
violations of this Settlement Agreement.

51.  Following EPA's determination that Respondents have failed to comply with a
requirement of this Settlement Agreement, EPA may give Respondents written notification of the
failure and describe the noncompliance, EPA may send Respondents a written demand for
pavment of the penalties. However, penalties shall accrue as provided in the preceding Paragraph
regardless of whether EPA has notified Respondents of a violation.

52.  All penalties accruing under this Section shall be due and payable to EPA within 30
days of Respondents’ receipt from EPA of a demand for payment of the penalties, unless
Respondents invoke the dispute resolution procedures under Section XV1 (Dispute Resolution).
All payments to EPA under this Section shall be paid by certified or cashier's check(s) made
payable to "EPA Hazardous Substances Superfund,” shall be mailed to U.S. Environmental
Protection Agency, Region § Superfund Receivable, P.O. Box 371099M, Pittsburgh, PA 15251,
shall indicate that the payment is for stipulated penalties, and shall reference the EPA Region and
Site/Spill ID Number 05AS Operable Unit 3 and 4, the EPA Docket Number, and the name and
address of the party(ies) making payment. Copies of check(s) paid pursuant to this Section, and
any accompanying transmittal letter(s), shall be sent to EPA as provided in Paragraph 37.
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53.  The payment of penalties shall not alter in any way Respondents' obligation to
complete performance of the Work required under this Settlement Agreement.

54.  Penalties shall continue to accrue during any dispute resolution period, but need not
be paid until 15 days after the dispute is resolved by agreement or by receipt of EPA's decision.

55.  IfRespondents fail to pay stipulated penalties when due, EPA may institute
proceedings to collect the penalties, as well as Interest. Respondents shall pay Interest on the
unpaid balance, which shall begin to accrue on the date of demand made pursuant to Paragraph 52.
Nothing in this Settlement Agreement shall be construed as prohibiting, altering, or in any way
limiting the ability of EPA to seek any other remedies or sanctions available by virtue of
Respondents' violation of this Settlement Agreement or of the statutes and regulations upon which
it is based, including, but not limited to, penalties pursuant to Sections 106(b) and 122(1) of
CERCLA, 42 U.S.C. §§ 9606(b) and 9622(1), and punitive damages pursuant to Section 107(c)(3)
of CERCLA, 42 U.S.C. § 9607(c)(3). Provided, however, that EPA shall not seek civil penalties
pursuant to Section 106(b) or 122(1) of CERCLA or punitive damages pursuant to Section
107(c)(3) of CERCLA for any violation for which a stipulated penalty is provided herein, except in
the case of a willful violation of this Settlenient Agreement. Notwithstanding any other provision
of this Section, EPA may, in its unreviewable discretion, waive any portion of stipulated penalties
that have accrued pursuant to this Settlement Agreement.

XIX. COVENANT NOT TO SUE BY EPA

56.  In consideration of the actions that will be performed and the payments that will be
made by Respondents under the terms of this Settlement Agreement, and except as otherwise
specifically provided in this Settlement Agreement, EPA covenants not to sue or to take
administrative action against Respondents pursuant to Sections 106 and 107(a) of CERCLA, 42
L.S.C. § 9606 and 9607(a), for performance of the Work and for recovery of Past Response Costs
and Future Response Costs. This covenant not to sue shall take effect upon receipt by EPA of the
Past Response Costs due under Section XV of this Settlement Agreement and any Interest or
Stipulated Penalties due for failure to pay Past Response Costs as required by Sections XV and
XVIII of this Settlement Agreement. This covenant not to sue is conditioned upon the complete
and satisfactory performance by Respondents of the Work and their obligations under this
Setilement Agreement, including, but not limited to, payment of Future Response Costs pursuant to
Section XV. This covenant not to sue extends only to Respondents and does not extend to any
other person.

XX. RESERVATIONS OF RIGHTS BY EPA

57.  Except as specifically provided in this Settlement Agreement, nothing herein shall
limit the power and authority of EPA or the United States to take, direct, or order all actions
nzcessary to protect public health, welfare, or the environment or to prevent, abate, or minimize an
actual or threatened release of hazardous substances, pollutants or contaminants, or hazardous or
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solid waste on, at, or from the Southwestern Site Area including Sites 3, 4, 5 and 6. Further,
nothing herein shall prevent EPA from seeking legal or equitable relief to enforce the terms of this
Secttlement Agreement, from taking other legal or equitable action as it deems appropriate and
necessary, or from requiring Respondents in the future to perform additional activities pursuant to
CERCLA or any other applicable law.

58.  The covenant not to sue set forth in Section XIX above does not pertain to any
matters other than those expressly identified therein. EPA reserves and this Settlement Agreement
are without prejudice to, all rights against Respondents with respect to all other matters, including,
but not limited to: ‘

a. claims based on a failure by Respondents to meet a requirement of this
Secttlement Agreement;

b, liability for costs not included within the definitions of Past Response Costs
or Future Response Costs;

C. liability for performance of response action other than the Work;
d. criminal liability;
¢ liability for damages for injury to, destruction of, or loss of natural resources,

and for the costs of any natural resource damage assessments;

I liability arising from the past, present, or future disposal, release or threat of
release of Waste Matenals outside of the Southwestern Site Area; and

g liability for costs incurred or to be incurred by the Agency for Toxic
Substances and Disease Registry related to the Southwestern Site Area.

XXI. COVENANT NOT TO SUE BY RESPONDENTS

59. Respondents covenant not to sue and agree not to assert any claims or causes of
action against the United States, or its contractors or employees, with respect to the Work, Past
tesponse Costs, Future Response Costs, or this Settlement Agreement, including, but not limited

0

a. any direct or indirect claim for reimbursement from the Hazardous Substance
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b) (2), 107, 111, 112, 0r 113 of
CERCLA, 42 U.S.C. § 9606(b) (2), 9607, 9611, 9612, or 9613, or any other provision of law;

b. any claim arising out of response actions at or in connection with the
Southwestern Site Area, including any claim under the United States Constitution, the State
Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412,
as amended, or at common law; or
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c. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. § 9607 and 9613, relating to the Southwestern Site Area including Sites 3, 4,
5 and 6.

Except as provided in Paragraph 61 (Waiver of Claims), these covenants not to sue shall not
apply 1n the event the United States brings a cause of action or issues an order pursuant to the
reservations set forth in Paragraphs 58 (b), (c), and (e) - (g), but only to the extent that Respondents
claims arise from the same response action, response costs, or damages that the United States is
seeking pursuant to the applicable reservation.

60.  Nothing in this Agreement shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or
40 C.F.R. §300.700(d).

XXII. OTHER CLAIMS

61. By issuance of this Settlement Agreement, the United States and EPA assume no
liability for injuries or damages to persons or property resulting from any acts or omissions of
Respondents. The United States or EPA shall not be deemed a party to any contract entered into by
Respondents or their directors, officers, employees, agents, successors, representatives, assigns,
contractors, or consultants in carrying out actions pursuant to this Settlement Agreement.

62.  Except as expressly provided in Section XXI, and Section XIX (Covenant Not to
Sue by EPA), nothing in this Settlement Agreement constitutes a satisfaction of or release from any
claim or cause of action against Respondents or any person not a party to this Settlement
Agreement, for any liability such person may have under CERCLA, other statutes, or common law,
including but not limited to any claims of the United States for costs, damages and interest under
Secions 106 and 107 of CERCLA, 42 U.S.C. §§ 9606 and 9607.

63.  No action or decision by EPA pursuant to this Settlement Agreement shall give risc
to any right to judicial review, except as set forth in Section 113(h) of CERCLA, 42 U.S.C. §
96 13(h).

XXII. CONTRIBUTION

64. a. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and that
Respondents are entitled, as of the Effective Date, to protection from contribution actions or claims
as provided by Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. § 9613(f) (2) and 9622(h)
(4). for "matters addressed" in this Settlement Agreement. The "matters addressed" in this
Settlement Agreement are the Work, Past Response Costs and Future Response Costs.
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b. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B), pursuant
to which Respondents have, as of the Effective Date, resolved their liability to the United States for
the Work, Past Costs and Future Costs,

C. Except as provided in Section XXI, nothing in this Settlement Agreement precludes
the United States or Respondents from asserting any claims, causes of action, or demands against
any persons not parties to this Settlement Agreement for indemnification, contribution, or cost
recovery. Nothing herein diminishes the right of the United States, pursuant to Sections 113(f)92)
and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)(3), to pursue any such persons to obtain additional
response costs or response action and to enter into settlements that give rise to contribution
prorection pursuant to Section 113(f)(2).

XXIV. INDEMNIFICATION

65. Respondents shall indemnify, save and hold harmless the United States, its officials,
agents, contractors, subcontractors, employees and representatives from any and all claims or
causes of action arising from, or on account of, negligent or other wrongful acts or omissions of
Respondents, their officers, directors, employees, agents, contractors, or subcontractors, in carrying
out actions pursuant to this Settlement Agreement. In addition, Respondents agree to pay the
United States all costs incurred by the United States, including but not limited to attorneys fees and
other expenses of litigation and settlement, arising from or on account of claims made against the
United States based on negligent or other wrongful acts or omissions of Respondents, their officers,
directors, employees, agents, contractors, subcontractors and any persons acting on their behalf or
under their control, in carrying out activities pursuant to this Settlement Agreement. The United
States shall not be held out as a party to any contract entered into by or on behalf of Respondents in
carrying outl activities pursuant to this Settlement Agreement. Neither Respondents nor any such
contractor shall be considered an agent of the United States.

66.  The United States shall give Respondents notice of any claim for which the United
States plans to seek indemnification pursuant to this Section and shall consult with Respondents
prior to settling such claim.

57.  Respondents waive all claims against the United States for damages or
reiinbursement or for set-off of any payments made or to be made to the United States, arising from
or on account of any contract, agreement, or arrangement between any one or more of Respondents
and any person for performance of Work on or relating to the Southwestern Site Area including
Sites 3, 4, S and 6, including, but not limited to, claims on account of construction delays. In
addition, Respondents shall indemnify and hold harmless the United States with respect to any and
al_ claims for damages or reimbursement arising from or on account of any contract, agreement, or
arrangement between any one or more of Respondents and any person for performance of Work on
or relating to the Southwestern Site Area, including, but not limited to, claims on account of
construction delays.
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XXV. INSURANCE

68. At least 7 days prior to commencing any on-Site work under this Settlement
Agreement, Respondents shall secure, and shall maintain for the duration of this Settlement
Agreement, comprehensive general liability insurance and automobile insurance with limits of 1
million dollars, combined single limit. Within the same time period, Respondents shall provide
EPA with certificates of such insurance and a copy of each insurance policy. In addition, for the
duration of the Settlement Agreement, Respondents shall satisfy, or shall ensure that their
contractors or subcontractors satisfy, all applicable laws and regulations regarding the provision of
worker's compensation insurance for all persons performing the Work on behalf of Respondents in
furtherance of this Settlement Agreement. If Respondents demonstrate by evidence satisfactory to
EPA that any contractor or subcontractor maintains insurance equivalent to that described above, or
insurance covering some or all of the same risks but in an equal or lesser amount, then Respondents
need provide only that portion of the insurance described above which is not maintained by such
contractor or subcontractor.

XXVI. FINANCIAL ASSURANCE

69.  Inorder to ensure the full and final completion of the Work, Respondents shall
establish and maintain a performance guarantee for the benefit of EPA in the amount of $300,000
(hereinafter “Estimated Cost of the Work”) in one or more of the following forms, which must be
satisfactory in form and substance to EPA:

a. A surety bond unconditionally guaranteeing payment and/or performance of
the Work that is issued by a surety company among those listed as acceptable sureties on Federal
bonds as set forth in Circular 570 of the U.S Department of the Treasury;

b. One or more irrevocable letters of credit payable to or at the direction of
EPA, that is issued by one or more financial institutions (1) that has the authority to issue letters of
credit and (i1) whose letter-of-credit operations are regulated and examined by a U.S. Federal or
State agency;

c. A trust fund established for the benefit of EPA that is administered by a
trustee (i) that has the authority to act as a trustee and (ii) whose trust operations are regulated and
examined by a U.S. Federal or State agency;

d. A policy of insurance that (i) provides EPA with acceptable rights as a
beneficiary thereof; and (ii) is issued by an insurance carrier (a) that has the authority to issue
insurance policies in the applicable jurisdiction(s) and (b) whose insurance operations are regulated
end examined by a State agency;

e. A demonstration that one or more of the Respondents satisfy the

requirements of 40 C.F R, Part 264.143(f) with respect to the Estimated Cost of the Work, provided
that all other requirements of 40 C.F.R. Part 264.143(f) are satisfied;
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f. A written guarantee to fund or perform the Work executed in favor of EPA
by one or more of the following: (1) a direct or indirect parent company of a Respondent, or (ii) a
company that has a “substantial business relationship with at least one of Respondents; provided,
Fowever, that any company providing such a guarantee must demonstrate to the satisfaction of EPA
that is satisfies the financial test requirements of 40 C.F.R. Part 264.143(f) with respect to the
Estimate Cost of the Work that it proposes to guarantee hereunder.

70. Respondents have selected, and EPA has approved, initial Performance Guarantees
in the following forms. Within thirty days after the effective date of this AOC, Respondent Johns
Manville shall deposit an additional $260,000 into the US Bank Manville Sales Corporation EPA
Escrow Account No. 77315030 that was established under the First Amended Consent Decree in
United States v. Manville Sales Corp. (now Johns Manville), Case 88C 630 (N.D. 1I1.). Within
thirty days after the effective date of this AOC, Respondent Commonwealth Edison shall issue an
irrevocable letter of credit payable to or at the direction of EPA in the amount of $40,000, by one or
more financial institutions (1) that has the authority to issue letters of credit and (ii) whose letter-of-
credit operations are regulated and examined by a U.S. Federal or State agency;

[f at any time during the effective period of this AQC, the Respondents provide a Performance
Guarantee for completion of the Work by means of a demonstration or guarantee pursuant to
Paragraph 69(e) or (f) above, such Respondent shall also comply with the other relevant
reguirements of 40 C.F.R. Sections 264.143(f), 264.151(f) and 264.151(h)(1) relating to these
methods unless otherwise provided in this AOC, including but not limited to: (i) the initial
submission of required financial reports and statements from the accountant; (ii) the annual re-
submission of such reports and statements within ninety days after the close of each such entity’s
fiscal yzar; and (iii) the notification of EPA within ninety days after the close of any fiscal year in
which such entity no longer satisfies the financial test requirements set forth at 40 C.F.R. Section
264.143(f)(1). For purposes of the Performance Guarantee methods specified in this Section XIII,
relerences in 40 C.F.R. Part 264, Subpart H, to “closure,” “postclosure” and “plugging and
abandonment” shall be deemed to refer to the Work required under this AOC, and the terms
“current closure cost estimate”, “‘current closure cost estimate”, “current post-closure cost estimate”
and “current plugging and abandonment cost estimate” shall be deemed to refer to the Estimated
Cost of the Work. In the event that EPA determines at any time that the financial assurances
provided pursuant to this Section are inadequate, Respondents shall, within 30 days of receipt of
notice of EPA's determination, obtain and present to EPA for approval one of the other forms of
financial assurance listed in Paragraph 69 of this Section. Respondents' inability to demonstrate
financial ability to complete the Work shall not excuse performance of any activities required under
this Settlement Agreement.

71.  If, after the Effective Date, Respondents can show that the estimated cost to
complete the remaining Work has diminished below the amount set forth in Paragraph 69 of this
Section, Respondents may, on any anniversary date of the Effective Date, or at any other time
agreed to by the Parties, reduce the amount by the appropriate fraction of $300,000 provided under
th:is Section. Respondents shall submit a proposal for such reduction to EPA, in accordance with
thiz requirements of this Section, and may reduce the amount of the secunity upon approval by EPA,
in the event of a dispute, Respondents may reduce the amount of the security in accordance with
the written decision resolving the dispute. Upon EPA’s issuance of a Notice of Completion of

27



Up?

X1 T

Electronic Filing - Received, Clerk's Office : 02/23/2016

Work under Paragraph 76, any remaining portion of the $260,000 (including accrued interest on the
$260,000) in Escrow Account No, 773150 shall revert to Respondent Johns Manville and any
remaining portion of Respondent Commonwealth Edison’s $40,000 letter of credit shall be
returned.

72.  Respondents may change the form of financial assurance provided under this
Section at any time, upon notice to and approval by EPA, provided that the new form of assurance
meets the requirements of this Section. In the event of a dispute, Respondents may change the
form of the financial assurance only in accordance with the written decision resolving the dispute.

XXVII. MODIFICATIONS

73.  The OSC may make modifications to any plan or schedule in writing or by oral
direction. Any oral modification will be memorialized in writing by EPA promptly, but shall have
as its effective date the date of the OSC's oral direction. Any other requirements of this Settlement
Agreement may be modified in writing by mutual agreement of the parties.

74.  1f Respondents seek permission to deviate from any approved work plan or
schedule, Respondents’ Project Coordinator shall submit a written request to EPA for approval
outlining the proposed modification and its basis. Respondents may not proceed with the requested
deviation until receiving oral or written approval from the OSC pursuant to Paragraph 73.

75. No informal advice, guidance, suggestion, or comment by the OSC or other EPA
representatives regarding reports, plans, specifications, schedules, or any other writing submitted
by Respondents shall relieve Respondents of their obligation to obtain any formal approval
required by this Settlement Agreement, or to comply with all requirements of this Settlement
Agreement, unless it is formally modified.

XXVII. NOTICE OF COMPLETION OF WORK

76.  When EPA determines, after EPA's review of the Final Report, that all Work has
been fully performed in accordance with this Settlement Agreement, with the exception of any
continuing obligations required by this Settlement Agreement, including post-removal site controls,
payment of Future Response Costs, and record retention, EPA will provide written notice to
Respondents. If EPA determines that any such Work has not been completed in accordance with
this Settlement Agreement, EPA will notify Respondents, provide a list of the deficiencies, and
require that Respondents modify the Work Plan if appropriate in order to correct such deficiencies.
Respondents shall implement the modified and approved Work Plan and shall submit a modified
FFinal Report in accordance with the EPA notice. Failure by Respondents to implement the
approved modified Work Plan shall be a violation of this Settlement Agreement.
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XXIX. SEVERABILITY/INTEGRATION/APPENDICES

77. 1l acourt issues an order that invalidates any provision of this Settlement Agreement
or finds that Respondents have sufficient cause not to comply with one or more provisions of this
Settlement Agreement, Respondents shall remain bound to comply with all provisions of this
Settlement Agreement not invalidated or determined to be subject to a sufficient cause defense by
the court's order.

78.  This Settiement Agreement and its appendices constitute the final, complete and
exclusive agreement and understanding among the Parties with respect to the settlement embodied
in this Settlement Agreement. The parties acknowledge that there are no representations,
agreements or understandings relating to the settlement other than those expressly contained in this
Sertlement Agreement. The following appendices are altached to and incorporated into this
Seitlement Agreement:

Attachment |: Map - Southwestern Site Area including Sites 3, 4, 5 and 6

XXX. NOTICES

79. Whenever, under the terms of this Administrative Agreement and Order on Consent,
notice is required to be given by one party to another, such correspondence shall be directed to the
following individuals at the addresses specified below, unless those individuals or their successors
give notice of a change to the other Parties in writing:

Asto U.S. EPA

Regional Counsel Director, Superfund Division

Attn: Janet Carlson, Johns Manville staff attorney Attn: Brad Bradley, Johns Manville RPM
1J.S. EPA, Mail Code C14) U. S. EPA, Mail Code 6J

77 W. Jackson Blvd 77 W. Jackson Blvd

(hicago, IL 60604 Chicago, IL 60604

At to the State of Illinois

I1l:nois Environmental Protection Agency Chief, Environmental Bureau North
Attn: Manager, Federal Site Remediation Section Illinois Attorney General’s Office
Division of Remediation Management 100 W. Randolph Street

1021 Grand Avenue East Chicago, Illinois 60601

Springfield, IL 62794-9276
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As to Johns Manville:

Brent A, Tracy

Associate General Counsel
Jobhns Manville

717 17™ Street (80202)
P.0O. Box 5108

Dienver, CO 80217-5108
(503) 978-3268 FAX

As to Commonwealth Edison Company:
Jobkn VanVranken

Exelon Law Department

10 S. Dearborn

Chase Tower, 49" Floor
Chicago, Il 60603

XXXI. EFFECTIVE DATE

80.  This Settlement Agreement shall be effective 3 days afier the Settlement Agreement
is signed by the Superfund Division Director or his delegatee.
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It is so ORDERED and Agreed this day of , 200

BY: WCJ }(;_2 DATE: € -// 07

Richard C. Karl, Director

Superfund Division

Region 5

U.S. Environmental Protection Agency

EFFECTIVE DATE:

an?

.
2
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The undersigned representatives of Respondents certify that they are fully authorized to enter into
the terms and conditions of this Order and to bind the parties they represent to this document.

Agreed this 2%-4 day of Vi 24 , 200 97

For Respondent Jo ;\n K Mcm ville

By %M a 1(/1“

4
Title Se. Et\w'rsnmm/aj C&um,.foe
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The undersigned representatives of Respondents certify that they are fully authorized to enter into
the terms and conditions of this Order and to bind the parties they represent to this document.

Agreed this 23rd day of May , 2007

Far Respondent

@— Nooma Hem Ma\ob

Title M&Q f‘gﬂ ¥ Q,MMJLCMMH*—_
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Attachment 1:

Map - Southwestern Site Area including Sites 3, 4, 5 and 6
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