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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

JOHNS MANVILLE, a Delaware corporation, 

Complainant, 

v. 

ILLINOIS DEPARTMENT OF 
TRANSPORTATION, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB No. 14-3 
(Citizen Suit) 

IDOT'S RESPONSE TO COMPLAINANT'S MOTION FOR LEAVE TO FILE SECOND 
AMENDED COMPLAINT TO CONFORM PLEADINGS TO NEWLY DISCOVERED 

FACTS WITHOUT HEARING DELAY 

Now comes Respondent, the Illinois Department of Transportation ("IDOT"), which 

herewith files its response to Complainant's Motion for leave to File Second Amended 

Complaint to Conform Pleadings to Newly Discovered Facts without Hearing Delay ("Motion"). 

As set forth herein, IDOT requests that: 1) the Hearing Officer deny Johns Manville's ("JM") 

Motion in its entirety; or, alternatively, 2) should the Hearing Officer grant JM's request for 

leave to file their proposed Second Amended Complaint, that the hearing in this matter, which is 

currently set for March 15-17, 2016, at the Pollution Control Board's Chicago offices, be 

rescheduled at least sixty ( 60) days from the present date set for hearing, so as to allow IDOT to 

the opportunity to respond to the Second Amended Complaint and to conduct further limited 

discovery on JM's new claim. IDOT states as follows, in support of this response: 

I. INTRODUCTION 

The audacity of JM' s Motion is truly breathtaking. Their Motion, filed four weeks before 

the date this case is set to go to hearing, seeks not only to amend its complaint to add new facts 

and a new claim (a claim which IDOT had no prior knowledge JM would be seeking to pursue at 

hearing and is, at present, ill-prepared to defend against), but, more troublingly, it also expressly 
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seeks to deny IDOT the opportunity to respond to their amended complaint. And, by insisting 

that the Board keep the existing hearing date in this matter, JM implicitly seeks to deny IDOT 

the right to conduct necessary discovery that is relevant to JM's new claim. JM argues that its 

untimely Motion is justified by the discovery of "new evidence not previously available" to it. 

But that claim cannot withstand scrutiny, given the fact that the "new evidence" it makes 

reference to is based on information that JM has been in possession of for at least 15 months, if 

not years longer. 

If JM' s Motion were to be granted in its entirety by the Board, IDOT would be 

significantly prejudiced in both its ability to prepare for hearing and to defend itself from JM' s 

new claim. This prejudice arises from the fact that IDOT would have to blindly prepare its 

defense regarding JM's new claim, as fact discovery in this case ended a year ago. Moreover, 

!DOT's informal discovery would have to take place at the same time IDOT is preparing of 

hearing in this case. And, JM's new claim substantially expands the potential liability that IDOT 

faces in this case. 

It is !DOT's position that JM's Motion should be denied without exception. However, if 

the Board is amenable to granting JM's Motion- no matter how untimely- and gives it leave to 

file its Second Amended Complaint, then fairness dictates that IDOT be allowed to both respond 

to the complaint and to be able to conduct discovery on these new allegations. Additionally, if 

the Board accepts JM's Second Amended Complaint for filing, fairness also dictates that the 

hearing in this matter must be rescheduled, so as to allow IDOT an appropriate amount of time in 

which to conduct limited discovery on JM' s new claim. 
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II. STATEMENT OF FACTS 

In the opening paragraph of its Motion, JM states that has been brought "based upon new 

evidence not previously available to [it]." It is unclear how JM could make this representation to 

the Board, as the document upon which this "new evidence" is based has likely been known to 

JM since late 2000. The Property Insight report that JM refers to in Paragraph 12 of its Motion, 

and which is attached as Exhibit D thereto, in turn references a "Grant for Public Highway" 

(identified as "Doc ID 2288725") ("Grant Document"). This Grant Document was produced by 

IDOT to USEPA in November 2000, when IDOT filed its response to the United State 

Environmental Protection Agency's September 2000 Comprehensive Environmental Response, 

Compensation, and Liability Act ("CERCLA") 104(e) information request letter. 

IDOT has also produced the Grant Document to JM on at least two occasions during the 

course of conducting discovery in this case. The first occasion occurred on October 24, 2014, 

fifteen months before the filing of the Motion, when IDOT produced the Grant Document to 

JM, as part of its initial production of documents. (A true and correct copy of the Grant 

Document produced by IDOT to JM as part of its initial production is attached hereto as Exhibit 

A to this Response.) The second occasion occurred approximately eight months later, on July 2, 

2015, when IDOT produced this same document to JM as part of its production of documents 

related to JM's deposition ofiDOT's expert witness, Steven L. Gobelman. 

Elsewhere in its Motion, JM states that IDOT has repeatedly delayed these proceedings, 

thus "jeopardizing JM's ability to obtain all of its requested relief [from the Board]." (Mot. ~23, 

at 7.) In advancing this allegation, JM apparently forgets that on at least three occasions in the 

late Summer and early Fall of 2015, IDOT suggested setting an earlier hearing date for this case, 

as it was apparent after the close of expert discovery that it would be impossible to resolve this 
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case on motions for summary judgment. It was not until November 2015 that JM finally agreed 

to set a hearing date in this matter. 

Two final facts are worth noting in considering JM's Motion (particularly with respect to 

its several statements that IDOT has sought to delay these proceedings). First, the claims which 

JM is pursuing against !DOT in this case arise out of obligations that JM incurred in 2007, when 

it entered into an "Administrative Settlement Agreement and Order on Consent for Removal 

Action" for the "Johns Manville Southwestern Site Area including Sites 3, 4, 5, and 6 

Waukegan, Lake County, Illinois ("AOC") with USEPA. (A true and correct copy of the AOC is 

attached hereto as Exhibit B.) Second, for reasons better known to JM, it took JM six years to 

file its action against IDOT. 

III. ARGUMENT 

A. JM's Motion Should Be Denied Because It Is Untimely and the Granting of the 
Motion would be Prejudicial to IDOT's Ability to Defend Itself at Hearing 

JM correctly notes that there are four factors that a court should consider when exercising 

its broad discretion as to whether to grant a plaintiff's motion for leave to amend their complaint. 

(Mot. ~f18, citing Loyola Acad. v. S&S Roof Maint., Inc., 146 lll.2d 263 (1992).) These four 

factors are: 1) that the proposed amendment would cure a defect in the current complaint; 2) 

previous opportunities to amend the pleading could be identified; 3) other parties would sustain 

prejudice or surprise by virtue of the amendment; and 4) the proposed amendment is timely. 

Loyola Academy, 146 lll.2d at 273. These factors are not equal in weight or in the consideration 

that courts are to give them when ruling on a motion to amend. Indeed, "[t]he most important of 

the Loyola factors is the prejudice to the opposing party .. . "Miller v. Pinnacle Door Co., Inc., 

301 Ill.App.3d 257,261 (4th Dist. 1998). 
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As the Miller court went on to note: 

For a delay to prejudice a party, it must operate to hinder his ability to present his 
case on the merits .... Prejudice may be shown where delay before seeking an 
amendment leaves a party prepared to respond to a new theory at triaL 

Miller, 310 Ill.App.3d at 261 (emphasis added.) 

JM argues that it has simply brought the Motion to correct certain defects in its current 

complaint. (Mot. ~19.) While JM's stated reason finds support in the first Loyola factor, the 

balance of the Loyola factors favor denying the Motion in its entirety. First, the entire scope of 

relief sought by JM through its Motion runs afoul of Loyola's prejudice factor. To ask for leave 

to file an amended complaint, containing a completely new claim, which significantly expands 

the scope of JM's claims, as well as IDOTs potential liability, while simultaneously asking the 

Board to deny IDOT the opportunity to respond to the amended complaint (or to apparently take 

any discovery regarding that claim), and still adhering to the current hearing date, would be 

extraordinarily prejudicial to IDOT's ability to defend itself at hearing. 

This prejudice initially arises because fact discovery - which IDOT would need to 

conduct in order to be able to adequately to defend itself at hearing on JM' s new claim - has been 

closed for over a year now. JM would have IDOT blindly prepare to defend itself against its new 

claim. Even worse, is JM's insistence that it be allowed to both amend its complaint, while at 

the same time demanding that the Board go forward with the hearing on this matter, as 

scheduled. It is demanding enough to prepare for hearing just based on JM's existing claims 

without also having to simultaneously conduct informal discovery on its new claim. 

The prejudice to IDOT is compounded when one applies the final Loyola factor i.e., the 

timeliness of JM's request to amend. Simply put, there is nothing timely about their motion to 

amend. As noted in the Statement of Facts, the claims which JM is pursuing against IDOT in 
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this case stem from the obligations that JM voluntarily incurred in 2007, when it entered into the 

AOC with USEPA. Additionally, the Grant Document- the document that is referred to in the 

Property Insight report - has been in JM' s possession for at least 15 months and likely for many 

years before IDOT first produced it to JM. Illinois courts have held that plaintiffs should not be 

allowed to amend their complaints where they have failed to take action based on previously 

available information. Behr v. Club Med. Inc., 190 Ill.App.3d 396, 406 (1st Dist. 1989).1 

The timeliness of JM's Motion must also be considered in light of the parties' recent 

filing and exchange of witness and exhibit lists. JM obviously knew well in advance of the 

February 18, 2016 deadline to exchange this information that it would be filing its Motion. It 

also knew at the time that it filed its Motion that it would be naming a previously undisclosed 

witness, V. Gina Giannelli, of Chicago Title Insurance Company, in its exhibit and witness list. 

IDOT has only recently learned of this person when JM produced additional documents to it on 

January 27, 2016. But as fact discovery closed in this case a year ago, there would be no way to 

take any discovery about what Ms. Giannelli knows and how her knowledge may be relevant to 

JM's claims (presumably, Ms. Giannelli would be testifying about the Property Insight report, 

but that is simply speculation). 

For the Board to grant JM's Motion now, after JM failed to first timely initiate this 

action, and then more recently failed to take action after IDOT produced the Grant Document to 

it, would effectively reward JM for sitting on its rights and for game playing. Accordingly, the 

Board should deny JM's Motion in its entirety. 

1 The fact that JM had knowledge of the Grant Document for as long as it has, also speaks negatively to the second 
Loyola factor, in that JM had opportunities before it filed the Motion to seek leave to amend its complaint and to 
bring in new claims based on this document. 
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B. If the Board Accepts JM's Proposed Second Amended Complaint for Filing, IDOT 
Should Be Given the Opportunity to Answer the Second Amended Complaint 

JM argues in its Motion that IDOT should be denied the opportunity to answer its Second 

Amended Complaint and the matter should simply proceed to hearing. (Mot., ~29.) It supports 

this position by arguing that "JM cannot afford to delay the hearing of this matter."2 (ld.) It is 

disingenuous for JM to assert such a position here, as it could have uncovered this "new 

evidence" with the exercise of some diligence in the immediate aftermath of IDOT having served 

it with its first set of responsive documents in October of 2014. 

It is also disingenuous for JM to claim now that it "cannot afford to delay the hearing of 

this matter," as it was IDOT, and not JM, that first raised the issue of setting this matter for 

hearing back in the late Summer and early Fall of last year, when it became apparent that this 

case could not be resolved through summary judgment. It was only after raising the issue with 

JM on at least three occasions that JM finally agreed to dispense with the filing of motions for 

summary judgment and to set this matter for hearing. 

JM seeks to bolster its position that the Board should accept its proposed amended 

complaint (and that IDOT should not be allowed the opportunity to respond to it), by citing to 

several Board cases. (Mot., ~30.) As an initial matter, all of these cases are factually 

distinguishable, because none of them involve a situation such as the present one, where a party 

seeks to amend its complaint to add new claims and facts, based on evidence that had long been 

in its possession. 

There are other factual distinctions which render JM's cited cases of no value in 

supporting their Motion. For example, in People v. The Highlands, PCB 00-104, slip op. at 3 

(May 6, 2004), the Board accepted the complainant's second amended complaint for filing in 

2 It is more than ironic for JM to complain that it "cannot afford to delay the hearing of this matter," when it took JM 
six years from the date that the AOC was entered to the date that it filed its initial complaint in this action. 
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large part because it was unopposed by the respondent. (ld.) As IDOT is vigorously contesting 

JM's Motion, JM's reliance on the Board's The Highlands opinion to support its Motion is 

pointless. 

JM's citation to and reliance upon People v. Community Landfill Co., PCB 97-193, slip 

op. at 5 (Mar. 6, 2000) is similarly off point, as the case was in a very different procedural 

posture from the circumstances surrounding this case. In the Community Landfill case, the Board 

was confronted with a motion for leave to file a second amended complaint that added new 

claims against the respondent. (Id. at l-2.) The Board ultimately decided to deny the 

respondent's response to the motion (which the Board treated as a motion to dismiss the second 

amended complaint). Thereafter, the respondent filed its answer to the second amended 

complaint and, by in accordance with the Board's hearing officer's April 27, 2000 order, the 

parties were directed to set discovery schedules for the matter. (See, April 24 and 27, 2000 

entries m the Docket for People v. Community Landfill, PCB 97-193, 

http://www.ipcb.state.il.us/COOL/extemal/CaseView.aspx?referer=results&case=3635.) 

JM's arguments that IDOT should not be allowed time prior to hearing to answer JM's 

Second Amended Complaint are baseless and the cases that they have cited in support of their 

argument are inapplicable. There is simply no merit to their position that IDOT should be denied 

its right to respond to JM' s proposed Second Amended Complaint. 

In both large ways and small ones, it is JM that delayed the ultimate resolution of this 

case, not IDOT. Thus, If JM wishes to have the Board accept its Second Amended Complaint 

for filing, then fairness dictates that IDOT be allowed to respond to its newly amended 

Complaint. 
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C. Should the Board Decide to Allow JM Leave to ~ile its Second Amended Complaint 
at this Late Date, the Interests of Justice Require Allowing IDOT to Take Limited 
Discovery Regarding JM's New Claim 

Should the Board grant JM leave to file its proposed Second Amended Complaint, then it 

is imperative that it reopen fact discovery in this case. As the Appellate Court stated in 

Schwendener v. Larrabee Commons Partners, 338 Ill.App.3d 19 (1st Dist. 2003), "[t]he 

amendment of pleadings to state a new claim after close of discovery usually requires reopening 

of discovery." 338 Ill.App.3d at 32 (holding that the trial court erred by denying a party's request 

for further discovery after granting defendant's motion to add additional count to its 

counterclaim); See, Aylward v. Settecase, 401 Ill.App.3d 831, 838 (1st Dist. 2011) (citing 

Schwendener for same proposition of law; See also, People v. The Highlands, at 3-4 (finding that 

allowing complainant to file its second amended complaint was supported by the fact that 

discovery had not been completed and thus the respondent would be able to conduct discovery 

on complainant's newly alleged, additional violations.) 

Given the highly prejudicial impact that it would have to grant JM's Motion in its 

entirety, should the Board decide to grant it leave to file its Second Amended Complaint, the 

Board should reopen fact discovery for a period of sixty days, during which time, IDOT would 

propose to conduct the tasks to advance full and complete discovery of this matter: 

1) Amendment of its prior responses to JM' s Interrogatories, so as to list additional 

persons with knowledge regarding this matter, as well as to identify additional 

individuals which it intends to call as witnesses at hearing in support of its case in 

rebuttal and who, based on preliminary discussions which IDOT' s counsel has been 

able to have in the course of preparing both this response and its exhibit and witness 

list, who IDOT expects will testify that that JM's contention that IDOT 
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"owns/controls a critical portion of Site 6[]" is erroneous. (Mot.,~ 29.) 

2) Undertake fact discovery from JM concerning what steps it took to timely bring its 

new claim; and, 

3) Undertake fact discovery from third parties, by a) servmg subpoenas for the 

production of documents; and b) to take the depositions of at least V. Gina Giannelli, 

a witness who JM intends to call at hearing but who had not been disclosed to IDOT 

prior to the parties' February 18th exchange of exhibit and witnesses lists in this case; 

and at least one individual from Property Insight, regarding the facts and 

circumstances surrounding the creation of the document attached as Exhibit D to the 

Motion. 

D. If the Board Grant's JM's Motion and Allows it to File its Second Amended 
Complaint, the Interests of Justice Require Rescheduling the Hearing 

If the Board grants JM's Motion, the hearing in this case should be rescheduled to a date 

that will allow IDOT to undertake the limited discovery contemplated above. In the interests of 

moving this case forward, IDOT is prepared to both respond to the Second Amended Complaint 

and to conduct fact discovery concurrently, so as to allow the hearing to be held at the earliest 

possible opportunity after completion of discovery. 

IV. CONCLUSION 

The Board should deny JM's Motion in its entirety, because it untimely, it is not based on 

new evidence, and granting the Motion would both impede !DOT's general ability to prepare for 

hearing in this matter and would also be prejudicial to IDOT's ability to defend itself against the 

new claim that JM now seeks to add to its complaint. It defies logic for JM to argue that its 

Motion only seeks to add newly available evidence when the underlying document giving rise to 

this "new evidence" has been known to JM for at least 15 months, if not years earlier. 
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If the Board ultimately decides to grant leave to JM to amend its complaint, then in the 

interest of fairness, IDOT deserves the opportunity to both answer the newly amended complaint 

and, further, to be allowed to conduct additional discovery related to JM' s new claim. And, 

needless to say, the hearing in this matter must be reset for a future date, so as to allow IDOT the 

opportunity to both respond to JM's newly amended complaint and to conduct additional 

discovery in this matter. 

WHEREFORE, Respondent, Illinois Department of Transportation, prays that the 

Hearing Officer will: 

1) Deny JM's Motion in its entirety~ 

2) Alternatively: 

a) Grant JM's Motion only in so far as to allow them to amend their complaint; 

b) Allow IDOT time to respond to JM's newly amended complaint; and, 

c) Allow IDOT to conduct limited discovery in this matter, according to the 

parameters described above~ 

3) Rule on JM's Motion and IDOT's Response thereto at the earliest possible time, so as 

to provide the necessary guidance to the parties about how this case will now 

proceed; 

4) Set this matter for status at the earliest possible date~ and, 

5) Granting such additional relief as the Board may provide for in the interests of justice. 
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MATTHEW J. DOUGHERTY 
Assistant Chief Counsel 
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A P"rt vf tbe lfort-•c Qoaanet of llectl011 U h """'eblp,4S 
ll'orth, lanse 12 East of tbe l'lllt4 l'l'hdpel llu"l4laD lo Late 
Collnty, llllooU, 4eoatk4 •• foll~oll llq\.,..108 at the . 
IDteueett"" of tbe llaste.-17 11..., of IN>o4 Stnet ao4 tbe Soeth 
ltu of G\"- A- ti>IDte llort1> 89' 44' 17" lta.t 64S.U 
feet •• -•ure<l a1cnql the 5eoth 11M of CreeiM!od Aftllllel 
tMMe Sollth o• U' .49" llaac U.O foet; tbeoce Soeth 81' 54' 31" 
lleot 403.76 feetJ theoee Bouch &9• 44' 11" lleat 140,0 feet; 
.... ...,.. B011th 27' ~· o1· Wa•t lU.24 teet; tM .. ce SO..th o• oc;• 
2S" l!aot 118,83 feetl tbeoee S....tb 14' U' ·u· Weat 414,48 feet 
to • pol at 011 tbe o.aat.dF u ... of ioo4 Stteet 1 t ........ e llutl> 6' 
,,. ,32" l!aet 7S8,l9 feet ••. - ........ •1- tbe z ....... 1,. u .... of 
S.Dd StrHt to the l'olot of a.tatAAlQS~ 

Pucel 11o. 0394 

A pool't of tl11! llaat 300 f...,t of the &o..tb BaH of tbe btbeut 
Quater of Becttou.9 sa Tovo•I>Sp U llo.r:tb, lanse l2 llaet of the 
Tbi...S IThctpel lle.-tdtn lD Lake CcNnt:y, UUooh, <loocl'l- aa 
fall...... le&lmalns •• tile Soa'thoaot Cooner of tile -·-et 
Q\&anor of aot4 Sectlo• 9 tboaco &o..th 89' "'' 04' We•t )00,02 
fet.t • aa aeaaured aloaa ttt. &o"th 1 t• o·r "the Southea•t Qaaart.er 
of &et4 6ecUOD 9 tbeaee'llort.h 0' 25' 40" llaot 105,61 feet; 
tbeoce South 81• 40' 12" laat 37.63 feet 1 theace s0utb o• 1~' 
56" l!aet lO.OO feet; tlutllce •ortb 89" 45' 04" l!aet 46.00 feet; 
tlutat:e llonb o• 14' 56" we,c 20.00 feet 1 thence ll'ortb 89' "''. 
04• laet 61,00 feet1 tbe'llce llortb o• 14' u• Weec 120,00 feet; 
tbeDce llortb 89' 45' 04" 'l!aet 157.16 feet to e polot Oil tbe lla•t 
u- of t.he. &o..th llllf of tbe Soutk""t Qu.e•tet of· uld Sect too 
,, tbe..Ce South o· 25' 40" w .. c uo.oo teet •• uaeue<l elns 
the aat4 llaat UM to the llolat of llot!ID1!.1.1111. 

l'a1tcel llo. Olt5 

!'.!!!!...!. 
A pa~t of tbe llot:tbw•t ~~te:r ot tt\e Mortbvea't QuAftO'I' of 
Seeuon U le TOVftabtp U llortll, 11e111a 11 But of the Tblrd 
l'rl..elpal llu"ldlaa lo LaU Collllt7, Ulllloto, 4e•erlbed •• 
follovwu t:aeaeoetaa at ctw:. fllEttr~MCtloo ot tho South U.w gf 
G\"""atfOod .,_,.. aod the lle•tetlF at&bt of W•f of tbol eht.,.ao 
aod llortb Venera a.n .. ,. Collpe.., t...,...,. Soutll 89* 45' 04" lleet 
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100,00 fnc, ae ..., ...... 11!<1 alooa the South u ... of Creeo­
Aveo&it\& cbeoce SOutll o• 14' 56'" k•t 15,00 fnc; th•aco k\ith 
89" 4,' 04" Vue 66.00 feet aloo,a • ltoe 75,00 feet South of an4 
parallel to the aatd South Uoa of Cree- .,.......,: thaoce 
llortb o• 14' 56- Vest 75,00 feet to • polat 00. tlie South u,.. of 
Cree- 4ftouel tlleoc• llortb 89° U' 04" Bait 66,00 f...,t, a• 
.... aaured al...., the aald So\lth' Uu of creea..oo4, to tbe folot of 
Beatuotq. 

Salil c&-act of land berela deacrlbed covtalDI 0.114 •croe, DOI'e 
'cw te••• 

A ,.rt of W.t 1 to School ,.._.tB'o Bubdlvtaton of Sectloo 16 

. 
" 

:::t ... r·:~:~=: ~:~.~~ f:: ;:.::::..::·~:!:~5 o~·;:.:~.,:hec 
U, l,rtq Ileac ol tbe llootnl,r Uoe of che ctabt of n,r of tile 
Cblcaau .uo4 llorth V..atorQ llaUH,Y cci.pa"':J', all '" Tovnobtp 4' 
llortb, a.oae u Baot of the f'll1r4 rr.teclpal lfet141n 11'1 Lake ' 
Couaty, uu .... to, <leacrlhe4 •• follovcl Bea111Qlo,a et the ' 
t.atac•ac:ttoa of the bat. U.ae ol t.ba Nol'tl:Mra•t Qt.Mrter of Nld 
Section 16 aad the !Iouth UM of W.t ·9 '" lluo .. u 11. 11dtrar4 • o 
BuaJ...,a& Site•, bat115 • piU't of W.t 1 lo ut4 SChool Trv1t00' o 
S..Whtoto" and a part of tbol llonllftot Qu.ortor of tM llorthvoot 
Quarter of M14 Se<:Uoo Ui tbeaca Soutb 88° 55' ao• Wen 141.77 
feet, ao .eaoure<l a1oq tho sOutb ltGe of wtl 9 ao<l 8 lu oel<l 
luaee:ll &, Kchrard:'a keiaeee Sitfllt .tbtutce Senath o• 11' OJ• Beet 
Sl.l7 faet; tbeacie Soutll z• )7' 41" Voot aOO.U feoti tbeue 
Soutb s• S6' 41" Baat 48,05 fMtl the ..... llortb e~· 09' u· lla&t 
!uo.z4 feet I theoce llortb o• 14' 0)", Veot 144,.'i) feet I tlll!lliOO 
l!loctb s• 56' 41" Voot 100.,0 feot; ........ llortb ,. 28' S6" lleot 
!i4.5l feet to a pelllt oo tba South Uoe of W.t 10 lo oa14 
llueooll 11. 11dwu4'o lluollleae Sltee; tlleoee Soutb 89" 4/o' 17" 
v••• uo.u feet, ·~ ......... 4 oloaa the Soutll u ... o1 W.te 1o' 
oo<l 9 of aot<l !Waeell d, ll4,..zd•e llulloe .. Sttoa to the rotot of 
Beatooto,a. 

!:'~e~!~C:t of led benlD deoertbc4 COUtalO& 2,106 Acree, IIOrll 

rucal Ro. 0)99 

A port of Lou 6, 7, G aod 9 to S..oaell 11. !<lftr4'o Buatuaa 
Stt••• betAS • Subdl.Se1oa of Lo~ 1 tA School Ti-Usteo•a <~ 
Sullcl.lviet~ of Secuoa 16 ta 'l'ownahtp 4,'11orth, llacise 12 Eaat of· 
tho Tlltrd rrtac:tpal llod4t.... refer•- ... ,.,. uclo to tho flau 
tbe:reof recorded 1D the a.co~clet•a Offtc:e of l.aU COUQty. · 
Ullaote, to lloolr. of Placo 31 oo rqe lQa; 4aaect- aa 
follOV!I; Bestootna ot the lntaraocu"" of tho South u ... of 
Qc'eeovoo4 Afttwl &wl Cbe &a•t ltoe of the li01'thellt Quat'tel' of 
aalrJ SeQtlou 161 tbetle;6 souctt at• 45' ~- Veet Jl158, l'••t a19Q8 
tbe llortb lloee of Loti '• a. 7 aH 6 co • polot 49 .. 67 feat S.at 
of t!w llarthul!at ~on~ar ot·•a14 loot 6& Uwniea Soutb J4* S)' 01• 
lleet 46.61 t ... c; thooce South eo• 47' 07" Baot )0,47 tce~l ' 
tbeoca llocth 89" 4S' 07" ll'.aet UO.oo feet; tbeoca South o• 14' 
~,- llaot 91.54 feet co • pot ... - the Soutb u .... of eiltd W.t sa 
thence llortb 86" SS' zo• Baot 141,17 f .. t alol'll! the Soueh U11U 
of ••td Lote 8 •o4 9 to ~ pot~»t OQ the: bee llACJ of the 
aortbeaet ~rt•r of aalct Sacttoa 16t t.lwnc• ltot"tb ,o• )8 1 46'"' ', 
ll'.aot 139.31 fe•t .toea the B••• Uoe of tbe llonhoe~t Quarter ot 
a&tcl Scc:ttoa 16 to the Potnt ·of llefllun1"5, 
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Parcel No, 0400 

A part of Loti 1 and Z In School Trustee's SubdlvtJion of 
~~U~a~~~~-H~~~~-~u 
Quarter of Secttoa lS •11 ln TOVD&blp 4:5 Rort:b. llaaae 12 Eaat of 
the nttrd Prtactpal Hert.dlan tn Lake Cou.nty 1 llllaota, .de&crtbed 
aa follOW&: Cozlaaeactas at the tateraectton of Sout.b lloe of tbo 
Rorthwoc Qurter of the Rorthveat Qu•rtor of eat4 Socttoa 15 · 
aad t:he Veac.erl7 ttaht: of \147 of the Chic•so aD4 llart:h Vaatera 
btlv•l' C:O.p.ouy thence South 89" 46' 07" Vaot 204,00 feet •• 
mea8ured atona the South 1 tae or. the Nortbvaat Quarter of the 
Rortbwwat Quai-ter of Ml~ Secc.tcna 1) to the Potat of Bea:laalnaJ 
c.beace llo'C'th o• 13' ,3. Vaet 204,00 feet; theace Nc;»rth at• 46.'. 
07- &aat 73 .. 17 feet, theace Rorth a• 32' 41- &aat 82.01 feet; 
theoc. llorth 3" 34'' 48" l!.ut UO,JJ foeti theace Rortb 1" Z4' 
og• llaot 350,14 feet; theoce llorth 0" 14' 03" Voat 55,46 feot;, 
theace South eg• 09' )8" Veot 310.Z4 faot; theace South 5" 56' 
41" Eaoc 2,3," feet; cheoce South o• 14' 03" last :100,00 feet; 
theac:e Iouth 2• 50' 26• kat 100.0) fe•t; c.'t\c-Ace Sotatb 0' )3' 
54• Eaet 185.11 feet co a potat oa tlw llortb Uae of Lot , la 
Mld School Tnaatee'a SabdtrteloDi tbeaca North sg• 46' o7• Btlat 
172.61 fHt, •• aeaaura4 alofts ihe North llae or Lot , la ... ld 
School 'l'nlatee'a lubdtvtatoa aQd alona the SOuth llu of the 
Northwest Quarter of the llort:Jsveat Quarter of Mld 8ecttoa 1~ to 
the Polac af .Bestantns, •• ahova oa bbtbtt .,,., att.ac:bed hereto 

aacl -· • puc hereof. 

Graatea to cotr.nectloa vf.t:h tbe c~aecructtoa of P. A. Route 42 

herelnafcer referred ta •• ltAattva,.· Unda It ae~eaur,. to ecster upoa certalG 

percale of real eatate owned. 'by the Graotor located ta Secttaaa '• 10, 15 aDd 

16, ~aulteaaa 't'ovuabtp, Lake Cont7, llltuota, 

Vlllti:.As, 111 order to f•ctlttate tbe couatructtoo of aatd Ro•dv•,. tt 

ta necea&arJ' for ·the Crat~tee to obtain te•porary coaatruc'tloa eaeecaeota, aa 

noted aad ahovn upoa the re'l'lsed State o.f llllaota,. Deput~~~eot of 

Traaeportattoo l.tsbt of Vay atl'lP IMP eatttled •p. A. Route 42 Secttaa· e•, 

at.tachedi hereto aad ude a part hereof,. ldeo.tUte4 aa hbf.talt. •A• ~ 

VRDIIAS, the Crautor Ia tbe o.ner lo fee al•ple of the .above 

daecrtbed property and ta vtlllas to araat nch tetiporary conatructloa 

eaaement to the Craatee for eatd Roadway 1 how..rr, re&ervtaa uato. the Gr•ator,. 

'l.ta srenteea, eucceaaora and aeetsu certain rtshta to o~erate, 'IIINitatata, 

coaatruet, erect, uae, 'C'eloeate, reaew aad reeo'\1"0 electrical tren .. taetoa. and 

dl•trlbuttoa llaaa, tftcl\&4ln.a vtrea, u.ade'r'ground coadutt aad cablae, aud 
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....... : 

aects•wary fhr.tvrea and appurtei\aae:e• attachecl thel'eto, Ia a unael'" Yhlch \ltlt 

meet the' requtreaHtata of the Ulfoot• Co8erce Coaatooton attd vhtc:h wt11 not 

taC:erfere wf th utd ~adve)'. 

liOV. tan.Blrtlll&, for a...S 111 c011olderottoa of the foreaot..,, .the Orantor 

doee lutreby araar to tile Croa~ee a t.,...oral'f oooatr..CUoa ua-Dt dvtq the 

c01'l8tTUCtloa. of 811lill R«Mhtwy1 to IK'lt~r upoa• onr an4 ~ro•• Gran~or'• 

propert7 •• shOVD and ladl;;..tad Oil the bhtbn "A" attached hereto aad aade • 

parr: 'hereof aM doRriboll a• follvve1 

Pareel 110. &l92 

11. pert of the Weaterl7 100 fee~ of all· that port Of tile 
-t-ot Q..arter of the l!oc.ttMot Q..artor of llocUOil 10, 
T....,..htp 45 !forth, -....,e lZ llaat of the 'fhtrd Prtaclpo1 . 
llerldtao, l7lq llaaterl7 of tl>o IU&ht of· lla7 oi. the Cldc:allo aod 
North llal!t•n RaU .. 7 c...p.ay, tu t.lr.c Cnuuty, llUilOto, 
deecrtkd •• folloW; c-..ctaa at tile lotauec:Ucm of the 
Baaterly lll&ht of w.,. of tlie l:btcq;o aad ,North Weatera Ball,..,. 
ec...p...,. 'aad ""' llortb Uaa of Craea- ,...,....;.,, .oatd li'ol'tb Uae 
of CU..uwood ~~,_..,...,~>eta& 40 fftt llortl>.ol.,..., Pl"'!l,el to tbe 
-~h u .... of .... Soutlluolat Q.wlt'tal' of the Soutlluolat Q.wlrtar of 
aatd Section 101 tbeace !lorth 6• l9' l2" llaat 801,:M foe.t, oa 
-surad doq the llaotarl7 B.tallt of W&J of the Cl!tU.So aad' 
Harth w .. tero ll&U.,.,. eo.p...,y, ro the Pot at of. 8qtaolq; theace 
lloutb Sl" 11' oa• lla&t 100,00 feeq tbiouefl Ror.tll 6' 39,' 32" llaot 
120.00 feet;. t"""c• Borth 81* 21' · 08" lleet 100.00 feet to a 

=:!:! .. :"a!~.!; .. ~·::.:!. w:..:~ :~·,~~~ ~·.~~~~ 
f-t, •• .,.. •• .,..ad &loq aatd llaatef'lF lltaht of Wo;r, to the Point 
of BastDDtq. · · 

Pa\'cel lla, lll93 

4 part of the llorthwot Q..arur of Secttoa 15 tn 'l"<Miabtp 45 
Ro\'th, ltaqge l2 Eaet of the Thlrd Principal 118rt<lloio to Lalr.o 
Counc7. Illlaot•, ~scribed •• lollovac Coaabeaclq' at tM 
l10teraeetiot> of tile llouth ltae of CreaO.....S Aftaue """ the Batt 
ltae of S.od Street tileacollortb et• 44 1 '11" llact 6-43,23 feOt:l 
tl\eoc.e $0•th o• 15' 49• t••t 1'5 .. 00 fht to tll. Potnt of , 
BaaiDIOlv&l theace South o• u• 49" &aat u.oo , ...... thence Bouth 
S7' S6' U" lleet 4l5., feet; tlleoco South 23' )J' 27' llaot 
247.70 feet1 tbeaee south 34' Sl' 11" Wect 336;16 Inti thaaeo 
Soutli 16° 17' 09" lleot Z01.Z5 r...,q thaace llortb 83' 26' ll" 
S.•t. 3 .. 40 feet tc:t • polat ora t'he B••t line of S•aA Stt••et: 
tbecc• Rorth 6• 39' 1z• Ba•t 189 .. 57 feet. •• moae\d'ed alDQI the 
S.•t ltne of Baad. ltreeca chl!ae:e lforcb 14• 42' 11• Saat 1.7).00 
feetl tbeaee llorth 41' 26' 36" llaet l4l.U feotl tbeaee llorth 
11. 16' 26 .. Ease 12..,57 feetl t.heece Worth 1. 03' .tt•·a.ae: aeo .. ,a 
::T•h!h;::: ~:~ ~~.~o~~!;.aas:!.:'i~~'I"M·'t:\:r.a w 
fo•tt c:haace Rore:h 53• 41 1 l2 .. 8a•e: 388.,0 IHtl cMoc• ftorth 
01• 54' Sl" S.at 180.00 feet to the Potot of Jlollootq, 
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l'o~cel lfo, 1394 

!!!!...! 
11 '~>ert of the llaat lllO feet of tbe 80<1th Half of the SPIItheoot. 
Quo~tet of S..cUon 9 h T...mohlp 4) llortb, llaqe U llaat of tile 
T'bltd Prioetpal ""'rtdta11 Ja Lake Codat,., llliDOtl. de•crlbed •• 
foll"""l C:-octq at the latUHCtiOG Of the l&&t Uae of the 
South llaU of tlae 8outhooot Quorter of .eeld. S.cttoo 9 ood the 
Hor:tb 1tDCt of Gtceuvood Aveae, ••td aorr.tt 11M of Ol'eeuVQod 
~~- Ml"'l 40 tee~ North of tho Soatb Un of the So~th U.lf 
of· the floqtbeaot Quarter 'of eotd SectJ011 9; thoo .. llonb o• 15 1 

40" S.et 355.00 ~eet, u -••~~~'el aloQa tho! Aid Boon Jlae toi1 
tlla l'olat of llo!atmllll81 thence llonh o• u· 40" Eeot 180,00 ' 
feet, •• -••ured .aloea aald laet ltaea tbeace Sout:h 4o• 20 1 so .. 
lleot 467.!0 feet to o point oa o lloe 300 feet lloot of the llao~ 
line of th• South blf ot tbe 8outheaat Qua.rte'l' of .. ,. secttoa 
9a thooce Dovth o• u• 40" vut 114.39 feet; tlonca s-th at• 
40 1 52" Z..et )7,63 f<iet; thence North 41' 28 1 28" llaat 160.78 
feet I theoco North· 42' OJ' 04" S.ot Zl6,58 feet to the l'olot of 
Boah•lll8. • 

Pon:ol llo, B3CJ4 

!!!!!...!. 
A ~>ett of the llaot ')00 r.,.t of tho South llaU of tho Soutbeott 
Qa.arter of llecttop 9 Ia T-ohlp 45 Rorth, Bonae l2 l!aet of the 
'rhird Prhtclpal Mctrtdl•1l ta Wkc Cot.i1lt.J, Ultoot•. ct&a.c:l'l'bcd •• 
toll"""' &ost .. otaa at tile lllte<HcUOOl of tile S.at u ... of tile 
South llalf of the Southeoot Quarter of Ntd Soctsoo 9 eod the 
IIOnli Uoe of c,...,;.vood Aftn..e, .. t.t North Uaco of Gree.........t 
Aftowo ho&aa· 40 feet llortll of tbo South Uae of tba s...;th llalf 
of the Southoe.it cNartor of .. td'·8Kt1oa 9; tbei>Ce Soutll 89° u· 
04" lleot 300.0~ feei:; •• mee,.....ed ol- tho llonb Uae of 
Groo.........r ............ thoaco llortli o• z:;• 40° llaat 6:>.61 foeti 
theOCo llo11th "81°' 40' 52" ll ... t 31 ,6J .feet to tboo l'o1Gt of 
llq1-li>BI tbaac:e'Soutll o• 14' S6" l!aot 20.00 fe•tl tltePCe North 
89" 4:> 1 04" kat 46.00 f .. t; tbeDce North 0" 14' 36" Woot ZQ,OO 
f••tl tlteoce South at• 45' 04" lleot 46.00 feet to the Potot of 
llqtoalol• ' 

htcol JIO. ll9S 

!!!!...! 
A pon of the liort-•t Queortcr of "'" ltart-ot Qu.Uter of, 
lktcUoa · 15 to Towahtp 4, llonh, llaaa• lZ l!aot of the 'l'bt~d 
Priactp•l fteTtdtan tn J,.o.U Couaty, llltuota. deaertbedl •• 
fol~l -..etas et the htenecUoo of tho SO..th Uoe of 
C.oe""""" A-. said South Ua• betaa 40 feet South of the 
llortb lt.ue of tbe !lortlrMeat· Quar-ter of the !lor-cbveet ~l't•'l' ot 
.... hcttOQ as. ·-- ttM: v.at:lllrly lltaht of way of c:be Cbtaso 
aa4 Hol'tb Veat•n BatlAJ eo.,_.,,., tbeoee Sovth 89• 45• 04• Veat: 
100.00 ffWttJ tbence 'Soutb o• 14' 56• Jta•r 75.00 fcec' tO the 
l'otat of Baa&ulq; the11<:e South o• U' 44" &aet 205.00 hot1 
tMnce loutta &9• 44' lS'"' Veat 91.00 feet1 ~lwQCe hrtb o• 15' 
45* V.lt 140,,1 tetna theaco IIQrch av• 46' 04• &lilt 24.98 feet' 
t'""'oo Mo'tth o• 14 1 56"" Veat 6lri .. 49 feet' tMt~.ae Mo'ttb 19• ,,, 
04" S.•t 66,00 f_.t tO the PQiot of llealoalna. 

. ~· . . . 
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Parcel Ho, 11395 

!!!!.!....! 
A port of 'loot 1 of llchool T\'uotee'o Subdlvlsloa af Sectloa 16 ta 
ToVaohlp 45 Harth, a.nse 1Z Boat of the Tblrd Prhdp&l 
Herldlan, ta Lalr.e: County, Illtqota, deac:rlbed •• follova~ 
Commeaclaa at tbe Souc.bwe•t Coraer of Lot 6 tn RueMll B. 
Edward'• Buelo••• stcea, betna a Subdtvtatoa or sald Lot 1 ta 
School Truatec•a Subcttria.oa tbeaca Horeb 88• 5.5' 20• E.uu. 77.28 
feec, •• ~~eaaUI'ed aloaa tbe South lira. of utd Lot 6, ·tO ct.. 
Pot at of BeatQQID4U tbeaco South o• 14' .56- Eaec 36.2.5 faat I 
theace Nol'tb ag• 4'' a.• laat lOOaOO feet; tbence MoC'th o• 14t, 
56• Ve•c 37.69 reet to a potot oQ the Soutb lla.e of Loc 7 Ia 
said lkaesoll B. Uvard'a Buatneaa Sttea; thence Sour:h as• 5:t' 
20• Meat 100.00 feet 1 a.e meeaured aloa&: the Sguth llna gf l.ota 6 
aftd 7 ta aatd au•aell B. Edwrd'e Buatoe&l &ttea; to the Potat 
of Bestaatns. 

Parcel Ro. Bl99 

A parr: of Lata 6 and 7·ia llu&Mll B. Kdvard'a Buaiuae Sttea, 
beln& a part of Lot 1 'la School TK'uatea'a Subdlvtatoa of Secctoa 
16 Ia t'OVIIoblp 45 North, a.aaa 1Z ~ot of the 'thlrcl l"rlaclpal 
tiDridtaa, accorcUoa to the PUC thereof racordod ta. Book ll of 
Plar:a, Paae i02, ta Lake Cou:acp 1 Illtaoie 1 described aa 
follavoa .c-aetas at tbe sOIIt-at C<>taer of uld Loc 6 
thence Rortb sa• 5.5' 20• Eaat 77.28 .feet, aa mea.auredl aloq the 
South llae ol said l.o't 6 1 to tbo Polot of BaalnalafU · thll~~ea 
North o• 14' 56• Veat 9).71 feet~ tbaace llorth 89- ,,, 07- Eaat 
100.00 teec, theac:a South o• 14' 56"" B.aat 92 .. 27 feet to a point 
OQ tile '&Oatb llu. of Nld LGt 7: th.IM!e South sa• ').5 1 ' 20. weet 
100 .. 00 feet,. •• ~~eaaured aloq the South ltae of l.ot'e ~ aacl 7 to 
tl>it PolDt of Beslanalq, 

P.OO 

·,. 

Or•ator bllreb)' vaata Mi4 teaporar)' cOastnactlon e&aGIMIIt upOn the 

Craotee lor tbe pW"poae afore:Mid, dui'ID.& tbe coDatr\aCtioa. of tba ll.oadve.y or· 

for a pe'f'tod of l reara from'tha dar:e hereof, vhlchever t• ear'lte:r. 

Grantor l'lereb)' reaervea uato itself, tea auccesaora a.od aaataas. tbe 

rtaht to tutall, operate, ulatala, reuv and reaova I tit or their faciUltoa 

upon, ove'r' end under tl'le aurfaca al said desCribed tra~t• of land: .and to uta 

au~~ ocher aad further \18e. of aaid tracts of laad, •• tr: or tbay •ball aoa 

rlc, laaofar a• Ja eoarp.11tlbla V1tb the usa of eatd erect• of laocJ for htal'lway 

purpoae:a. 

Ccaator berebp furtber reaorves cba rlabt co tr~• fraas tl~ to ct ... 

auch treea, aap1iQ8a, aDd buat..a •• uy reaaoDAbly be required iu .the' 

opcrattoa aod eatntnaaca of eeid facllltlea of Cl'•nr:or, and C'rantee aareea 

not to plallt aaJ' tree:a on or aear Nld 4e•crtbod treat a· of laod vbtch can STOw 

tnco 8atd lacllltloa of Graator. 
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lOOT LAND ACQJISITI~ 

'n>!a anat la oul>jocc co tvo (2) ~o•d,..ya reaer'!Nid ln deed dated 

datu J~e 18, 19l6 to tbll cuy of v ............ for • 10-111<11 .... s, • ..,, •e~r, aQd 

"" u-ot dated llllpat 140 l9S4, to llol'tb Sbore Seoltar.,. lllaulet for a 

Jt-tO<:b lGte't<:eptor aaoltar, tever. Tllero ..,., lie other uUHty 111aaa, malna, 

plpeltoo• or otltar uDder&l'ouad fectlt.ctea ta. ~'bta are•, bove.,er, tbo ellaet 
I, 

loe.attoa aDd uHre er-e oot bovn to Cnotor bat thla l~"•ot lt ••Pc:eaal7 ~· 

..,l>Ja<:t to OUCh lloeo. 

'l'ba pv~fO•• of thla. doc,....vt te to eonen the lateat aQd lesal 

deHTlptlcm• of a Craot for Pv.lloltc _at pya.,, of ttlo ••• date. bet'!Oen the uae 

,.rtlea, re.::orde4· .fa~~l" 16, 1974, ·to the OfU.ce of the lecpc'dei of Deed• of 

Lila c..o .. .,., IiUaota •• Doc-a• -bolr 1649408. 

·JH Vlnr&Sa VREa&Ol', Orea&or h.ae uvad tbfs lnottnii:I01:lt. to M executed 

· O'! tllle "'d d•J' of Aui!Uat_, A. D. 197i. 

C0111101111'&ALTII ~lSOll ClOIIP-.n 

11 R4f.~.':::J 

U84 • 

• 
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I!TATB OF lLI.liiOlS 
ss 

COUIITY OF COOK 

l, JAMES M. O'LEARY , • llotary Pvbltc '" aad tor aatd 
Co.mty ,..., 111 tlle State .tonoatd, DO 111!11£11! Q!ll'l'ln tbat 1'. 8. KAVAliA!lll' 

-.1 Botl9n Vi• a.-ma.nn ·, penoaaU:p ..,_, to ,.. to be ftce Preatdeat aod 
Aaatataot Secrcta~y, reopectheJy, of COI!IIOIMW.TII IM$011 CIIIIPAJIY, a 
co~porat1oa, ad alao bOW'IIS ta 118 to ba tM ,-rsoaa: vtto•e n.-a ace subec.rtbed 
to tile foresota11 tanr-ot, appeared bef«a M \lola day ta poraaa and 
ac:kaow1edae4 tlwlt •• auch Vtc:e Pree1tleat: aQ4 Ut1ttant S.cr•t-ry reapecttftly., 
tloey a!ped, aealecl aocl cleUft<ecl tile aat.S loal,_ot •• t ... fraal,...,.s 
vvlvat•rr act of aa.\d. corporettoo, fo'f' the uHa ao4 pvpoaet tbereio aet: 
fort.bt aod t.Ut they vrare duly authottaed to CMt~ute t.be aaae by tbe 'board of 
dlreccora of ea1cl corporattoa. t 

TOT~ P. II 
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' ,,J 

I. JURISDICTION AND GENERAL PROVISIONS 

1. This Administrative Settlement Agreement and Order on Consent ("Settlement 
Agreement") is entered into voluntarily by the United States Environmental Protection Agency 
(''EPA'') and Jolms Manville ("JM") and Commonwealth Edison Company ("CornEd") 
("Respondents"). This Settlement Agreement provides for the performance of a removal action by 
Respondents and the reimbursement of certain response costs incurred by the United States at or in 
connection with certain property located on and adjacent to the southern and western property lines 
of the f.Jrmer Johns Manville manufacturing facility located near Greenwood Avenue and Pershing 
Road in Lake County, Illinois and denoted as the Southwestern Site Area in Attachment 1. 

2. This Settlement Agreement is issued under the authority vested in the President of 
the United States by Sections 104, 106(a), 107 and 122 ofthe Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980, 42 U.S.C. Sections 9604, 9606(a), 9607 and 
9622, as amend(:d ("CERCLA"). 

3. EPA has notified the State of Illinois ofthis action pursuant to Section 106(a) of 
CERCLA, 42 U.S.C. Section 9606(a). 

4. EPA and Respondents recognize that this Settlement Agreement has been negotiated 
in good faith and that the actions undertaken by Respondents in accordance with this Settlement 
Agr·eement do not constitute an admission of any liability. Respondents do not admit, and retain 
the 1ight to controvert in any subsequent proceedings other than proceedings to implement or 
enforce this Settlement Agreement, the validity of the findings of facts, conclusions of Jaw, and 
de:terminations in Sections TV and V of this Settlement Agreement. Respondents agree to comply 
wtth. and be bound by the terms of this Settlement Agreement and further agree that they will not 
contest the basis or validity of this Settlement Agreement or its terms. 

II. PARTIES BOUND 

5. This Settlement Agreement applies to and is binding upon EPA and upon 
R(:spondents and their successors and assigns. Any change in ownership or corporate status of a 
Respondent including, but not limited to, any transfer of assets or real or personal property shall not 
alter suc:h Respondents' responsibilities under this Settlement Agreement. 

6. Respondents are jointly and severally liable for carrying out all activities required by 
·:his Settlement Agreement. In the event of the insolvency or other failure of any one or more 
Re:spondents to implement the requirements ofthis Settlement Agreement, the remaining 
Rtspondents shall complete all such requirements. 

"1 Respondents shall ensure that their contractors, subcontractors, and representatives 
:-ec(:ive a copy ofthis Settlement Agreement and comply with this Settlement Agreement. 
Re:spondents shall be responsible for any noncompliance with this Settlement Agreement. 
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III. DEFINITIONS 

8. Unless otherwise expressly provided herein, terms used in this Settlement 
Agreement which are defined in CERCLA or in regulations promulgated under CERCLA shall 
have the meaning assigned to them in CERCLA or in such regulations. Whenever terms listed 
below are used in this Settlement Agreement or in the appendices attached hereto and incorporated 
hereunder, the fi:>llowing definitions shall apply: 

a. "CERCLA" shall mean the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. Sections 9601, et seq. 

b. "Day" shall mean a calendar day. In computing any period of time under this 
Settlement Agreement, where the last day would fall on a Saturday, Sunday, or Federal holiday, the 
period shall run until the close ofbusiness of the next working day. 

c.. "Effective Date" shall be the effective date of this Settlement Agreement as 
provided in Section XXX. 

d. "EPA" shall mean the United States Environmental Protection Agency and 
any su<:ccssor departments or agencies. 

e. "Illinois EPA" shall mean the Illinois Environmental Protection Agency and 
any successor departments or agencies. 

L "Future Response Costs" shall mean all costs, including, but not limited to, 
direct and indimct costs, that the United States incurs in reviewing or developing plans, reports and 
other items pursuant to this Settlement Agreement, verifying the Work, or otherwise implementing, 
ove:rsecing, or enforcing this Settlement Agreement, including but not limited to, payroll costs, 
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Paragraph 24 (costs 
and attorneys fees and any monies paid to secure access, including the amount of just 
compensation), and Paragraph 34 (emergency response). Future Response Costs shall also include 
all Lnterim Response Costs [and all Interest on those Past Response Costs] Respondents have 
agreed to reimburse under this Settlement Agreement that has accrued pursuant to 42 U.S.C. § 
9607(a) during the period from June 30, 2006 to the Effective Date. 

g. "Interest" shall mean interest at the rate specified for interest on investments 
cfthe EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded 
unnually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate 
of i ntcrest shall be the rate in effect at the time the interest accrues. The rate of interest is subject to 
change on October 1 of each year. 

h. "Interim Response Costs" shall mean all costs, including direct and indirect 
costs, a) paid by the United States in connection with the Southwestern Site Area between June 30, 
2006 and the Effective Date, or b) incurred prior to the Effective Date, but paid after that date. 
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i. "National Contingency Plan" or "NCP" shall mean the National Oil and 
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section I 05 of 
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto. 

j. "Settlement Agreement" shall mean this Administrative Settlement 
Agreement and Order on Consent and all appendices attached hereto (listed in Section XXIX). In 
the event of conflict between this Settlement Agreement and any attachment, this Settlement 
At,•Teement shall control. 

k. "Paragraph" shall mean a portion of this Settlement Agreement identified by 
an Arabic numeral. 

1. "Parties" shall mean EPA and Respondents. 

m. "Past Response Costs" shall mean all costs, including, but not limited to, 
din::ct and indirect costs, that the United States paid at or in connection with the Southwestern Site 

.,,,w,• Area through June 30, 2006, plus Interest on all such costs through such date. 

.... 

n. "RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. § 
6901, et seq. (also known as the Resource Conservation and Recovery Act). 

o. "Respondents" shall mean Johns Manville and Commonwealth Edison 
Company. 

p. "Section" shall mean a portion of this Settlement Agreement identified by a 
Roman numeral. 

q. "Site 3" means the area so identified and approximately delineated in 
Atlac:hment 1 where asbestos containing material has come to be located, as generally described in 
Paragraph 9.b . 

r. "Site 4" means the area so identified and approximately delineated in 
Attachment I wh<:re asbestos containing material has come to be located, as generally described in 
Paragraph 9.c. 

s. "Site 5" means the area so identified and approximately delineated in 
Attachment I where asbestos containing material has come to be located, as generally described in 
Paragraph 9.d. 

t. "Site 6" means the area so identified and approximately delineated in 
A ttachm~:~nt I where asbestos containing material has come to be located, as generally described in 
Paragraph 9.e. 

u. "State" means the State of Illinois. 
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v. "Southwestern Site" or "Southwestern Site Area" means the area so 
identified and approximately delineated in Attachment I where asbestos has come to be located, 
including Sites 3, 4, 5, and 6. 

w. "Waste Material" shall mean I) any "hazardous substance" under Section 
10l(l4) ofCERCLA, 42 U.S.C. § 9601(14); 2) any pollutant or contaminant under Section 101(33) 
ofCERCLA, 42 U.S.C. § 9601(33); 3) and any "solid waste" under Section 1004(27) ofRCRA, 42 
u.s.c. § 6903(27). 

x. "Work" shall mean all activities Respondents are required to perform under 
this Settlement Agreement. 

IV. FINDINGS OF FACT 

9. Based on available information, including the Administrative Record in this matter, 
U.S. EPA hereby finds that: 

a. Johns Manville is a De.laware corporation, and Commonwealth Edison 
Company is an Illinois corporation. 

b. Site 3 is owned by Commonwealth Edison Company and is located south of 
thf: Greenwood Avenue right-of-way near the southern property line of the former JM 
manufacturing facility. Pursuant to a license agreement with Commonwealth Edison, Johns 
Manville used Site 3 as a parking lot for Johns Manville employees and invitees from the 1950s 
1hrough approximately 1970. Asbestos containing pipes were split in half lengthwise and used for 
curb bumpers on Site 3. Site 3 also contains miscellaneous fill material, some of which contains 
asbestos. The parking lot was taken out of service in approximately 1970 when the Amstutz 
E>:pressway was constructed. The Illinois Department of Transportation ("IDOT") constructed a 
detour road on the parking lot for use during construction of the Expressway. IDOT subsequently 
removed and destroyed the detour road. In December 1998, Respondent Johns Manville 
di.5covered ACM at the surface on Site 3. JM removed surficial ACM and conducted sampling of 
the area \vhich showed ACM at depths of at least three feet at S,ite 3. 

c. Site 4 is on and adjacent to the western boundary of JM's fonner 
manufacturing facility in Waukegan, Illinois. Site 4 is located within the right of way owned by 
Commonwealth Edison extending northward from the north end of the elevated roadway approach 
w Greenwood Avenue to Site 5. On October 26, 2000, Johns Manville personnel observed 
asbestos-containing material at Site 4 during excavation activities related to the decommissioning 
of a nearby natural gas line. Pieces of ACM in the fonn of roofing materials, transite sheeting and 
hrake shoe materials were noted in the excavated soil. ACM exposed at the surface was picked up 
a::1d disposed off-site at the Onyx Landfill located in Zion, Illinois but subsurface ACM remains. 

d. Site 5 is located within a swale area of the Commonwealth Edison right of 
way, which is on and adjacent to the western boundary of the former JM manufacturing facility in 
Waukegan, Illinois from Site 4 on the south to a point west of the north end of the pumping lagoon. 
Asb(:stos was discovered in the swale on Site 5 during investigations for a study prepared for the 
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Wa·Jkegan Park District entitled "Waukegan Park District: An Evaluation ofOffsite Asbestos and 
Air Pollutants and Their Potential Effect on Visitors to the Proposed Sports Complex in Waukegan, 
Illinois'' dated March 7, 2002 ("Waukegan Park District Study"). According to this study, a 
composite sample from the swale exhibited elevated asbestos concentrations. 

e. Site 6 is adjacent to the JM fonner manufacturing facility on the shoulders of 
Greenwood Avenue and within the right-of-way of Greenwood Avenue in Waukegan, Illinois 
ext1~nding from the east end of Greenwood Avenue's elevated approach to Pershing Road on the 
west to the boundary of Site 2 on the east. Samples ofthis area were taken as part of the 
Waukegan Park District Study. Both shallow and deeper sample material from the Greenwood 
Avenue shouJder showed elevated leveJs of concentrations of primarily chrysotiJe asbestos. The 
current known area of asbestos contamination at Site 6 is not owned by Commonwealth Edison. 

L Johns Manville has provided U.S. EPA with a drawing of the approximate 
loc:ttions where asbestos containing material has been identified at Sites 3, 4, S and 6. 

V. CONCLUSIONS OF LAW AND DETERMINATIONS 

10. Based on the Findings of Fact set forth above, and the Administrative Record 
supporting this removal action, EPA has detennined that: 

a. The Southwestern Site Area, including Sites 3, 4, 5, and 6, is a "facility" as 
defined by Section 101(9} ofCERCLA, 42 U.S.C. § 9601(9). 

h. The asbestos found at Sites 3, 4, 5, and 6 ofthe Southwestern Site Area is a 
"hazardous substance" as defined by Section 101(14} ofCERCLA, 42 U.S.C. § 9601(14). 

c. Each Respondent is a "person" as defined by Section 101 (21) of CERCLA, 
42 u.s.c. § 9601(21). 

d. Each Respondent is a responsible party under Section 1 07( a) of CERCLA, 
42 U.S.C. § 9607(a), and is jointly and severally liable for perfonnance of response action and for 
response costs .incurred and to be incurred at the Southwestern Site Area. Respondents are 
"owners'' and/or "operators" ofthe Southwestern Site Area as defined by Section 101(20) of 
CERCLA. Respondents are either persons who at the time of disposal of any hazardous substances 
owned or operated the Southwestern Site Area or who arranged for disposal or transport for 
disposal of hazardous substances at the Southwestern Site Area. The Respondents therefore may 
be liable under Section I 07(a) of CERCLA, 42 U.S.C. Section 9607(a). 

e. The conditions described in the Findings of Fact above constitute an actual 
or threatened "release" of a hazardous substance from each facility as defined by Section I 01 (22) of 
CERCLA, 42 U.S.C. § 9601(22). 

f. The removal action required by this Settlement Agreement is necessary to 
pr·::>tect the public health, welfare, or the environment and, if carried out in compliance with the 
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t<:rrns of this Settlement Agreement, will be considered consistent with the NCP, as provided in 
Section 300.700(c)(3)(ii) ofthe NCP. 

VI. SETTLEMENT AGREEMENT AND ORDER 

11. Based upon the foregoing Findings ofFact, Conclusions of Law, Determinations, 
and the Administrative Record for the Southwestern Site Area, it is hereby Ordered and Agreed that 
Respondents shall comply with an provisions of this Settlement Agreement, including, but not 
limited to, all attachments to this Settlement Agreement and all documents incorporated by 
reference into this Settlement Agreement. 

VII. DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR, 
AND ON-SCENE COORDINATOR 

12. Respondents shall retain one or more contractors to perform the Work and shall notify 
EPA ofthe name(s) and qualifications of such contractor(s) within five days of the Effective Date. 
Rr;:spondents shaH also notify EPA of the name(s) and qualification( s) of any other contractor( s) or 
subcontr-actor(s) retained to perform the Work at least five days prior to commencement of such 
Work. EPA retains the right to disapprove of any or all of the contractors and/or subcontractors 
retained by Respondents. If EPA disapproves of a selected contractor, Respondents shall retain a 
dift{:rent contractor and shall notify EPA ofthat contractor's name and qualifications within three 
days of EPA's disapproval. The proposed contractor must demonstrate compliance with 
ANSI/ ASQC E-4-1994, "Specifications and Guidelines for Quality Systems for Environmental 
Data. Collection and Environmental Technology Programs" (American National Standard, January 
.5, 1995), by submitting a copy of the proposed contractor's Quality Management Plan ("QMP"). 
The QMP must be prepared in accordance with "EPA Requirements for Quality Management Plans 
(Q.AJR-2)" (EPA'240/BO- I/002), or equivalent documentation as required by EPA. Axly decision 
nol to require submission of the contractor's QMP should be documented in a memorandum from 
tht: OSC and Regional QA personnel to the Site file. 

13. Within five days after the Effective Date, Respondents shall designate a Project 
Coordinator who shall be responsible for administration of all actions by Respondents required by 
thi5 Settlement Agreement and shall submit to EPA the designated Project Coordinator's name, 
address, telephone number. and qualifications. To the greatest extent possible, the Project 
Coordinator shall be present on Site or readily available during Site work. EPA retains the right to 
disapprove of the designated Project Coordinator. If EPA disapproves of the designated Project 
Coordinator, Respondents shall retain a different Project Coordinator and shall notify EPA of that 
person's name, address, telephone number, and qualifications within three days following EPA's 
disapproval. Receipt by Respondents' Project Coordinator of any notice or communication from 
EPA relating to this Settlement Agreement shall constitute receipt by all Respondents. · 

\4. EPA has designated Brad Bradley of the Remedial Response Branch, as its On-
Scene Coordinator ("OSC"). Except as otherwise provided in this Settlement Agreement, 
Respondents shall direct all submissions required by this Settlement Agreement to OSC at 77 West 
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Jackson Boulevard (SR-6J), Chicago, IL 60604 by certified or express mail. Respondents must 
also send a copy of all submissions to Janet Carlson at 77 West Jackson Boulevard (C-14J), 
Chicago, 11 60604. EPA and Respondents shall have the right, subject to Paragraph 13, to change 
their respective designated OSC or Project Coordinator. Respondents shall notify EPA 2 days 
before such a change is made. The initial notification may be made orally, but shall be promptly 
ft)llowcd by a written notice. 

VIII. WORK TO BE PERFORMED 

15. Respondents shall perform, at a minimum, the following actions: 

a. Determine the nature and extent of asbestos contamination at and near the 
Southwestern Site Area approximately delineated in Attachment 1. Respondent Johns Manville 
has previously sampled and analyzed soil samples at Site 3 using methodologies that are "not 
inconsistent with the National Contingency Plan." At a minimum, Respondents will further 
investigate Site 3 by visually inspecting borings or excavations below a depth of three feet at a 
r·~presentative number of locations. At a minimum, Respondents shall sample soi I in unpaved 
areas in one foot depth intervals down to a depth of three feet below the ground according to a 
sampling grid with an area no greater than 1225 square feet and a length to width ratio of no greater 
than 2:1 in the Southwestern Site Area (except Site 3). Respondents shall analyze the soil samples 
fox asbestos using Polarized Light Microscopy (PLM) CARB Level A (analytical sensitivity of 
0.25% asbestos). Respondents shall also analyze a sample, at random interval depths, from 10% of 
the soil sample locations via Transmission Electron Microscopy (TEM) CARB Level B (analytical 
sensitivity of 0.1% asbestos). Due to the possible presence of building materials presumed or 
confirmed as containing ACM that may prevent or hinder the advancement of a geoprobe, 
Respondents may at their option, propose to excavate 3-foot deep holes with a backhoe or similar 
equipment and collect samples at appropriate depths from the sidewalls of the excavations. 
Respondents may also, at their option, choose to declare a particular sampling location and interval 
above actionable levels, without analysis, if visible ACM is found in the sample. For areas west of 
the property line of JM's former manufacturing facility, Respondents shall initially limit sampling 
to the upland areas adjacent to the JM property line. Absent the presence of visible ACM, the 
extent of contamination investigation shall not extend beyond areas where the sample results 
indicate asbestos levels below the analytical sensitivity of the PLM CARB Level A laboratory 
r:1ethod. If asbestos contamination is encountered at 3 feet, Respondents shall conduct additional 
sampling below 3 feet to determine the extent of contamination for the remaining areas. 

b. Within 60 days after the Effective Date, Respondents shall submit to EPA for 
approval (with a copy to the State) an Extent of Contamination Work Plan, or at Respondents' 
option, a set of plans for any combination of Sites, for performing the removal sampling activities 
ide:ntified in Paragraph lS.a. Respondents shall prepare a Quality Assurance Project Plan as part of 
th~:· Work Plan. The QAPP for the JM Waukegan NPL Site activities was approved pursuant to the 
fi:Jllowing QAPP Guidance: "EPA Requirements for Quality Assurance Project Plans (QA/R-5)" 
(EPA/240/B-01/003, March 2001), and "EPA Guidance for Quality Assurance Project Plans 
(Q.NG-5)" (EP N600/R-98/018, February 1998). Respondents may use the existing QAPP for the 
JM Waukegan 'NFL Site as a template under this Settlement Agreement. For activities that are 
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outside the scope of the QAPP approved for the JM Waukegan NPL Site, Respondents shall 
ch!v•~lop a new QAPP in accordance with the Uniform Federal Policy for Implementing 
Environmental Quality Systems (UFP-QS), the Uniform Federal Policy for Quality Assurance 
Pro_iect Plans (UFP-QAPP) Manual, the UFP-QAPP Workbook, and the UFP-QAPP Compendium. 
The U.S. EPA Office of Solid Waste and Emergency Response (OSWER) approved the UFP~QS 
(Final, Version 2, March 2005). The Extent of Contamination Work Plan shall provide a 
des•::ription of, and an expeditious schedule for, the actions required by this Settlement Agreement. 

c. Within 150 days of EPA approval or approval with modification of the Extent of 
Contamination Work Plan, Respondents shall complete the sampling activities required by the 
Extent of Contamination Work Plan and shall prepare and submit an Engineering Evaluation Cost 
Analysis Study {EE/CA) in accordance with U.S. EPA's "Guidance on Conducting Non-Time­
Critical Removal Action Under CERCLA" to EPA for review and approval (with a copy to the 
State). The EECA shall contain: source~ nature, characterization (including a risk evaluation) and 
e·xtent of contamination for the Southwestern Site Area~ identification and analysis of removal 
objectives; identification of ARARs; identification and analysis of alternatives for removal of the 

·~~~~~~~ asbestos in the Southwestern Site Area; and comparative analysis of removal action alternatives 
~tccording to long term and short term effectiveness, implementability and cost of the proposed 
alternative. The EECA shall evaluate the excavation and offsite disposal of all asbestos containing 
material above background levels in the Southwestern Site Area as one of the removal action 
alternatives. 

d. Respondents, the State, and, ifrequired by the NCP and CERCLA, the public, will 
be: provided an opportunity to comment on the response action proposed by EPA for the 
Southwestern Site Area. EPA will include the EPA approved EECA in the Administrative Record 
for the Southwestern Site Area. EPA may select a response action for the Southwestern Site Area 
pursuant to an Action Memorandum or other decision document. 

e. Within 120 days after receiving EPA's notice to proceed, Respondents shaH submit 
to EPA for approval (with a copy to the State) a Removal Action Work Plan for performing EPA's 
selected response action for the Southwestern Site Area in accordance with EPA's Action 
Memorandum or other decision document for the Southwestern Site Area. The Removal Action 
Work Plan shall provide a description of, and an expeditious schedule for such action. 

f. Following EPA approval of the Removal Action Work Plan, the Respondents shall 
initiate and implement the Removal Action in accordance with the EPA approved Removal Action 
Work Plan and the schedule therein. 

g. During all removal activities, Respondents shall allow no visible emissions in the 
work areas. The presence of visible emissions in any work area shall result in immediate cessation 
of all work activities in said area until such time as the visible emissions can be controlled. 

h. Pursuant to the Removal Action Work Plan, during removal activities, Respondents 
shall c.onducl air sampling and analysis for asbestos using PCM as specified in Appendix A of 
OSHA Standard l 926.1101 (Asbestos) or NIOSH Method 7400. If fiber concentrations exceed 
0.0 l fYcc, a recount shall be conducted of the same sample using TEM ISO 10312 methodology. In 
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addition, random air samples shall be analyzed using TEM ISO l 0312 methodology as specified in 
the Removal Action Work Plan. An action level of concentrations exceeding 0.01 flee (PCM 
Equivalent) will be used during removal activities. In the event of any exceedance of the action 
lt::vel or background level, whichever is higher, work practices must immediately be reviewed and 
adjusted until said exceedance ceases. 

i. Within 90 days of completion of aU construction activities, Respondents shall 
prepaw and submit a summary report of the removal action. 

16. Review of Plans. 

a. EPA may approve, disapprove, require revisions to, or modify all plans 
under this Settlement Agreement including the Extent of Contamination Work Plan, EECA and the 
Removal Action Work Plan in whole or in part. If EPA requires revisions, Respondents shaH 
submit a revised Extent of Contamination Work Plan, revised EECA or revised Removal Action 
Work Plan within 30 days of receipt of EPA's notification of the required revisions unless extended 

"••' in writing by EPA. Respondents shall implement the Extent of Contamination Work Plan and the 
Removal Action Work Plan as approved in writing by EPA in accordance with the schedule 
approved by EPA. Once approved, or approved with modifications, the Work Plans, the schedule, 
and any subsequent modifications shall be incorporated into and become fully enforceable under 
this Settlement Agreement. 

b. Respondents shall not commence any Work except in confonnance with the 
terms of this Settlement Agreement. Respondents shall not commence implementation of the 
Extent of Contamination Work Plan and Removal Action Work Plan developed hereunder until 
rec:eiving written EPA approval pursuant to Paragraph 16(a). Respondents shall notify U.S. EPA at 
le<:.st 48 hours prior to perfonning any ori site work pursuant to the U.S. EPA approved work plan. 

17. Health and Safety Plan. The Health and Safety Plan ("HSP") will be included in the 
El(.tent of Contamination Work Plan. This plan shall be prepared in accordance with EPA's 
Standard Operating Safety Guide (PUB 9285.1-03, PB 92-963414, June 1 992). Respondents may 
use the existing HSP for the JM Waukegan NPL site as a template. In addition, the plan shall 
comply with all currently applicable Occupational Safety and Health Administration ("OSHA") 
regulations found at 29 C.F.R. Part 1910. IfEPA detennines that it is appropriate, the plan shall 
also include contingency planning. Respondents shall incorporate all changes to the plan 
:~ceommended by EPA and shall implement the plan during the pendency of the removal action. 

18. Quality Assurance and Sampling. 

a. All sampling and analyses performed pursuant to this Settlement Agreement 
shall confonn to EPA direction, approval, and guidance regarding sampling, quality 
assurance/quality control ("QNQC"), data validation, and chain of custody procedures. 
R•!spondents shall ensure that the laboratory used to perform the analyses participates in a QNQC 
program that complies with the appropriate EPA guidance. Respondents shall follow, as 
appropriate, "Quality Assurance/Quality Control Guidance for Removal Activities: Sampling 
QA!QC Plan and Data Validation Procedures" (OSWER Directive No. 9360.4-01, April l, 1990), 
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as guidance for QA/QC and sampling. Respondents shall only use laboratories that have a 
documented Quality System that complies with ANSI/ ASQC E-4 1994, "Specifications and 
Guidelines for Quality Systems for Environmental Data Collection and Environmental Technology 
Programs" (American National Standard, January 5, 1995), and "EPA Requirements for Quality 
'Y1anagement Plans (QAIR-2) (EPA/240/B-01/002, March 2001)," or equivalent documentation as 
dettmnined by EPA. EPA may consider laboratories accredited under the National Environmental 
Laboratory Accreditation Program ("NELAP") as meeting the Quality System requirements. 

b. Upon request by EPA, Respondents shall have such a laboratory analyze 
sarr..ples submitted by EPA for QA monitoring. Respondents shall provide to EPA the QA/QC 
procedures followed by all sampling teams and laboratories performing data collection and/or 
ana::ysis. 

c. Upon request by EPA, Respondents shall allow EPA or its authorized 
representatives to take split and/or duplicate samples. Respondents-shall notify EPA not Jess than 3 
business days in advance of any activity requiring sample co11ection, unless shorter notice is agreed 

'lh,11• to hy EPA. EPA shall have the right to take any additional samples that EPA deems necessary. 
Upon request, EPA shall allow Respondents to take split or duplicate samples of any samples it 
lakes as part of its oversight ofRespondents' implementation of the Work. 

19. Post-Removal Site ControJ. In accordance with the Work Plan schedule, or as 
otherwise directed by EPA, Respondents shall submit a proposal for post-removal site control 
consistent with Section 300.415(1) of the NCP and OSWER Directive No. 9360.2-02. Upon EPA 
approval, Respondents shall implement such controls and shall provide EPA with documentation of 
all post-removal site control arrangements. 

20. Reporting. 

a. Respondents shall submit a written progress report to EPA concerning 
actions undertaken pursuant to this Settlement Agreement monthly, on the 1Oth day of each month 
following receipt. of EPA's approval of the Extent of Contamination Work Plan until submission of 
the~ ~.ummary report identified in 15(i), unless otherwise directed in writing by the OSC. These 
reports 8hall describe all significant developments during the preceding period, including the 
actions performed and any problems encountered, analytical data received during the reporting 
period, and the developments anticipated during the next reporting period, including a schedule of 
actions to be performed, anticipated problems, and planned resolutions of past or anticipated 
problems. 

b. Respondents shaH submit to EPA 2 copies of all plans, reports or other 
su')missions required by this Settlement Agreement, or any approved work plan. Upon request by 
EPA, R(~spondents shall submit such documents in electronic form. 

c. Respondents who own or control property at the Southwestern Site Area 
shall, at least 30 days prior to the conveyance of any interest in real property at the Southwestern 
Sile Area, give written notice to the transferee that the property is subject to this Settlement 
Agreement and written notice to EPA and the State of the proposed conveyance, including the 
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name and address of the transferee. Respondents who own or control property at the Sites 3, 4, 5 
and 6 also agree to require that their successors comply with the immediately proceeding sentence 
and Sections IX (Site Access) and X (Access to Information). 

21. Final Report. Within 60 calendar days after completion of all Work required by this 
Setdernent Agreement, Respondents shall submit for EPA review and approval a final report 
summarizing the actions taken to comply with this Settlement Agreement. The final report shall 
confonn, at a minimum, with the requirements set forth in Section 300.165 of the NCP entitled 
''OSC Reports." The final report shall include a good faith estimate of total costs or a statement of 
actual <:osts incurred in complying with the Settlement Agreement, a listing of quantities and types 
of materials removed off-Site or handled on-Site, a discussion of removal and disposal options 
considered for those materials, a listing of the ultimate destination(s) of those materials, a 
presentation of the analytical results of all sampling and analyses performed, and accompanying 
appendices containing all relevant documentation generated during the removal action (e.g., 
manifests, invoices, bills, contracts, and permits). The final report shall also include the following 
certification signed by a person who supervised or directed the preparation of that report: 

"Under penalty oflaw, I certify that to the best of my knowledge, after appropriate inquiries 
or all relevant persons involved in the preparation of the report, the information submitted is true. 
accurate, and complete. I am aware that there are significant penalties for submitting false 
in6)m1ation, im:luding the possibility of fine and imprisonment for knowing violations." 

22. Off-Site Shipments. 

a. Respondents shall, prior to any off-Site shipment of Waste Material from the 
Southwestern Site Area to an out-of-state waste management facility, provide written notification 
of such shipment ofWaste Material to the appropriate state environmental official in the receiving 
facility's state and to the On-Scene Coordinator. However, this notification requirement shall not 
apply lo any off-Site shipments when the total volume of all such shipments will not exceed 10 
c uhic yards. 

i. Respondents shall include in the written notification the following 
information: 1) the name and location of the facility to which the Waste Material is to be shipped; 
2) the type and quantity of the Waste Material to be shipped; 3) the expected schedule for the 
~hipmt~nt ofthe. Waste Material; and 4) the method oftransportation. Respondents shall notify the 
Mate in which the planned receiving facility is located of major changes in the shipment plan, such 
<.ts a de:cision to ship the Waste Material to another facility within the same state, or to a facility in 
<.mother state. 

ii. The identity of the receiving faci1ity and state wiU be determined by 
Respondents following the award of the contract for the removal action. Respondents shall provide 
lhtl inJonnation required by Paragraph 22(a) and 22(b) as soon as practicable after the award of the 
contract and before the Waste Material is actually shipped. 

b. Before shipping any asbestos containing material (or other hazardous 
l;ubstances, pollutants, or contaminants, if any) from the Southwestern Site Area to an off-site 
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location, Respondents shall obtain EPA's certification that the proposed receiving facility is 
op~:rating in compliance with the requirements ofCERCLA Section 121(d) (3), 42 U.S.C. § 
962l(d) (3), and 40 C.F.R. §300.440 and which is properly licensed to accept asbestos or asbestos 
containing material. Respondents shall only send asbestos containing material (or other hazardous 
substances, pollutants, or contaminants, if any) from the Southwestern Site Area to an off-site 
facility that complies with the requirements of the statutory provision and regulation cited in the 
preceding sentence. 

IX. SITE ACCESS 

23. If the Southwestern Site Area, or any other property where access is needed to 
implement this Settlement Agreement, is owned or controlled by any of the Respondents, such 
Respondents shall, commencing on the Effective Date, provide EPA, the State, and their 
r•~presentatives, including contractors, with access at all reasonable times to the Southwestern Site 
Area, for the purpose of conducting any activity related to this Settlement Agreement. 

24. Where any action under this Settlement Agreement is to be perfonned in areas 
owned by or in possession of someone other than Respondents, Respondents shall use their best 
efforts to obtain all necessary access agreements within 30 days after the Effective Date, or as 
otherwise specified in writing by the OSC. Respondents shall immediately notify EPA if after 
using their best efforts they are unable to obtain such agreements. For purposes of this Paragraph, 
"best efforts" includes the payment of reasonable sums of money in consideration of access. 
ReBpondents shall describe in writing their efforts to obtain access. EPA may then assist 
Respondents in gaining access, to the extent necessary to effectuate the response actions described 
herein, using such means as EPA deems appropriate. Respondents shall reimburse EPA for all 
costs and attorney's fees incurred by the United States in obtaining such access, in accordance with 
the procedures in Section XV (Payment of Response Costs). 

25. Notwithstanding any provision of this Settlement Agreement, EPA and the State 
n~tain all of their access authorities and rights as well as all oftheir rights to require land/water use 
n~s1:rictions", incJuding enforcement authorities related thereto, under CERCLA, RCRA, and any 
other applicable statutes or regulations. 

X. ACCESS TO INFORMATION 

26. Respondents shall provide to EPA and the State, upon request, copies of all 
doc:uments and infonnation within their possession or control or that of their contractors or agents 
rdating to activities at the Southwestern Site Area or to the implementation of this Settlement 
Agreement, including, but not limited to, sampling, analysis, chain of custody records, manifests, 
trueking logs, receipts, reports, sample traffic routing, correspondence, or other documents or 
inli>nnation related to the Work. Respondents shall also make available to EPA and the State, for 
purposes of investigation, infonnation gathering, or testimony, their employees, agents, or 
n;presentatives with knowledge of relevant facts concerning the perfonnance ofthe Work. 
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27. Respondents may assert business confidentiality claims covering part or all of the 
docume:nts or information submitted to EPA and the State under this Settlement Agreement to the 
extent permitted by and in accordance with Section 104(e)(7) ofCERCLA, 42 U.S.C. § 9604(e)(7), 
aml40 C.F.R. § 2.203(b). Documents or information determined to be confidential by EPA will be 
afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality 
accompanies documents or information when they are submitted to EPA and the State, or if EPA 
has notified Respondents that the documents or information are not confidential under the standards 
of Section 104(e) (7) ofCERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access to 
such documents or information without further notice to Respondents. 

28. Respondents may assert that certain documents, records and other information are 
privileged under the attorney-client privilege or any other privilege recognized by federal law. If 
the Respondents assert such a privilege in lieu of providing documents, they shall provide EPA and 
the State with the following: I) the title of the document, record, or information; 2) the date of the 
doc:ument, record, or information; 3) the name and title of the author of the document, record, or 
inftJmlation; 4) the name and title of each addressee and recipient; 5) a description ofthe contents 

.• ,. of the document, record, or information; and 6) the privilege asserted by Respondents. However, 
no documents, reports or other information created or generated pursuant to the requirements of 
this Settlement Agreement shall be withheld on the grounds that they are privileged. 

29. No claim of confidentiaJity shall be made with respect to any data, including, but not 
limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or engineering 
data, or any other documents or information evidencing conditions at or around the Southwestern 
Site Area. 

XI. RECORD RETENTION 

30. Until 10 years after Respondents' receipt of EPA's notification pursuant to Section 
XXIX (Notice of Completion ofWork), each Respondent shall preserve and retain all non-identical 
copies of records and documents (including records or documents in electronic form) now in its 
possession or control or which come into its possession or control that relate in any manner to the 
performance of the Work or the liability of any person under CERCLA with respect to the 
Southwestern Site Area, regardless of any corporate retention policy to the contrary. Until 10 years 
;~iler Respondents' receipt of EPA's notification pursuant to Section XXVIII (Notice of Completion 
t:>fWork), Respondents shall also instruct their contractors and agents to preserve all documents, 
:~ceords, and information of whatever kind, nature or description relating to performance of the 
Work. 

31. At the conclusion ofthis document retention period, Respondents shall notify EPA 
and the State at least 90 days prior to the destruction of any such records or documents, and, upon 
request by EPA or the State, Respondents shall deliver any such records or documents to EPA or 
the State. Respondents may assert that certain documents, records and other information are 
priviJ,~ged under the attorney-client privilege or any other privilege recognized by federal law. lf 
R•!spondents assert such a privilege, they shall provide EPA or the State with the following: I) the 
Iitle of the document, record, or information; 2) the date ofthe document, record, or information; 3) 
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the name and title of the author of the document, record, or infonnation; 4) the name and title of 
each addressee and recipient; 5) a description of the subject of the document, record, or 
in.l~)nnalion; and 6) the privilege asserted by Respondents. However, no documents, reports or 
other information created or generated pursuant to the requirements of this Settlement Agreement 
shall bt~ withheld on the grounds that they are privileged. 

32. Each Respondent hereby certifies individually that to the best of its knowledge and 
behef, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise 
disposed of any records, documents or other infonnation (other than identical copies) relating to its 
pot,~ntialliability regarding the Southwestern Site Area since notification of potential liability by 
EPA or the State or the filing of suit against it regarding the Southwestern Site Area and that it has 
fully complied with any and all EPA requests for infonnation pursuant to Sections 104(e) and 
l22(e) ofCERCLA, 42 U.S.C. § § 9604(e) and 9622(e), and Section 3007 ofRCRA, 42 U.S.C. § 
6927. 

XII. COMPLIANCE WITH OTHER LAWS 

33. Respondents shall perfonn all actions required pursuant to this Settlement 
Agreement in accordance with all applicable local, state, and federal laws and regulations except as 
provided in Section 12l(e) ofCERCLA, 42 U.S.C. § 692l(e), and 40 C.F.R. § § 300.400(e) and 
300.415(j). In accordance with 40 C.F.R. § 300.415(j), all on-Site actions required pursuant to this 
St:ttlement Agreement shall, to the extent practicable, as determined by EPA, considering the 
exigencies of the situation, attain applicable or relevant and appropriate requirements ("ARARs") 
und,~r f<:deral environmental or state environmental or facility siting laws. 

XIII. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES 

34. In the event of any action or occurrence during perfonnance of the Work which 
·:auses or threatens a release of Waste Material from the Southwestern Site Area including Sites 3, 
4, 5 and 6 that constitutes an emergency situation or may present an immediate threat to public 
health or welfare or the environment, Respondents shall immediately take all appropriate action. 
Re:spondents shall take these actions in accordance with all applicable provisions of this Settlement 
Agreement, including, but not limited to, the Health and Safety Plan, in order to prevent, abate or 
minimize such release or endangennent caused or threatened by the release. Respondents shall also 
Immediately notify the OSC or, in the event of his/her unavailability, the Regional Duty Officer, 
USEPA Region 5 Emergency Planning and Response Branch at (312) 353-2318 [Emergency 
Planning and Res.ponse Branch], of the incident or Site conditions. In the event that Respondents 
fail to take appropriate response action as required by this Paragraph, and EPA takes such action 
instead, Respondents shall reimburse EPA all costs ofthe response action not inconsistent with the 
1\'CP pursuant to Section XV (Payment of Response Costs). 

35. In addition, in the event of any release of a hazardous substance from the 
Southwestern Site Area, Respondents shall immediately notify the OSC at (312) 353-2318 and the 
National Response Center at (800) 424-8802. Respondents shall submit a written report to EPA 
within 7 days after each release, setting forth the events that occurred and the measures taken or to 
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be taken to mitigate any release or endangerment caused or threatened by the release and to prevent 
the reoccurrence of such a release. This reporting requirement is in addition to, and not in lieu of, 
reporting under Section 103(c) ofCERCLA, 42 U.S.C. § 9603(c), and Section 304 ofthe 
Emergency Planning and Community Right~ To-Know Act of 1986, 42 U.S.C. § 11004, et seq. 

XIV. AUTHORITY OF ON~SCENE COORDINATOR 

36. The OSC shall be responsible for overseeing Respondents' implementation of this 
Settlement Agreement. The OSC shall have the authority vested in an OSC by the NCP, including 
the authority to halt, conduct, or direct any Work required by this Settlement Agreement, or to 
direct nny other removal action undertaken at the Southwestern Site Area. Absence of the OSC 
from the Southwestern Site Area shall not be cause for stoppage of work unless specifically 
directed by the OSC. 

XV. PAYMENT OF RESPONSE COSTS 

37. Payment for Past Response Costs. 

a. Within 30 days after the Effective Date, Respondents shall pay to EPA 
$8,953.40 for Past Response Costs. Payment shall be made to U.S. EPA by Electronic Funds 
Tra.nsfer ("EFT") in accordance with current EFT procedures that U.S. EPA Region 5 will provide 
Respondents, and shall be accompanied by a statement identifying the name and address of the 
party(ies) making payment, the Site name, U.S. EPA Region 5, the Site/Spill ID Number 05A5 
Operable Unit 3 and Operable Unit 4, and the EPA docket number for this action. 

bee:n made to: 
b. At the time of payment, Respondents shall send notice that such payment has 

Brad Bradley 
United States Environmental 

Protection Agency 
Region 5, C-14J 
77 West Jackson Boulevard 
Chicago, IL 60604 

Janet Carlson 
United States Environmental 

Protection Agency 
Region 5, C-l4J 
77 West Jackson Boulevard 
Chicago, IL 60604 

c:. The total amount to be paid by Respondents pursuant to Paragraph 37(a) 
shs.ll be deposited in the Johns Manville Special Accounts for 05A5 03 and 05A5 04 within the 
EPA Hazardous Substance Superfund to be retained and used to conduct or finance response 
actions at or in connection with the Southwestern Site Area, or to be transferred by EPA to the EPA 
Hazardous Substance Superfund. 

38. Payments for Future Response Costs. 
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a. Respondents shall pay EPA all Future Response Costs not inconsistent with 
the NCP. On a periodic basis, EPA will send Respondents a bill requiring payment that includes an 
ikmized cost summary. Respondents shall make all payments within 30 days of receipt of each bill 
r<::quiring payment, except as otherwise provided in Paragraph 40 of this Settlement Agreement. 

b. Payment shall be made to U.S. EPA by Electronic Funds Transfer ("EFT") in 
accordance with current EFT procedures to be provided to Respondents by U.S. EPA Region 5. 
P<tyment shall be accompanied by a statement identifying the name and address of the party(ies) 
making payment and EPA Site/Spill ID number as identified in the billing according to the 
following site ID: 

05A5 03 (Site 3 Parking lot and adjacent area) 
05A5 04 (Western boundary area: Site 4 and Site 5 and adjacent area) 
05A5 06 {Greenwood Ave: Site 6 and adjacent area) 

c. At the time of payment, Respondents shall send notice that payment has been 

Brad Bradley 
United States Environmental 

Protection Agency 
Region 5, C-14J 
77 West Jackson Boulevard 
Chicago, IL 60604 

Janet Carlson 
United States Environmental 

Protection Agency 
Region 5, C-14J 
77 West Jackson Boulevard 
Chicago, IL 60604 

d. The total amount to be paid by Respondents pursuant to Paragraph 38(a) 
shall bt~ deposited in the Johns Manville Special Accounts for 05A5 03 (Parking lot and adjacent 
area); 05A5 04 (Western boundary area: Site 4 and Site 5 and adjacent area); 05A5 06 
(Greenwood Ave: Site 6 and adjacent area) within the EPA Hazardous Substance Superfund to be 
retained and used to conduct or finance response actions at or in connection with the Southwestern 
Sitt~ Area, or to be transferred by EPA to the EPA Hazardous Substance Superfund. 

39. In the event that the payment for Past Response Costs is not made within 30 days of 
the Effective Date, or the payments for Future Response Costs are not made within 30 days of 
Respondents' receipt of a bill, Respondents shall pay Interest on the unpaid balance. The Interest 
on Past Response Costs shall begin to accrue on the Effective Date and shall continue to accrue 
un1il the date of payment. The Interest on Future Response Costs shall begin to accrue on the date 
of ·:he bill and shall continue to accrue until the date of payment. Payments of Interest made under 
thi:; Paragraph shall be in addition to such other remedies or sanctions available to the United States 
by virtue of Respondents' failure to make timely payments under this Section, including but not 
1 imited to, payment of stipulated penalties pursuant to Section XVIII. 

40. Respondents may dispute all or part of a bill for Future Response Costs submitted 
under this Settlement Agreement, if Respondents allege that EPA has made an accounting error, or 
if' Respondents allege that a cost item is inconsistent with the NCP. If any dispute over costs is 
resolved before payment is due, the amount due will be adjusted as necessary. If the dispute is not 
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resolved before payment is due, Respondents shall pay the full amount of the uncontested costs to 
EPA as specified in Paragraph 38 on or before the due date. Within the same time period, 
Respondents shall pay the full amount of the contested costs into an interest-bearing escrow 
a:.:count. Respondents shall simultaneously transmit a copy of both checks to the persons listed in 
Paragraph 38(c) above. Respondents shall ensure that the prevailing party or parties in the dispute 
s:aall receive the: amount upon which they prevailed from the escrow funds plus interest within 5 
days aner the dispute is resolved. 

XVI. DISPUTE RESOLUTION 

41. Unless otherwise expressly provided for in this Settlement Agreement, the dispute 
resolution procedures of this Section shall be the exclusive mechanism for resolving disputes 
arh.ing under this Settlement Agreement between the Respondents and EPA. The Parties shall 
alte~mpt to resolve any disagreements concerning this Settlement Agreement expeditiously and 
infomully. 

42. IfRespondents object to any EPA action taken pursuant to this Settlement 
Agreement, including billings for Future Response Costs, they shall notify EPA in writing of their 
objection(s) within I 0 days of such action, unless the objection(s) has/have been resolved 
inf()rmally. EPA and Respondents shall have 10 days from EPA's receipt of Respondents' written 
objection(s) to resolve the dispute through formal negotiations (the "Negotiation Period"). The 
Negotiation Period may be extended at the sole discretion ofEPA. 

43. Any agreement reached by the parties pursuant to this Section shall be in writing and 
shall, upon signature by both parties, be incorporated into and become an enforceable part of this 
Settlement Agreement. If the Parties are unable to reach an agreement within the Negotiation 
Period, an EPA management official at the Remedial Branch Chief level or higher will issue a 
... vritten decision on the dispute to Respondents. EPA's decision shall be incorporated into and 
become an enforceable part of this Settlement Agreement. Respondents' obligations under this 
Settlement Agreement shall not be tolled by submission of any objection for dispute resolution 
under this Section. Following resolution of the dispute, as provided by this Section, Respondents 
shall fulfill the requirement that was the subject of the dispute in accordance with the agreement 
reached or with EPA's decision, whichever occurs. 

XVII. FORCE MAJEURE 

44. Respondents agree to perfonn all requirements of this Settlement Agreement within 
the time limits c::stablished under this Settlement Agreement, unless the performance is delayed by a 
fiJrce majeure. For purposes of this Settlement Agreement, a force majeure is defined as any event 
arising from causes beyond the control of Respondents, or of any entity controlled by Respondents, 
including but not limited to their contractors and subcontractors, which delays or prevents 
performance of any obligation under this Settlement Agreement despite Respondents' best efforts to 
fulfill the obligation. Force majeure does not include financial inability to complete the Work, 
increased cost of performance, or a failure to attain performance standards/action levels. 
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45. If any event occurs or has occurred that may delay the performance of any 
obligation under this Settlement Agreement, whether or not caused by a force majeure event, 
Respondents shall notify EPA orally within 24 hours of when Respondents first knew that the event 
might cause a delay. Within two days thereafter, Respondents shall provide to EPA in writing an 
explanation and description of the reasons for the delay; the anticipated duration of the delay; all 
actions taken or to be taken to prevent or minimize the delay; a schedule for implementation of any 
measures to be taken to prevent or mitigate the delay or the effect of the delay; Respondents' 
rationale for att1ibuting such delay to a force majeure event if they intend to assert such a claim; 
and a statement as to whether, in the opinion of Respondents, such event may cause or contribute to 
an ·~ndangennent to public health, welfare or the environment. Failure to comply with the above 
requirements shall preclude Respondents from asserting any claim of force majeure for that event 
for the period of time of such failure to comply and for any additional delay caused by such failure. 

46. If EPA agrees that the delay or anticipated delay is attributable to a force majeure 
event, the time for performance of the obligations under this Settlement Agreement that are 

· ... 1,·· affected by the force majeure event will be extended by EPA for such time as is necessary to 
c·:.Hnpkte those obligations. An extension ofthe time for performance ofthe obligations affected 
by ·:he force majeure event shall not, of itself, extend the time for performance of any other 
obligation. If EPA does not agree that the delay or anticipated delay has been or will be caused by 
a fc•rce majeure event, EPA will notify Respondents in writing of its decision. If EPA agrees that 
the delay is attributable to a force majeure event, EPA will notify Respondents in writing of the 
length of the extension, if any, for performance of the obligations affected by the force majeure 
event. 

XVIII. STIPULATED PENAL TIES 

47. Respondents shall be liable to EPA for stipulated penalties in the amounts set forth 
in Paragraphs 48 and 49 for failure to comply with the requirements of this Settlement Agreement 
spe·:.:iiied below, unless excused under Section XVII (Force Majeure). "Compliance" by 
R:!~pondents shall include completion of the activities under this Settlement Agreement or any 
v.ork plan or other plan approved under this Settlement Agreement identified below in accordance 
v.!th all applicahle requirements oflaw, this Settlement Agreement and any plans or other 
d·Jcuments approved by EPA pursuant to this Settlement Agreement and within the specified time 
sch·~dules established by and approved under this Settlement Agreement. 

48. Stipulated Penalty Amounts- Work. 

a. The following stipulated penalties shall accrue per violation per day for any 
noncompliance identified in Paragraph 48(b): 

Penalty per Violation per Day 

$2,000.00 
$4,000.00 

Period ofNoncompliance 

1st through 14th day 
15th through 30th day 
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$10,000.00 31st day and beyond 

b. Compliance Milestones. Failure to conduct the work in accordance with 
paragraph 15, the Extent ofContamination Work Plan, the Removal Action Work Plan, any other 
EPA approved work plans and the schedules contained therein. Failure to submit a timely or 
adequate EECA in accordance with paragraph 15. 

49. Stipulated Penalty Amounts· Reports. The following stipulated penalties shall 
accrue per violation per day for failure to submit timely or adequate reports or other written 
docum~~nts pursuant to Paragraphs 15, 16, 17, 1 9 and 20: 

Penalty per Violation per Day 
$1,000.00 
,$2,000.00 
$4,000.00 

Period ofNoncompliance 
lst through 14th day 
15th through 30th day 
31st day and beyond 

50. An penalties shall begin to accrue on the day after the complete performance is due 
or the day a violation occurs, and shall continue to accrue through the final day of the correction of 
the noncompliance or completion of the activity. However, stipulated penalties shall not accrue: 1) 
with respect to a deficient submission under Section VIII (Work to be Performed), during the 
period, if any, beginning on the 31st day after EPA's receipt of such submission until the date that 
EPA notifies Respondents of any deficiency; and 2) with respect to a decision by the EPA 
Management Official at the Remedial Branch Chieflevel or higher, under Paragraph 42 of Section 
XV] (Dispute Resolution), during the period, if any, beginning on the 21st day after the Negotiation 
.P•;)riod begins unti! the date that the EPA management official issues a final decision regarding such 
dispute. Nothing herein shall prevent the simultaneous accrual of separate penalties for separate 
violations of this Settlement Agreement. 

51. Fol1owing EPA's determination that Respondents have failed to comply with a 
requ!n:ment ofthis Settlement Agreement, EPA may give Respondents written notification of the 
failure and describe the noncompliance. EPA may send Respondents a written demand for 
payment of the penalties. However, penalties shall accrue as provided in the preceding Paragraph 
regardless of whether EPA has notified Respondents of a violation, 

52. All penalties accruing under this Section shall be due and payable to EPA within 30 
da)'S of Respondents' receipt from EPA of a demand for payment of the penalties, unless 
Respondenls invoke the dispute resolution procedures under Section XVI (Dispute Resolution). 
All payments to EPA under this Section shall be paid by certified or cashier's check(s) made 
payabk to "EPA Hazardous Substances Superfund," shall be mailed to U.S. Environmental 
Protection Agency, Region 5 Superfund Receivable, P.O. Box 371099M, Pittsburgh,PA 15251, 
slut! I indicate that the payment is for stipulated penalties, and shall reference the EPA Region and 
SitetSpill 10 Number OSAS Operable Unit 3 and 4, the EPA Docket Number, and the name and 
address of the party(ies) making payment. Copies of check(s) paid pursuant to this Section, and 
any aceiJmp<mying transmittalletter(s), shall be sent to EPA as provided in Paragraph 37. 
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53. The payment of penalties shall not alter in any way Respondents' obligation to 
complete performance of the Work required under this Settlement Agreement. 

54. Penalties shall continue to accrue during any dispute resolution period, but need not 
b·~ paid until 15 days after the dispute is resolved by agreement or by receipt of EPA's decision. 

55. If Respondents fail to pay stipulated penalties when due, EPA may institute 
procee.dings to collect the penalties, as well as Interest. Respondents sha11 pay Interest on the 
unpaid balance, which shall begin to accrue on the date of demand made pursuant to Paragraph 52. 
1\olhing in this Settlement Agreement shall be construed as prohibiting, altering, or in any way 
limiting the ability of EPA to seek any other remedies or sanctions available by virtue of 
Respondents' violation of this Settlement Agreement or of the statutes and regulations upon which 
it is based, including, but not limited to, penalties pursuant to Sections 1 06(b) and 122(1) of 
CERCLA, 42 U.S.C. §§ 9606(b) and 9622(1), and punitive damages pursuant to Section 107(c)(3) 
ofCERCLA, 42 U.S.C. § 9607(c)(3). Provided, however, that EPA shall not seek civil penalties 
pursuant to Section 1 06(b) or 122(1) of CERCLA or punitive damages pursuant to Section 

...... I 07(c)(3) ofCERCLA for any violation for which a stipulated penalty is provided herein, except in 
the cas·~ of a willful violation of this Settlement Agreement. Notwithstanding any other provision 
of this Section, EPA may, in its unreviewable discretion, waive any portion of stipulated penalties 
thai have accrued pursuant to this Settlement Agreement. 

XIX. COVENANT NOT TO SUE BY EPA 

56. In consideration of the actions that will be performed and the payments that will be 
made by Respondents under the terms of this Settlement Agreement, and except as otherwise 
spe·::ifi(:ally provided in this Settlement Agreement, EPA covenants not to sue or to take 
administrative action against Respondents pursuant to Sections l 06 and 1 07(a) of CERCLA, 42 
L'.S.C. § 9606 and 9607(a), for performance of the Work and for recovery of Past Response Costs 

~,, and Future Response Costs. This covenant not to sue shall take effect upon receipt by EPA of the 
Past Rc:sponse Costs due under Section XV of this Settlement Agreement and any Interest or 
Stipulated Penalties due for failure to pay Past Response Costs as required by Sections XV and 
XVIII of this Settlement Agreement. This covenant not to sue is conditioned upon the complete 
and satisfactory performance by Respondents of the Work and their obligations under this 
Settlement Agreement, incJuding, but not limited to, payment of Future Response Costs pursuant to 
Section XV. This covenant not to sue extends only to Respondents and does not extend to any 
other person. 

XX. RESERVATIONS OF RIGHTS BY EPA 

57. Except as specifically provided in this Settlement Agreement, nothing herein shall 
linlit the power and authority of EPA or the United States to take, direct, or order all actions 
tNcessary to protect public health, welfare, or the environment or to prevent, abate, or minimize an 
actual or threatened release of hazardous substances, pollutants or contaminants, or hazardous or 
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solid waste on, at, or from the Southwestern Site Area including Sites 3, 4, 5 and 6. Further, 
nothing herein shall prevent EPA from seeking legal or equitable relief to enforce the terms of this 
Settlement Agreement, from taking other legal or equitable action as it deems appropriate and 
necessary, or from requiring Respondents in the future to perform additional activities pursuant to 
CERCLA or any other applicable law. 

58. The covenant not to sue set forth in Section XIX above does not pertain to any 
matters other than those expressly identified therein. EPA reserves and this Settlement Agreement 
are without prejudice to, all rights against Respondents with respect to all other matters, including, 
but not limited to: · 

a. claims based on a failure by Respondents to meet a requirement of this 
Settlement Agreement; 

b. liability for costs not included within the definitions of Past Response Costs 
or Future Response Costs; 

(;, liability for performance of response action other than the Work; 

d. criminalliability; 

<:. liability for damages for injury to, destruction of, or loss of natural resources, 
and for the costs of any natural resource damage assessments; 

f. liability arising from the past, present, or future disposal, release or threat of 
r·Jlease of Waste Materials outside of the Southwestern Site Area; and 

g. liability for costs incurred or to be incurred by the Agency for Toxic 
Substances and Disease Registry related to the Southwestern Site Area. 

XXI. COVENANT NOT TO SUE BY RESPONDENTS 

59. Respondents covenant not to sue and agree not to assert any claims or causes of 
action against the United States, or its contractors or employees, with respect to the Work, Past 
Response Cost~. Future Response Costs, or this Settlement Agreement, including, but not limited 
to: 

a. any direct or indirect claim for reimbursement from the Hazardous Substance 
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b) (2), 107, II 1, 112, or I 13 of 
CERCLA, 42 U.S.C. § 9606(b) (2), 9607,9611,9612, or9613, or any other provision of law; 

b. any claim arising out of response actions at or in connection with the 
Southwestern Site Area, including any claim under the United States Constitution, the State 
Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, 
as amended, or at common law; or 
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c. any claim against the United States pursuant to Sections 107 and 113 of 
CERCLA, 42 U.S.C. § 9607 and 9613, relating to the Southwestern Site Area including Sites 3, 4, 
5 and 6. 

Except as provided in Paragraph 61 (Waiver of Claims), these covenants not to sue shall not 
apply in the event the United States brings a cause of action or issues an order pursuant to the 
rese!rvations set forth in Paragraphs 58 (b), (c), and (e)- (g), but only to the extent that Respondents' 
claims arise from the same response action, response costs, or damages that the United States is 
s~::eking pursuant to the applicable reservation. 

60. Nothing in this Agreement shall be deemed to constitute approval or 
preauthorization of a claim within the meaning of Section Ill ofCERCLA, 42 U.S.C. § 9611, or 
40 C.F.R § 300.700(d). 

XXII. OTHER CLAIMS 

61. By issuance of this Settlement Agreement, the United States and EPA assume no 
liability for injmies or damages to persons or property resulting from any acts or omissions of 
Responden1s. The United States or EPA shall not be deemed a party to any contract entered into by 
Respondents or their directors, officers, employees, agents, successors, representatives, assigns, 
contractors, or consultants in carrying out actions pursuant to this Settlement Agreement. 

62. Except as expressly provided in Section XXI, and Section XIX (Covenant Not to 
Sue by EPA), nothing in this Settlement Agreement constitutes a satisfaction of or release from any 
claim or cause of action against Respondents or any person not a party to this Settlement 
Agreement, for any liability such person may have under CERCLA, other statutes, or common law, 
including but not limited to any claims of the United States for costs, damages and interest under 
Sec::ions 106 and 107 ofCERCLA, 42 U.S.C. §§ 9606 and 9607. 

63. No action or decision by EPA pursuant to this Settlement Agreement shall give rise 
to any right to judicial review, except as set forth in Section 113(h) ofCERCLA, 42 U.S.C. § 
96l3(h). 

XXIII. CONTRIBUTION 

64. a. The Parties agree that this Settlement Agreement constitutes an administrative 
se:ttlement for purposes of Section 113(f)(2) ofCERCLA, 42 U.S.C. § 9613(f)(2), and that 
Respondents are entitled, as of the Effective Date, to protection from contribution actions or claims 
as provided by Sections 113(f)(2) and 122(h)(4) ofCERCLA, 42 U.S.C. § 9613(f) (2) and 9622(h) 
(4), for "matters addressed" in this Settlement Agreement. The "matters addressed" in this 
Sdtlement Agreement are the Work, Past Response Costs and Future Response Costs. 
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b. The Parties agree that this Settlement Agreement constitutes an administrative 
settlement for purposes of Section l13(f)(3)(B) ofCERCLA, 42 U.S.C. § 9613(f)(3)(B), pursuant 
to which Respondents have, as of the Effective Date, resolved their liability to the United States for 
the Work, Past Costs and Future Costs. 

c. Except as provided in Section XXI, nothing in this Settlement Agreement precludes 
the United States or Respondents from asserting any claims, causes of action, or demands against 
any persons not parties to this Settlement Agreement for indemnification, contribution, or cost 
n:covery. Nothing herein diminishes the right of the United States, pursuant to Sections 113(1)92) 
and (3) ofCERCLA, 42 U.S.C. § 9613(f)(2)(3), to pursue any such persons ~o obtain additional 
rc:sponse costs or response action and to enter into settlements that give rise to contribution 
protection pursuant to Section 113(f)(2). 

XXIV. INDEMNIFICATION 

65. Respondents shall indemnify, save and hold harmless the United States, its officials, 
age::-~ts, contractors, subcontractors, employees and representatives from any and all claims or 
causes of action arising from, or on account of, negligent or other wrongful acts or omissions of 
Respondents, their officers, directors, employees, agents, contractors, or subcontractors, in carrying 
out actions pursuant to this Settlement Agreement. In addition, Respondents agree to pay the 
United States all costs incurred by the United States, including but not limited to attorneys fees and 
ot h<:r expenses of litigation and settlement, arising from or on account of claims made against the 
United States based on negligent or other wrongful acts or omissions of Respondents, their officers, 
directors, employees, agents, contractors, subcontractors and any persons acting on their behalf or 
und::r their control, in carrying out activities pursuant to this Settlement Agreement. The United 
States shall not be held out as a party to any contract entered into by or on behalf of Respondents in 
carrying out activities pursuant to this Settlement Agreement. Neither Respondents nor any such 
conl:ractor shal1 be considered an agent of the United States. 

66. The United States shall give Respondents notice of any claim for which the United 
States plans to seek indemnification pursuant to this Section and shall consult with Respondents 
prior to settling such claim. 

67. Respondents waive all claims against the United States for damages or 
reimbursement or for set-off of any payments made or to be made to the United States, arising from 
or on account of any contract, agreement, or arrangement between any one or more of Respondents 
and any person for performance of Work on or relating to the Southwestern Site Area including 
Site:; 3, 4, 5 and 6, including, but not limited to, claims on account of construction delays. In 
addition, Respondents shall indemnify and hold harmless the United States with respect to any and 
a[ claims for damages or reimbursement arising from or on account of any contract, agreement, or 
arrangement between any one or more ofRespondents and any person for performance of Work on 
or relating to the Southwestern Site Area, including, but not limited to, claims on account of 
construction delays. 
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XXV. INSURANCE 

68. At least 7 days prior to commencing any on-Site work under this Settlement 
Agreement, Respondents shall secure, and shall maintain for the duration of this Settlement 
A.gTeement, comprehensive general liability insurance and automobile insurance with limits of I 
million dollars, combined single limit. Within the same time period, Respondents shall provide 
EPA with certificates of such insurance and a copy of each insurance policy. In addition, for the 
duration of the Settlement Agreement, Respondents shall satisfy, or shall ensure that their 
C•:lntractors or subcontractors satisfy, all applicable laws and regulations regarding the provision of 
worker's compensation insurance for all persons performing the Work on behalf of Respondents in 
fm1herance of this Settlement Agreement. IfRespondents demonstrate by evidence satisfactory to 
EPA that any contractor or subcontractor maintains insurance equivalent to that described above, or 
insurance covering some or all of the same risks but in an equal or lesser amount, then Respondents 
need provide only that portion of the insurance described above which is not maintained by such 
contractor or subcontractor. 

XXVI. FINANCIAL ASSURANCE 

69. In order to ensure the full and final completion of the Work, Respondents shall 
establish and maintain a performance guarantee for the benefit of EPA in the amount of$300,000 
(hereinafter "Estimated Cost of the Work") in one or more of the following forms, which must be 
satisfactory in f.:>rm and substance to EPA: 

a. A surety bond unconditionally guaranteeing payment and/or performance of 
the Work that is issued by a surety company among those listed as acceptable sureties on Federal 
bonds as set forth in Circular 570 of the U.S Department of the Treasury; 

h. One or more irrevocable letters of credit payable to or at the direction of 
EPA, that is issued by one or more financial institutions ( l) that has the authority to issue letters of 
credit :md (ii) whose letter-of-credit operations are regulated and examined by a U.S. Federal or 
State agency; 

e. A trust fund established for the benefit of EPA that is administered by a 
trmtee (i) that has the authority to act as a trustee and (ii) whose trust operations are regulated and 
ex.amined by a U.S. Federal or State agency; 

d. A policy of insurance that (i) provides EPA with acceptable rights as a 
beneficiary thereof; and (ii) is issued by an insurance carrier (a) that has the authority to issue 
insurance policies in the applicablejurisdiction(s) and (b) whose insurance operations are regula1ed 
c.nd examined by a State agency; 

c. A demonstration that one or more of the Respondents satisfy the 
requin:ments of40 C.F.R. Part 264.143(±) with respect to the Estimated Cost ofthe Work, provided 
tha.t all other requirements of 40 C.F.R. Part 264.143(f) are satisfied; 
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f. A written guarantee to fund or perform the Work executed in favor of EPA 
by one or more ofthe following: (I) a direct or indirect parent company of a Respondent, or (ii) a 
company that has a "substantial business relationship with at least one of Respondents; provided, 
to wever, that any company providing such a guarantee must demonstrate to the satisfaction of EPA 
nmt is satisfies the financial test requirements of 40 C.F.R. Part 264.143(1) with respect to the 
Eslimate Cost of the Work that it proposes to guarantee hereunder. 

70. Respondents have selected, and EPA has approved, initial Performance Guarantees 
in the lollowing forms. Within thirty days after the effective date of this AOC, Respondent Johns 
Manville shall deposit an additional $260,000 into the US Bank Manville Sales Corporation EPA 
Esc:row Account No. 7731 5030 that was established under the First Amended Consent Decree in 
!:[Aite<!. States v. Manville Sales Com. (now Johns Manville), Case SSC 630 (N.D. Ill.). Within 
thirty days after the effective date of this AOC, Respondent Commonwealth Edison shall issue an 
irrevocable letter of credit payable to or at the direction of EPA in the amount of $40,000, by one or 
more financial institutions (1) that has the authority to issue letters of credit and (ii) whose letter-of­
credit operations are regulated and examined by a U.S. Federal or State agency; 

If at any time during the effective period of this AOC, the Respondents provide a Performance 
Guarantee for completion of the Work by means of a demonstration or guarantee pursuant to 
Paragraph 69(e) or (t) above, such Respondent shall also comply with the other relevant 
r<;,quirements of 40 C.F.R. Sections 264.143(1), 264.15 1(t) and 264.151(h)(l) relating to these 
n;ethods unless otherwise provided in this AOC, inc1uding but not limited to: (i) the initial 
submission of required financial reports and statements from the accountant; (ii) the annual re­
submission of such reports and statements within ninety days after the close of each such entity's 
fi.5cal year; and (iii) the notification of EPA within ninety days after the close of any fiscal year in 
which such entity no longer satisfies the financial test requirements set forth at 40 C.F.R. Section 
264.143(1)(1). For purposes ofthe Perfonnance Guarantee methods specified in this Section XIII, 
reJerem:es in 40 C.F.R. Part 264, Subpart H, to "closure," "postclosure" and "plugging and 
abando1m1ent" shall be deemed to refer to the Work required under this AOC, and the terms 
"cunent closure cost estimate", "current closure cost estimate", "current post-closure cost estimate" 
and "current plugging and abandonment cost estimate" shall be deemed to refer to the Estimated 
Cost of the Work. In the event that EPA detennines at any time that the financial assurances 
provided pursuant to this Section are inadequate, Respondents shall, within 30 days of receipt of 
noti::e of EPA's detennination, obtain and present to EPA for approval one of the other fonns of 
fina:n.cial assurance listed in Paragraph 69 of this Section. Respondents' inability to demonstrate 
financial ability to complete the Work shall not excuse performance of any activities required under 
this Settlement Agreement. 

71. If, after the Effective Date, Respondents can show that the estimated cost to 
complete the remaining Work has diminished below the amount set forth in Paragraph 69 of this 
S<;:ction, Respondents may, on any anniversary date of the Effective Date, or at any other time 
agreed to by the Parties, reduce the amount by the appropriate fraction of $300,000 provided under 
th::s Section. Respondents shall submit a proposal for such reduction to EPA, in accordance with 
th1~ requirements ofthis Section, and may reduce the amount of the security upon approval by EPA. 
[n the event of a dispute, Respondents may reduce the amount of the security in accordance with 
':he written decision resolving the dispute. Upon EPA's issuance of a Notice of Completion of 
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Work under Paragraph 76, any remaining portion of the $260,000 (including accrued interest on the 
$260,000) in Escrow Account No. 773150 shall revert to Respondent Johns Manville and any 
remaining portion of Respondent Commonwealth Edison's $40,000 letter of credit shall be 
returned. 

72. Respondents may change the form of financial assurance provided under this 
Section at any time, upon notice to and approval by EPA, provided that the new form of assurance 
mc•;:ts the requirements of this Section. In the event of a dispute, Respondents may change the 
fonn of the financial assurance only in accordance with the written decision resolving the dispu,te. 

XXVII. MODIFICATIONS 

73. The OSC may make modifications to any plan or schedule in writing or by oral 
direction. Any oral modification will be memorialized in writing by EPA promptly, but shall have 
as its effective date the date of the OSC's oral direction. Any other requirements of this Settlement 
Agreement may be modified in writing by mutual agreement of the parties. 

7 4. J f Respondents seek permission to deviate from any approved work plan or 
schedule, Respondents' Project Coordinator shall submit a written request to EPA for approval 
outlining the proposed modification and its basis. Respondents may not proceed with the requested 
deviation until receiving oral or written approval from the OSC pursuant to Paragraph 73. 

75. No informal advice, guidance, suggestion, or comment by the OSC or other EPA 
representatives regarding reports, plans, specifications, schedules, or any other writing submitted 
by Respondents shaH relieve Respondents of their obligation to obtain any formal approval 
rcq uired by this Settlement Agreement, or to comply with all requirements of this Settlement 
Agreement, unless it is formally modified. 

XXVIII. NOTICE OF COMPLETION OF WORK 

76. When EPA determines, after EPA's review of the Final Report, that all Work has 
been fully performed in accordance with this Settlement Agreement, with the exception of any 
continuing obligations required by this Settlement Agreement, including post-removal site controls, 
paymf:nt of Future Response Costs, and record retention, EPA will provide written notice to 
Respondents. JfEPA detem1ines that any such Work has not been completed in accordance with 
this Settlement Agreement, EPA will notify Respondents, provide a list of the deficiencies, and 
rc.::quin:: that Respondents modify the Work Plan if appropriate in order to correct such deficiencies. 
H.f:spondents shall implement the modified and approved Work Plan and shall submit a modified 
Final Report in accordance with the EPA notice. Failure by Respondents to implement the 
approved modified Work Plan shall be a violation of this Settlement Agreement. 
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XXIX. SEVERABILITY/INTEGRATION/ APPENDICES 

77. lf a court issues an order that invalidates any provision of this Settlement Agreement 
or finds that Respondents have sufficient cause not to comply with one or more provisions of this 
St~ltlement Agreement, Respondents shall remain bound to comply with all provisions of this 
Seulement Agreement not invalidated or determined to be subject to a sufficient cause defense by 
the court's order. 

78. This Settlement Agreement and its appendices constitute the final, complete and 
exclusive agreement and understanding among the Parties with respect to the settlement embodied 
in1:his Settlement Agreement. The parties acknowledge that there are no representations,. 
agreements or understandings relating to the settlement other than those expressly contained in this 
Scrtlement Agreement. The following appendices are attached to and incorporated into this 
Settlement Agreement: 

Attachment I: Map- Southwestern Site Area including Sites 3, 4, 5 and 6 

XXX. NOTICES 

79. Whenever, under the terms of this Administrative Agreement and Order on Consent, 
notice is required to be given by one party to another, such correspondence shall be directed to the 
following indh·iduals at the addresses specified below, unless those individuals or their successors 
give notice of a change to the other Parties in writing: 

As to C.S. EPA 

Regional Counsel 
Attn: Janet Carlson, Johns Manville staff attorney 
U.S. EPA, Mail Code Cl4J 
77 W. Jackson Blvd 
Chicago, IL 60604 

/\5 to the State of Illinois 

rlbnois Environmental Protection Agency 
/\ttn: Manager, Federal Site Remediation Section 
Division of Remediation Management 
I 021 Grand A venue East 
SpringHeld, IL 62794-9276 
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Director, Superfund Division 
Attn: Brad Bradley, Johns Manville RPM 
U.S. EPA, Mail Code 6J 
77 W. Jackson Blvd 
Chicago, IL 60604 

Chief, Environmental Bureau North 
Illinois Attorney General's Office 
100 W. Randolph Street 
Chicago, Illinois 6060 I 
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As to Johns Manville: 

Brent A. Tracy 
Associate General Counsel 
Johns Manville 
717 l71

h Street (80202) 
P.O. Box 5108 
Denver, CO 80217-5108 
(303) 978-3268 FAX 

As to Commonwealth Edison Company: 

Jor.n VanVranken 
Exelon Law Department 
1 0 S. Dearborn 
Chase Tower, 491

h Floor 
,,., · Chicago, II 60603 

XXXI. EFFECTIVE DATE 

80. This Settlement Agreement shall be effective 3 days after the Settlement Agreement 
i:; signed by the Superfund Division Director or his delegatee. 

II' 
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It is so ORDERED and Agreed this 

BY:_~(!~· 
Richard C. Karl. Director 
Superfund Division 
Region 5 

day of 

U.S. Environmental Protection Agency 

EFFECTrVE DATE: 
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II II ' 

The undersigned representatives of Respondents certify that they are fully authorized to enter into 
the terms and conditions of this Order and to bind the parties they represent to this document 

Agre:ed this '2. 3 ,.~ day of 

For Respondent Jo hn.s !Y/a11 v•' //e. 

sy ~a~ 
Title Sr. Fl\v,·.-D,,.,MW ~s~ 
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The undersigned representatives of Respondents certify that they are fully authorized to enter into 
the terms and conditions of this Order and to bind the parties they represent to this document. 

Agret~d this __ 2;;..3.;;.;r;;;_d;;;;___ day of ----'-'-M"'"a y.__ __ , 200 7 
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Attachment 1 : Map- Southw~stern Site Area incJuding Sites 3, 4, 5 and 6 
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