
BEFORETHE ILLll~lOISPOLLUTION CONTROLBOARD

PEOPLEOF THE STATE OF ILLINOIS, ) CLERK’S OFFfc~p
~omp1amants, )

) PCB#01-07 JUL 312003
vs. ) (Enforcement-Air)

STATE OF ILLINOIS
QCFINTSHERS,INC., anIllinois Corporation,) POIIUtIOfl Control Board
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NOTICE OF FILING
To:
Ms. PaulaBeckerWheeler
AssistantAttorneyGeneral
Office oftheAttorneyGeneral
188 WestRandolphStreet,20thFloor
Chicago,Illinois 60601

Clerk, Illinois Pollution ControlBoard
100 W. RandolphStreet
StateofIllinois Center
Suite 11-500
Chicago,Illinois 60601

Mr. BradleyHalloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,Illinois 60601

PLEASETAKE NOTICEthat I havetodayfiled with theOffice oftheClerk ofthe
PollutionControlBoardtheoriginalandninecopiesofaMOTION FOR
RECONSIDERATIONOF BOARD ORDERonbehalfof QC Finishers,Inc., a copyof
which is herebyserveduponyou.

Respectfullysubmitted,

Heidi E. Hanson
Dated July 29, 2003
Heidi E. Hanson
H. E. Hanson,Esq. P.C.
4721 FranklinAye, Suite 1500
WesternSprings,IL 60558-1720
(708)784-0624



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

RECEIVEDPEOPLEOFTHE STATE OFILLINOIS, ) CLJTR~<~~~~‘r’
) JUL 3 1 2003

Complainant, )
) PBC# 01-07 STAlE OF ILLINOIS

vs. ) (Enforcement-Air) pollution Control Board

)
Q C FINTSHERS,INC., anIllinois Corporation,)

)
Respondent. )

MOTION FORRECONSIDERATIONOF BOARD ORDER

NOW COMESRespondent,QC Finishers,Inc., by andthroughits attorney,H. E.
HansonEsq.P.C. andmovestheBoardfor reconsiderationof its June19, 2003orderin
thismatterpursuantto 35 III. Adm. Code101.520. In supportthereofRespondentstates
asfollows:

TheBoard’sordergrantedin partComplainant’sMotion to Strikeseveralof
Respondent’sAffirmative Defenses.RespondentreceivedtheBoard’sorderonJune24,
2003.

First General Affirmative Defense- Laches

Respondent’saffirmativedefenseoflachessetsforth in 26 paragraphsthat the
statehadfailed to exerciseduediligencein pursingits right to enforcetheAct. In
addition,specialcircumstancesexistedin thatRespondentwaspartofasmall, easily
discernible,groupthattheIEPAhada duty to communicatewith. IEPAwasawarethat
suchcommunicationwouldaid the in enforcementoftheAct andyetdelayedin such
communication- to Respondent’sdetriment.

TheBoarddismissedtheaffirmative defenseon thegroundthatRespondenthad
“not sufficientlypledthatthePeopleunreasonablydelayedin bringingthis action.” and
thatrespondentdid not allegethat therewasadelayin bringingthesuit”.

Thetwo elementsoflachesasstatedin theBoard’sorderarelackofduediligence
by thepartyassertingthe claimandprejudiceto theopposingparty. Thefirst elementhas
alsobeendescribedby the Boardas“delay in assertingaright”. Peoplev. SteinSteel
Mills Service,Inc.,. PCB02-1 page5 (April 18, 2002). Peoplev. JohnCrane,Inc. PCB
01-76page8 (May 17, 2001).

A “right” maybebroaderthanalawsuit. Thestatehasaright to requirepermits.
It hastheright to requireemissioncontrols. It canassertthoserights inwaysotherthan
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bringingsuit. It canassertthemthroughoralorwrittencommunications.(SeePeoplev.
JohnCrane,PCB01-76in whichtheBoardsustainedanaffirmative defensethat plead
lachesin thebasisthat oftheAgency’s“failure to file its NOV onatimelybasis.”)

It is thedelayin suchcommunicationthat is complainedofin paragraphs6 through
13, 16 through21, and24 through26 ofthedefense.Failureto pleadalate lawsuit
shouldnot defeatthisaffirmative defense.RespondenthaspledthatthePeopledelayedin
assertingaright.

WHEREFORERespondentrequeststhatthis affirmative defensebereinstated.

SecondGeneral Affirmative Defense- Estoppel

TheBoardstrucktheaffirmative defenseofestoppelciting thefact thatrespondent
hadnotallegedthat anyindividual actingonbehalfofthestatemisrepresentedor
concealedamaterialfact andthat theremustbe anaffirmative actby thestateto induce
reliance. Theauthoritycited wasa 1998casein theFirst District. Elsonv. Statefarm
Fire andCasualtyCompany295 Ii. App. 3d 1, 691, N. B. 2d 807, (1st Dist.. 1998).

TheIllinois SupremeCourt hadrecentlydiscussedestoppelin Geddeset al v. Mill
CreekCountryClub,Inc. eta!. 196 Ill. 2d 302,751N. E. 2d 1150,256 Ill. Dec.313 (IL S.
Ct. May 24, 2001. It citedwith approvalthe statementinan earliercasethat “estoppel
mayarisefrom silenceaswell aswords...Itis theduty ofa personhavingaright and
seeinganotheraboutto commitanactinfringing on it to assertits right.” TheGeddes
caseis discussedin greaterdetail in theResponseto Motion to DismissAffirmative
Defensespages3 and4.

TheSupremeCourthasfoundin essencethat theelementsofestoppelcited in
Elsonno longerrepresentthe law in Illinois.

AnalyzingQ C Finishersdefenseagainstthestandardarticulatedin Geddeswill
revealthat Respondenthassufficientlypledtherelevantelementsofestoppel.Thestate
by its silenceinducedRespondentto relyon thestatementsoftheCook Countyinspector
who told Q C Finishersthat it wasin compliance. Q C Finishersadditionallyreliedon the
silenceofthe stateandtookno furtheractionandwastherebyprejudiced. Thereforeas
matterofequitythestateshouldnotbe heardto complainofthenoncompliancethat was
causedin partby its own silencein thefaceofits duty to act.

WHEREFOREtheBoardshouldreinstatethisaffirmative defense.
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Fourth General Affirmative Defense- Waiver

TheboardstruckRespondent’sfourth generaldefenseon two grounds.

First, it heldthat, basedon thesame1975courtcasecited by Complainant,that
waiverrequiresan intentionalrelinquishmentofaknownright. TheBoardhoweverhas
held,muchmorerecentlyin Peoplev. DouglasFurniture,PCB97-133, Ill ENY LEXIS 22
* 10 (May 1, 1997)that “the doctrineofwaiverapplieswhenaparty intentionally
relinquishesaknownrightorconductwarrantsaninferenceofsuchrelinquishment”
(emphasisadded).Q C Finishersdefenseinvokedthesecondclause.In Q C Finishers
casetheconductoftheJEPAwarrantedthe inferencethat it did not intendto pursueQ C
Finishers. It knewthat “distributionofinformationto the individual smalleruserswas
necessaryto obtaingreatercompliance”andit did nothing. (SeeAnswerandAffirmative
Defensesparagraphs10, 11 and 16 through18).

Second,with regardto the issueofwhetherthis defensespeaksto penalties,the
RespondentrespectfullydirectstheBoardto thefirst affirmativedefenseraisedinDouglas
Furniture. In that defenseDouglasFurniturepledthatthepenaltysoughtwas
“unreasonablyhigh”. Q C Finishersdefenseis distinguishablefrom thedefenseraisedin
DouglasFurniture. Q C Finishersdefensegoesnot to themagnitudeofthepenaltybut to
Complainant’sright to pursueit. Thedefense,paragraph26, statesthat “Complainant’s
failureto takeactionin theabove-referencedcircumstancesconstitutesawaiverof its
right to pursuepenaltiesandcosts.” (emphasisadded).Becauseit goesto theright to
pursuethecauseofaction,ratherthantheamountofpenalty,it is an appropriate
affirmative defense.

WHEREFORERespondentaskstheBoardto reinstatethis affirmative defense.

SpecificAffirmative Defenseto Count III

CountIII, paragraphs11 & 12, allegesviolationsbeginningin 1991 andcontinuing
throughthepresent.Complainantallegedthat Respondentusedcoatingsthat exceeded
theemissionlimits of35 III Adm. Code218.204.

Respondent’saffirmative defensepledthatit hadinstalledcontrolequipmentand
therebywasno longersubjectto 218.204. Notablyit did notpleadthatit hadstopped
using coatingsthat exceededtheemissionlimits.

In its Responseto theMotion to Strike, Respondentnoted(pg. 7) that thefactthat
compliancehadbeenachievedwasnot beingofferedto mitigateaviolation. It wasbeing
offeredto showthat during the last fouryearsofthe allegedviolation,useofcoatingsthat
exceededtheemissionlimits wasnot a violationbecausetheemissionswerebeing
controlled.
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In thisanalysisit is instructiveto considertheallegationin two parts:
1) PeriodOne,(beforecontrolswereused)and
2) PeriodTwo (from theuseofcontrolsto thepresent).

BoththeMotion to DismissandtheBoard’sOrderassumedthat theaffirmative
defensewasapplicableonlyto PeriodOne. While thefact thatcompliancewasultimately
achievedcan,andwill, be raisedin mitigationif theBoardfinds violationsin PeriodOne,
that is not the issuehere.

Respondent’sAffirmative Defenseis adefenseonly to PeriodTwo.

TheAffirmative Defenseis valid andappropriatefor PeriodTwo becauseit
addressesnewfactsoutsidetheComplaint,specificallythatRespondentis exemptfrom
theemissionslimits of218.204becauseit is now regulatedby 35 III Adm.. Code218.207.

Respondentcouldnot haveconveyedthis informationsimplyby respondingto the
allegedviolationof2l8.204. Sincethis informationwasoutsidethescopeofthe
Complaintit wasproperlyraisedasanaffirmative defensefor PeriodTwo.

Thefactthat compliancewith theBoards’ruleswasachievedby amechanism
otherthanstoppingthe conductcomplainedof in CountIII, bringsout “new factsor
argumentsthat, if true, will defeat[Complainants]claimevenif all allegationsin the
complaintaretrue.” Peoplev. CommunityLandfill Co., PCB97-193,(Aug. 6, 1998).

WHEREFORERespondentaskstheBoardto reconsiderits orderstrildng theaffirmative
defenseor in thealternativeto clarity thatRespondentis not foreclosedfromraisingthe
factthatits compliancewith 35 Ill. Adm. Code218.207canbe usedto provethatthere
wasno violationof218.204from thedatecontrolswereinstalledto thepresent.

First Affirmative Defenseto Count IV

Theissuehereis notwhether35 Ill. Adm. Code 212.302regulatesparkinglots.
Theissueis whether35 Ill. Adm. Code212.316regulatesparking lots.

In CountIV oftheComplaint,paragraph9, thePeoplestatethat “asparking lots
areregulatedemissionssourcespursuantto 35 III. Adm. Code212.316, Respondentwas
requiredto submita fugitive dustprogram.”

Thusthetheory,asexpressedin theComplaint,wasthat 212.316 regulated
parkinglots. Respondent’saffirmative defensestatesthat212.316 regulatesonly
“operations”(for example,manufacturing)that arespecifiedin 312.302“and that are
locatedin areasdefinedin 212.324(a)(l)”. (emphasisadded). Thus212.316only applies
to manufacturingin thosegeographicareasthatarespecifiedby 212.324(a)(1).
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In its Motion to DismissAffirmative Defenses,Complainantraised,for thefirst
tini~- thetheorythatparkinglots wereregulatedthrougha clauseof212.302which states
“section212.304through212.310... shallapplyto manufacturingoperations[in] Cook
County”. Thenewtheorymakesno referenceto 212.316. While thenewtheorymaybe
arguablymorecompellingthanthetheorythat wasplead,this is notan acceptabletime or
wayto raiseit. Nor is theexistenceofabetter,but neverpled,theory,a reasonto dismiss
an afflrmnativedefenseto thetheorythathasbeenpled.

Thefactremainsthat theaffirmative defenseaddressesthetheorypledin the
Complaintandthetheorypledin the Complainthasnotbeenwithdrawn.

WHEREFORERespondentaskstheBoardto reconsiderits orderandto reinstate
this affirmativedefense.

SecondAffirmative Defenseto Count IV

Count IV alleged a violation of35 Ill. Adm. Code212.309in that Respondentdid
not timely submita fugitive dustprogramfor its parking lot. Section2 12.309appliesonly
to emissionunits. 35 III Adni. Code.

Respondentarguedthat its parking lot waspavedandthereforeis not anemission
unit becauseit is not a“part oractivity ata stationarysourcethat emitsor hasthe
potentialto emit anyair pollutant.” 35 III. Adm. Code211.1950. If apavedparking lot is
not an emissionunit no fugitive dustplanis required.

TheBoard’sgrantofthemotion to strike this affirmativedefensehasraised
severalquestionsand Respondentwould appreciatea clarificationofthe issues.

HastheBoardfoundthat theonly issueraisedis one offact - specificallywhether
Q. C. Finisherspavedparkinglot canemitdust? if this is thecasethenthequestionof
whetheraparking lot canemit or is capableofemitting is anelementofproofand
Complaintwill haveto meetits burdenof so proving.

Alternatively, is theBoardsuggestingthat apavedparkinglot is anemissionunit
asamatterof law? If this is thecaseis apavedparkinglot beingregulatedasan
“activity?” While particulatemattermaybe emittedby activities occurringon theparking
lot, thatwould not seemto maketheparkinglot itselfanactivity within thecommon
meaningoftheterm. Furthermoretheactivitiesthat would beoccurringwould be
occurringasaresultofmobile sources,but Part212regulatesonly stationarysources.
(See35 III. Adm. Code212.100.)If theBoardis finding that apavedparkinglot is an
emissionunit asamatterof law dueto the factthatmobile sourceactivity canoccurin the
samelocationthenits ruling will havegreatsignificanceto theregulatedcommunityand
Respondentrespectfullysuggeststhat sucha decisionis moreappropriatelyleft for a
noticeandcommentrulemakingproceeding.
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TheBoardalsobasedits orderdismissingtheaffirmativedefenseonafinding that
it was“argumentative andraisesaninterpretationofthelaw.” Thereappearsto beno
otherauthorityfor thepropositionthat becauseanaffirmative defenseraisesan
interpretationofthe law it mustbe stricken.TheBoardhasheldin Peoplev. Midwest
GrainProducts,PCB 97-179,1997Ill. ENV LEXIS 493 (August21, 1997),that the
Codeof Civil Procedure doesnot“contraryto theAttorneyGeneral’sinterpretation
precludepleadingadefensewhichmay includea legal conclusion...thepartiesareto be
informedofthe legaltheoriesoftheiropponents.This is aprimefunctionofpleading.”Id
1997, 493111.ENV LEXIS at *8)

Q C Finishersaffirmative defensemet thestandardofMidwestGrain. It informed
theotherpartyofits legal theory. Respondentwould appreciateguidancefromtheBoard
onwhetherit wasits intentto reverseits positionin Midwest Grainorwhetherit is
distinguishablefrom Q C Finisherscase.

WHEREFORERespondentaskstheBoardto reinstatetheaffirmative defense.

First Affirmative Defenseto Count VI

TheComplaintallegesin CountVI, paragraph18 that “Respondentdoesnot
currentlyhavea CAAPPpermit,” and,inparagraph19, that “by theactionsdescribed
hereinRespondenthasviolated [cited sections].” TheComplaintalsodemandsthat the
BoardorderRespondent“ceaseandDesistfromanyfutureviolations[of thecited
sections].”Page17 oftheComplaint.

Similar to thesituationposedin Affirmative Defenseto Count Ill it is instructive
to view thisallegationastwo time periods:

1) failure to haveaCAAPPfrom December7, 1995to May 2, 2002,and
2) failure to haveaCAAPPfrom May 3, 2002until thepresent.

TheComplainant,theRespondent,andtheBoardagreethatcomplianceat a later
datewould not excuseallegedviolationsfrom thefirst timeperiod.

Howevertheaffirmative defensethatRespondentraisedaddressedthe secondtime
period - fromMay3, 2002to thepresent.

Respondenthasallegedasits affirmative defensethat it hashadafederally
enforceablestateoperatingpermit(FESOP)effectiveMay3, 2002,thereforeit did not
requireaCAAPP for theperiodfrom thatdateto thepresent.

While admitting that it doesnothaveaCAAPPpermit,Q C Finishersis
introducinganewfact,onethatwill defeattheclaimevenif all allegations(for the
applicabletimeperiod) in the Complaintaretrue. Thenewfact introducedis that Q C

6



FinishershasaFESOPthereforepursuantto 415 ILCS 5/39.5(3)(c)it doesnot alsoneed
aCAAPPpermit. ThereforeQC Finishershasmetthestandardfor affirmative defenses.

As wasthe casein the affirmativedefensefor CountIII, Q C Finishersdid not
achievecomplianceby ceasingthecomplained-ofconduct,butby usinganalternative
meansto achievecompliance. Thereforeit wasunableto simply admittheviolationfor
onetimeperiodanddenyit for thesecondtimeperiod. It hadnever“ceasedanddesisted”
from thefailureto haveaCAAPPpermit,but insteadit alleged,throughits affirmative
defense,that it no longerneedsaCAAPPpermit.

WHEREFORERespondentaskstheBoardto reconsiderits orderstrikingtheaffirmative
defenseor in thealternativeto clariFythat it is not foreclosedfrom raisingthefactthat its
FESOPcanbeusedto provethattherewasno violation oftherequirementthat it havea
CAAPPpermit from May3, 2002to thepresent.

RespectfullySubmitted,
~

Its attorney
Dated: July 27, 2003

Heidi E. Hanson
H. E. Hanson,Esq.P.C.
4721 FranklinAve., Suite 1500
WesternSprings,IL 60558-1720
(708)784-0624
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CERTIFICATEOFSERVICE

I, theundersigned,certify thatI haveservedtheattachedMOTION FOR
RECONSIDERATIONOF BOARD ORDERby depositin aU. S. Mailboxbefore4:00
p.m. on July 29, 2003uponthefollowing persons:

Onecopy:

PaulaBeckerWheeler
AssistantAttorneyGeneral
Office oftheAttorneyGeneral
188 WestRandolphStreet,20thFloor
Chicago,Illinois 60601

Mr. BradleyHalloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 W. RandolphStreet
Chicago,Illinois 60601

Originalandninecopies:

Clerk, Illinois Pollution ControlBoard
100 W. RandolphStreet
StateofIllinois Center
Suite 11-500
Chicago,Illinois 60601

Dated: July 29, 2003

Heidi E. Hanson
H. E. Hanson,Esq.P.C.
4721 FranldinAve,Suite 1500
WesternSprings,IL 60558-1720
(708)784-0624

This filing is submittedon recycledpaper.


