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‘BEFORE TEE ILLINOIS POLLUTION CONTROL BOARD
WILL SCARLETT PROPERTIES LLC, )
Petitioner,

PCB No. 14-25
(NPDES Permit Appeal)

¥.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent,

NOTICE OF EELECTRONIC FILING

PLEASE TAKE NOTICE thal on November 22, 2013, 1 clectronically filed with the
Clerk of the Pollution Control Board of the State of lllinois, ¢/o John T. Therriault, Assistant
Clerk, James R, Thompson Center, 100 West Randolph St., Suite 11-500, Chicapo, IL 60601,
the Petilioner’s Petition for Keview of NPDES Permit Conditions and Metion lor Order
Acknowledging Stay, and Petitioner’s Time Certain Waiver of Decision Deadline, copies of
which are attached hereio and herewith served upen you.

Date: Wovember 22, 2013 Respectiully submitted,

WILL SCARTLETT PROPERTIES LLC
Petitioner

Sorling Narthrup

Stephen F, Hedinger, of Counsel

1 Nerth Old State Capitol Plaza, Suite 200
P.O. Box 5131

Springfield, IL 62705

Telephone: 217-544-1144

Fax: 217-322-3173

E-mail: sthedinger@sorlinglaw,com

(805319691 1222013 SFH 1OC S | PO B, 14-25
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BEFORE THE 1LLINOIS POLLUTION CONTROL BOARD

WILL SCARLET PROPERTIES LL{, )}
}
Petitioner, )
)
Y, ) PCH No. 14-25
) (NPDES Permit Appeal)
ILLINOIS ENVIRONMENTAL, )
FROTECTION AGENCY, )
)
Respondent. }
)

PETITION FOR REVIEW OF NPDES PERMIT CONDITIONS
AND MOTION FOR ORDER ACKNOWLEDGING STAY

NOW COMLS the Petitioncr, WILL SCARLET PROPERTIES LLC, through its
attorneys, Sorling Northrup, Stephen F, Hedinger of counsel, and pursuant to 415 [LCS 5/40 and
35 1. Adm. Code Parts 101 and 105, submits its Petition for Review of NPDES Permil
Conditions, seeking review of certain conditions impesed in NPDUES Permit No, 110064068 by
the Respondent, ILLINOIS ENVIRONMENTAL PROTECTION AGENCY (lthe “Agency™) on
August 19, 2013, Petitioner also asks for this Board's acknowledgement of the automatic stay of
the challenged conditions during the pendency of this appeal. In support of this Petition,
Pelitioner slates as follows:

1z The Agency issued on August 19, 2013, a Renewed WPDES Permit, NPDES
Permit Neo. [L0064068 (hercinafter the “Renewed NPDES Permit™), for point source discharges
from Petitioner’s closed mining [acility located near Stonefort, Illinois, in Saline and Williamson
Countics. A true and correcl copy of NPDES Permit No. IL0064068 is attached hereto as
Exhibit 1.

3 Subsequenlly Petitioner and the Agency entcred into discussions concerning

potential modifications of certain conditions included in the Renewed NPDES Permit. As a
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result of those discussions, on or about September 20, 2013, the parties submitted their foint
Petition for Fxtension of Time to File Permit Appeal {o this Bourd, pursuant to Section 40(a)(1)
ol the Illinois Environmental Protection Aci, 415 ILCS 5/40{2)(1), and this Board’s procedural
regulations at 35 Ill. Adm, Cede 105.206(c) and 105.208(a} and (c).

3. By Order of this Board ertered on Octaber 7, 2013, this Board acknowledged
receipt of the timely joint notice to extend the 35-day period within which to appeal from the
Renewed NPDES Permit, and cxtended the period for submitting such appeal until November
25, 2013, A true and ¢orrect copy of this Board’s Order is attached hereto as Exhibit 2.

4, Although Petitioner and the Agency have discussed, and continue to discuss, the
potential for a mutually satisfactery resolution of Petitioner’s objcctions 1o cerlain conditions
imposed in the Rencwed NPDES Permit, at the time of this Petition, final resolution has not yet
occurred, and therefore il is necessary for Petitioncr to submit this Petition challenging the
identified conditions.

2., Petitioner accordingly identifies the following conditions of the Renewed NPDES
Permit to which it objccts, and ihe [vllowing bases for thosc objections:

A. The ¢losed mine facilities covered by the Renewed NPDLES Pormit have

not had any active mining, processing or refuse disposal since May 13, 1976.

Accordingly, the Apency crred by imposing manganese limits in contradiction to 35 IlL

Adm. Code 406,106(b}2}, which states: “The manganese slandard is not applicable o

mine discharges which [sic] are associated with areas where no active mining, processing

or refuse disposal hus taken place since May 13, 1976.” In accordance wiih that

regulation, the previous NPDES permit imposed no limits with respect to manganese.
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B. Assuming, arguendo, that the Agency did not err in imposing manganese
limits in the Renewed NPDES Permit when no such limits were included in the previous
NPDES Permit, the Agency atill erred by nol providing Petitioner with sufficient lime to
identify and implement a means to bring the discharge from the Renewed NPDES Permit
intc compliance. The Renewed NPDES Permit should have included a schedule of
compliance thal idenlified a timeframe and specific milestones that Petitioner should
follow to bring the discharges inte compliance with the new permit limit for manganese,
The permit limit for manganese should be “monitor only” during this schedule of
compliance,

C. The Agency errcd in developing and zssigning permit limits for sulfates
that were substantially lower than the sulfate limits in the previous version of the NPDES
Permit.

D. The Agency also erred by not providing Petitioner with sufficient time o
identily and implement a means to bring the discharge from the Renewed NPDES Permit
into compliance with the reduced permit limits for sulfates, Although Petitioner did
comply with the sulfate limils in the previous NPDES Permit, it cannot do so with the
reduced permit limits without taking additional sieps. The Renewed NPDES Permit
should have included a schedule of compliance that identified a timeframe and specific
milestones that Petitioner shounld loliow to bring the discharpes into compliance with the
reduced permit limit for sulfates. The permit limit for sulfates shouid be the limits in the
previous version of the NPDES Permit during this scheduie of compliance.

6. In addition to the above request for rclict from the challenged conditions 1o the

Renewed NPDES Permit, Petilioner also requests this Board's discretionary stay of the
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manganese and sullate permit limits in the Renewed NPDES Permit. Pursuant to the provisions
of the Illinois Administrative Procedure Act, and the Court and Board cases interpreiing that
statute, Petitioncr is automatically entitled to a stay of all provisions of the Renewed NPDES
Permit pending this review proceeding. See 5 ILCS 100/10-65; Borg-Warner Corp. v, Mauzy,

100 111, App. 3d 863, 427 N.EE.2d 415 (3d Disi, 1981); AmerenFinergy Resources Generating Co.,

Sdwards Power Station v. [llinois Environmental Zrotection Agency, PCB 06-67 (IFeb. 16,

2006). However, Pctitioner requests only this Board's discretionary stay of the challenged

manganese and sulfate limiils set forth in the Renewed NPDES Permit. See AkzoNobef Surfase

Chemiszry LIC v, Illinois Environmental Protection Agency, PCB 13-49 (Apr, 18, 2013).

% Petitioner requests in this  proceeding, among cother things, implementation of &
compliance timeline for the manganese and sulfate limits stated in the Renewed NPDES Permit.
In the absence of g stay of those iimits pending this review proceceding, Petitioner will be
irrgparably harmed by being obligated to immediately comply with the limits for which it is
seeking a compliance schedule,

WHEREFORE Petitioner, WILL SCARLET PROPERTIES LLC, requests that this
Board strike from the Renewed NPDES Permil the conditions identified above which have been
challenged by Petitioner, and that this Board order that Petitioncr must remain in compliance
with the manganese and sulfatc requirements of the earlier NPDES permit, and not of the
Renewed NPDES Permit, during the pendency of this proceeding, and that this Board award in
favor of Pctitioner all such other and further relief as this Board deems warranted and

appropriale,
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Late: November 22, 2013 Respectfully submitted,

WILL SCARTLET PROPERTIES LLC
Petitioner

Sorling Northrup

Siephen F. Hedinger, of Counsel

1 North Old State Capito! Plava, Suite 200
P.O. Box 5131

Springficld, IL 62705

Tclephone: 2{7-544-1144

Fax; 217-522-3173

E-mail: sthedingeri@sorlinglaw.com
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BEFORE THE ILLINGIS POLLUTION CCNTROL BOARD
WILL SCARLET PROPERTIES LLC,

Pctitioner,

PCB No. 14-25

)
)
)
}
¥. )
j) {MPDES Permit Appeal)
)
}
}
)
)

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent,

TIME CERTAIN WAIVER OF DECISION DEADLINE

NOW COMES the Petitioner, WILL. SCARLET PROPERTIES LLC, through its
attorneys, Sorling Nerthrup, Stephen F. Hedinger of counsel, and pursuant to 35 111, Adm. Code
101.308(c)(2), hereby waives to a time certain the deadline within which this Board is to render a
decision on Petitioner’s request for review of certain conditions imposed in the Renewcd NPDES
Permit granted by the Respondent, ILT.INOIS ENVIRONMENTAL PROTECTION AGENCY
(the “Agency™), in this matler, said waiver to be for a period of approximately an additional 6
months more than ihe statutory 120 days, to and until September 22, 2014,

In support of this waiver, Petitioncr statcs as follows:

1. On Nevember 22, 2013, Petitioner filed wilh this Board its Petition for Review of
NPDES Permit Conditions and Motion for Order Acknowledging Stay, which sceks this Board’s
review of certain condilions imposed by the Agency in rcnewing Petitioner’s NPDES permit for
its closed mine facility located near Stonefort, lilinois, in Saline and Williamson Countics.

2 Pursuant to Scction 40{(2)(3} of thi Tllinois Environmental Protection Act, 415
ILCS 5/40(a)(3), and 35 [l Adm. Code 101.308(a), this Board must render a decision on
Petitioner’s permit appeal within 120 days [ollowing the filing of the petition, which is March

22,2014,
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3. Howsever, pursuant to this Board’s procedural rules at 35 11l Adm. Code 308{(c), a
permit applicant invoived in a permif appeal proceeding may cxtend ihis Board's decision
deadline for either a time certain or through an open waiver,

4, Petitioner at this timc submits 1is (ime certain waiver of decision deadline,
agreeing {0 end authorizing an cxtension of the decision deadline b approximately 6 months
beyvond the currently deadline, to and until September 22, 2014.

WHEREFORE Petilioner, WILL SCARTET PROPERTIES LLC, voluntarily zgrees to
and waives the deadline for decision in this matter to the time certain of Scptember 22, 2014,

Date: November 22, 2013 Respectfully submitted,

WILL SCARLET PROPERTIES LLC
Petitiorer

Sorling Northrup

Stephen IF. Hedinger, of Counsel

1 North Old State Capiiol Plaza, Suite 200
P.O. Box 51531

Springficld, {L 62703

Tclephone: 217-544-1144

Fax: 217-522-3173

E-mail: sthedingert@sorlinglaw.com
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NOTICE OF FILING AND
CERTIFICATE OF SERVICE

I, the undersigned, an attorney, certify that I have served a copy of the foregoing
documents upon:

Stefanie Diers

Division of Legal Counsel

Illincis Lnvironmental Proteetion Agency
1021 North Grand Avenuse Easi

P.0), Box 19274

Springfield, Ninois 62794-9276

by depositing same in the U.8. Mail, first class, postage prepaid, on (his 22™ day of November,
2013,

Sorling Northrup

Stephen F. Hedinger, of Counsel

1 North Old State Capitel Plaza, Suile 200
P.0). Box 5131

Springlield, I1. 62703

Telephone: 217-544-1144

Fax: 217-522-3173

E-mail: sthedinger@sorlinglaw.com
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