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The evid ence
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he did not cover iheo

regarding the illegal onoration
itial disagrec
a refuse disnosal site and that
niln as was remuired by the
governing the oreration of such
smicgoni even admitted that not
f ithe pile, but he ecstinmated that he
ro than oncae cvery two weeks. (R. 69)
d that during the time comnlained of
at all. (k. 12, 14, 22, 27, 35)

anh, Thare was

onorati

—~ e 5N -~ £y
;ot thoe rofur

Several witnesses thaet during theilr visits to the
Amigoni site they witno burning of relfuse, (R. 12, 26)
In fact, onge of the ses actuallyv witnessed a driver
of a garbage truck 'illage of Roanoke dumm his load and

start the refuse which
Russell Charlett, a . ssed smoke emanatin
Amigoni site, < 1lyv after a visit by the Villace of Roanoke
garbage truck. (R. 4%)  hnigoni professod not Lo know
burning on his refu i by the Vi of Roanocke. estif]
that he was awarce ister's Seod Companv did do some burning at
The icn and sunervision of the State Dooaritment
{(r. Amigoni's lack of knouledoe of burning on
his site cannot he considered a defensce Lo this sctien., Cincoe he was
the ovecrator ol a refuse disneosal site, he should have kxnown that ther
may be abuses by those who QU““Cd there, and that those vorsons weould
use the illegal means of open burning to disvose of their wastes.
It would seen, and this Boord so holds, that Amigoni is in the same
position as lr. YNeal in the casc of the Environmental Protcoction Agency
v. Harry Meal, PC3 70-5. In that case wilnosses Lostified that a T
truck was burnins on the site of an auto salvage oncrator. Mr. Neal,
as Mr. Andogoni did in this case, attemvted to defend himself by saying
that he had no knowledae of the fire. This Beocard, however, stated
that since Mr. Xcal in his auto salvage business could reasonably
anticipate that autos would indeed catch fire, even accidentally, he
should be constantly aware of that possibilitv. If a fire did
occur, the burden would shift to Mr. Neal to prove that the fire
occurred accidentally. It would seem that the same orincivles should
apply to the case at hand. Mr. Amnigoni did not sustain his burden
of proof that the fires were accidental, or even further, that he had
the adequate surveillance of the site to even determine if a fire were
taking place. In addition to the shifting of the burden of oroof as
we found in the Neal case and our finding here, an owner of a refuse
disposal facility must be resvonsible for the actions of those who
he allows to dump refusce on his pnroverty. If such nersons use open
burning to disvose of their refuse on his facility, it will be presunad
that such is allowed and consented to by the owner of the refuse
facility. An owner of such a facility has a duty to suncrvise its
operations and to ston open burning on his premises whether by himself
or by those who he allows to do sc.

cen dumned con fire. (. 50) Even
al o f
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Although, as pointed out above, the Agency met its proof with
regard to the illegal operatiocn of a refuse disposal facility, and
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the illegal oren burning of refuse, the Agency did not prove that

Amigoni onerated his refuse disnosal facility so as to create o wator

pollution hazard. The evidence was clear that the standing water
nearby the refuse facility was vnrobably there only after wveriods of
heavy rain, and further there was no evidence as to the walter cuality
in the standing watey, or how it was, if at all, detericrated as a
result of the operation of Pnigoni's refuse facility. In addition,
there was no evidence in the record that the walter was there beforo

the refuse was dumped, and therefore, the regulations regarding water

rolluticon were not violated.

We must now deal with the vetition for variance filed by Amigoni.

He requests 90 days within which he may continue in violation
of the anplicable rulﬂs and regulations as to conmpacting and covering
He seaks permission to cover the refusoe once a week inctead of ltwice
a week, as the dumping schodule would demand. To sustain his oroof
that comcliance with the Rules and Reculations would imnsose an
arbitrary and unrcasonable hardshiy, Resrondent, in his petiticn,
cites the following considerations:

o

1. The Village of Roanck se refuse cn;nflv 7i1ls the sito
vould like to contin Jecting garbace twice a week as
+the citizens have become accu %tomﬁd to it.

neration within the Rules and Reqgulatioans would imsogo
additions) cxpense unon the Respendent who is now operating
i

is site at no profit to hinself
3. Resvondent would conduct no burning on the site.

4. Resvondent is making a thoroudgh investigation to see if it
would be profitable or feasible for him to orerate a solid
disposal site on this location and, if so, he would file
an avplicatiocn with the State Derartrmont of licalth to
determine whether the site can be avoroved. If it is
approved, then he would overate within the Rules and
Regulations of the Pollution Control Boaxd.

-

Additionally, in the testimony offcred in the course of the enforcement

hearing, Resvondent indicated that comﬁjiance would prove difficult
due to the present winter weather. The vetition indicates, however,
that Resnondent would find it nossible to cover and comnract once a
week: with the readv availability of equinment which Resnondent
enjoys, no reason anvears to this Board why 1f comracting and
covering can be done once a weck 1t cannot just as well bhe done on
the two occasicns when dumping occurs.

Though Resrondent states that he is onerating the site "at no
profit to himself," the testimeny offered at the hearing casts some
doubt upon that contention. Amigoni testified that he svent an
average of $2500 ner year to overate the site. In return, he
received $2000 pcr year from the Village of Hoanoke and $125 in
seed corn from Pfister's. (R. 86, 54~-65}) The dumo site 1s not
merely that, but is being used by Amigoni for the removal of
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and then the conversion of the exhausted areas of the gravel rit into
‘tillable farmland. (R. 55) Further, Amiconi hives and »avs no one
especially for the coverinag and corvacting done avproximatoly cvenry
two weeks. It is only when his construction emnloyees are free or
when they are hauling dut gravel that the dumn is covered over. (R,
67, 68) It is difficult to understand what "arbitraryv or unrcasonable
hardship"” would be impcsed on Amigonil if he were reguired to couply
with the law. He has the machines, the men and the time to opcrate
this facility the way it should be orerated, and to oparate it
otherwise could cause harm to the veople of the State of Illinois.
The variance is hereby denied.

The Board hereby enters the following order:

1. Amigoni is to place the site in comnliance with the Rules
and Regulations for Refuse Disvosal Sites and Facilities,
particularly with regard to Rules 5.06 and 5.07 for covering
and conmpacting.

2. Amigoni is to cease and desist the open burning ot refuse
or the causing of open burning of refuse, in violaticon of
Section 9(¢) of the Environmental Protection Act, and
Ruies 2-1.1 and 2-1.2 of the kules and fregulations Governing

the Control c¢f Air Polluti and Pw1n 3.05 of the Rules and
Regulations for Refusa loﬁo al Sit and Facilities.

3. Amigoni is to cease and desist the open dumpning of refuse
or the causing of oren dumving of refuse in violation of
Sections 21(a) and (b) of the Act and of Rules 3.04, 5.06
and 5.07 of the Rules and Regulations for Refuse Disposal
Sites and Facilities.

4. Amigoni is to cease ovperation of the refuse disposal site
in violation of Rules 5.05, 5.06 and 5.07 of the Rules
and Regulations for Rrefuse Disposal Sites and Facilities.

5. If Amigoni should decide to cease operatiovs on the site,
he shall comply with Rule 5.07(b) of the Rules and Regulations
for Refuse Disvnosal Sites and Facilities requiring two feet
of final cover within six moenths of the final placement of
refuse.

6. Amigoni shall remit to the Environmental Protection Agency
the sum, in nenalty, of $1500.00.

I, Regina E. Ryan, Clerk of the Pollution Control Board,
certify that the'Board adopted the above ovinion and order this
[/ day of i, ; l97l. J—
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