
R~C~VEDCL!~KtSOFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JAN 1 8 2802
STATE OF IWNOIS

IN THE MATTER OF: ) Pollution Control Board
)

REVISIONS TO ALNTIDEGRADATION RULES: ) R01-13
35 ILL. ADM. CODE 302.105,303.205,303.206, ) (Rulemaking)
AND 106.990-106.995 )

)

NOTICE OF FILING

PLEASETAKE NOTICEthat I havetodayfiled with theOffice oftheClerkofthePollution

ControlBoardtheAPPEARANCEANDRESPONSEBY THE ILLINOIS

ENVIRONMENTAL PROTECTION AGENCYTO MOTIONS FOR

RECONSIDERATIONOF THE ILLINOIS ENVIRONMENTAL REGULATORY

GROUP AND THE ILLINOIS ASSOCIATION OF WASTEWATER AGENCIES, a copy

of whichis herewithserveduponyou.

SEEATTACHED SERVICE LIST

ENVIRONMENTAL PROTECTIONAGENCY
OF THE STATE OF ILLiNOIS

Byr~QM~1~~ML
DeborahJ.Williams
AssistantCounsel
Division ofLegal Counsel

DATED: January17,2002

Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
PostOffice Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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STATE OF ILLINOIS

IN TIlE MATTER OF: ) Pollution Control Board

REVISIONS TO ANTIDEGRADATION RULES:
35 ILL. ADM. CODE 302.105,303.205,303.206,
AND 106.990-106.995 )

APPEARANCE

Theundersigned,asoneofits attorneys,herebyentersanAPPEARANCEon behalfof Respondent,

flhinois EnvironmentalProtectionAgency.

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY

B~TL&~Z~kQ ~
DeborahJ. Williams
AssistantCounsel
Division of Legal Counsel

DATED: January17,2002

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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)
) R01-13
) (Rulemaking)
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RECEIVEDCLERK’S QFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JAN 1 8 2002

STATE OF IWNOIS
iN THE MATTER OF: ) pollution Control Board

)
REVISIONSTO ANTIDEGRADATION ) R01-13
RULES: 35 ILL. ADM. CODE302.105, ) (Rulemaking)
303.205,303.206,AND 106.990— 106.995 )

RESPONSEBY THE ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY TO MOTIONS FOR RECONSIDERATIONOF THE
ILLINOIS ENVIRONMENTAL REGULATORY GROUP AND

THE ILLINOIS ASSOCIATION OFWASTEWATER AGENCIES

TheIllinois EnvironmentalProtectionAgency(“Illinois EPA”), by oneof its

attorneys,DeborahJ. Williams, andpursuantto 35 Iii. Adm. Code101.520,hereby

respondsto themotionsfor reconsiderationoftheIllinois Pollution ControlBoard’s

(“Board”) SecondNoticeOpinion andOrderin theabovecaptionedmatterfiled by

Illinois EnvironmentalRegulatoryGroup(“IERG”) andIllinois Associationof

WastewaterAgencies(“IAWA”), andin supportthereofstatesasfollows:

INTRODUCTION

1. OnAugust30, 2000,theIllinois EPA filed theregulatoryproposaltitled

Revisionsto AntidegradationRulesanddocketedasRO1-13. TheBoard’sFirstNotice

OpinionandOrderwaspublishedon June21, 2001. Afterholdinganotherhearingon

August24, 2001 in Chicago,theBoardpublishedits SecondNoticeOpinionandOrderin

this matteronDecember6, 2001.

2. OnJanuary7, 2002,IERGandIAWA filed separateMotions for

ReconsiderationoftheBoard’sSecondNoticeOpinionandOrder.



3. OnJanuary8, 2002,HearingOfficerTipsordorderedresponsesto these

Motions for Reconsiderationto be filed attheBoard’sChicagoofficeby January18,

2002.

RESPONSETO IERG’s MOTION FOR RECONSIDERATION

TheBoardhasarticulatedthestandardofreviewfor rulingon amotion for

reconsiderationasfollows:

[T}he Boardwill considerfactorsincludingnewevidence,or a
changein the law, to concludethattheBoard’sdecisionwasin
error. 35 Ill. Adm. Code101.902. In CitizensAgainstRegional
Landfill v. CountyBoard ofWhiteside(March 11, 1993),PCB
93-156,we observedthat“the intendedpurposeof amotionfor
reconsiderationis to bring to thecourt’s attentionnewly
discoveredevidencewhich wasnot availableat thetimeof
hearing,changesin thelaw orerrorsin thecourt’s previous
applicationofthe existinglaw.” Korogluyanv. ChicagoTitle &
Trust Co., 213 Ill. App. 3d 622, 627, 572 N.E.2d 1154, 1158 (1st
Dist. 1992).

BroderickTeamingCompanyv. Illinois EPA,PCB 00-187(June21, 2001). Seealso,

Peoplev. CommunityLandfill Company,PCB97-193(July 26, 2001)slip. op. at 3.

In its Motion for Reconsideration,IERGhaspointedto five aspectsoftheBoard’s

SecondNoticeOpinionandOrderit would like to seechanged.Eachoftheseissueswas

raisedin at leastoneofthefourpublic hearingsheldon this proposalor in thewritten

commentsfiled with theBoard. TheBoard’sfailure to adopta SecondNotice

rulemakingthatconformsto IERG’s wishlist for anAntidegradationrulemakingis nota

basisfor grantingaMotion for Reconsideration.IERGraisesno newfactualissues,

changesin the law, ormisapplicationof existinglaw to justify grantof its motion.

IERG outlinesfive concernsit haswith the Board’sSecondNoticeOpinionand

Order. Thefirst concernIERGraisesis with regardto thenoticeprovisionscontainedin
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the OutstandingResourceWater(“ORW”) designationprocesswhich IERGwants

expandedto includeall potentiallyeffectedpropertyownersandothercitizens. With

regardto thenoticeprovisions,asIERG statesin its motion,IERGraisedthis issueprior

to issuanceoftheFirstNoticeOpinionandduring theFirst NoticePeriod. Memorandum

in Supportof1ERG’sMotion to Reconsider(“Mem.”) at 3-4. In its SecondNotice

Opinion, theBoardconsideredIERG’scommentsanddeclinedto adoptthem. Second

NoticeOpinion (“Op.”) at 11.

Second,IERGaskstheBoardto reconsiderits decisionnot to adoptIERG’s

changesto theinformationrequirementsofORWpetitions. Mem. at 6. As IERGstates,

it hasarguedunsuccessfullythat ORWproceedingsareadjudicatoryratherthan

regulatoryand,in thealternative,thatORW petitionersshouldhavetheburdenofproof

in supportoftheirproposal.TheBoardrejectedtheseargumentsin its First and Second

NoticeOpinions. Op.~at11.

Third, IERGexpressesconcernthattheBoardfailedto usethelanguageit

proposedto clarify theactivitiesthatmaylower thequalityof ORWs. Regardlessofthe

meritsofJERG’sproposedlanguageorthesupportit hadfrom environmentalgroups,the

Boardconsideredtheproposalanddeclinedto adoptit in its SecondNoticeOpinionand

Order. Op. at 5-6, 19.

Fourth, in post-hearingcomments,IERGaskedtheBoardto makechangesto the

languageestablishingwhenanantidegradationreviewis triggered. Mem. at 13. Again,

theBoardconsideredandrejectedIERG’s proposalonthis issueasunnecessary.Op.at

6, 20. Finally, IERGreiteratedits objectionto theapproachtakenby the Boardin its

FirstNoticeOpinion andOrderregarding“waters ofparticularbiological significance.”
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Mem. at 14. Again, IERG admitsit raisedits objectionto this conceptin fourpagesof

post-hearingcomments.Id. IERG alsoobjectsto thechangesthatweremadeby the

Boardin its SecondNoticeOpinionandOrderin responseto thesecomments.Mem. at

15. TheBoard’sfailureto adoptIERG’sproposalin its SecondNoticeOpinion is not a

basisfortheBoardto reconsiderthatopinionatthistime. Op. at 9.

Like IERG,theIllinois EPAdisagreeswith theBoard’sdecisionto rejectsomeof

Illinois EPA’s proposedchangesto theFirstNoticeversionofthisrulemaking,but thatis

notabasisto reconsidertheSecondNoticeOpinionandOrder.

RESPONSETO IAWA’s MOTION FOR RECONSIDERATION

IAWA’s Motion for Reconsiderationincorporatestheargumentsraisedby

IERG’s motionandincludesoneadditionallegalargument.IAWA arguesthattheBoard

mustwithdraw its SecondNotice OpinionandOrderbecausethe Departmentof

CommerceandCommunityAffairs (“DCCA”) did notperforman economicimpact

study.

IAWA statesthatthatthereis no disputethatthis rulemakinghasnot been

certifiedasafederallymandatedrulemaking. Motion for Reconsiderationat ¶4. A

“requiredrule” is definedin Section28(a)oftheEnvironmentalProtectionAct (“Act”) as

“a rule thatis neededto meettherequirementsofthefederalCleanWaterAct, Safe

Drinking WaterAct, CleanAir Act (including requiredsubmissionof a State

ImplementationPlan),orResourceConservationandRecoveryAct, otherthanarule

requiredto be adoptedundersubsection(c) ofSection13, Section13.3, Section17.5,
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subsection(a)or (d) of Section22.4,orsubsection(a) ofSection22.7,orsubsection(a)

of Section22.40.” 415 ILCS 5/28(a)(2000).

WhentheIllinois EPAfiles arulemakingproposalthatit believesto containa

requiredrule,Section28.2(b)oftheAct providesthat“theAgencyshallsocertify in its

proposal,identifyingthefederallaw to whichtheproposedrule will respondandthe

rationaleuponwhich thecertificationis based.”415 ILCS 5/28.2(b)(2000).Underthe

Board’sproceduralrulesthatwerein effectpriorto January1, 2001,no specific format

wasestablishedfor certifyingtheIllinois EPA’spositionthatarulemakingwasfederally

required.TheIllinois EPA wassimplyrequired,underformerSection102.121(e)to cite

to thespecificsectionofthespecific federalact.1 In its StatementofReasons,theIllinois

EPA dididentify provisionsin theCleanWaterAct thatrequirean antidegradation

program. StatementofReasons,pages1 —3 (StatutoryBasis). No formal fmdingwas

evermadebytheBoardthat theproposedchangesto theexistingantidegradation

programregulationswereorwerenot federallyrequired. TheAct furtherprovidesthat

theBoardshalleitheracceptorrejecttheIllinois EPA’s certificationwithin 45 daysand

“if theBoardfails to actwithin therequisite45 dayperiod,thecertificationshallbe

deemedgranted.”415 ILCS 5/28.2(b).

Evenassumingthattheregulatoryproposalis not a federallyrequiredone,the

Boardhasmet all oftheproceduralrequirementsoftheAct regardingan economic

impactanalysis. IAWA incorrectlystatesboththat noeconomicimpactanalysishas

1TheBoard’snewproceduralrulesmoreclearly identify themannerin which theIllinois EPA is
expectedto certifythatarulemakingproposalis federallyrequired.See,35 Ill. Adni. Code102.202(g).
With thenewsection102.502,theBoardalsoprovidesclearproceduresfor challengesto theIllinois EPA’s
certification.
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beendoneandthatoneis requiredbecausethis is not afederallyrequiredrulemaking.

Instead,Section27(b)oftheAct provides,in relevantpart:

Exceptasprovidedbelowandin Section28.2,beforethe
adoptionofanyproposedrulesnotrelatingto administrative
procedureswithin theAgencyor theBoard,theBoardshall: (1)
requestthattheDepartmentof CommerceandCommunity
Affairs conducta studyoftheeconomicimpactoftheproposed
rules. TheDepartmentmaywithin 30 to 45 daysof suchrequest
produceastudyoftheeconomicimpactoftheproposedrules...
and (2) conductatleastonepublic hearingonthe economic
impactofthosenewrules. At least20 daysbeforethehearing,
theBoardshallnotify thepublicofthehearingandmakethe
economicimpactstudy,ortheDepartmentof Commerceand
CommunityAffair’s explanationfor notproducinganeconomic
impactstudy,availableto thepublic. Suchpublic hearingmay
beheldsimultaneouslyor asapartofanyBoardhearing
consideringsuchnewrules.

In adoptinganysuchnewrule, theBoardshall, in its written
opinion,makea determination,basedupontheevidencein the
publichearihgrecord,includingbutnot limited to theeconomic
impactstudy,asto whethertheproposedrule hasanyadverse
economicimpacton thepeopleofthe StateofIllinois.

415 ILCS 5/27(b).

TheBoardmetits requirementto provideahearingon theeconomicimpactof

thisrulemakingproposalandto provide,in its writtenopinion,adeterminationwhether

theproposedrule hasanyadverseeconomicimpacton theStateofIllinois. IAWA seems

to concludethat sincenoeconomicimpactstudywasperformedby DCCA in thiscase,

thatthis requirementhasnotbeenmet. TheBoardmetits requirementto askfor sucha

studyto beconductedandDCCA declined(asit hasdoneconsistentlysincethis

requirementwasestablished)andtheBoardalsomadeavailableDCCA’s explanationfor

notproducingsucha study. TheBoardcannotbeblamedfor DCCA’s failureto perform
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suchastudy in this case. In addition,theActprovidesDCCA thediscretionto determine

whetherornot to performandeconomicimpactstudy.

WHEREFOREthereasonsstatedabove,theproponentofthis rulemaking

proposal,Illinois EnvironmentalProtectionAgency,respectfullyrequeststhatthe

Motions for Reconsiderationfiled by Illinois EnvironmentalRegulatoryGroupand

Illinois Associationof WastewaterAgenciesbe denied.

RespectfullySubmitted,

ILLINOIS ENVIRONMENTAL
PROT CTION AGENCY

~

AssistantCounsel
Division ofLegal Counsel

DATED: January17, 2002

1021 N. GrandAve. East
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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)
STATE OF ILLINOIS )

) SS
COUNTY OF SANGAMON )

PROOF OF SERVICE

I, theundersigned,onoathstatethatI haveservedtheattachedAPPEARANCEAND RESPONSEuponthe
personto whomit is directed,by placinga copyin anenvelopeaddressedto: SEEATTACHED SERVICE
LIST

andmailing it from Springfield,Illinois on January17,2002with sufficientpostageaffixedasindicated.

SUBSCRIBED AND SWORN TO BEFORE ME

this 17” dayof January2002.

~ C~AL~ flHENO~T
NotaryPublic ~ NotaryPubUc~Stateof4flinois ~

j~Corn~sionll/l6JO2~

THIS FILING IS SUBMITTED ON RECYCLEDPAPER



SERVICE LIST
R01-13

JANUARY 17, 2002

DorothyGunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolph,Suite 11-500
Chicago,Illinois 60601
(OVERNIGHT MAIL)

Marie Tipsord,Attorney
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite11-500
Chicago,Illinois 60601
(OVERNIGHT MAIL)

KayAnderson
AmericanBottomsRWTF
OneAmericanBottomsRoad
Sauget,Illinois 62201
(FIRSTCLASS MAIL)

FredricP. Andes
Barnes& Thornburg
2600ChasePlaza
10 South LaSalle Street
Chicago,Illinois 60603
(FIRSTCLASS MAIL)

KarenL. Bernoteit
IL EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield, Illinois 62701-1199
(FIRST CLASS MAIL)

ChristineBucko
AssitantAttorneyGeneral
188 WestRandolph,20th Floor
Chicago,Illinois 60601
(FIRST CLASS MAIL)

Mike Callahan
BNWRD
PostOffice Box 3307
Bloomington,Illinois 61702-3307
(FIRSTCLASS MAIL)

JackDam
SierraClub, Illinois Chapter
200 North. Michigan, Suite505
Chicago,Illinois 60601
(FIRSTCLASS MAIL)

JamesDaugherty,District Manager
thornCreekBasinSanitaryDistrict
700 WestEnd Avenue
ChicagoHeights,Illinois 60411
(FIRST CLASS MAIL)

AlbertEttinger
EnvironmentalLawandPolicy Center
35EastWackerDrive, Suite 1300
Chicago,Illinois 60601-2110
(FIRST CLASS MAIL)

SusanM. Franzetti
SonnenscheinNathandRosenthal
8000SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
(FIRSTCLASS MAIL)

Lisa Frede
ChemicalIndustry Council
400 WestMonroe,Suite205
Rosemont,Illinois 60018
(FIRSTCLASSMAIL)

JamesT.Harrington
RossandHardies
150 NorthMichigan,Suite2500
Chicago,Illinois 60601
(FIRSTCLASS MAIL)

Roy Harsch
SheilaDeely
Gardner,Cartonand Douglas
321 North Clark Street,Suite2400
Chicago,Illinois 60610-4795
(OVERNIGHT MAIL)

JohnM. Heyde
Sidley& Austin
BankOnePlaza,
10SouthDearbornStreet
Chicago,Illinois 60603
(FIRST CLASS MAIL)

KatherineHodge
HodgeDwyerZeman
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(OVERNIGHT MAIL)

RichardJ. Kissel
Gardner,CartonandDouglas
321 North Clark Street,Suite3400
Chicago,Illinois 60610
(FIRST CLASS MAIL)

RobertMessina
Illinois EnvironmentalRegulatoryGroup
215 EastAdams Street
Springfield,Illinois 62701
(FIRST CLASS MAIL)

SharonNeal
CornEd— Unicorn
LawDepartment
125 SouthClarkStreet
Chicago,Illinois 60603
(FIRST CLASS MAIL)

JerryPaulson
McHeniyCountyDefenders
804 Reginact
Woodstock,Illinois 60098
(FIRSTCLASS MAIL)

Irwin Polls
MetropolitanWaterReclamation
EnvironmentalMonitoring
6001WestPershingRoad
Cicero,Illinois 60804-4112
(FIRSTCLASS MAIL)

ThomasSafley
HodgeDwyer Zeman
3150RolandAvenue
PostOfficeBox 5776
Springfield,Illinois 62705-5776
(FIRSTCLASS MAIL)

Cindy Skrudkrud
4209WestSolonRoad
Richmond,Illinois 60071
(FIRST CLASS MAIL)

Mary Sullivan
AssociateCorporateCouncil
Ill-Am WaterCo.
300 NorthWaterWorksDrive
PostOffice Box 24040
Belleville, Illinois 62223-9040
(FIRST CLASS MAIL)

GeorgiaYlahos
Deptofthe Navy
NavalTrainingCenter
2601APaul JonesStreet
GreatLakes,Illinois 60088-2845
(FIRST CLASS MAIL)

CharlesWesselhoft
RossandHardies
150 NorthMichigan,Suite2500
Chicago,Illinois 60601
(FIRST CLASS MAIL)

StanleyYonkauski
IL. Departmentof NaturalResources
524 South SecondStreet
Springfield, Illinois 62701
(FIRST CLASS MAIL)
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