
ILLINOIS POLLUTION CONTROLBOARD
March 7, 1996

COAL CITY CITGO, )
)

Petitioner, )
) PCB96-173

v. ) (UST Fund- 90-DayExtension)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

ORDEROF THE BOARD (byM. McFawn):

On January31, 1996, petitionerCoalCity Citgo filed anoticeof extensionofthe 35-day
appealperiodpursuantto Section40of theAct, relatingto anOctober25, 1995 Illinois
EnvironmentalProtectionAgency (Agency)USTdetermination.OnFebruary23, 1996the
Agencyfiled amotion to dismiss,seekingto dismisspetitioner’srequestfor anextensiondueto
lackofjurisdiction. CoalCity Citgo filed aresponseto the motionto dismissonFebruary28,
1996.

In its January31, 1996noticeofextension,CoalCity Citgo statesthat it mailedits
requestfor extensionto theAgency,but thatits letterwaslost eitherin themail orattheAgency.
CoalCity Citgo hasattachedto its noticeofextensionacopyofa letterto theAgency,dated
November15, 1995,which askstheAgencyto requesta 90-dayextensionfrom the Board.

In its motionto dismiss,theAgencystatesthat a searchof its recordsindicatesit did not
receivepetitioner’srequest.TheAgencyfurtherstatesthat petitionerdid not contacttheAgency
until January22, 1996. TheAgencyassertsthatpetitionerdid not appealtheAgency’sdecision
within the35 daytime limit, andthatno requestfor extensionto file theappealwasfiled with the
Board. TheAgencythereforerequeststhat theBoarddismissthis matterfor lackofjurisdiction.

In its responseto themotionto dismiss,CoalCity Citgo statesthat theAgencydid not
provethat it did not receivetherequest.Coal City Citgo alsodisputestheassertionthat it did not
contacttheAgencyuntil January22, 1996,andstatesthat it madeearlierattemptsto contactthe
Agency. It assertsthat it previouslyattemptedto contacttheAgencyby phonebeginningthe last
weekin December,butwasunsuccessfulin reachingthecorrectpersons.CoalCity Citgoasserts
thatbasingthemotionto dismisson its reactiontimeto theAgency’snon-responseis not
appropriate,especiallysincethereis noguidelineasto how quickly theAgencywill respondto a
writtenrequest.
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P.A. 88-690(SB1724)effectiveJanuary24, 1995,amendsSection40(c)ofthe
EnvironmentalProtectionAct, whichgovernstheappealprocess,to provide:

the35-dayperiodfor petitioningfor ahearingmaybeextendedfor aperiodoftime not to
exceed90 daysby writtennoticeprovidedto theBoardfrom theapplicantandthe
Agencywithin the initial appealperiod.

Accordingly,sincethepartiesagreetheAgency issuedits final determinationletteron
October25, 1995, anycompletenoticewasdueto be filed orpostmarkedno laterthanNovember
29, 1995.(See35 Adm. Code101.102(d)and101.109.)CoalCity Citgo’s noticewasnot
receivedby theBoarduntil January31, 1996, andtheAgencyhasneverfiled anagreementto
therequestedextension.CoalCity Citgo‘s assertionsconcerningtheAgency’sreceiptandloss
ofits letternotwithstanding,neitherparty filed an extensionrequest“within theinitial appeal
period”asrequiredpursuantto amendedSection40(c).Becausethestatutoryconditionsfor the
extensionhavenotbeenmet, theBoardcannotgranta90-dayextensionofthetime in whichto
file anappealpursuantto Section40(c).

TheAgency’smotionto dismissis herebygranted,andpetitioner’srequestfor a90-day
extensionis denied.This matteris dismissedandthedocketis closed.

IT IS SO ORDERED.

Section41 oftheEnvironmentalProtectionAct (415ILCS 5/41 (1994))providesfor the
appealof final Boardorderswithin 35 daysofthedateofserviceofthisorder. TheRulesofthe
SupremeCourtofIllinois establishfiling requirements.(Seealso35 Ill.Adm.Code 101.246
“Motions for reconsideration”.)

I, DorothyM. Gunn,Clerkofthe Illinois Pollution ControlBoard,herebycertify thatthe
aboveorderwasadoptedon the7 ~ dayof 2t t&~JY,1996,by a voteof

Clerk
ControlBoardIllinois


