
~ECE~VED

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

SWIF-T FOOD MART, ) JUN 072004
STATE OF ILUNOISPetitioner, ) Pollution Control Board

)
v. ) PCBO3-185

) (UST appeal)
ILLINOIS ENVIRONMENTAL PROTECTION )

‘AGENCY, )
)

Respondent. )
MOTION FOR AUTHORIZATION OF PAYMENT OF ATTORNEYS’ FEESAS COSTS

OF CORRECTIVE ACTION

NOW COMESPetitioner,SWIF-T FOOD MART, throughits undersignedattorney,and

pursuantto 415ILCS 5/57.8(1),submitsits Motion forAuthorizationofPaymentofAttorneys’

FeesasCostsof CorrectiveAction. In supportof thisMotion, Petitionerstatesasfollows:

1. By its Opinion andOrderdatedMay20, 2004,this BoardreversedtheIllinois

EnvironmentalProtectionAgency’sdenialof $13,808.86in reimbursementcostsandapplicationof

a second$10,000.00deductibleto Swif-T FoodMart associatedwith remediationofleaking

undergroundstoragetanksatits facility, therebyawardingSwif-T FoodMart an additional

$23,808.86in reimbursement.

2. $23,808.86constitutedthefull amountthatPetitioners ughtin thereimbursement

appeal.Accordingly,Petitionerhasfully andcompletelyprevailedin its action beforethis Board

seekingpaymentunderTitle XVI of theIllinois EnvironmentalProtectionAct.

3. Section57.8(1)oftheEnvironmentalProtectionAct, 415 ILCS 5/57.8(1),statesthat

“[cjorrective actiondoesnot includelegal defensecosts. Legal defensecostsincludelegalcosts

for seekingpaymentunderthisTitle unlesstheowneroroperatorprevailsbeforetheBoardin

whichcasetheBoardmayauthorizepaymentoflegal fees.”

4. Petitioner,hayingprevailedbeforethis Boardin its actionseekingpaymentunder

Title XVI, nowrequeststhat this Boardauthorizethepaymentof legalfeesincurredby Petitionerin

this matterfrom the leakingundergroundstoragetankfund. Thismotionis beingmadewithin 35

daysfollowing this Board’sordergrantingPetitionerreliefherein,andforjurisdictionalpurposes



Petitionerrequeststhat this Boardtreatthismotion asonefor reconsiderationormodification,as

expressedon page12 ofthis Board’sMay 20,2004order. This motion is beingmadeat this time

becauseuntil this Boardenteredits May 20 order,Petitionerhadnot yetprevailedbeforetheBoard,

and sowasnotauthorizedto seektheseamounts.SeeTedHarrisonOil Co. v. IEPA, PCB 1999-

127; slip op. (Oct. 16,2003)(BoardOrdergrantingSec.57.8(1)attorneyfeesunderthis procedure,

undersimilarcircumstances).

5. Attachedto andincorporatedhereinis theAffidavit of StephenF. Hedinger

Verifying Attorneys’ Fees,documentingunderoaththeattorneys’feesandcostsbeingsoughtin

this matter,which total$11,291.37.

WHEREFORE,Petitioner,SWIF-TFOODMART, requeststhat this Boardauthorizethe

paymentfrom theleakingundergroundstoragetankfund theamountof$11,291.37in attorneys’

feesandcoststo Petitioner,SWIF-T FOODMART, pursuantto 415 ILCS 5/57.8(1).

Respectfullysubmitted,

Swif-T FoodMart,

Petitioner,

By its attorney,

HEDINGE AW OFFICE

~ ~.Hedin~1t~~

HedingerLaw Office
2601S. Fifth St.
Springfield, IL 62703
(217)523-2753phone
(217)523-4366fax
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STATE OFILLINOIS )
) SS

COUNTY OF SANGAMON )

AFFIDAVIT OF STEPHEN F. HEDINGER VERIFYING ATTORNEYS’ FEES

Affiant, StephenF. Hedinger,beingfirst duly sworn,statesasfollows:

1.: The statementsmadehereinare basedupon my personalknowledge,and I am

competentto testify hereto.

2. I am an attorneyduly licensedto practicelaw in theStateof Illinois; andI amthe

attorneyof recordfor PetitionerSwif-T Food Mart in the caseentitled, Swif-T FoodMart v.

Illinois EnvironmentalProtectionAgency,PCB03-185.

3. This affidavit is beingfiled with the Boardin supportof Petitioner’sMotion for

Authorizationof Paymentof Attorneys’ FeesasCostsof CorrectiveAction.

4. Affiant, Attorney StephenF. Hedinger,startedwork on this casein June2003,

andhasrepresentedPetitionersincethattime. His total time for this case,representingPetitioner

in this Fundreimbursementmatter,including paralegaltime, is $10,862.50.

7. AttachedasExhibit A is an accuratesummaryof the legal workdone, andlegal

feesandcostsincurred,with respectto this matter. The summaryhasbeentakenfrom actual

invoicesof theattorneyand paralegalinvolved,andthusreflectsactualwork performedandfees

andcostsincurred. All timerelatessolely to this LUST fund reimbursementcase(PCB 03-185).

The summaryrevealsthe datethe work wasperformed,thedescriptionof work performed,the

amountof time spent,and the total feesand costs incurred. The “time keeper” reflects the

attorney or paralegal(SF11 meansStephenF. Hedinger, and the initials ERA are those of

Affiant’s paralegal,Elaine Agnew); all paralegalwork was conductedunder the direct

supervisionandauthorityof theAffiant. Thetotal numberof hoursincurredincludestimespent



drafting pleadings,reviewing the record, discussing the case with the client and its

representatives,preparingfor and participatingin thehearing,draftingtheclosingbrief andreply

brief, reviewingRespondent’sbriefsandpleadings,reviewinghearingofficer andBoardorders,

andparticipatingin all other litigation activities,includingstatusconferences.Thetotal number

of attorneyhours expendedwas60.20,and thetotal numberof paralegalhoursexpendedwas

14.30,which werereasonableandnecessaryfor the issuesinvolved. The hourly ratechargedby

me was $165.00,and the hourly ratechargedby my paralegalwas $65.00. Theseratesare

commensuratewith the prevailingratefor generallegal servicesin Springfield, Illinois for the

yearsrepresented,andarewell belowmarketratesfor attorneysconcentratingin environmental

mattersin Illinois, which generallyareaboutdoublethe amountactuallychargedin this case.

Accordinglythetotal amountof legal feesincurredandsoughtherein,$10,862.50,is reasonable,

legitimateandappropriate.

FurtherAffiant sayethnot.

Subscribedandswornto beforeme,aNotary Publicin andfor saidCountyandState,this

~ day of June,2004.

OFFICIAL SEAL
ERIN N. WYSS

NOTARY PUBUC,STATE OF IWNOIS
MY cOMMISSION EXPIRES 9.13.2006

My CommissionExpires:

R-x~-~c~i~

Notary
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LUST Fund Reimbursement

Date Timekeeper Description Time Total

6/25/03 SFH
Review file materials & begin work on petition
for review 0.50 $82.50

7/1/03 ERA Review file; draft petition for review 2.20 $143.00

7/2/03 ERA
Revise draft petition for review; conf SFH re
same 0.80 $52.00

~.•

7/2/03 SFH

Conference with EA re petition for review;
review draft petition & review file; revise drat
petition 0.90 $148.50

7/3/03 SFH Revise, finalize & file petition for review 0.50 $82.50

7/17/03 SFH
Receive/Review PCB order re acceptance of
petition & scheduling 0.10 $16.50

7/25/03 SFH Receive/Review Swif-T hearing officer order 0.10 $1 6.50

7/30/03 SFH

Telephone hearing officer & IEPA atty Kim re
scheduling and record; ltr client draft & file
waiver of decision deadline 0.50 $82.50

9/17/03 SFH

Telephone conf call IEPA atty & hearing officer
re status; draft decision deadline waiver & ltr
Jake 0.30 $49.50

9/24/03 ERA
Receive/Review Hearing Officer Order; check
IPCB website to see if record was submitted 0.20

.

$1 3.00

9/25/03 SFH
Receive/Review hearing officer order; message
IEPA atty Kim re status of record 0.20 $33.00

9/26/03 SFH Telephone IEPA atty Kim re record 0.20 $33.00

10/21/03 SFH
Telephone atty Kim; telephone hearing officer;
draft add’l extension of decision deadline 0.20 $33.00

10/26/03 SFH
Receive/Review hearing officer order & forward
to client 0.10 $16.50

1 2/1 5/03 SFH Review file & record 0.50 $82.50

1 2/22/03 SFH
Review record; prep for status conf call; attend
telephonic status & sched. Hrg. 0.50 $82.50

1 2/30/03 SFH Telephone client re status of existing case 0.10 $1 6.50

1/6/04 SFH
Telephone hearing officer re hearing date &
pretrial conf date 0.10 $16.50

1/8/04 SFH
Receive/Review hearing notice & hearing officer
order 0.10 $16.50

1/13/04 SFH Telephone client re hrg & status & strategy 0.10 $16.50

1/29/04 SFH
Review file & prepare for final pretrial; t/c
hearing officer & IEPA atty Kim 0.50 $82.50

2/3/04 SFH Review file re prep for hrg.; t/c Jake & Karl 2.50 $41 2.50

2/4/04 ERA
Review file for upcoming hearing; draft not to
appear for EPA personnel 4.20 $273.00

2/4/04 SFH
Conference with EA re record & hrg prep.; work
on witness list; finalize & file; t/c EPA atty Kim 1 .00 $1 65.00

2/5/04 ERA Draft not. of errata/refiling of witness list 0.20 $1 3.00
2/5/04 ERA Review case law re handling charges 1 .20 $78.00

2/5/04 SFH

Telephone IEPA atty Kim & conf call Kim &
hearing officer re prep for hrg.; review file; t/c
Kim; voicemail client 1.10 $181.50
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LUST Fund Reimbursement

2/6/04 ERA Research re budget details 2.10 $1 36.50

2/6/04~ SFH
Telephone client; rec & review add’l record
pages from Kim 0.40 $66.00

2/9/04 ERA Work on list of documents missing from record 0.90 $58.50
2/9/04 SFH Telephone atty Kim re pre-hrg issues 0.50 $82.50

:

2/10/04 SFH

Letter to atty Kim re hearing witnesses; add’l
prep for hrg.; rec & review add’l record docs
from Kim; t/c client; to Libertyville & add’l hrg
prep. 7.70 $1,270.50

2/11/04 SFH
Meeting with client & add’l hrg prep & record
review; participate in hrg; return Spfld 9.00 $1 ,485.00

2/24/04 SFH Receive/Review hearing transcript from PCB 0.20 $33.00
3/1 5/04 SFH Review Swif-T file & work on closing brief 8.50 $1 ,402.50
3/1 6/04 SFH Draft closing brief; revise, finalize & file 6.80 $1 ,1 22.00
4/7/04 SFH Receive/Review EPA response brief 1 .20 $1 98.00
/1 5/04 SFH Work on reply (begin); gather materials 0.20 $33.00

4/20/04 SFH Work on reply 7.00 $1 ,1 55.00

4/21/04 SFH
Final work on reply; draft motion for leave to
file; revise, finalize & file all 5.00 $825.00

5/20/04 ERA Draft motion for attorney fees 2.50 $1 62.50

5/20/04 SFH

Conference with EA re case decision; t/c
(voicemail) to client re same; conference with
EA re motion for attorney fees 0.30 $49.50

5/24/04 SFH Telephone IPCB re status of decision; t/c client 0.10 $1 6.50

5/27/04 SFH
Receive/Review PCB order; revise draft of
motion for attorney fees and research re same 2.90 $478.50

5/28/04 SFH Research (add’l) re motion for attorney fees 0.30 $49.50

Total 74.50 $10,862.50
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Date Description Cost

7/3/03 Filing fee for Petition for Review $ 75.00
2/10/04 Mileage to/from hrg $ 1 83.00
2/11/04 Hotel charges for 2/11/04 $ 93.24
4/9/04 Online research charges for March 2004 $ 1 9.86

4/22/04
Federal Express charges for shipment to
IPCB on 4/22/02 $ 17.14

5/10/04 Online research charges for April 2004 $ 40.63

Total $ 428.87



~ECE~VED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
JUN 072004

SWIF-T FOODMART, ) STATE OF ILLINOIS

Petitioner, Pollution Control Board
)

v. ) PCBO3-185
) (UST appeal)

ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

To: BradleyHalloran,HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

JohnKim
Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021 N. GrandAve. East
P.O. Box 19276
~Springfield,IL 62794-9276

Theundersignedcertifiesthatan original andninecopiesof Petitioner’s Motion for
Authorizationfor PaymentofAttorney’s FeesasCostsof CorrectiveAction wereservedupon the
ClerkoftheIllinois Pollution ControlBoardandonecopy wasserveduponthehearingofficer and
theabovepartyofrecordin this casevia first classU.S. Mail by enclosingsamein envelopeswith
postagefully prepaid,and J~ydepositingsaid envelopesin a U.S. Post Office Mail Box in
Springfield, Illinois on the~-day ofJune,2004.

HedingerLaw Office
2601SouthFifth Street
Springfield,IL 62703
(217)523-2753phone
(217)523-4366fax

THIS FILING IS SUBMITTED ON RECYCLED PAPER


