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STATE OF ILLINOIS
GINA PATTERMANN pollution Control Board

PCB 99-187
V. (Citizen Enforcement,

BOUGHTON TRUCKING AND MATERIALS, Noise & Air)
INC.

Respondent.

COMPLAINANT’S MOTION FOR CLARIFICATION OF

BOARD’S ORDER OF AUGUST 1. 2003

Now comes Complainant, Gina Pattermann (“Pattermann”), by her attorneys, and

for her Motion for Clarification of the Board’s Order ofAugust 7, 2003 in connection with

the Motion of Respondent, Boughton Trucking and Materials, Inc. (“Boughton”) for

Discovery Sanctions, states:

1. On August 7, 2003 the Board issued its Order granting in part and denying

in part Boughton’s Motion for Discovery Sanctions. A copy of the Order is attached

hereto as Exhibit A.

2. In the August 7 Order, this Board held that it” will not grant Boughton’s

motion to bar the testimony of any other witnesses, pleadings, or documents pertaining

to the subject matter of Mr. Zak’s proposed testimony. However, the Board notes that

the current discovery schedule set by the parties together with the hearing officer

ordered all depositions completed by May 2, 2003, and all dispositive motions filed on or

before May 30, 2003.”

3. On April 2, 2003, the Hearing Officer issued an Order in connection with

Boughton’s Motion to Strike Pattermann’s Witness List A copy of this Order is attached
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hereto as Exhibit B. The Hearing Officer allowed Pattermann to select one witness from

her disclosure list to testify as her witness at the hearing of this matter. The, hearing

officer further stated that written statements may be submitted at the hearing by the

recently-disclosed witnesses as participants subject to cross-examination. The order

also provided that notices of witnesses to be disposed had to be served by March 21,

2003, and all depositions completed by May 2, 2003. Finally, the hearing officer denied

Boughton’s Motion to Limit Statements by Excluded Witnesses.

4. Mr. Zak, the witness. who has now been excluded, would have testified

regarding Boughton’s violation of IEPA regulations and possible modifications to

Boughton’s facility. In reading the foregoing Orders together, it is unclear whether the

Board in its August 7 Order intended to allow Pattermann to designate a new witness to

testify regarding these subjects or whether Pattermann is limited to submitting such

testimony from witnesses already identified. In either case, it is also unclear whether the

Board envisions an extension of the deposition cut-off date in connection with such

substitute testimony, particularly given the Board’s concluding finding in the August 7

Order that the sanction imposed will “promote timely discovery in the future.”

5. Pattermann does not by this Motion seek to unnecessarily delay these

proceedings, nor does she seek an open-ended extension of the discovery cut-off

(particularly since any further depositions would be for Boughton’s benefit). Rather,

Pattermann only seeks clarification regarding the designation of substitute witnesses in

connection with the subject matter of Mr. Zak’s proposed testimony and the concomitant

need for a limited re-opening of discovery as set forth above.

6. The Board should note that the Hearing Officer in his most recent order,
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with the concurrence of counsel for Pattermann, provided for the filing of the instant

Motion but also directed that the parties shall schedule a dispositive motion cut-off date

at next status conference, set for September 24, 2003.

7. Based on the foregoing, Pattermann asks this Board to clarify its Order of

August 7, 2003 and provide direction to the parties regarding the nature of the evidence

Pattermann will be allowed to tender in lieu of Mr. Zak’s testimony and any further

discovery that may be necessitated by such substituted evidence.

Respectfully submitted,

Gina Pattermann

By: _________________________
One of her attorneys

Michael S. Blazer
Matthew E. Cohn
The Jeff Diver Group, L.L.C.
1749 S. Naperville Road
Suite 102
Wheaton, IL 60187
630-681-2530
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he caused the above and foregoing Notice
of Filing and COMPLAINANT’S MOTION FOR CLARIFICATION OF BOARD’S ORDER
OF AUGUST 7, 2003, all on behalf of the Complainant, to be served via facsimile
transmission upon the following:

Mark R. Ter Molen
Patricia F. Sharkey
Kevin G. Deshamais
Mayer, Brown, Rowe & Maw
190S. LaSalle Street
Chicago, IL 60603
Fax No. (312) 706-9113

on this
21

st day of August, 2003.

Roger D. .Rickmon
Rickmon:~&Kocsis
1000 Essington Road
Suite 145
Joliet, IL 60435
Fax No. (815) 744-1681

THE JEFF DIVER GROUP, L L C

By:
Michael S. Blazer
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ILLINOIS POLLUTION CONTROLBOARD
August7, 2003

GINA PATTERMANN, )

Complainant, )
)

v. )
) PCB99-187

BOUGHTONTRUCKING AND ) (Citizens Enforcement- Noise,Air)
MATERIALS, INC., )

Respondent. )

ORDEROF THE BOARD (by N. J. Melas):

OnMay 23, 2003,respondentBoughtonTruckingandMaterials, Inc., (Boughton~filed a
motion for discoverysanctionsagainstthecomplainantin this proceeding,Ms. GinaPatterman
(Mot.). Ms. Pattermanfiled this citizens’ enforcementcomplaintagainstBoughtonon June17,
1999,allegingnoiseandair pollutionviolations. On June10, 2003, Ms. Pattermanfiled a
responseto themotion for discoverysanctions~Resp.).Boughtonreplied to Ms. Patterman’s
responseon June20,2003 (Reply). The Boughtonfacility is a stonequarrythat produces
crushedstone,locatedat 11746SouthNapervillePlainfield Roadin Plainfield,Will County.

Forthefollowing reasons,theBoardgrantsBoughton’smotion for discoverysanctionsin
partanddeniesthemotionin part. TheBoardbarsMr. Zakfrom testifyingathearingregarding
Boughton’snoncompliancewith Illinois EnvironmentalProtectionAgency (Agency)regulations
andpossiblemodificationsto Boughton’sfacility. However,theBoard doesnot barany other
witnesses,pleadings,ordocumentspertainingto thesubjectmatterofMr. Zak’s proposed
testimony,nor doestheBoardawardBoughtonattorneyfees.

BACKGROUND

Boughtonallegesthat Ms. PattermanrepresentedshehadretainedMr. GregZak asan
expertwitnessto testify at hearing. Mot. at2. BoughtonissuedMr. Zakasubpoenaandsent
him a noticeofdepositionfor April 23, 2003. Id. In response,Mr. Zak sentBoughtona
contractstatingthefee for his services.BoughtoninformedMs. PattermanandBoardhearing
officer BradHalloranoCtheallegederroneousbilling. Mot. at2. Boughtonallegesthat in a
telephonicstatusconferencewith all threepartieson March 27, 2003,Ms. Pattermanstatedshe
understoodher responsibilityto retainher expertwitness. Id.

BoughtondeposedMs. Pattermanon April 8, 2003. Mot. at2. At thedeposition,
Boughtonclaimsthat its attorneyaskedMs. Pattermanto confirm that Mr. Zakwould attendhis
depositionandMs. PattermanstatedshethoughtMr. Zakwould bethere. Id.

On April 23, 2003,Mr. Zakdid not appearathis scheduleddepositionwith Boughton.
Mot. at3. BoughtoncontactedMr. Zakby telephonewho respondedthat he hadnotbeen
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retainedby Ms. Patterman.BoughtonandMr. Zakleft avoicemail messageto thiseffect for
hearingofficer Halloran. Id.

Ms. Pattermanclaimsthat shehasretainedMr. Zak asa noiseexpertwitnessandthat she
is preparedto compensatehim forhis services.Resp.at2. However,Ms. Pattermandid not
supportthesefactswith a signedaffidavit.

APPLICABLE REGEJ LATIONS

UnderSection101.800(b),theBoardwill ordersanctionswhenaparty fails to comply
with proceduralrules, boardordersor hearingofficer orders. 35 III. Adm. Code101.800(b).
Sanctionscan includebaiTingtheoffenderfrom filing pleadingsor documentsrelatedto any
issueto whichthe relusalor failurerelates. 35 III. Adm. Code 10l.800(b)(2). TheBoardmay
alsobar a witnessfrom testifyingconcerningthat issue. 35 lU. Adrn. Code 101.800(bi(6).

In decidingwhat sanctionto impose,theBoardmustconsiderfour factors:

The relativeseverityofthe refusalorfailure to comply;thepasthistoryofthe
proceeding;thedegreeto which theproceedinghasbeendelayedorpredjudiced;
andthe existenceor absenceof badfaith on thepartoftheoffendingparty or
person.35 Ill. Adm. Code 101.800(c).

BOUGHTON’SARGUMENTS

BoughtonrequeststheBoardto barMr. Zakasawitnessandbar any additional
witnesses,pleadings,ordocumentspertainingto thesubjectmatterofhis testimony. Mot. at5,
9. BoughtonalsoaskstheBoardto awardBoughtonattorneyfeesattributableto Ms.
Patterman’sabuseofdiscoveryprocessin theamountof$19,520.25. Mot. Exh. 4.

BoughtonarguesthatMs. Patterman’sassertionthat shehasretainedMr. Zakwas
unsupportedby an affidavitasrequiredby Section101.504of theBoardrules, andtherefore,
insufficient asamatteroflaw. Replyat 1; citing 35 ill. Adm. Code 101.504.

Bou~htonftirther arguesthatMs. Patterman’sallegedretentionis late. Replyat 2.Board
hearingofficer Brad Halloranorderedthepartiesto completeall depositionsby May2, 2003.
Mr. Zak’sdepositionwasscheduledfor April 23, 2003. Ms. Pattermandid notseekto remedy
herfailure to provideMr. Zakfor depositionuntil shefiled theresponseon June10, 2003.
Replyat 5.

Boughtonarguesthat in this instancesanctionsarewarranteddueto Ms. Patterman’s
negligenceandabuseof Boardproceduralrules. BoughtoncontendsthatMs. Patterman’s
historyof abuseof thediscoveryprocessin thisproceedingwarrantssanctions.Mot. at5-6.
BoughtonarguesthatMs. Pattermanrefusedto producea documentidentifiedin her
interrogatoryresponsespertainingto propertyvaluesin thesubdivisionallegedlyimpactedby
Boughton’soperations.Mot. at6. Boughtonfiled amotionto compelproductionofthe
documentandMs. Pattermanclaimedherhusbandfrom whom shehadrecentlyseparated
possessedthedocument.BoughtonsubpoenaedMr. Pattermanfor thedocumentandhe failed to
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appearatthedepositionandfailed to providethesubpoenaeddocument.Boughtonarguesthat
Ms. Pattermanhasfailed to appearatleastsix statusconferencessetby hearingofficerorder.
BoughtonfurtherarguesthatMs. Pattermanfailed to provideaddressesorphonenumbersfor
two ofher fourwitnessesthathascausedBoughtonsignificantdelayin proceedingwith
discovery.

Boughtonarguesthat Ms. Pattermanalsoexhibitedbadfaith. Mot. at 10. Boughton
opinesthatMs. Pattermanknewshehadnot retainedMr. Zakatthetime sheidentifiedhim as
herwitness. If not intentional,BoughtonarguesthatcausingBoughtonto incurtheexpenses
associatedwith preparingfor andtravelingto adepositionwherethedeponentdid not appear
wasclearlynegligent. Mot. at ii. BoughtoncontendsthatMs. Pattermanknewshedid not
retainMr. Zakandneglectedto inform Boughton.

Boughtonarguesthat for all ofthesereasons,sanctionsagainstMs. Pattermanare
warranted.

PATTERMAN’S RESPONSE

Ms. Patterman’srespondsthat Boughtonhasnotestablishedprejudiceresultingfrom the
delayin discovery,hasnot shownany badfaithon thepartofMs. Patterman.Resp.at 3-4. Ms.
Pattermanadmitsthat therewasalack ofclarity surroundingMr. Zak’sattendanceatthe
depositionscheduledfor April 23,2003. Ms. Pattermanstatesshemerely thoughtthatMr. Zak
would attendthedepositionandthatBoughtonshouldhaveconfirmedMr. Zak’s attendance
beforepreparingfor adepositionthatwasnot certainto occur. Id.

Ms. Pattermanalsocontendsthatshehasofficially retainedMr. Zak. Resp.at 3. Ms.
PattermanarguesthatBoughton’.scontentionsofbadfaitharemerely“unsubstantiated
speculation.”Resp.at 4. Ms. Pattermanarguesthesolutionis to takeMr. Zak’s deposition,not
barhis testimony. Id.

Ms. Pattermanalsocontendsthat theattorneyfeesBoughtonseeksforthecancelled
‘depositionareunreasonable.•Resp.at4. Ms. PattermanarguestheBoardproceduralrulesdo
notallow theBoardto monetarilysanctiontheoffendingparty. Resp.at5; citing Revisionofthe
Board’sProceduralRules:35 Ill. Adm Code101-130,R00-20,slip op. at7 (Dec. 21,2000).Ms.
Pattermanfurtherassertsthat Boughtonprovidedno breakdownofcostsor othermethodfor
determiningthereasonablenessoftheamountssought. Ms. Pattermandoesconcede,however,
thatBoughtonmaybe arguablyentitledto costsfor travel to andattendanceatthecancelled
deposition.

DISCUSSION

In assessingwhethersanctionsarewarranted,theBoardmustdetermineif Ms. Patterman
violatedahearingofficerorder,boardorder,orproceduralrule,includingany subpoenaissued
by theBoard. 35 Ill. Adm. Code 101.800(a). TheBoardmustalsoconsidertherelativeseverity
oftherefusalor failure to comply, thepasthistory oftheproceeding,thedegreeto which the
proceedinghasbeendelayedorprejudiced,andtheexistenceorabsenceof badfaith on thepart
oftheoffendingparty. Thegoalofimposingdiscoverysanctionsis to promotediscovery,not
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necessarilyto punish. IEPA v. CelotexCorn., 168 Ill. App. 3d 592, 522I~.E.2d888 (3rdDist.
1988).

TheBoardfinds Ms. Patterman’sconducthasamountedto an abuseofdiscoveryand
grantsBoughton’smotionfor discoverysanctionsin part. UnderSec’tion 101.616(f),failure to
comply with any orderregardingdiscoverymaysubjecttheoffendingpersonsto sanctions.35
Iii. Adm. Code101,616(f). Here,Mr. Zakdid not appearathis scheduleddepositionbecause
Ms. Pattermanhadnot retainedhim. Ms. Pattermandoesnotdisputethesefacts. In addition,the
hearingofficerorderedthatthepartiescompleteall depositions‘by May 2, 2003. By notmaking
Mr. Zakavailableathis scheduleddepositionorany othertimebeforeMay 2, 2003,Ms.
Pattermandid notcomply with thehearingofficer’s orderto completeall ‘depositionsby a time
certain. In addition,Ms. PattermanpreventedBoughtonfrom completinganydiscovery
depositionof her expertnoisewitness. Ms. Pattermanhasviolatedse’veralhearingofficer orders
in thepastby notappearingatstatusmeetingsandby notproducingadocumentsubpoenaedby
Boughton.The Boardfinds thatMs. Patterman’sconductamountsto an abuseofthediscovery
process.

TheBoardwill notgrantBoughton’smotionto barthetestimonyof any otherwitnesses,
pleadings,ordocumentspertainingto thesubjectmatterofMr. Zak’sproposedtestimony.
However,theBoardnotes‘thatthecurrentdiscoveryschedulesetby ‘the partiestogetherwith the
hearingofficerorderedall depositionscompletedby May 2, 2003, andall dispositivemotions
filed on orbeforeMay 30, 2003.

Regardingattorneyfees,theappellatecourthasheldthat theBoardhasno authorityto
awardattorneyfeesas asanction.ESGWatts.Inc. v. PCB,286 Ill. App. 3d 325, 337-338,676
N.E.2d299, 307-08(3d Dist. 1997);seeRevisionof theBoard’sProceduralRules: 35 111. Adni.
Code101-130,R00-20,slip op. at7 (Dec.21, 2000). Accordingly,theBoarddeniesBoughton’s
motion for attorneyfees.

CONCLUSION

TheBoardgrantsBoughton’smotionfor discoverysanctionsin partanddeniesthe
motion in part. TheBoardbarsMr. GregZak’s testimonyathearing,butdeniesBoughtoñ’s
motion to bar anyotherwitnesses,pleadings,ordocumentspertainingto thesubjectmatterof
Mr. Zak’sproposedtestimony. TheBoardalso deniesBoughton’smotionfor attorneyfees. The
Boardfinds thesanctionit imposestodayis appropriateto remedytheabuseofthediscovery
processtheBoardfinds todayandto promotetimely discoveryin thefuture.

IT IS SOORDERED.
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I, DorothyM. Gunn,Clerkof the Illinois Pollution ControlBoard,certify that theBoard
adoptedtheaboveorderonAugust7, 2003,by avoteof7-0.

DorothyM. Gunn,Clerk
Illinois Pollution Control Board
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REARINGOFFICERORDfl

On March17, 2003,andagainon March27, 2003,telephonicconferenceswereheld in
this matter. At theconferences,thestatusofthematterwasdiscussedandthehearingofficer
maderulings on theoutstandingmotions.

OnMarch5, 2003,respondentfiled amotionforexpeditedhearingofficerorderstriking
complainant’switnesslist. In themotion, respondentrepresentsthat complainantrecently~~
tenderedawitnesslist to therespondentthat included100witnessesthatcomplainantintendsto
call atthehearing. Complainantorallyrespondedto themotionattheMarch 17,2003,
telephonicconference.

In themotion, respondentarguesthat 97 ofthewitnessesrecentlydisclosedwerenot
includedin theanswerstorespondent’sinterrogatoriesservedon orbeforeJuly23,2001.
Respondentalsoarguesthat thewitnesslist is vague,cumulativeandlackssufficientinformation
to allow respondentto determinethenatureofthetestimonythewitnesseswouldprovide. At the
March17,2003,conference,complainantorallyarguedthatshedid notknow ofanyadditional
witnessesat thelime sheansweredtheinterrogatoriesandthat sheseasonablysupplementedthe
answerwith therecentdisclosureoftheadditional97 witnesses.

Respondentrepresentedthat the“greatmajority” oftherecentlydisclosedwitnesseswere
listedin thelocaldirectoryin theyear2000andcouldhavebeendisclosedin complainant’s
answersto respondent’sinterrogatoriesservedon orbeforeJuly23, 2001. Thehearingofficer
agreed.By waitingoverayearandahalfto disclose97 additionalwitnesses,thehearingofficer
foundthat complainant’sdisclosurewasnotreasonablenorwasit seasonable.Thehearing
officeralsofoundthat thesubjectoftheir testimonywasvague. Complainantdid not indicate
thatthesewitnesseshadpersonalknowledgeofthecontestedmatteronly that“thefollowing
personsshalltesti!~’asto howrespondent’sactionsaffecttheirdaily lives.” Thehearingofficer,
however,allowedcomplainantto selectonewitnessfromthedisclosurelist to testit~as
complainant’switnessatthehearing. Complainantrepresentedthat sheintendsto call Donald

)
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Boudreauasheradditionalwitness. To that end,respondent’smotionwasgrantedin partand
deniedin part.

Also attheMarch 17,: 2003,conference,thehearingOfficer statedthatpursuantto Section
101.628oftheBoard’sproceduralrules,writtenstatementsmaybe submittedatthehearingby
therecentlydisclosedwitnessesasparticipantssubjectto cross-examination.Shouldthe
participantdeclineto becross-examined,or if theparticipantis unavailable,it will be treatedas
publiccomment.Respondentobjected. Therespondentrepresentedthat it would file awritten
objectionon orbeforeMarch21, 2003. Complainantwasdirectedto file aresponseon orbefore
March 25,2003.

Additionally, complainantrepresentedthat shewould file astipulationstatingthat there
will beno evidencepresentedathearingregardingthe lossofvaluationallegationon anyhouse
built byPattersonBuildersotherthanthehouseshepresentlylivesin. Finally, it wasagreedthat
noticesofthewitnessesto bedisposedmustbe servedon orbeforeMarch21,2003,andthatall
depositionsbe completedon orbeforeMay2, 2003.

At theMarch 27,2003,conference,thehearingofficeraddressedrespondent’swritten
motionto limit statementsby excludedwitnesses.Complainantfiled herresponseon March27,
2003. Respondentarguesin its motionthat to allow thepreviouslyexcludedwitnessesto file
written statementsasparticipantspursuantto Section101. 628 oftheBoard’s proceduralrules
would circumventmodernrulesofdiscovery. Complainantrespondedthat theAct permitssuch
writtenstatements.

Thehearingofficer foundthat theplain languageofSection101 628 clearlyallows for
statementsfromparticipantsregardlessofinterveningactionsorevents. Respondent’smotion
wasdenied.

Thehearingofficeralsodirectedthatcomplainantserveon therespondentanyadditional
reportsthather expertmayhavegeneratedon orbeforeApril 3, 2003. Reportsnot turnedover
on orbeforeApril 3. 2003,eitherfrom thecomplainantor therespondent,will notbe allowed
withoutgoodcause.

Finally, in light oftheApril 3, 2003,cut-offdatefor theparties’disclosureof their
respectiveexpertsreports,all dispositivemotionsmust-bo-filedonorbefore-May30, 2003+

Thepartiesaredirectedto participatein atelephonicstatusconferencewiththehearing
offceron April 16, 2003,at2:00p.m. Thestatusconferencemustbeinitiatedbythe
complainant,buteachpartyis nonethelessresponsiblefor its own appearance.At thestatus
conference,thepartiesmustbepreparedto discussthestatusoftheabove-captionedmatterand
theirreadinessfor hearing.
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if IS SOORDERED.

~
]3rañleyPJiallO±Ln
HeanngOfficer
Illinois Pollution ControlBoard
JamesR ThompsonCenter,SuiteI 1-500
100WestRandolphStreet
Chicago,Illinois 60601
312.814.8914
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CERTIFICATEOF SERVICE

It is herebycertifiedthat truecopiesoftheforegoingorderweremailed,first
class,to eachofthefollowing on April 2, 2003:

JaimyM Levine DeenCollins
Kevin U Deshamais LisaCollins
MarkR TerMolen 4435EsquireCircle
PatneiaSharkey Naperville,IL 60564
Mayer,Brown, Rowe& Maw
190 SouthLaSalleStreet GinaPattermann
Chicago,IL 60603 4439EsquireCircle

Naperville,IL 60564
KennethA. Carison
RogerD. Rickmon
ThomasR Wilson
Tracy,Johnson,Bertam& Wilson
116North.ChicagoStreet
Suite600
Johet,IL 60432

It is herebycertifiedthat atruecopyofthe foregoingorderwashanddeliveredto
the following onApril 2,, 2003:

DorothyM. (Jumi
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100W RandolphSt, Ste 11-300
Chicago,Illinois 60601

BradleyP.lIalloran
HearingOfficer
Illinois PollutIonControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet,Suite11-500
Chicago,Illinois 60601
3128148917


