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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:

JOHNS MANVILLE, a Delaware
Corporation,

Complainant,
No. 14-3
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ILLINOIS DEPARTMENT OF
TRANSPORTATION,

Respondent.
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RESPONDENT’S MOTION TO DISMISS

On behalf of Respondent, lilinois Department of Transportation, Lance T. Jones, Special
Assistant Attorney General, and Phillip McQuillan, Special Assistant Attorney General, pursuant
to Section 2-619.1 of the Code of Civil Procedure, 735 ILCS 5/2-619.1, and pursuant to the
Rules of the Pollution Control Board, title 35 Ill. Adm. Code Section 101.100 et seq., submit
Respondent’s Motion to Dismiss, and states as follows:

1. Johns Manville should be barred, pursuant to the provisions of Section 31(d) of the Act,
415 ILCS 5/31(d), and pursuant to Section 2-619(a)(9) of the Code of Civil Procedure,
735 ILCS 5/2-619(a)(9), from proceeding on this duplicative action before the Board.

2. The complaint filed by Johns Manville should be dismissed pursuant to Section 2-615 of
the Code of Civil Procedure, 735 ILCS 5/2-615, because it consists wholly of the
conclusions of the pleader and the conclusions are not supported by specific pleaded
facts; the complaint is substantially insufficient as a matter of law.

3. Attached hereto is Memorandum of Law in Support of Respondent’s Motion to Dismiss

which Respondent incorporates by reference as if fully set forth herein.
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Wherefore, Respondent request that the complaint filed by Johns Manville be dismissed.

Phillip McQuillan, #3122873

Special Assistant Attorney General
llinois Department of Transportation
Office of Chief Counsel

2300 South Dirksen Parkway, Room 313
Springfield, IL 62764

Phone: 217-782-3215

Fax: 217-524-0823

E-mail: Phillip.McQuillan@illinois.gov

Respectfully submitted,

ILLINOIS DEPARTMENT OF TRANSPORTION,
Respondent,

o [Pl PR Rl

Phillip MgQuillan
Special Assistant Attorney General
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

JOHNS MANVILLE, a Delaware
Corporation

Complainant,
No. 14-3

V.

ILLINOIS DEPARTMENT OF
TRANSPORTATION,

Respondent.

MEMORANDUM OF LAW IN SUPPORT OF RESPONDENT’S MOTION TO DISMISS

Respondent, the lllinois Department of Transportation, by Lance T. Jones, Special
Assistant Attorney General, and by Phillip McQuillan, Special Assistant Attorney General,
pursuant to Section 2-619.1 of the Code of Civil Procedure, 735 ILCS 5/2-619.1, and pursuant
to Rules of the Board, title 35 [IlLAdm.Code 101.100 et seq., presents Memorandum of Law in

Support of Respondent’s Motion to Dismiss.

STATEMENT OF FACTS

Complainant, Johns Manville (*JM”), a Delaware corporation, brought this action before
the lllinois Pollution Control Board on its own motion pursuant to Section 31(d) of the lllinois
Environmental Protection Act (the “Act”), 415 ILCS 5/31(d) (Complaint, par. 1).

A. The Site.

JM operated a manufacturing facility in Waukegan, lllinois on a tract of land it owned
consisting of approximately 300 acres (Complaint, par. 6). Site 3 is a small portion of land on
the south side of Greenwood Avenue. At all times relevant herein Site 3 was owned by
Commonweath Edison (“ComEd”). In approximately the 1950s and 1960s, JM used Site 3 as a
parking lot for its employees and invitees, pursuant to a license agreement with ComEd
(Complaint, par. 18). Asbestos-containing Transite pipes were used for curb bumpers on the
parking lot surface. Aerial photographs show that these bumpers were. in place in the 1950s

(Complaint, par. 19).
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B. Nafional Priorities List.

On September 8, 1983, the United States Environmental Protection Agency (the “US
EPA”) added a portion of the JM Site to the National Priorities List (“NPL”) under the
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”") due to

asbestos contamination (Complaint, par. 7).

C. Federal and State Enforcement Action.

JM’'s complaint herein is silent regarding the State of lllinois’ involvement in the federal
CERCLA action. According to the Federal Register, Volume 69, No. 34, Friday, February 20,

2004, under Notices, appears the following:

Under 42 U.S.C. 9622(d), notice is hereby given that on February
11, 2004, a proposed First Amended Consent Decree (“Amended
Decree”) in United States and People of the State of Illinois, ex rel.
Madigan v. Manville Sales Corporation, Civil Action No. 88C 630,
was lodged with the United States District Court for the Northern
District of lilinois.

In this action, the United States asserted claims under 42 U.S.C.
9606 and 9607 to require Manville Sales Corporation, now known
as Johns Manville, to perform certain response actions and to
reimburse response costs incurred by the United States in
response to releases and threatened releases of hazardous
substances at a facility known as the Johns Manville Waukegan
Disposal Area in Waukegan, lllinois (the “Site”). The State of
lllinois intervened in the action [emphasis added], which was
resolved in March of 1988 through entry of a Consent Decree (the
“1988 Decree”) that provided for Johns Manville to perform a
remedial action that the United States Environmental Protection
Agency (“EPA”) selected in a Record of Decision dated June 30,
1987.

During construction of the remedy required under the 1988
Decree, EPA issued two Explanations of Significant Differences
approving changes to certain aspects of the remedy. The
Amended Decree provides for implementation of these changes.

As stated in the Federal Register, JM entered into a Consent Decree in 1988 and was
entering into a First Amended Consent Decree in 2004 regarding its former manufacturing
facility in Waukegan, lllinois. Thé Respondent asks the Board to take judicial notice of the
Federal Register, an official publication of the United States government and judicial notice of
United States and People of State of lllinois ex rel. Madigan v. Manville Sales Corporation, in

the United States District Court for the Northern District of lllinois, Eastern Division in Civil
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Action No. 88 C 630, the record of which is maintained by the Judicial Branch of the United

-.States government.as-a-public-court record.--Court-records-are -public-information-and-available-----—eeeee

on the internet through the PACER system.
D. First Amended Consent Order.

On December 16, 2004, a First Amended Consent Decree was entered by the United
States District Court—Northern District of lllinois, Eastern Division, Civil No. 88C 630, involving
three parties: the United States, the State of lilinois, and Manville Sales Corporation, now
known as Johns Manville. A copy of the cover page containing the caption of the action and the
signature pages—pages 71 through 75 are attached hereto as Respondent’s Exhibit A. Site 3
is specifically outlined within the Firét Amended Consent Decree as Exhibit 4 to First Amended
Consent Decree. Exhibit 4 to the First Amended Consent Decree is attached hereto as
Respondent’s Exhibit B.

b

E. Administrative Order on Consent.

On June 11, 2007, Complainant JM entered into an Administrative Order on Consent
(“AOC") with [US] EPA whereby JM agreed to conduct a “removal” action at four specific off-site
areas—one of them is designated as “Site 3” (Complaint, par. 10). Site 3, the focus of the
instant action, is located south of the Greenwood Avenue right-of-way and east of North
Pershing Road in Waukegan, llinois, near the southwestern corner of the former JM

manufacturing facility (Complaint, par. 12).
F. Asbestos Contamination Off-Site.

JM ceased operations at its facility in approximately 1998. Also in 1988, asbestos
containing material (*ACM”) was discovered beyond the boundaries of the JM owned Site, on
adjacent property owned by ComEd and by the City of Waukegan (Complaint, par. 9). In
December 1998, ACM was discovered at the surface of the area currently designated as Site 3
(Complaint, par. 13). Subsequent subsurface investigations of Site 3 revealed ACM at a depth
of one to three feet below ground surface (bgs), primarily at the north end of the site, and at a
depth of up to four feet bgs in at least two areas of the site. (Complaint, par. 14). Transite pipe,
a non-friable form of ACM, is the predominant ACM found at Site 3 (Complaint, par. 15). The
northwest portion of Site 3 contains miscellaneous fill material,. some of which has been found to-

contain asbestos (Complaint, par. 16).
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G. Road Construction.

~"T""Records show that in approximately 1971 Respondent IDOT began construction of a ramp
to the Amstutz Expressway as part of its reconstruction of the Pershing Road/Greenwood
Avenue intersection (Complaint, par. 20). During this construction, pursuant to a temporary
easement agreement with ComEd, IDOT built a detour road cutting a large, curved swath
through the former parking lot in the area currently designated as Site 3 and destroyed the
parking lot during this construction (Complaint, par. 21). This detour was used as an
expressway bypass until the ramp construction was completed in 1976 (Complaint, par, 22).
Records show that a contractor was paid a special “excavation fee” to “remove and obliterate”
the detour after construction was complete. The detour road and the former parking lot are no

longer intact at Site 3 (Complaint, par. 23).

IDOT has admitted to EPA that it dealt with asbestos pipe during the construction project.
[DOT stated in a CERCLA Section 104(e) Response that a retired engineer, Mr. Duane Mapes,
recalled “dealing with asbestos pipe during the project and burying some of it. As the
Department does not have information where the ACM was located at the start of the project
and where it is alleged to have been disposed, he was unable to ask Mr. Mapes to provide more
infoemation.” (Complaint, par. 24). IDOT was not ultimately made a party to the 2007 AOC with
EPA. At the time the AOC was signed,EPA took the position that there was insufficient
evidence to name IDOT because IDOT did not admit to burying any ACM on or neaf Site 3
[emphasis added] (Complaint, par. 25).

H. Remediation of Site 3.

The “Engineering Evaluation and Cost Analysis” (“EE/CA”) Revision 4 approved by [US]
EPA on February 12, 2012, for Site 3—Modified Alternative 2'—includes a requirement to
remove all asbestos-impacted soils to a depth of four (4) feet below the ground surface in the
northeast portion of Site 3, and also requires JM and ComEd to create a clean corridor for all
utilities running through Site 3 by excavating all soil to a depth of two (2) feet below each utility
line and a minimum width of twenty-five (25) feet centered on each utility line (Complaint,
paragraphs 27-30). The Action Memorandum i.ncluded further modifications that were not
previously included in the February 1, 2012, EE/CA approval letter. The Modified Alternative 2
set forth in the Action Memorandum requires JM and ComEd to create a clean corridor for each
utility line “extending to a depth requested by the owner of the utility line with placement of a

continuous barrier at the base and sides of the exca_vation to inhibit further excavation and/or
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exposure beyond clean fill.” [t also includes a new compliance alternative of abandoning and

-relocating utility-lines.in-lieu of creating-clean-utility- corridors ;- pending-written-approval from [US] -

EPA and provided each utility owner signs a voluntary subrogation agreement to abandon its
line(s). Any new utility lines would be required to bypass the ACM-contaminated areas of the
site or to be fully enclosed within utility vaults so as to eliminate the need for excavation during

repair or maintenance activities (Complaint, paragraphs 31-32).

ARGUMENT

. JM should be barred, pursuant to 31(d) of the Act, 415 ILCS 5/31(d) and pursuant to
Section 2-619(a)(9) of the Code of Civil Procedure, 735 ILCS 5/2-619(a)(9), from
proceeding on this duplicative action before the Board. :

Section 31(d) of the Act, 415 ILCS 5/31(d), states in pertinent part: “* * * Unless the
Board determines that such complaint is duplicative or frivolous, it shall schedule a hearing and
serve written noticé thereof * * * .” It is clear from JM’'s complaint that the US EPA and the
State of lllincis have been proceeding against JM pursuant to the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C.A. Section
9601 et seq. JM’'s complaint makes it very clear that JM has been the subject‘of an
enforcement action brought by the US EPA and lllinois. See paragraphs 7, 8, 10, 24, 25, 27
through 37,‘ 55, and 56 of JM’s complaint. '

A. US District Court Action under CERCLA.

JM’s complaint herein is silent regarding the State of lllinois” involvement in the
federal CERCLA action. According to the Federal Register, Volume 69, No. 34, Friday,
February 20, 2004, under Notices, appears the following: ‘

Under 42 U.S.C. 9622(d), notice is hereby given that on February 11,
2004, a proposed First Amended Consent Decree (“Amended Decree”) in
United States and People of the State of Illlinois, ex rel. Madigan v.
Manville Sales Corporation, Civil Action No. 88C 630, was lodged with the
United States District Court for the Northern District of lllinois.

In this action, the United States asserted claims under 42 U.S.C. 9606
and 9607 to require Manville Sales Corporation, now known as Johns
Manville, to perform certain response actions and to reimburse response
costs incurred by the United States in response to releases and
threatened releases of hazardous substances at a facility known as the
Johns Manville Waukegan Disposal Area in Waukegan, lllinois (the
“Site”). The State of lllinois intervened in the action [emphasis
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added], which was resolved in March of 1988 through entry of a Consent
Decree (the “1988 Decree”) that provided for Johns Manville to perform a

remedial action that the United States Environmental Protection Agency
(“EPA") selected in a Record of Decision dated June 30, 1987.

During construction of the remedy required under the 1988 Decree, EPA
issued two Explanations of Significant Differences approving changes to

certain aspects of the remedy. The Amended Decree provides for
implementation of these changes.

* * *

As stated in the Federal Register, JM entered into a Consent Decree in 1988 and was
entering into a First Amended Consent Decree in 2004 regarding its former manufacturing
facilityA in Waukegan, lllinois. The State of lllinois was an intervening party. The Respondent
asks the Board to take judicial notice of the Federal Register, an official publication of the United
States government and judicial notice of United States and People of State of lllinois ex rel.
Madigan v. Manville Sales Corporation, in the United States District Court for the Northern
District of lllinois, Eastern Division in Civil Action No. 88 C 630, the record of which is
maintained by the Judicial Branch of the United States government as a public court record.

Court records are public information and available on the internet through the PACER system.

On December 16, 2004, a First Amended Consent Decree was entered by the United
States District Court—Northern District of lllinois, Eastern Division, Civil No. 88C 630, involving
three parties: the United States, the State of lllinois, and Manville Sales Corporation, now
known as Johns Manville. A copy of the cover page containing the caption of the action and the
signature pageé—pages 71 through 75 are attached hereto as Respondent’s Exhibit A. Site 3
is specifically outlined in Exhibit 4 to First Amended Consent Decree. Exhibit 4 to the First

Amended Consent Decree is attached hereto as Respondent’s Exhibit B.

The First Amended Consent Decree acknowledges and contemplates the likelihood of
contribution claims on the part of Johns Manville in a section of the First Amended Consent
Decree with a subheading: “XVII. Covenants by JM, Other Claims, Contribution Protection”.
This section is found on pages 63, 64, and 65 of the First Amended Consent Decree. These

pages are attached hereto as Exhibit C.

Although JM says in paragraph 57 of the complaint before the Board the following:

“Complainant JM is not aware of any identical or substantially similar action pending before the
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Board or in any other forum against Respondent IDOT based on the same conduct or alleging

-.the same._violations.of the Act’,.the statement.ignores .what has taken place on the federal level.— o

and what is still taking place on the federal level. JM is a defendant in the federal lawsuit
regarding the same manufacturing plant that created and used Site 3, the parking lot, which is
the subject of the instant action before the Board. The State of llinois is a party to the federal
lawsuit regarding the same manufacturing plant that created and used Site 3, the parking lot,
which is the subject of the instant action before the Board. The lllinois Department of
Transportation is a department in the executive branch of state government (see, 20 ILCS 5/5-
15).‘ The Department does not have a legal identity separate and apart from the State of
lllinois—it is not a separate body, corporate and politic. An agency of the State may not be a
defendant in a circuit court action; state agencies are arms of the State itself. Rockford Mem’l
Hosp. v. Dep’t of Human Rights, 272 Ill. App. 3d 751, 756 (1995). JM has been in federal court
with the State of lllinois regarding its manufacturing plant which ié the source of the transite pipe
that JM refers to in allegations before the Board. JM has made the same claims, as made here

before the Board, to the US EPA and to lllinois.
B. Administrative Order on Consent under CERCLA.

Site 3 is the subject of Administrative Order on Consent, Region Five, US EPA No. V-W-
07-870 between JM and ComEd and US EPA. Clearly the issues surrounding Site 3 are
currently being dealt with in an administrative action brought by the US EPA. The complaint
before the Board is duplicative of the CERCLA enforcement action being conducted by the US
EPA and the State of lllinois. The federal Administrative Order on Consent is currently dealing
with the remediation of Site 3—the same subject matter as the instant action filed with the
Board. There is nothing in the First Amended Consent Decree that prevents JM from seeking
contribution from others regarding matters involving alleged environmental violations commited
by others on property defined as not being a “Manville Owned Site”. Paragraph 67 of the First

Amended Consent Decree states:

The parties agree that the Facility defined herein is a “Manville Owned
Site” within the meaning of paragraphs 27 and 41 of the Stipulation and
Order of Dismissal and Settlement entered by the Court for the Southern
District of New York (91 Civ. 6683 [RWS]) (“Global Settlement Order”).
Nothing contained herein is intended to or shall be interpreted as waiving
any rights that the parties may have under the Global Settlement Order
with respect to areas outside of the boundaries of the facility. See
Respondent’s Exhibit C.
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This further supports the Respondent’s position that the Complaint filed by JM is duplicative.

C. Jurisdiction is still in the federal forum.

The record in the federal case leaves little doubt that JM was aware of the fact that
asbestos contamination at Site 3 was an issue—that enforcement action would be taken for
the remediation of Site 3. In December 1998, ACM was discovered at the surface if the
area currently designated as Site 3 (Complaint, par. 13). Site 3 is specifically noted as
“Exhibit 4 to the First Amended Consent Decree in United States et al. v. Manville Sales
Corporation (N.D. Ill. Civ. Action No. 88C 630) See Respondent’s Exhibit B attached hereto.
JM has been aware of the road construction in the vicinity of Site 3 since the construction
occurred in the 1970s. The road construction in the 1970s was open for all to see—part of it
occurred on-the road on the south side of the street across from the JM manufacturing
facility. The federal court has retained jurisdiction over the subject matter of the First
Amended Consent Decree. (See Respondent’s Exhibit A, page 71, par. 81 of First

Amended Consent Decree). Paragraph 81 states:

This Court retains jurisdiction over the subject matter of the First
Amended Consent Decree and over JM for the duration of the
performance of the provisions of the Decree, for the purpose of enabling
the parties to apply to the Court for such further Order, direction and relief
as may be necessary for construction or modification of The Decree, to
enforce compliance-with its terms or to resolve disputes in Accordance
with Section XlI (Dispute Resolution).
The federal court has retained jurisdiction to deal with this matter. At the same time this
matter is still before the US EPA in the form of the Administrative Order on Consent, Region

Fiv'e, US EPA No. V-W-07-870 between JM and ComEd and US EPA.

There are at least three federal matters that have a direct bearing on Site 3: (1) the
case, United States and People of State of llinois ex rel. Madigan v. Manville Sales
Corporation, in the United States District Court for the Northemn District of lllinois, Eastern
Division in Civil Action No. 88 C 630, (2) the federal action known as the “Global Settlement
Order”, specifically paragraphs 27 and 41 of the Stipulation and Order of Dismissal and
Settlement entered by the Court for the Southern District of New York (91 Civ. 6683 [RWS])
(“Global Settlement Order”), and (3) Administrative Order on Consent (“AOC") with [US] EPA
whereby JM agreed to conduct a “removal” action at four specific off-site areas—one of them is

designated as “Site 3"—the same site at issue before the Board. (Complaint, par. 10). JM
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should be barred from bringing this action in yet another forum—the lllinois Pollution Control

B = To Y- o B

What ultimately will happen in the remediation of Site 3 will take place and should take
place in a federal forum. The law that should be applied is the Comprehensive Environmental
Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C.A. Section 9601 et seq. The
State of lllinocis has been a party to the federal action. If JM has a viable claim for contribution
against the State of lllinois, it should be presented in a federal forum where matters involving
Site 3 are presently located. If JM has a viable claim for contribution, it should be governed by
the law under CERCLA—the law that has been applied to the JM matters surrounding the JM

manufacturing facility in Waukegan, lllinois.

The US EPA considered whether the Department should be made a party in the federal
action, and the US EPA determined that the Department would not be made a party. See
Complaint, paragraph 25. If JM is not satisfied with the determination of the US EPA, the
correct recourse is for JM to file a contribution claim in the district court in United States and
People of State of lllinois ex rel. Madigan v. Manville Sales Corporation, in the United States
District Court for the Northern District of Illinois, Eastern Division in Civil Action No. 88 C 630
and to proceed therein. JM has the option of filing a claim in federal district court under Section
107 of CERCLA, 42 U.S.C.A. 9607, or JM can file a claim for contribution against the State of
lllinois under Section 113 of the Superfund Amendments and Reauthorization Act (“SARA"), 42
U.S.C.A. 9613, '

II. JM’s complaint should be dismissed pursuant to Section 2-615 because it is
substantially insufficient in law.

JM makes the following allegations against the Department:

" Records show that in approximately 1971 Respondent IDOT began construction of
- a ramp to the Amstutz Expressway as part of its reconstruction of the Pershing

Road/Greenwood Avenue intersection. (Complaint, par. 20).

During this construction, pursuant to a temporary easement agréement with ComEd,
IDOT built a detour road cutting a large, curved swath through the former parking lot
in the area currently designated as Site 3 and destroyed the parking lot during this

construction. . (Complaint, par. 21).

9
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__The detour road was used as _an expressway bypass until the ramp construction

was completed in 1976. . (Complaint, par. 22).

Records show that a contractor was paid a “special excavation” fee to “remove and
obliterate” the detour after construction was complete. The detour road and the

former parking lot are no longer intact at Site 3. . (Complaint, par. 23).

JM alleges IDOT has admitted to EPA that it dealt with asbestos pipe during the
construction project. JM alleges IDOT stated in a CERCLA Section 104(e)
Response that a retired engineer, Mr. Duane Mapes, recalled “dealing with
asbestos pipe during the project and burying some of it. As the Department does
not have information about where ACM was located at the start of the project and
where it is alleged to have been disposed, he was unable to ask Mr. Mapes to

provide more information.” (Complaint, par. 24).

IDOT was not ultimately made a party to the 2007 AOC with EPA. At the time the
AOC was signed, EPA took the position that there was insufficient evidence to
name IDOT because IDOT did not admit to burying any ACM on or near Site 3.
(Complaint, par. 25).

A. The complaint contains conclusions of the pleader, but the conclusions are not
supported with specific facts and are substantially insufficient as a matter of law.

The Department has not admitted burying any transite pipe at Site 3. Mr. Mapes, a
retiréd IDOT employee did not admit that the Department buried any transite pipe at Site 3.
JM is leaping to conclusions that the Department buried transite pipe at Site 3, but these
conclusibn are not supported with facts. JM has presented these facts to the US EPA. The
US EPA has taken the position that there are insufficient facts to name the Department as a
potentially responsible party because the Department has not admitted that it buried any

ACM on or near Site 3. See Complaint, par. 25.

In Beck v. Budget Rent-a-Car, 283 lll.App.3d 541, 669 N.E.2d 1335 (App. 1% Dist.
1996), the Court addressed the standard to apply in a motion to dismiss pursuant to Section
2-615 of the Code and stated:

10
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The question presented by a section 2-615 motion to dismiss a complaint for
failure to state a cause of action is whether sufficient facts are stated in the

Graphics Co. v. Nickum, 159 Ill.2d 469, 639 N.E.2d 1282 (1994). In ruling on
such a motion, the court must take all well-pleaded facts in the complaint as
true and draw reasonable inferences from those facts which are favorable to
the pleader. Ziemba v. Mierzwa, 142 1ll.2d 42, 153 lll.Dec. 259, 566 N.E.2d
1365 (1991). However, conclusions of law or fact contained within the
challenged pleading will not be taken as true unless supported by specific
factual allegations. Ziemba, 142 Ill.2d at 47, 153 [ll.Dec. 259, 566 N.E.2d
1365. Id., 669 N.2d at 1337.
The Department has not admitted burying any transite pipe at Site 3. Mr. Mapes, a
retired IDOT employee did not admit that the Department buried any transite pipe at Site 3.
Site 3 is specifically noted as “Exhibit 4 to the First Amended Consent Decree in United States
et al. v. Manville Sales Corporation (N.D. lll. Civ. Action No. 88C 630) See Respondent’s
Exhibit B attached hereto. Please note that Site 3 is not the only off-site location where ACM
has been discovered. The Department did not build a temporary road over Sites 1, 2, 4, 5, 6, or

7, yet they contain ACM.

Six utility lines run through Site 3. (Complaint, par. 17). The complaint also alleges that
the US EPA wants JM and ComEd to remediate Site 3 by doing the following:

a. Excavate soil in the northeast portion of Site 3 (approximately 0.14 acres)
identified as the “limited excavation area”, to remove all ACM and asbestos fibers

(estimated to a depth of 4 feet);

b. Excavate soil and sediments contaminated with ACM and/or asbestos fibers to a
minimum depth of 2 feet below each utility line and extending to a depth
requested by the owner of each utility line with placement of a continuous barrier
at the base and sides of the excavation to inhibit further excavation and/or
exposure beyond the clean fill and a minimum width of 25 feet centered on each
utility line and clean backfill [to] provide a clean corridor for utility maintenance on
Site 3 or, alternatively, abandon and relocate utility lines, conditioned on signed
voluntary subrogation agreements from the utility owners; (Complaint, par. 35.
b).

There are inferences that can reasonably be drawn from paragraphs 17 and 35 of the

complaint—there are 6 utility lines that run through Site 3 and the utility lines are underground

1"

complaint - which,if -established; could-entitle the plaintiff to-relief.—/llincis————————
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utility lines, What else could explain the remediation request by the US EPA as to the utility

digging and backfilling. It would be more likely to conclude that the transite pipe that has been
buried at Site 3 was buried when the utility companies did digging and backfilling. If the
complaint is taken as a whole, then the conclusion that the Department is responsible for buried
transite ACM at Site 3 is a conclusion wholly of the pleader, not supported with specific facts,

and insufficient in law.
B. The lawful activity of building a roadway does not constitute open dumping.

JM alleges that the Department built a temporary road across Site 3 and then later
removed it. From this, JM goes on to conclude that the Department committed the act of “open
dumping” of transite pipe at Site 3. One might wonder who committed open dumping of ACM at
Sites 1, 2, 4, 5, 6, and 7. The federal enforcement action names JM. See Respondent’s Exhibit

B for the locations of these other Sites.

This matter against the Department has been incorrectly characterized in JM’s
complaint before the Board as “open dumping”. Section 21 of the Act, 415 ILCS 5/21,

provides in pertinent part:

No person shall:
(a) Cause or allow the open dumping of any waste:

* * *

(e) Dispose, treat, store, or abandon any waste, or transport any waste into this
state for disposal, treatment, storage or abandonment, except at a site or facility
which meets the requirements of this Act and of regulations and standards
thereunder.

Section 3.305 of the Act, 415 ILCS 5/3.305, defines “open dumping” as “the consolidation of
refuse from one or more sources at a disposal site that does not fulfill the requirements of a

sanitary landfill.”

JM has failed to allege fhat the Department possessed transite pipe, brought it from off-
site, or deposited transite pipe at Site 3. Just because the transite pipe was present in an aerial
photograph in the 1950s (Complaint, paragraph 19), does not mean that the transite pipe
“parking bumpers” were intact and visibly identifiable on the surface of Site 3 in the early 1970s

when the road construction work was done. The allegations against the Department essentially

12
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say that the Department caused a temporary road to be built in the area of Site 3 in the early to

_.mid-1970s_and then_removed. the temporary road, .The Department did not cause or,allowuthe,_______._,A__,.,,._f,,.A._i,,a_;

dumping of waste. The Department did not “treat, store or abandon transite pipe” or other ACM
at Site 3. Building a temporary road in the vicinity of Site 3 does not constitute open dumping.
Neither the intended road work nor any actual roadwork was for the purpose of the “open
dumping” of transite pipe or other ACM. Based on the long history of the JM facility and JM’s
dumping of ACM on its own property and on adjacent property not owned by JM (See Sites 1, 2,
4, 5, 6, and 7 depicted in Respondent’s Exhibit B)—JM'’s allegations against the Department
wholly consist of conclusions of the pleader and are not based upon specific facts. The

complaint should be dismissed because it is substantially insufficient as a matter of law.
CONCLUSION

JM’s complaint before the Board is duplicative of the CERCLA enforcement action being
conducted by the US EPA and the State and should be dismissed. JM’s complaint should be
dismissed because it consists wholly of the conclusions of the pleader and the conclusions are
not supported by specific facts. The complaint should be dismissed as being substantially

insufficient as a matter of law.

Respectfully submitted,

ILLINOIS DEPARTMENT OF TRANSPORTION
Respondent,

N A A

Philfp McQuilfan ‘)
Special Assistant Attorney General

Phillip McQuillan, #3122873

Special Assistant Attorney General
lllinois Department of Transportation
Office of Chief Counsel

2300 South Dirksen Parkway, Room 313
Springfield, IL 62764

Phone: 217-782-3215

Fax: 217-524-0823

E-mail: Phillip.McQuillan@illinois.gov
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IN THE UNITED STATES DISTRICT COURT . 0158 »
FOR THE NORTHERN DISTRICT OF ILLINOIS : ‘
EASTERN DIVISION
: | )
UNITED STATES OF AMERICA, | )
)
Plaintiff, )
)
and )
PEOPLE OF THE STATE OF ILLINOIS, )
ex rel. LISA MADIGAN, Attorney General of )
the State of Illinois, )
. )
Plaintiff-Intervenor )
' )
-y~ ) CIV. ACTION NO. 88C 630 -

) ) X
MANVILLE SALES CORPORATION )
(now known as Johns Manville) )
)
Defendant. )
)

" FIRST AMENDED CONSENT DECREE

Date Lodged with Court; 2 { /f /(5 A ,
Date Entered by Court: /A /[ /Ce / 0 51

EPA Regionb Records Ctr,.. . ... ... ...

Respondent's Exhibit A
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o 71 o |
XXXVIL RETENTION OF JURISDICTION/ FINAL JUDGMENT

. 81 l Tins Court retains j_urisdiétidn ox;'cr the subject matter c:f the Ficst Ame:ndcd
Consent Docres andover JM fox; the ;iumtion‘ ofpérfomiaince of the:.provisiohs of the Decres; for
the pur_posle of ‘e'nabling any §f thc Parties to apply to the Court.f(’)r such fqrﬁlér o'rdér,‘ direcﬁbn
and felicf as n;xay be necessary for coh;t'.tructic;n or modiﬁcéﬁon of thic Decree, to enforce '

| t%ompliénc’e with its terms or to resolve disputes in accordancé'With éé@ﬁon Xt (Dmpuie ,
' Resoluﬁon). ' | | | |
$2. This First Amended anscnt Decrec‘ and its eichibits copstitute the final, complete,
and exclusive ég‘ree;nent and imdt.:tstanding améng the parties with respect to the settlement -
‘ .emquiediﬁ the 'Fﬁst A;xlendeq- Cox'xsc;nt Decree. Tiw parties aéknqwledg.c that Lherc are 0o
representations, agreémex;ts or understandings mlaﬁng to tﬁe-sctﬂément other than those
k expressly wn@ed in this First Amended Consent Decrec.
- 83.  Upon approval and entry by th; Court, this First Amehded Consent Decree shall :
. consututc 2 final judgment between and among the Uni@ States, the Statc andJM The Court
finds that there'is no' j.lllsit. reason for_' delay and therefore enters thisj.udgn?;ent asa ﬁnal judgment
" under Fed. R. Civ. P. Standss. S
| - DEC 01 2004
SO ORDERED THIS __ DAY OF __. 7 ,20__.
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)

The undersigned parties enter into this First Atended Consent Decroein the mafter of United
tates et al, v, Maville Sales Corporation (now known as Johns Manvifie), Civil Action No. .
88C 630, N.D. Ilinois, Eastern Division SR

‘

Date: . 3‘2'0% oo B %n W
, THOMAS L. SANSONETT]
- Assistant Aftorney Geperal
Environment and Watural Resources
Diwvision '
U.S. Department of Justice

' FOR THE UNITED STATES OF AMERICA

N -~

"Date; 9, 4.09

MIRIAM L. CHESSLIN

Trial Attorney

Envitonmental Enforcement Section

Environment and Natural Resources
. Division '

U.S. Department of Justice
" Post Office Box 7611

Washingtor, DC 20044

(202) 514-1491

PATRICK FITZGERALD
“United States Attomney for the
Northern District of Illinois .

Date: _ .

’ LINDA WAWZENSKI
Assistant U.S. Attomey
219 S. Dearborn Street

- Chicago, IL 60604. -
(312) 353-1994
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The undersigned parties enter into this First Amended Consent Decree in the matter of United

tates et al, v, ville Sales Co ti

88C 630, N.D. Illinois, Eastern Division

pae 43 8 -

 Date: [ -0

S

ow known as Johng Manville), Civil Action No.

A B—

THORMAS V. SKINNER

. Regional Administrator

U.S. Environmental Profection
Agency, Region 5 )

T R. CARLSON S
Associate Regtonal Counset N

‘U.S. Environmental Protectipn

Agency, Region 5§
77 West Jackson Boulevard -
Chicago, Iilinois 60604
(312) 886-6059
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74 .

The undersigned parties auter into this Fm.-t Amended Consent Dezres in the matter of United

States et al. v, Manuﬂe&algs Q‘gmomhgg {now kno m s Johns Many_ﬂle), Civil Ac’ucm No ,
88C 630, N.D Illinois, ‘Bastern Division -

FOR THE STATE OF ILLINOIS

LISA MADIGAN
Aftorney General

State of Ilinos
MATTHEW J. DUNN

Chief, Environmental Enforcement/
Asbcst'os Litigation Division

Assnstanf Attcmey Genefal
188 West Randolph St

20% Floor ’

Chicago, IL 60601

(312) 814-3094

ILLINOIS ENV]RONWNTAL PRO'I'EC'I'ION :

Division of Legal Counse}.
1021 Grand Avenue East
Springfield, Tllinois 62794-9276
(217) 782-5544 ‘
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The undersigﬁed parties enter into this First Amended Consant Deares in the matier of Unitsd

= : . o~y
g5

et al. v, Manville Sales Corporaiton (now known as Jo «xM vnll Civil Action No.
88C 630, N.D. Dlinois, Bastern Division _

c;[:?{o? B
- Dat

FOR JOHNS MANVILLE

7% MM

BRUCE D, RAY - -
* Associate General Counsel
717 17" Strest (80202) | '

P.0. Box 5108 s
Denves, Colorado 30217
(303} 978-3527
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B 0%’/};;) '

‘sﬂEBv . v . ' o SITE 2 ,

; o - JOHNS MANVILLE f
- - Property line L Waukegan, Hinois ‘

. i Approximata areas of '
Z asbestos contamination SHHES 1,2,3,4,5,6 and 71

discovered between 1998

GRAPHIC ‘SCALE

g NqIYx3 s uspuodsey

0 425 850 ’ and 2003 Exhibit 4 to First Amended Consent Decree ln
‘ United States et al. v. Manville Sales Corporation
August 2003, Revision 0 © [{N.D. {ii. Civ. Action No. 88C 630) i
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~ | -

~ not to sue regarding any claim or cause 'ofn'ction againgt any persoxi corp;)ziﬁon or other entity
_ not a signatory ;o this Decree fc;r any liability it may have ammg ozlxlt of or relnting to the M -
Waukegan Fac:hty The United States and the State expressly rescrve the rgit in thei |

unreviewsble discretion to sus any person other than M in connectxon thh the Facility,

@ M agrees to mdcmmt‘y, save and hold harmless the United Statee, the State
and/or their rcpxescntauves fxom any and all clmms or causes of action arismg from acts or
: om;ssxops of IM and/qr its rcprcscnmtxves in carrying out thp activities pursuant to this First
Amcnded Consent Decree, except fc;r such claims or causes of action arising from acts or '
omiséions 6f the United States, énd the State, their employees, agents, and assigns. The Uﬁited
States and the State shall notlfy M of any such claims or actions within 60 wokag days of
recowmg notice that such a clmm or action is anucxpated or hag been ﬁled. The United States
and the State'agree not to act with rgspect to any such claim or action without first providing M
an oppommxty to partxcxpatc |
64 The United States and the State are not to be constmed as parties to, and do not
assume nny linblhty for, any contract cntered mto by IM in canymg out the achvmes pursuant to ‘
this First Amcndefi Consent Decree. The proper completion of the Work under this First
Amended Consent Decree is solely the responsibility of M. -
65.  JM hereby covenants not to su;: and agrees not to assert any claims or causes of
action aéainsf the United States or the Stato'with respect to the Facility or this First Amended
Consent Decree, including, but x;ot limited to:

(a) any direct or indirect claim for reimbursement from the Hazardous Substance

Respondent's Exhibit C
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- A

64
| Supcrﬁmd (wabhshcd pursuant to the Intemal Rcvmue Code 26US.C. § 9507) through
CERCLA Sechons 106(b)(2), 107 111, 112 113 orzmy othcrpmvxmon oflaw;
(b)  any claims against the Umted States and/or the State urider CBRCLA
Sectmns 107 or 113, 42 US.C. §§ 9607 or 9613; ar |
' ) any claxm arising out of response actions or in connection with the
Facility, including any claim under the United States Constitutior, the § te Constitution, the
'I“ucker Act, 28 U.S;C.-'tj l4§l, the Bqual Ac'cms to Jusu'c'e Act, 28 US.C. § 2412, as amended, or
'a.t.common. law. | ' .
'66. US.EPA agwé that upon entry of the Original Cons;;:x;t Decree, the June 14,
1984 Administrnﬁva Order by Consent described in the Preamble (B above), has been completed
by M to U.S.'EPA's satisfaction and has been terminated. On September 1, 1987, U.S. EPA
~ entered an AMine Order.agains't JM requiring JM to implement the RODAat the Facility.
US. EPA agrees that upon cnﬁ'y of thé Original Consent Decres, the Septcinber 1, .1987
Administrative Order was withdrawn and is of no further fome or effect.
67.  The parties agroo that the mew defined herein is a “Manvme Owned Site”
wi.thin the meaning of paragraphs 27 and 4.1 of thé Stipulation and Order of Dis@s@ and
Sottlement cntered by the Court on October 28, 1994 in Manvillo Corp. ot al, v, United States of
Americs, United States Distriot Court for the Southiern District of Now York (91 Civ. 6683
(RWS]) (“Global Settlement Order”), 'Nothing containqd herein is intended to or shall be
interpreted as waiving any rig,hts. that the partics may have under the Global Settiement Order
with respect to arcas outside of the boundaries of the Facility. |

68.  In any subsequent administrative of judicial proceeding initiated by the United
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-~ -~

States or the State for injunctive relief; recévcry of rcspome costs, or ;)ther appropriate relief
mlatmg to the Facility, M ahall not nssert, md may not mmntmn, any defense or clarm based
upon thc pnnmplw of waiver, res judicata, collateml cstoppel 1ssuo preclusion, clmm-sphttmg,
-or otha dcfcnses based upon any contention that the c}mms raised by the Umted States or the

" State in the sub'sequént pmg w&c or should have been brought in the‘ instant case. .

69.  The Parties agree, and by' entering this Firs Amended Consent Decree this Court

j  finds, that JM is entitled, as its eﬁ‘eotiva date, to protccnon from ooutribuhou actions or claims as

provided by CERCLA Secuon 113(ﬂ(2), 42U.S8 C § 9613(f)(2) for matters addrwsed in this |
First Amended Copsent'Decmc. Matters addressed include the Work set forth in Secuon V and
the response costs pursmmt to Secnon XIV
c XVIL N.QIIEES
70. Whencver. under the turms of this First Amended Consent Decree, notice is

' reqmred to be given by one party to another. ot service of any papcrs or process is nocessxtated
bythe djspute resolution provisio.ns of Section XII hereof, such cosrespondence shall be directed
to the foﬂpwina individux'ﬂs at &m addresses 'spoci‘ﬁcd bcl_tsw, unless those individuals or their |

successors give notice of a change to the other Parties in,wﬁﬁng: .
~ Chief, Environmental Exﬁorcmncng Sect.ion

Environmental Enforcement Section

U.S. Department of Justice -

P.O. Box 7611

Washington, D.C. 20044-7611
DJ# 90-11-1.7B
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Illinois Pollution Control Board, No. 14-3

_ CERTIFICATE OF SERVICE

I, Phillip McQuillan, herein certify that | have served a copy of the foregoing, Motion to

Dismiss and Memorandum of Law, upon:

Susan Brice lllinois Pollution Control Board
Attorney at Law Brad Halloran, Hearing Officer
Bryan Cave LLP James R. Thompson Center
161 North Clark St,, Suite 4300 100 W. Randolph, Suite 11-500
Chicago, IL. 60601 Chicago, IL. 60601
susan.brice@bryancave.com Brad.Halloran@illinois.gov
Kathrine Hanna lllinois Pollution Control Board
Attorney at Law John Therriault, Clerk of the Board
Bryan Cave LLP “ James R. Thompson Center
161 North Clark St., Suite 4300 100 W. Randolph, Suite 11-500
Chicago, I.. 60601 Chicago, IL. 60601
kathrine.hanna@bryancave.com John.Therriault@illinois.gov

by sending the documents via Email to all persons listed on the service list addressed to each

person’s email address on September 27, 2013, If you require a “paper hardcopy” sent to you,

o [y Wcﬁw/@»

it will be sent upon request.

Phillip MEQuillarf
Special Assistant Attorney General

Phillip McQuillan, #3122873

lllinois Department of Transportation
Office of Chief Counsel

2300 South Dirksen Parkway, Room 313
Springfield, IL 62764

Phone: 217-782-3215

Fax: 217-524-0823

E-mail: Phillip.McQuillan@illinois.gov





