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CERTIFICATE OF SERVICE

I hereby certify that I did on July 25, 2003, send by First Class Mail, with postage thereon

fully prepaid, by depositing in a United States Post Office Box a true and correct copy of the

following instruments entitled NOTICE OF FILING and RESPONSE TO RESPONDENT

HIGHLANDS, LLC’S MOTION FOR SUMMARY JUDGMENT ON COUNT I OF THE AMENDED

COMPLAINT

To: Mr. Jeffery W. Tock Mr. Charles M. Gering, Esq.
Harrington, lock & Royse McDermott, Will & Emery
201 W. Springfield Ave. 227 West Monroe Street
P.O. Box 1550 Chicago, IL 60606-5096
Champaign, IL 61824-1500

and the original and ten copies by First Class Mail with postage thereon fully prepaid of the

same foregoing instrument(s):

To: Dorothy Gunn, Clerk
Illinois Pollution Control Board
State of Illinois Center
Suite 11-500
100 West Randolph
Chicago, Illinois 60601

A copy was also sent by First Class Mail with postage thereon fully prepaid

To: Mr. Brad Halloran, Hearing Officer
Illinois Pollution Control Board
State of Illinois Center, Ste. 11-500
100 West Randolph
Chicago, IL 60601

~ E. McBride
Assistant Attorney General

This filing is submitted on recycled paper.
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STATE OF ILLiNOIS

PEOPLE OF THE STATE OF ILLINOIS ) Pollution Control Board
)

Complainant, )
)

V. ) PCB No. 00-104
) (Enforcement)

THE HIGHLANDS, LLC, an Illinois limited )
liability corporation, and MURPHY )
FARMS, INC., (a division of MURPHY- )
BROWN, LLC, a North Carolina limited )
liability corporation, and SMITHFIELD )
FOODS, INC., a Virginia corporation). )

)
Respondents. )

RESPONSE TO RESPONDENT HIGHLANDS, LLC’S MOTION FOR SUMMARY JUDGMENT
ON COUNT I OF THE AMENDED COMPLAINT

NOW COMES Complainant, PEOPLE OF THE STATE OF ILLINOIS, ex rel LISA

MADIGAN, Attorney General of the State of Illinois, and responds to Respondent Highlands,

LLC’s Motion for Summary Judgment on Count I of the Amended Complaint, as follows:

1. On June 13, 2003, Respondent Highlands filed a Motion for Summary Judgment

on Count I of the Amended Complaint. In its motion, Respondent Highlands alleges that

Complainant is barred from bringing Count I of the Amended Complaint by the doctrine of res

judicata because Roy and Diane Kell are the only individuals named in the allegations and the

Kells have brought and settled an action for private nuisance as of March 11, 2002.

Respondent Highland’s motion also seeks relief from all allegations contained in Count I that

may be alleged to occur after March 11, 2002, based on the assertion that Roy and Diane Kell

have not complained of odors to the Highlands or the Illinois EPA since that date.

2. The doctrine of resjudicata has been described by Illinois courts as follows:

The doctrine of resjudicata, briefly stated, is that a final judgment
rendered by a court of competent jurisdiction on the merits is
conclusive as to the rights of the parties and their privies, and, as
to them, constitutes an absolute bar to a subsequent action



involving the same claim, demand or cause of action. [Citation.]
The doctrine of resjudicata, in all cases where the second suit is
upon the same cause of action and between the same parties or
their privies as the former action, extends not only to the
questions actually litigated and decided, but to all grounds of
recovery or defense which might have been presented. [Citations.]
When a former adjudication is relied upon as an absolute bar to a
subsequent action, the only questions to be determined are
whether the cause of action is the same in both proceedings,
whether the two actions are between the same parties or their
privies, whether the former adjudication was a final judgment or
decree upon the merits, and whether it was within the jurisdiction
of the court rendering it.

People v. Kidd, 398 III. 405, 408-09 (1947). More recently, in People v. Progressive Land

Developers, Inc., 151 III. 2d 294, 176 III. Dec. 874 (1992), the Illinois Supreme Court

summarized the three criteria as “(1) a final judgment on the merits rendered by a court of

competent jurisdiction; (2) an identity of cause of action; and (3) an identity of parties or their

privies.” See also Low v. A & B Freight Line, Inc.,175 Ill. 2d 176, 180, 222 Ill. Dec. 80 (1997).

3. The Illinois Pollution Control Board has applied the doctrine similarly:

Under the doctrine of res judicata, once a court decides a cause of action, it
cannot be retried between the same parties. People v. Jersey Sanitation Corp.,
PCB 97-2, slip op. at 4 (April 4, 2002). The bar extends to what was actually
decided in the first action, as well as those matters that could have been decided
in that suit. See River Bark, Inc. v. City of Highland Park, 184 III. 2d 290, 302,
703 N.E.2d 883, 889 (1998). In general, resjudicata applies when three
elements are present: (1) a final judgment on the merits rendered by a court of
competent jurisdiction; (2) an identity of the parties or their privies; and (3) an
identity of cause of action. Jersey Sanitation, PCB 97-2, slip op. at 4-5.

People v. Peabody Coal Company, PCB 00-1 34, slip op. at 14 (June 5, 2003)

Determination as to whether or not there is identity of causes of action.

4. In the case of RiverPark, Inc. v. City of Highland Park, 184 III.2d 290, 310

(1998), 703 N.E.2d 883, the Illinois Supreme Court adopted the transactional test for the

determination as to whether or not there is an identity of causes of action. In order to determine

whether there is an identity of cause of action between the first and second suits under the
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transactional test, the Court must look to the facts that give rise to plaintiffs’ right of relief, not

simply to the facts which support the judgment in the first action. Rein v. David A. Noyes &

Companyetal, 172 lll.2d 325, 338-339, 665 N.E.2d 1199.

5. The matter of Roy Kell and Dianne Kell v. The Highlands, LLC, and Murphy

Family Farms, Inc., Knox County Case No. 99 L 62, was a private nuisance suit brought by the

Kells against The Highlands and Murphy Family Farms. The elements of a private nuisance

suit include the following: Under Illinois law, in order to recover for private nuisance, plaintiffs

must show that there was substantial invasion of use and enjoyment of their land, and that

invasion was either negligent or intentional and unreasonable. Sprague Farms, Inc. v.

Providian Corp., 929 F. Supp. 1125, In re Chicago Flood Litigation, 176 Ill.2d 179 (1997), 680

N.E.2d 265, rehearing denied, The relief sought in the Kells private suit included civil damages

and abatement of the nuisance. An applicant for injunction against an alleged nuisance must

show that injury is imminent, as well as that there is no adequate remedy at law. Matter of

Chicago Rock Island and Pacific R. Co., 756 F.2d 517. In an action to enjoin an alleged private

nuisance the trial court must balance harm done to plaintiffs against benefit cause by

defendant’s use of the land and the suitability of the use in that particular location. Carroll v.

Hurst, 103 IIl.App.3d 984, 431 N.E.2d 1344. With regard to damages, measures with regard to

damages for a permanent nuisance is depreciation in the market value of the property injured.

Measure of damages for a temporary nuisance is the personal inconvenience, annoyance and

discomfort suffered on account of the nuisance. Tamalunis v. City of Georgetown, 185

III.App.3d 173, 542 N.E.2d 402, appeal denied, 128 IlI.2d 672, 548 N.E.2d 1079. In order to be

considered a permanent nuisance, a structure which constitutes or causes a nuisance must be

lawful, for where such structure is unlawful a presumption arises~-that the force of law will be

brought to bear so as to eradicate the illegality. O’Brien v. City of O’Falon, 80 lll.App.3d 841,

400 N.E.2d 456. Therefore, in the Kells private suit, Plaintiffs pled that the structure was in
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violation of the State’s air pollution provisions as well as the Board’s agriculture-related

regulations to meet the pleading requirements in support of its private nuisance suit. The

subject facility’s compliance with applicable law was relevant to the question of whether the

Plaintiffs were alleging temporary or permanent nuisance and also the allegation of negligence.

Nowhere in the prayers associated with the various counts did the Plaintiffs seek enforcement

of the Section 9(a) of the Illinois Environmental Protection Act, 415 ILCS 5/9(a), nor the Board’s

agriculture-related regulation found at 35 Ill. Adm. Code 501.402(3), or seek an injunction

based on violation of same.

6. In the instant matter, the cause of action alleged in Count I is statutory air

pollution and violation of one of the Board’s agriculture-related regulations. The relief sought is

a finding that the Respondents have violated Section 9(a) of the Illinois Environmental

Protection Act, 415 ILCS 5/9(a) and the Board’s agriculture-related regulation found at 35 III.

Adm. Code 501.402(3), a cease and desist order from further violation of the Act and

regulations, and the assessment of a civil penalty based on the civil penalty provisions of the

Illinois Environmental Protection Act, found at Section 42 of the Act, 415 ILCS 5/42. The

assessment of such penalty is based upon the Section 42(h) factors, 415 ILCS 5/42(h). The

elements of the cause of action necessary to obtain the requested relief include the elements of

air pollution, as set forth formerly at Section 3.02 of the Illinois Environmental Protection Act,

and now Section 3.115 of the Act, 415 ILCS 5/3.115; the elements of Section 9(a) of the Act,

415 ILCS 5/9(a) and Section 33(c), 415 ILCS 5/33(c); the elements of 35 Ill. Adm. Code

501.402(3); and the criteria of Section 42(h). A whole body of case law exists pertinent to a

finding of violation of Section 9(a). This law is not applicable to a finding of private nuisance,

and the award of damages or abatement. The relief sought in the two causes of action is very

different. The Complainant in the instant matter is seeking a finding of violation of a state

statute and assessment of civil penalties payable to the State in trust, based specifically on a
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finding of violation. The Kells sought damages payable to themselves personally and

abatement of a temporary private nuisance specific to their personal circumstances.

7. Attached to the affidavit of James Kammueller are exhibits that consist of

information from the files of the Illinois EPA regarding citizens complaints submitted and field

observations documented regarding odors emanating from this facility. These complaints

include complaints submitted and field observations made after and including January, 2002.

The citizen complaints and observations reported in Mr. Kammueller’s affidavit do not represent

the totality of the citizens complaints and observations submitted in this matter, but do provide a

representation of the complaints submitted. Therefore, as evidenced by the information

contained in and attached to Mr. Kammueller’s affidavit, there are genuine issues of fact

regarding the continuing allegations contained in Count I of the Amended Complaint.

II. Privity of Parties

8. In the instant case, the requisite privity between parties does not exist between

the Complainant and Roy and Dianne Kell.

9. In the case of Diversified Systems, Inc v. Boyd, 286 lIl.App.3d 911, 916 (
4

th Dist.

1997), the court took a close look at the concept of privity:

Privity is said to exist between parties who adequately represent the
same legal interests. In re Marriage of Mesecher, 272 lll.App.3d 73, 76,
650 N..2d 294, 296 (1995) (no privity between Illinois Department of
Public Aid and custodial mother in action for past-due child support). The word
“privity” is not a precise one, and it is no longer used by the Restatement. The
Restatement asks instead whether the nonparty controls the presentation of the
case (Restatement (Second) of Judgments § 39 (1982)) or agrees to be bound
by the determination (Restatement (Second) of Judgments § 40 (1982)) or
whether the non-party is represented by a party (Restatement (Second) of
Judgments § 41(1982)). Representatives under the Restatement are restricted
to five specific categories: trustees, person authorized by the nonparty,
executors, authorized public officials, and class representatives designated by a
court. Restatement (Second) of Judgments § 41(1) (1982)).

A nonparty is subject to resjudicata effects of a suit only if its interests were adequately
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represented. In re L&S Industries, Inc. 989 F.2d 929 (7th Cir. 1993); Mesecher, 272 III.App.3d

at 76, 208 lIl.Dec. at 839, 650 N.E.2d at 296, citing Progressive Land Developers, 151 IlI.2d at

296, 176 III. Dec. at 879, 602 N.E.2d at 825. Id at 918.

10. In the case of In re Marriage of Mesecher, 272 III. App. 3d 73, 76-77 (4th Dist

1995), 650 N.E.2d 294, the court held:

Resjudicata will not operate to preclude a subsequent suit unless there
is an identity of parties or privity. (People ex rel. Burns v. Progressive Land
Developers, Inc. (1992), 151 lll.2d 285, 296, 176 III. Dec. 874, 879, 602 N.E.2d
820, 825.) Privity exists “between parties who adequately represent the same
legal interests.” (Progressive Land Developers, Inc. (1992), 151 lII.2d at 296,
176 III. Dec. at 879, 602 N.E.2d at 825, quoting Hartke v. Chicago Board of
Election Commissioners (N.D.lll. 1986), 651 F. Supp. 86, 90.) “It is the identity
of interest that controls in determining privity, not the nominal identity of the
parties [citation].” Progressive Land Developers, Inc., 151 III.2d at 296, 176
lll.Dec. at 880, 602 N.E.2d at 826.

Here, petitioner testified that although she appeared as a witness at prior
collection proceedings, those proceedings were initiated by the IDPA, through
the office of the State’s Attorney. The issue is therefore, whether the IDPA
adequately represented petitioner’s interests in these prior proceedings. We
hold that it did not. The separate parties claim separate monies. Petitioner
presented uncontroverted testimony that the IDPA sought only to recoup the
public aid monies it had expended; the IDPA was unconcerned with arrearages
accruing prior to petitioner’s receipt of public aid. Since the IDPA was not
interested in the recovery of all monies due, it was not an adequate advocate for
petitioner’s interests.

We find the case of Department of Public Aid ex rel Stark v. Wheeler
(1993), 248 lll.App.3d 749, 188 III.Dec. 741, 618 N.E.2d 1311, to be instructive.
There, the IDPA brought suit to decide the paternity of twins and the liability of
the alleged father for support. Prior to the action initiated by the IDPA, the twins’
mother had filed a paternity suit against the same alleged father. The mother’s
suit had been dismissed with prejudice, which operated as an adjudication on the
merits. (Wheeler, 248 IlI.App.3d at 750-51, 188 III. Dec. at 743, 618 N.E.2d at
1313.) The court held that the IDPA’s claim was not barred by resjudicata,
because the IDPA was not in privity with the mother. (Wheeler, 248 III.App.3d
at 751, 188 lll.Dec. at 743-44, 618 N.E.2d at 1313-14.) The court explained the
interests of public agencies providing aid to children are different from the
interests of the children’s caretakers. Wheeler, 248 III.App.3d at 751, 188
lll.Dec. at 744, 618 N.E.2d at 1314.

11. Similar to the case of In re Marriage of Mesecher, 272 III. App. 3d at 76-77, 650

N.E.2d 294, wherein the petitioner was a witness in the original case but later brought a case of

her own to recover monies owed specifically to her, in the instant matter Roy and Dianne Kell
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are witnesses in the State’s case, but filed a private matter to recover individual damages. And,

similar to the facts of the Mesechercase, in the instant case the State seeks “separate monies”

in the form of a civil penalties, that were neither sought nor available in the cause of action

brought by the Kells in their private nuisance suit.

12. The State’s interest was not represented in the Kells’ matter. The State’s

interest in the instant matter is that of seeking a finding of violation of Section 9(a) of the Act,

415 ILCS 5/9(a), and 35 Ill. Adm. Code 501.402(3), of obtaining a cease and desist order that

most likely would consist of corrective actions taken at the facility so as to meet the

requirements of an order to cease and desist from violations of the Illinois Environmental

Protection Act and regulation promulgated thereunder, and a civil penalty. The Kells sought

damages for themselves, and abatement of the nuisance only to such extent as would address

their personal circumstances, which is all they would be entitled to under a private nuisance

cause of action. The Kells, by no means, could have represented nor did they represent the

State’s interest within the confines of their private nuisance suit. The State’s interests could not

be accommodated in a cause of action of private nuisance. The Kells’ sole interests in their

private nuisance case, were their individual damages and abatement specific to their individual

circumstance.

13. It is the State’s understanding, although the actual settlement has been deemed

confidential and both the Highlands and Murphy Family Farms have refused to provide the

State with a copy of the settlement, that the Kells indeed received very individualized relief.

They received an award of damages, and they and their landlord agreed to vacate the premise

and raze the house. As is obvious from this settlement, the agreed “abatement” would only

serve the individual circumstances of the Kells and by no means were the interests of the State

either represented, served or accommodated in such a settlement.
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III. Final Judgment

14. Respondent contends that the settlement and dismissal obtained in the Kells’

private nuisance suit constitute a final judgment that meet the requirements of the first criteria

for a finding of the applicability of resjudicata.

15. In the case of Elliott v. LRSL Enterprises, Inc., 226 Ill.App.3d 724, 728 (2’~’Dist.

1992), 589 N.E.2d 1074, the court held:

A judgment is final for purposes of resjudicata if it terminates litigation on
the merits so that the only issue remaining is proceeding with its execution.
(Catlettv. Novak(1987), 116 lIl.2d 63, 68, 106 lll.Dec. 786, 506 N.E.2d 586.) It
is true that an agreed order neither constitutes a judicial determination of the
rights of the parties nor represents judgment of the court. (Ad-Ex Inc. v. Cityof
Chicago (1990), 207 Ill.App.3d 163, 177, 152 III Dec. 136, 565 N.E.2d 669.)
Instead, it is a recordation of the private agreement of the parties. (Kandalepas
v. Economou (1989), 191 Ill.App.3d 51, 53, 138 lIl.Dec. 329, 547 N.E.2d 496.)
However, an order entered by consent of the parties operates to the same extent
for purposes of resjudicata as a judgment entered after contest, because it is
conclusive with respect to the matters settled by the order, judgment, or decree.
(Barth v. Reagan (1986), 146 lll.App.3d 1058, 1064, 100 lIl.Dec. 541, 497 N.E.2d
519.) Any other interpretation would effectually nullify all settlements because
the same claim would be subject to the possibility of future litigation and double
recovery.

An agreed order is considered a contract between the parties to the litigation.
Accordingly, its construction is governed by principles of contract law. (Flora
Bank& Trusty. Czyzewski (1991), 122 III.App.3d 382, 388, 164 lIl.Dec. 804, 583
N.E.2d 720; Haisma v. Edgar(1991), 218 llI.App.3d 78, 87, 161 Ill.Dec. 36, 578
N.E.2d 163.)...

16. In the case of Ekkert v. City of Lake Forest, 225 llI.App.3d 702, 707, 588 N.E.2d

482, a case in which plaintiffs attempted to bar the action based upon a theory of collateral

estoppel which entailed much the same analysis as involved in a claim of res judicata, the court

included the following in its decision:

Finally, the Federal court ruling was based on the consent of the parties
to that case. The consent order states that the defendants denied that they had
enforced or observed section 16.06; it is thus quite possible (based on the
limited record that plaintiff provides) that the issue of whether section 16.06
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violates the Federal Act was never actually litigated. Generally, courts are
reluctant to give preclusive effect to consent judgments, in large measure
because the extent to which issues are actually litigated in suits ending in
consent judgments is often doubiful. (La Preferida, Inc. v. Cen,eceria Modelo
S.A. de C.V. (

7
th Cir. 1990), 914 F.2d 900, 906; Avondale Shipyards, inc. v.

Insured Lloyd’s (
5

th Cir. 1986), 786 F.2d 1265, 1272-73). The Federal consent
order does recite that section 16.06 violates the Federal Act. Whether the
defendants actually attempted to litigate this issue is unclear at best, and this
lack of clarity (along with the failure to establish identity of issues or identity of
the relevant parties) forbids giving the Federal consent order any preclusive
effect here.

17. The basis of the resolution of the case of Roy Kell and Dianne Kell v. The

Highlands, LLC, and Murphy Family Farms, Inc., Knox County Case No. 99 L 62, is a

settlement agreement that has not been made available to the State and has been deemed

“confidential”. As such it should only serve as the basis for a claim of resjudicata pertinent to a

claim of private nuisance regarding the actual parties to the original suit. To the State’s

knowledge, none of the issues of the private nuisance suit were litigated other than discovery

disputes. The discovery orders remained uncomplied with at the time the matter settled. Given

the fact that there is no identity of cause of action between the Kells’ private nuisance suit and

the instant matter, and in that none of the material allegations of the private suit were litigated,

the Board should follow the guidance provided by Ekkert v. City of Lake Forest, 225 lll.App.3d

at 707, 588 N.E.2d 482, and exercise great reluctance in giving the private nuisance suit

settlement agreement preclusive effect in the instant matter. As described in the case of Elliott

v. LRSL Enterprises, Inc., 226 lll.App.3d at 728, 589 N.E.2d 1074, the agreement in the Knox

County private nuisance suit is of the nature of a contract between the parties in the suit and

that is how it should be treated in the instant matter — as a privately negotiated contract

concerning individual interests, negotiated and executed shrouded by a claim of confidentiality.

18. Of significance is the fact that Roy and Dianne Kell have refused to talk to Illinois

EPA inspectors since the settlement was signed and entered. See the Affidavit of James
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Kammueller attached. They have refused to answer their door and they have failed to return

phone calls. This behavior raises questions as to what might be included within the terms of

this confidential agreement that now is being cited as a basis for a bar against all allegations

contained within Count I.

IV. Relief Sought by Respondent’s Motion for Summary Judgment

19. The prayer for relief at the conclusion of Respondent Highlands’ Motion for

Summary Judgment on Count I of the Amended Complaint, asks for two forms of relief based

on the theory that Complainant’s claims are barred by the doctrine of res judicata, and a third

form in the alternative. In its prayer, Respondent requested that:

A) The Board determine that the Complainant is barred by the doctrine of

resjudicata from pursuing any complaint against the Highlands arising

out of complaints by either Roy Kell and/or Dianne Kell or utilizing any

testimony by either Roy and/or Diane Kell in support of any alleged

violation of any statute or regulation pertaining to or applicable to odors,

whether past, present or future, originating from The Highlands hog

facility.

B) The Board enter summary judgment in favor of The Highlands and

against the Complainant on Count I as a result of the Complainant being

barred by resjudicata from pursuing Count I as pled.

C) In the alternative, if the relief requested above is denied, this Board enter

partial summary judgment in favor of The Highlands on Count I for that

period of time commencing March 11, 2002 forward for the reason that

either (a) no odor(s) that originated from The Highland has (have)

interfered with the Kells’ enjoyment of their life or property since March
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11, 2002 or (b) if there has been interference since the time, such

interference has not been unreasonable.

A. Request that the Complainant be barred from pursuing allegations arisinq out of
complaints by either Roy Kell and/or Dianne Kell or utilizing testimony by either Roy
and/or Diane Kell in support of allegations of state statute and the Board’s requlations.

20. Respondent’s request that the testimony of Roy and Dianne Kell be barred from

the State’s case is clearly a serious attempt to interfere with and impair the State’s right to

present its case. As set forth above, the State’s cause of action for and the State’s interest in

seeking relief in the form of a finding of violation of a state statute is wholly different and

independent of the Kells private nuisance cause of action. The causes of action are different,

there is no privity between the Kells and the State, and the final judgment considered to be the

basis of this claim of resjudicata is actually a settlement agreement and should not be given

preclusive effect. The three criteria or elements necessary for a finding that a matter is barred

by the doctrine of resjudicata are not present. Therefore, there is absolutely no basis to bar

the Complainant from pursuing allegations arising out of complaints by either Roy KeIl and/or

Dianne Kell nor is there any basis to bar the Complainant from utilizing testimony by either Roy

and/or Dianne Kell in support of alleged violation of any statute or regulation pertaining to or

applicable to odors, whether past, present or future, originating from The Highlands hog facility.

B. Request that the Complainant be barred by res judicata from pursuing all of the

allegations contained within Count I of the Amended Complainant

21. Based on the foregoing, set forth in paragraph 2 through 20 of this response,

there is clearly no basis for Respondent Highland’s assertion of the doctrine of resjudicata.
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C. Request that the Board enter partial summary judgment in favor of The Highlands on
Count I for that period of time commencing March 11, 2002 forward for the reason that
either (a) no odor(s) that originated from The Highland has (have) interfered with the
Kells’ enjoyment of their life or property since March 11, 2002 or (b) if there has been
interference since the time, such interference has not been unreasonable.

22. This request for relief is essentially, if not exactly, the same as the request

contained in the request designated “A” above. It seeks summary judgment solely on the basis

of its claim of resjudicata with regard to the KelIs. As set forth in Paragraph 20 as cited in

Paragraph 21, there is clearly no basis for Respondent Highland’s assertion of the doctrine of

resjudicata. In that resjudicata is not applicable to this matter, there is no basis for a finding of

summary judgment with regard to any testimony the Kells may provide regarding their

experiences since January 2002. As set forth in the Affidavit of James Kammueller, the Illinois

EPA has documentation of citizens complaints of odor emanating from the facility and

inspectors field observations of off-site odors that concern dates after March 11, 2002.

23. Again, this request for relief, designated here as “C”, is an attempt to improperly

impair the State’s ability and right to present its case. It is apparent the Kells are already either

intimidated by the terms of the private nuisance case settlement, or misunderstand its

ramifications. The State has not yet attempted to subpoena them for a discovery or evidence

deposition to attempt to obtain information regarding the motivation for their behavior. The

Respondent cannot be allowed to interfere with the State’s witnesses to any greater degree

than it already has.

24. Respondent has, in the affidavit of Doug Baird, set forth information regarding

Mr. Baird’s position pertinent to the Highland’s facility regarding the Section 33(c) factors. It

appears this was done because the only “people”, as the Respondent states, that were

identified in the Amended Complaint, were the Kells. This is not true. The Amended Complaint

references other complaining individuals, as well, but not by name. Respondents have been

provided copies of documentation concerning other neighbors who have filed complaints
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regarding odor emanating from its facility and of field observations by Illinois EPA inspectors of

offensive odors emanating from the facility off-site of the property. Dating from the first

allegation of unreasonably offensive odors set forth in the Amended Complaint and continuing,

there have been ongoing complaints and observations of off-site odors that emanated from The

Highlands facility. See Affidavit of James Kammueller. As such, there are genuine issues of

material fact that odors from The Highlands have interfered with the life and enjoyment of

others.

25. The second factor in the Section 33(c) analysis is the social and economic value

of the pollution source. It is the Complainant’s continuing position that The Highlands’ facility

can only be of economic and social value to the surrounding community, to the Highlands’

employees, and to the Highlands’ customers, if it is operated in a fashion that does not violate

Illinois environmental laws and regulations. By transmitting offensive odors off-site, The

Highlands is causing the neighbors to absorb the costs and consequences of the environmental

degradation caused by the hog facility. The attached Affidavit of James Kammueller is

accompanied by exhibits containing field observations of off-site odors made by Illinois EPA

inspectors and copies of neighboring residents documentation of odor events attributable to

odor emissions from The Highlands facility.

26. The Highlands asserts in its Motion, in paragraph 25 on page 7, that there is no

social and economic value in closing The Highlands. The State alleges many alternatives to

closing the facility in the Amended Complaint, that entail the application of odor treatments.

Closing is only one alternative. This facility has the option of installing appropriate odor control

and continuing to operate. According to the information provided by Mr. Baird’s affidavit

attached to the Respondent’s motion, the facility paid salaries in the amount of $392, 716.00 in

2002. It has annual operating expenses of well over a million dollars. It is still in business, and

therefore must be making money sufficient to stay in business. Complainant has been

13



informed that since January 2003, the Highlands has housed hogs owned by the Maschhoff

family. The Illinois EPA files contain newspaper articles indicating that the Maschhoff family

has several sow facilities under its ownership and control and is considered a very successful

hog production concern. See Affidavit of James Kammueller. In that the Highlands and the

Maschhoffs both have an ownership interest in the production structures and animals that are

the source of the excrement that constitutes the waste which is the source of odor at this

facility, there are genuine issues of fact as to the social and economic value of this facility and

its ability to install appropriate odor control technology so as to be able to operate in compliance

with the State’s environmental statute and regulations. Therefore, there remain genuine issues

of fact regarding the second Section 33(c) factor.

27. The third factor considered under Section 33(c) of the Act is the suitability or

unsuitability of the pollution source to the area in which it is located, including the question of

priority of location. In its motion, Respondent asserts information regarding local zoning, local

planned land use, and actual local land use in the vicinity of the Highlands facility. It is

Complainant’s position that the Highlands’ facility is not suitable to the site where it is located

because it was built with inadequate odor control in close proximity to its neighbors given its

capacity to produce and emit offensive odors. See Affidavit of James Kammueller. The facility

stores manure in an uncovered anaerobic lagoon system, and uses a large number of exhaust

fans to discharge odorous air from buildings and pits beneath the buildings to the surrounding

atmosphere. The facility as constructed, with inadequate odor control for the lagoon system

and buildings, is unlikely to prevent neighbors from experiencing odors at an intensity and

frequency that interfere with the enjoyment of their lives and properties. See Affidavit of James

Kammueller. Therefore, there remain genuine issues of fact regarding the third Section 33(c)

factor.

28. The fourth factor under 33(c) is the technical practicability and economic
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reasonableness of reducing or eliminating the emissions, discharges or deposits resulting from

the pollution source. At the time of construction of the facility, alternative facility designs and

odor control technologies that are capable of preventing the release of odors to the extent

experienced during field inspections, were available and were economically reasonable and

technically feasible applications for this facility. See Affidavit of James Kammueller. Therefore,

there remain genuine issues of fact regarding the fourth Section 33(c) factor.

29. The fifth Section 33(c) factor is the consideration of subsequent compliance.

Based on field observations by Illinois EPA staff, any compliance measures installed at the

facility have been inadequate in preventing unreasonable offensive off-site odors. See Affidavit

of Jim Kammueller. Therefore, there remain genuine issues of fact regarding the fifth Section

33(c) factor.

WHEREFORE, for the foregoing reasons and on the foregoing grounds, Complainant

respectfully requests that the Board deny Respondent The Highlands, LLC’s Motion for

Summary Judgment on Count I of the Amended Complaint.

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS,
ex reL JAMES E. RYAN, Attorney General
of the State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement Division

BY: _______________________

JANE E.MCBRIDE
Assistant Attorney General

500 South Second Street
Springfield, Illinois 62706
(217) 782-9031

15



RECE ~VE L~

c\ rm 1~\ rt n ii n CLERK’S ‘~-

(fl~~DJ~ IKN1I~\II JUL 282003
STATE OF ILLINOIS ) ~JJJ[f~~Jj~JLp1\~ STATE OF ILLINOIS

) SS Poll tionC t ~
COUNTY OF PEORIA ) n ro, ~oar

AFFIDAVIT

I, JAMES E. KAMMUELLER, after being duly sworn and upon oath, state as follows:

1. I am employed by the Illinois Environmental Protection Agency (“Illinois EPA”)

Bureau of Water Pollution Control -Field Operations Section, as manager of their Peoria

Regional Office.

2. As part of my duties with the Illinois EPA, I perform site investigations to assess

whether environmental and/or public health threats exist. Upon formal request, I also review

pleadings to be filed by the Attorney General’s Office to ensure veracity and accuracy with

investigation records, evidence gathered, as well as my own personal observations and

knowledge.

3. In my capacity as manager of the Bureau of Water Pollution Control-Field

Operations Section, Peoria Regional Office, I supervise all activities of the Bureau of Water

field operations conducted at the Illinois EPA Peoria Regional Office. These activities include

the investigation of wastewater discharge and release and odor air pollution complaints

regarding farm and agricultural sites and facilities. I have worked for the Illinois EPA as a field

inspector for over 33 years, and throughout that time have, been involved in field investigations

of environmental complaints concerning farms and agricultural facilities. I have personally

conducted and supervised investigation of complaints regarding and site inspections of The

Highlands. The custody of the Illinois EPA’s field file on this facility is maintained under my

supervision.

4. The Illinois EPA field office file contains documentation of the following. In the

month of May 2001, Roy and Diane Kell, who are the neighbors who live 1/4 mile from the

facility, reported the occurrence of unreasonably offensive odors that interfered with the use



and enjoyment of their property and interfered with the enjoyment of life at their residence on

May 1,2,3,4,5,7,8,9, 10,11, 16, 17,19,21,22 and 23.

5. On May 23, 2001, an Illinois EPA inspector met with the Kells at their residence

to discuss the repeated occurrence of unreasonably offensive odors with them. While the

inspector was interviewing the Kells in their home, the wind shifted, blowing from the direction

of the facility. Even though the doors and windows were closed, and the windows were sealed

and covered with plastic, the inspector experienced odors from the Highlands facility

penetrating the Kells’ home. See Exhibit A, attached hereto.

6. The Illinois EPA field office file contains documentation of the following. In the

month of April 2001, the Kells reported the occurrence of unreasonably offensive odors that

interfered with the use and enjoyment of their property and interfered with the enjoyment of life

at their residence on April 1, 7, 8, 9, 12, 15, 18, 21, 23, 24 and 27.

7. The Illinois EPA field office file contains documentation of the following. In the

month of March 2001, the Kells reported the occurrence of unreasonably offensive odors that

interfered with the use and enjoyment of their property and interfered with the enjoyment of life

at their residence on March 1, 2, 3, 7, 9, 12, 13, 14, 22, 23, 26, 27, and 31.

8. In the month of May 2001, Jack and Del Leonard, 2195 Knox County Highway

11, Williamsfield, IL 61489, who are neighbors who live I mile north of the facility, reported the

occurrence of unreasonably offensive odors that interfered with the use and enjoyment of their

property and interfered with the enjoyment of life at their residence on May 1, 2, 3, 6, 8, 9, 10,

13, 14 and 22. See Group Exhibit B, attached hereto.

9. In the month of April 2001, the Leonards reported the occurrence of

unreasonably offensive odors that interfered with the use and enjoyment of their property and

interfered with the enjoyment of life at their residence on April 6, 8, 9, 19, 20, 21, 22, 23, 26
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and 30. See Group Exhibit B, attached hereto.

10. On April 20, 21 and 28, 2001, an individual living ‘n the town of Williamsfield

reported very offensive hog odors from The Highlands facility that caused her to close

windows and otherwise modify her activities. This resident lives approximately 3 miles north of

the facility. On May 1, 2001, she also reported a very strong and offensive odor at her

residence coming from The Highlands facility. She stated that she cannot leave windows open

at her residence because of the strong and offensive odor from The Highlands facility. See

Exhibit C, attached hereto.

11. On May 14, 2001, another resident of Williamsfield experienced a very offensive

odor at her residence coming from The Highlands facility that caused her to close up her

house. She also reported experiencing offensive odors approximately one and a half weeks

earlier coming from The Highlands facility that woke her husband during the night and forced

them to close windows at their residence to prevent the offensive odor from continuing to enter

their residence. See Group Exhibit D, attached hereto.

12. The Illinois EPA field office file contains documentation of field observations of

off-site odors at this facility. A sample of this documentation is attached hereto as Group

Exhibit E. This sample of documentation includes a field observation of off-site odor on

November 13, 2002, June 25, 2002, June 19, 2002, February 7, 2002 and January 18, 2002,

as well as dates in 2001.

13. Based on my 33 pIus years of training and professional experience, it is my

opinion that the Highlands’ facility is not suitable to the site where it is located because it was

built with inadequate odor control in close proximity to its neighbors given its capacity to

produce and emit offensive odors. The facility stores manure in an uncovered anaerobic

lagoon system, and uses a large number of exhaust fans to discharge odorous air from

3



buildings and pits beneath the buildings to the surrounding atmosphere. It is my opinion that

the facility as constructed, with inadequate odor control for the lagoon system and buildings is

unlikely to prevent neighbors from experiencing odors at an intensity and frequency that

interfere with the enjoyment of their lives and properties.

14. Based on my 33 pIus years of training and professional experience, it is my

opinion, at the time of construction of The Highlands facility, alternative facility designs and

odor control technologies that are capable of preventing the release of odors to the extent

experienced during field inspections were available, and were economically reasonable and

technically feasible applications for this facility.

15. Attached as Exhibit F are newspaper articles contained within the files of the

Illinois EPA field office regarding the Maschhoff family pork production company.

16. Based on field observations by Illinois EPA staff, any compliance measures

implemented or installed at the facility have been inadequate in preventing unreasonably

offensive off-site odors.

17. Roy and Dianne Kell have refused to talk to Illinois EPA inspectors since on or

about the time the settlement was signed and entered in their private nuisance lawsuit.

Further, Affiant sayeth not.

JAMES E. KAMMUELLER

Subscribed and sworn to before me

this _______ day of 9~4, , 2003.

~c9Y ~
NOTARY PUBLIC

OFFICIAL S~



MEMORANDUM

SUBJECT: KNOX COUNTY The Highlands SowFarm, LLC.
(Near Williamsfield) Reconnaissance/SamplingInspection

TO: DWPCIFOS and RU
FROM: Todd Huson, DWPC-FOS,Peoria Region
DATE: May 23, 2001

On May 22, 2001,DWPC/FOS, PeoriaField Office, receivedan odorcomplaintfrom
Roy andDianeKell concerningtheHighlandsSow Farm. Roy statedthatthey havehadto
endureoffensiveodorsfrom this facility almosteveryday in May.

On May23, I performedan inspectionin theareaofthesubjectfacility. I did not enter
this facility (I couldnot contactanyoneat theBaird SeedCompanyOffice). A relatively strong
off-siteodorwasobserveddownwind(eastby northeast)of this swineproductionfacility at the
Roy Kell residence.I visited with theKells, andsubsequentlynoticedthat thisodorpenetrated
thewalls oftheirhome. Theodorappearedto be acombinationof anaerobic(septic)wasteodor
andlivestockodor. I alsonoticed thatnewair damswerebeingconstructedattheeastendof the
breedingandfarrowingbuildings (replacingtheshallowstrawbalesdams).

trhl

‘CC: PeoriaFiles _________________________

Tim Kluge Todd R. Huson
JaneMcBride, IAGO
RichWarrington,DLC

~ ~ ~

Affidavit of James Kammueller
Exhibit A
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P’ease print and complete
as much information as possible

C’r.~~ssa~ b0~~

Illinois Environrnent2l Protection Agency

Citizen Pollution Complaint

Name • •

~3 ~ Ri~1 I~O -

.

Address

~--i~ ~/f-/~
City, State. Zip - • -

Do you consent to Illinois EPA disclosing your
identity as complaining party? ~ Yes C No

Suspected or Known source:

~ i~~i~/11
Name

-

Address

~

City. State, Zip

Home T&ephone Number ~

Daytime Telephone Number

Cause of Problem: (check one)
Air Pollutj~~

o Waste Handling
a Water Pollution
O Drinking Water

If you checked drinking
water, from which
utility do you receive
water? —

Briefly describe problem ~ V~’

-

hô~oQLM

‘,~t ,~ e E�~i~~z~D-
Time -~If you remember specific times

when the problem occurred, please
list time of day and date ,4.1.,fli

~ ~ ~ ~49~/Has this p ~ectedyour health? o Yes No If so, please explain

fzz,~
Date

~-~p~oJ
/ —0,~

gr2 a’

~4J~W~L~ ~ ~ ~

cQ~ ~

Have you consulted a dcctcr? C Yes No

L

- Has the problem damaged your property? C Yes ~‘No

If so, describe your property damage

Affidavit of James Kammueller
Exhibit C

Do you hu’.’e photos, a written record

cr other evicence of pollution? C Yes ~No
Have you filed a claim
against the responsible party? C Yes

_1_fl C

Office Use Only
ID Number

‘~O9-,9~, •;~5

rje,tr ori~ar wrrri(2r1 fnr tF~ or .i..-. ~—• - -r



IEPA -

PEORIA REGION - DWPC

COMPLAINT RECEIVED
Knox County I

FILE: MurphyFamily Farms, Inc.

DATE/TIME RE~IVED: 5/1/01 4:33 PM

COMPLAINANT: Mrs. Chris Hasselbacher

ADDRESS: 1383 Illinois Route 180

Williamsfield, IL 61489

TELEPHONE 11: (309) 639-2225 home 639-2294 work

Complaint
via phone

NATURE’ OF COMPLAINT & ACTION T.A1’~N:

SUSPECTED OR KNOWN SOURCE: 1

I returnedacall to complainanton 5/2/01. (This is apparentlythefirst contactcomplainant
hashadwith this office.) Mrs. Hasselbacherreportedavery strongandoffensiveodorather
residenceonMay 1, 2001. Shecannotleavewindowsopenat herresidencebecauseofthe
strongandoffensiveodor. Complainantstatedthattheodoris comingfrom Murphy Family
Farms,Inc. swineoperation.Complainant’sresidenceis approximately3 miles northofthe -

swinefacility. Mrs. Hasselbacherindicatedthatshehaskeptsomewrittenrecordsof thedates
whentheoffensiveodorfrom theswinefacility waspresentatherresidence. I advisedherto
keeprecordsandforwardedcomplaintforms.

cc: —IEPA/DLC
-Jane McBride, IAGO
-DWPC/FOS & RU

Signed

Murphy Family Farms,Inc./TheHighlands,LLC

KnoxRoad 1100N - - .

Williamsfield, IL 61489

a:\Iivestck\murphy\complt_37.O1



IEPA
PEORIA REGION - DWPC

COMPLAINT RECEIVED _______

Knox County

FILE: Murphy Family Farms,Inc.
XX Complaint

_______________________________________________________________ viaphone

DATE/TIME RECEIVED: I 5/15/01 9:11 AM~1 -

-

COMPLAINANT: Mrs. JoyceMartin

ADDRESS: 227 OakStreet

TELEPHONE #:

Williamsfield,

(309) 639-2606

IL 61489

SUSPECTED OR KNOWN SOURCE: -- I
Murphy Family Farms,Inc./TheHighlands,LLC

KnoxRoad 1100N

Williarnsfield, IL 61489

NATURE OF COMPLAINT & ACTION TA~CE’N: ______________________

Mrs. Martin reported a very offensive odor at her residential property in Williamsfield during
thepreviousevening,May 14, 2001. Mrs. Martin statedthattheodorwascoming from Murphy
Family Farms,Inc. swinefacility locatedsouthofWilliamsfield. Mrs. Martinwas-forcedto
closeup herhousebecauseoftheodor. Shestatedthat shewantedto havethewindowsofher
residenceopenandenjoythe freshair but wasnotableto do sobecauseoftheverystrong and
offensiveodorfrom MurphyFamily Farms,Inc. swineoperation.

Complainantalsoreportedvery offensiveodorsatherresidenceapproximately1 V
2

weeks
ago. Accordingto Mrs. Martin theswinefarm odorfrom Murphy Family Farms,Inc. wasso
strongthat it wokeup her-husbandduring thenight. Hewasforcedto closethewindows oftheir
residenceto preventtheoffensiveodorfrom continuingto entertheirresidence.Mrs. Martin
reportedthat theterrible odorwasstill presentthefollowing morningandthenagainin the
evening. Thisresultedin terribleodorstwo consecutivenightsaccordingto Mrs. Martin.

Complainantwas advisedto maintainwritten recordsoftheodorincidents.

2 ~ 7’ ~-

Signed

cc: -IEPA, DLC ~ —‘.~~~--.-

-Jane McBride, IAGO Affidavit of James Kammueller
DWPC/FOS & RU Exhibit D

a:\livestck\murphy\complt_40.O!



cc: J;~piE/~t~

FacilityName/OdorSource:

DateofOffensiveOdor I Time
- -- - - - (approx.)-

OffensiveOdor Log o4e(c~
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/

~
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~ ~ ~ .~,7

~ %7~~
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~ (~th-; /~2g~

~ ~t ~

Name: - tO
(~ -4/

Signature: ‘~—~~ii/// ~ -

~ ,—.- 4

‘ ,~ ~

- - - ~ - -

a:\Iivestock\murphy\odorftml.O1 1 ~ 7~//J9’

Date: J-3/— ~ /

Mail to: IEPA
5415N. University
Peoria, IL 61614

I-c--,,

7

//J(

Comments‘(describeodor, note any impacton enjoymentof
property,i.e. unabletobeoutdoors,.needto close-windows,run AC, --. —

canceledevent,etc.,useadditionalpaperif needed.)



Illinois EnvironmentalProtectionAgency

Field Report

File: Murphy-FamilyFarms
TheHighlands,LLC

, Inc.!
~

-

~

County: Knox

Date: November13, 2002 Near: Williamsfield

To: DWPCIFOS&RU

Synopsis/Narrative:

At approximately3:30PM on the abovedateI conductedareconnaissancevisit at MurphyFamily
Farms,Inc./Highlands,LLC nearWilliamsfield. WeatherconditionsWerepartlycloudy,with
wind out ofthesouthwestandatemperatureof about60°F.Photographsareattached.Video
photographywasalsoutilized.

Wastewater Irrigation
Swinewastewaterfrom thelagoonsystemwasbeingirrigatedon croplandimmediatelywestofthe
lagoons. Thetravelingirrigation gunwasapplyingwastewaterto thenortheastquadrantofthe80
acrefield locatedwestofthelagoons. I observedtwo distinctleaksin the supplypipepositioned
betweenthelagoonsandthehosereel. Wastewaterwasdischargingfrom thesupplypipe. The
irrigation appearedto havebeenoperatingfor severalhours. Saturationof thefield in thelocation
ofthe leakscanleadto wastewaterdrainingoff-site.

Off-site Odor
A strongswinewasteodorwasobservedwhile on thegravelroadimmediatelynortheastofthe
facility. Theodorwascomingfrom MurphyFamily Farms,Inc.fHighlands,LLC.

Sometimefollowing thefield visit I contactedDougBaird bytelephoneandadvisedhim to repair
the leaksin thewastewaterirrigation pipe. - -

This reportis submittedfor your information.

Illinois EPA
Division of WaterPollution Control
PeoriaRegionalOffice

Author:
‘~I C~&c

Att: -Photographs

cc: -Torn Andryk, DLC
-JaneMcBride, IAGO
-PeoriaFiles

~r

Affidavit of James Kammueller
Exhibit E

a:\livestock\murphy\fieldreport3.02.doc



Photograph #1.
Thetravelinggun
irrigation unit is
in operation.
View is south.

Murphy Family Farms, Inc. /The Highlands,LLC
Knox County

November13,2002
(IEPA-FOS-PeorjaJErjc0. Ackerman)

Photograph #2.
Thetraveling gun
irrigationunit is
in operation.
View is south.

F

-.1
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Photograph #3.
Thetravelinggun
irrigation unit is

in operation. The
swineconfinement
buildingsareseen
in thebackground.
View is east.

Murphy Family Farms, Inc./The Highlands,LLC
Knox County

November13, 2002

Photograph#4.
Thetravelinggun
irrigationunit is
in operation. The
swineconfinement
buildingsareseen
in thebackground.
View is east.

a:\I Ivestck\rnuiphy\photos7.02.doc



Inspection Report
Subject: KNOX COUNTY -Murphy FamilyFarms,Inc.!TheHighlands,LLC

(NearWilliamsfield) Follow Up Inspection/ManureRelease

To: DWPC/FOS&RU - -

From: Eric 0. Ackerman DWPC-FOS, Peoria Region

F’. -~ . T ‘~C
.IJ4I.e.

Onthe above date, Todd Huson and I returned to Murphy Family Farms,Inc.!The Highlands,
LLC swine facility south of Williamsfield to follow up on the recentmanurerelease.Thepurposewas
to further examine the flow path from the irrigation field serving the swine facility. During the
inspection,LesterCanandGaileenRobertswerecontacted.Sampleswerealsocollectedfrom various
locations with laboratory (analytical) results provided in Table 1. Referto theattacheddrawingsand
photographs for additional details. Weather conditions were very hot andhumid with a temperature
above80 F. The following paragraphs report details of the field visit.

- - 0ff-siteOdorObservations
Strong, offensive odors were noted at 12:20 PMwhile on the gravel road (llOON) just north of

theswinefacility. Theodors were coming from Murphy Family Farms, Inc./The Highlands, LLC.

- Concrete Headwall Structure
A concreteheadwall structure is locatednorth of the Can residence as shownin previous

drawings. The structureis in the S 1/2, Section 10, Ti ON, R4E (Elba Township)in Knox Countybeing
about ¾mile south of the irrigation field involved in the manurerelease. Two field tiles outlet at the
headwallforming a streamwhich is an unnamed tributary to French Creek. Samples were collected
from the northerntile dischargeat two different times, 9:56 AMand 1:36 PM on the above date.
Additional detailsregardingthesamplingaredescribed under Station X and Station X-1.

Approximately30 feetnorth (upstream)of theheadwallstructurea blow-out (erodedopening)
wasnotedin thewaterway. At this point, an8-inchdiameterclaytile line wasexposedat a depthofa
few feetbelow grade. ToddHusonandI walkednorth from theheadwallstructureto Interstate74,
examiningthe drainagepath. Thepathof theburiedfield tile wasfollowed northto Interstate74.

PrivateWell
The private well servingthe LesterCan residencewasexaminedand sampledon the above

date. This well is locatedadjacentto theunnamedtributary to FrenchCreekand is about 1/8 — 1/4
mile downstreamfrom theconcreteheadwallstructure.

It is hand dug and brick lined beingabout 8 feet in diameterwith a reportedtotal depthof
approximately12 feet. The well is 33 feetfrom thestreamandis borderedonat leasttwo sidesby the
streamasshownin Figure 1. Depthto watertablewasmeasuredat 3 feet, 8 inches.

Pagelof2 -
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MurphyFamilyFarms,Inc.

Page2of2

Thewell is in theS Y2, SE ¼,Section10, Ti ON, R4E in Knox County. It is locatedin a cattle
pastureandis approximately75 yardsnortheastof theCanresidence.Waterpumpedfrom the well is
also usedto waterhorsesand other farm animals. (See Figures 1 and 2 for additional detailsof the
private well.)

SampleCollection -

StationX (9:56 AM June25, 2002): - -

StationX identifies a samplecollectedfrom the tile outlet at the concreteheadwallstructure.
This tile outlets from the north and drains south into an unnamedtributary to FrenchCreek. An
approximate10-inch diameteropeningexistsat theheadwall. A 10-inchdiametercorrugatedmetal
pipe extendsbelow grade,behind the headwall. An 8-inch diameterclay tile is connectedto the
corrugatedmetal pipe. Flow from the 10 inch -openingwas estimatedat 75 gpm. The flow was
slightly turbid with a light brownishcolor. -

StationX-1 (1:36 PM June25,2002):
Station X-i identifies a secondsamplecollected from the 10-inch diameteropeningat the

concreteheadwallstructure.At this timethedischargewasclearat arateofabout75 gpm.

StationW (1:20 PM June25, 2002): -

Station W identifiesa samplecollected-from the privatewell servingthe Canresidence.The
well is locatedadjacentto the small streambeingabout75 yardsnortheastoftheresidence.Liquid in
thewell wasclear. -

- June18, 2002 Photographs -

- GaileenRobertsprovidedphotographsofthesmall streamnearherresidence.Thephotographs
weretakenduringthe afternoonof Tuesday,June18, 2002andareattachedto this report.

- Thisreportis submittedfor yourinformation.

- Eric 0. Ackerman
Att: -Figure 1 -

-Figure2
-LaboratorySheets
-Photographs
-Table 1

cc: -TomAndryk, DLC
-JaneMcBride, IAGO
-PeoriaFiles

a:\Iivestock\murphy\report3.02



Unnamed Tributary to
French Creek
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1
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to French
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Figure 1. Plan View of Private Well near Unnamed Tributary to

French Creek in Knox Countyon June25, 2002.

‘S 1/2

Section 10

T1ON, R4E

Knox County

Eric 0. Ackerman

June25, 2002

I — I

4
4

41

33 feet

•

1%40 feet

!
i

4

6.5 feet

7.5 feet

Private Well
(serving Lester Carr residence)

pasture
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\\\\~\ PrivateWell

Figure2. CrossSectionalView of Lester Carr Private Well and

- UnnamedTributary to FrenchCreekin Knox Countyon June25, 2002.

I—.. 33 feet

Unnamed Tributary to

French Creek ,ii/
26 inches

1~

cap

Stream

5 feet 10

I

a:\Iivestck\fig8O2.drw no scale



MEI4ORAN DUN

SUBJECT: Knox County -The Highlands, LLC
(Near Williamsfield) Meeting and Site Visit

TO: DWPC/FOS and RU

FROM: James E. Kammueller, DWPC-FOS, Peoria Region

DATE: June 24, 2002

On the above date, a meeting was held at the subject
facility. (See attached list of persons present.) Weather
conditions were hot, humid, (temperature ~90° F.) with a very-
mild breeze from the west.

The following is a summary of observations/discussions:

1. Building Exhaust Fans: Spray mist systems were installed
at each fan April 2002. These provide a spray mist of
water and a Bio Sun propylene glycol product upstream of
the fans in an attempt to “encapsulate” dust particles
and promote faster “sinking” once outside the building.
The propylene glycol mixture is sprayed/metered at a rate
of 0.8 gallons per hour for 30 minutes on — 30 minutes
off 24 hours per day. Highlands is trying varying

concentrations of the propylene glycol and water mixture
ranging from 1/3 oz to 3 oz of the glycol per gallon of
water. During a July 17 phone call with Todd Huson, Mr.
Baird indicated as of July 13 he is using 1 oz of the
glycol per 55 gallons of water. Approximately 50 percent
of the fans have two spray nozzles rather than one. This
system is still being debugged.

Deposits of what were reported to be settled dust
particles were present on the ground between the fans and
air dams. Reportedly, the fans stay cleaner, hut motor
bearings need more frequent replacement due to the
moisture.

Typical hog odors were present in the fan exhaust from
the two fan areas observed at the gestation and breeding
buildings.

2. Lagoon: No changes in Bio Sun product addition — 35
pounds added 2 times per month. Product is added to pits
during winter when lagoons are iced over.



Knox County -The Highlands, LLC
(Near Williamsfield) Meeting and Site Visit

2

3. Solids Separator Project: A Russell brand screen made in
Belgium was piloted for two hours in March 2002 by

Biosun, working with Brown & Caldwell Engineers of
Minnesota. These consultants feel a nine-month, full—
scale study is needed. Doug Baird feels screens are too
expensive. This 25-micron screen reportedly produced a
10 percent solids slurry. Mr. Paterson felt a 5- to
10-micron size screen would be required. IEPA was not
notified of the pilot project nor given an opportunity to
view it. Reportedly, percent solids and BOD were the
only tests performed during this pilot work.

4. Lagoons: Both were pink and odorous - septic putrid odor
and ammonia odors noted. Ammonia odors appeared strong
and more continuous from the 2nd cell. Active
gasification, rising sludge, and floating scum/sludge
were present in the ~ cell. A scum layer was present in
the northeast part of the 1st cell. Discarded
veterinarian supplies were present in the

1
st cell and

along the shoreline. Freeboard was approximately 2.5’ in
both lagoons. No irrigation to cropland was occurring.

Samples were collected (see E. Ackerman memo dated

June 24, 2002) . -

5. Building Pits: According to Doug Baird, a different
building pit is recharged each day in sequence. The
recycle pump used to pump wastewater from the second
lagoon to recharge the pits was out of service for repair
and a PTO pump was in use.

6. Odors: No off-site observations made.

7) -

- ~IamesE. Kammueller

JEK/lc -

Attachment(s): Roster
Lab Sheets
Photographs

cc: J. McBride
Peoria File



The Highlands Meeting June 24, 2002

Name

Greg Paterson

Dan Heacock

Doug Baird

Sam Ennis

Chuck Gering

Eric Ackerman

Doug Lenhart

Jim Kammueller

Jane McBride

Todd Huson

Tom Andryk

Terry Feldmann

Sara Naylor

Ryan Miller

Mike Dobb

Affiliation

BioSun Systems Corp.

Illinois EPA

The Highlands

Murphy Farms

McDermott, Will & Emery

Illinois EPA

Murphy Farms

Illinois EPA

AGO

Illinois EPA

Illinois EPA

Feldmann & Associates

GEC Intern

GEC Intern

GEC Intern



IEPA-FOS-Peoria

Inspection Report -

Subject: KNOX COUNTY -MurphyFamily Farms,Inc./TheHighlands,LLC
(NearWilliamsfield) ManureRelease

- FishKill Investigation -

To: DWPC/FOS& RU

From: Eric0. Ackerman DWPC-FOS,PeoriaRegion

Date: June19,2002

On theabovedate,-Todd HusonandI respondedto a reportof a manurereleasefrom Murphy
Family Farms,Inc./The Highlands,LLC swinefacility southof Williamsfield. Mr. Doug Baird was
contactedat the facility andaccompaniedus during thefield visit. Wastewatersampleswerecollected
with laboratory (analytical) results provided in Table 1. Refer to the attacheddrawings and
photographsfor additionaldetails. Weatherconditionswerehot andhumidwith a temperatureabove
70°F.No rain wasreportedat the facility during theprevious24hours. A very light mistingoccurred
during theinitial portionofthis inspection.Thefollowing paragraphsreportdetailsofthefield visit.

- 0ff-Site Odors
Enrouteto the site, offensiveswinewasteodorswerenotedapproximately1 mile northofthe

swinefacility. The swine wasteodors were notedat 11:52 AM on road 1200 N nearthe Leonard
residence. Wind wasoutofa southerlydirection. Theodorswereemanatingfrom theMurphyFamily
Farms,Inc. facility.

WastewaterIrrigation
Todd Husonand I examinedthe irrigation field locatedimmediatelywestof the swinewaste

lagoons.Thefield is locatedin the NW ¼,Section10, T1ON, R4E(Elba Township)in Knox County.
The field is planted in soybeanswith a stand less than 6-inchesin height. It was apparentthat

- wastewaterfrom the swinewastelagoonsystemwasrecentlysprayirrigated on thesoutheastportion
of this field. Dry field conditionswere notedexceptin the irrigation areawherewet/muddy field
conditionsexisted. Aluminum irrigation pipeextendedwestwardandnorth from thelagoonsand into
thisfield. Thepiping extendedto a hosereel andtravelinggun (AG-RAIN) irrigation unit locatedin
thefield. (Seephotographs.)Puddlesofred coloredlagoonwastewaterwere observedin thefield.

Surfacerunoff from the irrigation (soybean)field flows to the south into a cornfield. An
eroded,wet channelexistedin the soybeanfield and extendedsouthinto the cornfield where surface
runoff recentlyflowed. The surfaceof the cornfield wasdry exceptin the erodedchannel/waterway
area. Thechannelextendedsouthto the southernedgeofthe cornfieldwhereInterstate74 bordersthe
field. - At this locationthe wettedareafannedout and the wastewaterentereda buried field tile and
flo’wed under Interstate74. An outlet was observedon the southside of Interstate74 at a location
southand eastof the channelin the cornfield. On the southside ofthe interstate,deadearthworms
wereprevalentin thesmallreceivingstream.From this location,directionof flow is southasshownin
Figure2.

Pagelof3



- MurphyFamily Farins, Inc.
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Discussion -

Following the aboveobservationswe proceededto the sow farm of Murphy Family
Farms,Inc. Doug Baird was contactedat the facility. Mr. Baird offered the following explanation.
On the morningof Tuesday,June 18, 2002 (at approximately8 AM) he startedthe irrigation unit
servingthe lagoonsystem. Thetravelinggun andhosereelwerepositionedin the southeastquadrant
of the irrigation (soybean)field. Wastewaterwaspumpedfrom the fourth (final) lagoon cell. A
tractor (IH 1566) with PTO drivenpumpwaspositionedat the lagoon. Thepump(AG-RAIN) is rated
at 1200 gpm accordingto Doug Baird and is equippedwith an 8-inch diameterintake and 4-inch
diameteroutlet. It is plumbedto 6-inch diameteraluminum irrigation pipe to transferwastewaterto
thehosereelandgun. Wastewaterwaspumpedcontinuouslyuntil approximately1 PM on June18,
2002, whenDoug Baird shutoff thetractor/pump. He indicatedthat during the day of operationhe
noticed that the irrigation gun had not traveledas far as it normally would throughthe sprayfield.
Doug Baird reportedthat sometimelaterhe discoveredthat the lagoonwastewaterflowed south, off
thesurfaceof theirrigation siteanddischargedfrom his property. Heattributedtherunoffincidentto
anexcessofwastewaterappliedto wet field conditions. Thewet field conditionspreventedinfiltration
of thewastewater.

StreamObservations -

Doug Baird, ToddHuson,andI thendroveto thereceivingstreamlocatedsouthof Interstate
74 andshownasStationC in Figure 3. This small streampassesundera gravelroad (1000N) andis
tributary to FrenchCreek. At this location it was discoveredthat a fish kill occurredin the stream.
Approximately 100 deadminnows/smallfish were observed. Streamsampleswere thencollectedat
various locationsas shownin Figure3 and describedbelow. Laboratoryresultsare included in the
attachedTable 1.

Wastewater SampleCollection -

Station A (3:04 PM June 19, 2002):
StationA identifiesanupstreamsamplecollectedfrom FrenchCreek. Thesamplewastaken

just upstreamfrom theconfluencewith theunnamedtributaryasshownin Figure3. Flow in French
Creek wassignificantlygreaterthanthatin thetributary. FrenchCreekwas-clear. This stationis
locatedin theSW ¼,Section14, ElbaTownshipin Knox County. -

StationB (3:56PM June19, 2002): - -

Station B identifiesa samplecollectedfrom the sprayirrigation field locatedjust westof the
swinewastelagoonsat Murphy Family Farms,Inc. Lagoonwastewaterwaspuddledin thefield. The
liquid wasredcolored,turbid andcontaineda swinewasteodor. This stationis locatedin theNW ¼,
Section10,ElbaTownshipin Knox County. -

StationC (1:16PM June19, 2002): -

Station C is locatedin the unnamedtributary to FrenchCreekwherethe small streampasses
undergravel road 1000 N. This stationis in theNE ¼,Section15, Elba Townshipin Knox County.
Numerousdeadminnows/smallfish wereobserved.Thestreamwasturbidandbrownishcoloredwith
slight foam in places. Station C is about 1 mile downstreamfrom the irrigation (soybean)field.
Sampleresultsareprovidedin Table 1. -



MurphyFamily Farms,Inc.
Page3 of3

StationC-1 (1:46PM June19,2002):
Station C-l identifies a samplecollectedfrom the unnamedtributary to FrenchCreek. This

station is about 3/8 mile downstreamfrom Station C. Numerousdeadminnows/small fish were
observedat this point. At StationC-i the streamwas turbid with a reddishbrown color and foamin
places. - -

StationC-3 (2:42 PM June19, 2002):
Station C-3 identifies a wastewatersamplecollected from the unnamedtributary to French

Creekat a distanceabout-%mile downstreamfrom StationC-i. Numerousdeadminnows/smallfish
wereobservedin the stream.Thestreamwasturbid andredcoloredwith a swinewasteodorandfoam
in places. This stationis locatedin theSE¼,Section 15, ElbaTownshipin Knox County.

StationC-4 C3:05 PM June19, 2002): -

Station C-4 is locatedapproximately¼mile downstreamfrom Station C-3 in the unnamed
tributary to FrenchCreek. The samplewas takenjustprior to the confluencewith FrenchCreek. The
small stream-wasredcoloredandcontaineda swinewasteodor. Deadminnowswereobserved.Red
coloredwastewaterwasobserveddischarginginto FrenchCreek. The stationis in theSW ¼,Section -

14, ElbaTownshipin KnoxCounty. -

Station C-S (2:16PM June19,2002):
This stationidentifies a samplecollecteddownstreamin FrenchCreek. Thestationis located

in theNE ¼,Section22, ElbaTownship in Knox County. A northlsouthgravelroadmeetsthestream
at this point. A swift, clearflow wasnotedin FrenchCreek. Thestreamcontaineda gravel baseand
wasapproximately25 feetwide x 18 inchesdeepwith velocityofabout3 fps.

DownstreamLivestockProducers
Duringthefieldwork attemptsweremadeto contact2 separatelivestockproducerswith

livestockwateringfrom theaffectedstream.An individual wascontactedatthepropertynearStation
C, whoselivestockare in the SW¼, SE¼,Section10, ElbaTownshipin KnoxCounty. - This -

individual reportedthattheywereawareofthepollutedstreamconditionhavingnoticedit on the
afternOonof thepreviousday,Tuesday,June18, 2002. TheycontactedDougBaird andadvisedhim
ofthepollutedstreamconditions.

This reportis submittedfor your information. -

~ -

- Eric 0. Ackerman
AU: -Figure 1 -

-Figure 2 -

-Figure 3
-LaboratorySheets
-Photographs -

-Table I

cc: - -Tom Andzyk, DLC
-Jane McBride, IAGO
-Peoria Files

a:Mivestock\murphy~report1.02
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Photograph#1.
Theirrigation hose
reelandsoybean
field areshown.
View is east.
Swineconfinement
buildingsare in
thebackground.

Photograph #2.
Thetravelingirrigation
gun andhosereelare
shown. View is
~vesL

J’vlurphy Faniily

\LJ

Farms, Inc. /The Highlands, LLC
Knox County
June 19, 2002

(IEPA-FOS-Peoria)

Page1 of 7
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Photograph #3.
The traveling irrigation

gun and hose reel are
shown in the soybean
field. View is north. -

Photograph#4.
A portion of the
hosereel and
soybeanfield are
shown. The
swineconfinement

buildingsare
seenin the
background.
View is east.

Murphy Family Farms,Inc./TheHighlands,LLC
Knox County’
June 19, 2002

• -
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Photograph #5.
Red colored
wastewateris
shownin the
irrigation field.

Murphy Family Farms, Inc./The Highlands, LLC
Knox Counly
June 19, 2002

Photograph #6.

Thesoybean(irrigation)
field is shownwith
swine confinement

buildingsin the
background.
View is east.
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Photograph #7.
Thesoybean
(irrigation) field
andcornfield are
shown. Interstate74
is seenin the
background.View
is southeast.

Photograph #8.
Deadminnows/fish
are seen in the
receiving stream

downstream from

the irrigation field.
Thisstreamis an
unnamedtributary
to FrenchCreek.

Murphy Family Farms,lnciThe Highlands,LLC
Knox County
June 19, 2002



I’age 5 ‘V’

Photograph #9.
A collection of
deadminnows/
fish areshown
at the unnamed
tributary to
FrenchCreek.

Photograph #10.
The receiving stream

is shownat a location
downstreamfrom the
irrigation field. This
is an unnamedtributary
to FrenchCreek.

Murphy Family Farms,Inc./TheHighlands,LLC
Knox County
June 19, 2002
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Photograph#11.
Dead fishlminnow
shown in unnamed
tributaryto French
Creek.

Photograph #12.
Thereceivingstream
is shown.

Murphy Family Farms, Inc./The Highlands, LLC
Knox County
June 19, 2002
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Photograph #13.
Samples are shown
with soybean field
in background.

Photograph #14.
Samplesareshown
with soybean field

in background.

Murphy Family Farms,Inc./TheHighlands,LLC
Knox County
June 19, 2002
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Memorandum

Subject: Knox County The Highlands SowFarm
• (near Williamsfield) Facility/Odor Inspection

To: DWPCIFOS & RU
From Todd R Huson,DWPC-FOS, PeoriaRegion ~TTopr~,.1
Date: February 7,2002 - -

FEB2~?O -

Accompanied: Eric Ackerman, DWPC-FOS,PeoriaRegion -

Interviewed: - - DougBaird, Owner/Manager

OnFebruary7,2001, an inspection was performed at the Highlands SowFar~i~i~a1~cisouth
of Williamsfield in Knox County. This 3600 sow, farrow to wean,swine facility is owned by Jim
andDougBaird,andswine areowned by MurphyFamily Farms. This farmconsists of a gestation
unit, farrowingunit, breeding unit, fmishing unit,nursery,office, andwastewaterhandlingfacilities.
The waste management system consists of 16” pull-plug pits in each confmement unit andatwo-cell
wastewater system. Doug Baird was contacted at the Baird Seed Co.’s office, and did not

accompany usduringthe inspection. The weather was clear and cool (40~450F) with winds gusting

-from the west by southwest. - - -

Livestock wastewater is diverted from the buildings to the two-cell anaerobic lagoon
systemthrough threeinlet lines. The contents of the primary andsecondary lagoons were pink to
red in color andcloudy. Small gas bubbles, rising sludge, andsurface scum were noted in the

primary cell. The majority of the surface of the secondary lagoon wascovered by a thin sheet of
ice. An strong septic odor was noted along the east side (downwind) of both lagoons (due to
anaerobic activity). Bacteria additives supplied by Bio SunTechnologiesare still reportedly
being added to this two-cell anaerobic lagoon system. A grab sample wasobtained from in each
lagoon for analysis (primarycell @ —1:45PMandsecondarycell @ —1:55PM). The secondary
lagoon provides pit recharge (flush) water. A baffle was installed across the SE corner of this
cell to isolate the submersible recharge pump. This wastewater is pumped continuously into the
building pits. The two small cells located just south of the primary cell still contain wastewater,
however, the water level is lower than the primary andsecondary cells.

The following off-site odor observations were madeduring this inspection.A strongswine
andswine waste odors were noted downwind (east) of the facility along County Road 2200E (at the
Roy andDiane Kell Residence). These odors appeared to be a combination of swine waste odors
from the anaerobic lagoons andlivestock/pitodors from theconfinementbuildings.
trW
Aft: otO~aphS ___________________

Lab Sheets(to be forwarded) ToddR Huson
cc: Peoria

JaneMcBride, JAGO
DLC
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The Highlands SwineFarm (Knox County)
PrimaryAnaerobicLagoonCell

PhotographedBy: EricAckerman,DWPC/FOSonFebruary7,2002

The Highlands SwineFarm (Knox County)
Primary Anaerobic Lagoon Cell

Photographed By: Eric Ackerman,DWPC/FOSon February7,2002



TheHighlands SwineFarm (Knox County)
SecondaryAnaerobicLagoonsCell

PhotographedBy: Eric Ackerman,DWPC/FOSon February7,2002
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The Highlands SwineFarm (Knox County)
SecondaryAnaerobicLagoonsCell

PhotographedBy: EricAckerman,DWPCIFOSonFebruary7,2002
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Memorandum

Subject: Knox County The Highlands SowFarm

(near Williamsfield) - Odor Inspection

To: DWPC/FOS & RU -

From: Todd R Huson,DWPC-FOS,Peoria Region
Date: January 18, 2002 -

On January18, 2002, I was conductingfield work in Knox County anddrove by the
Highlands Sow Farm. This 3600 sow, farrow to wean, swine facility is located south of

Williamsfield in KnoxCounty. I did not enterthefacility orcontactanyoneatthefarm.

Thefollowing odorobservationsweremadeasI drovein thevicinity ofthesubjectfacility. I
notedswineandswine-wasteodorsdownwind(east)ofthefacilityalongCountyRoad2200E(south
oftheRoyandDianeKell Residence).Theseodorsappearedto beacombinationof swinewaste
odorsfromthe anaerobiclagoonsandlivestock/pitodorsfrom theconfinementbuildings.During
this inspection(—2:30 PM), theweatherwascoldandclear,with windsgustingfrom thewest.

trW

Aft: SiteMap

\~1~!/~~ ,~/~J-Li4i9~.,‘

Todd R Huson
cc: Peoria

Jane McBride, IAGO
DLC
TRH

•-~)-2~’~ ~
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Memorandum

Subject: Knox County The Highlands SowFarm
(near Williamsfield) Odor Inspection

To: DWPC/FOS & RU
From: Todd R Huson,DWPC-FOS,PeoriaRegion
Date: December13, 2001

On December13, 2001, I was conductingfieldwork in Knox County anddrove by the
Highlands Sow Farm. This 3600 sow, farrow to wean, swine facility is located south of
Williamsfield in Knox County. DWPC-FOS,Peoria Regional Office, received an odor complaint

concerning this livestockoperationearlierthis datefrom RoyKell. Roy andDiane Kell live —1/4
mile northeastof the facility. I did not enterthefacility or contactanyoneat the farm,but I did
interviewedRoyandDianeKell. Duringthis inspection,theweatherwascoolandcloudywithmild
windsgustingfrom thewestby southwest.

Thefollowing odorobservationsweremadein the vicinity ofthesubjectfacility. I noted
strongswineandswinewasteodorsdownwind(eastby northeast)ofthefacilityalongCountyRoad
2200Eandat theRoy andDianeKell Residence.Theseodorsappearedto bea combinationof
swine wasteodors from the anaerobiclagoons and livestock/pit odors from the confinement
buildings. Theodorsfrom theswinefarm appearedto be particularlystrong attheKell residence.
Roy indicatedthat off-siteodorsfrom this facility penetratesealedwindowsanddoors,andoften
awakenRoy andDianeduringthenight.Theodorcontrol measuresimplementedatthis livestock
facility do not appearto be adequate.

trW

Att: SiteMap

ToddR Huson
cc: Peoria

JaneMcBride, IAGO
DLC
TRH
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Memorandum

Subject: Knox County The Highlands SowFarm
(nearWilliamsfield) Odor Inspection

To: DWPC/FOS& RU -

From: Todd R Huson, DWPC-FOS,PeoriaRegion
Date: December4, 2001

On December4, 2001, I wasconductingfield work in Knox County anddrove by the
Highlands Sow Farm. This 3600 sow, farrow to wean, swine facility is located south of
Williamsfield in Knox County. I did not enter the facility, but I did contact Doug Baird. Duringthis
inspection, the weather was seasonally warm (—67 degrees) and cloudy with strong winds gusting
from the south by southwest. -

ThefollowingodorobservationsweremadeasI drovein thevicinity ofthesubjectfacility. I
notedrelatively strongswinewasteodorsdownwindoftheanaerobiclagoonsalongCountyRoad
11OON. I also noteda combinationof livestock(swine)and waste(pit) odorsdownwindof the
confinementbuildingsalongCountyRoad11OON. The odorsfrom this swineproductionfacility
appearedto beparticularlystrongalongthis roadandthe odorsourceswereeasilyidentified. In
addition,I notedadetectableswine/swinewasteodorsdownwindofthefacility alongCountyRoad
1 200N (nearthe Leonardresidence).The odorcontrol measuresimplementedat this livestock
facility do notappearto beadequate.

trW

Att: SiteMap

- ToddRHuson
cc: Peoria

JaneMcBride, IAGO
DLC
TRH
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& ~ I ~
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Memorandum

Subject: Knox County The Highlands SowFarm
- (near Williamsfield) Odor Inspection

To: DWPCIFOS & RU
From: Todd R Huson,DWPC-FOS,Peoria Region
Date: November27, 2001

On November27, 2001, I wasconductingfield work in Knox Countyand droveby the
Highlands Sow Farm. This 3600 sow, farrow to wean, swine facility is located south of
Williamsfield in Knox County. I didnotenterthefacility, but I did contactDougBairdattheBaird
SeedCompanyOffice. I alsointerviewedRoyandDianeKell. Duringthis inspection,theweather
wascool andcloudywith strongwindsgustingfrom thewestby southwest.

The followingodorobservationsweremadeasI drovein thevicinity ofthesubjectfacility. I
notedstrongswineandswinewasteodorsdownwind(eastbynortheast)ofthefacility alongCounty
Road2200EandattheRoyandDianeKell Residence.Theseodorsappearedtobeacombinationof
swine wasteodors from the anaerobiclagoonsand livestock/pit odors from the confinement
buildings. DWPC-FOS,PeoriaRegionalOffice, receivedan odor complaint concerningthis
livestockoperationearlierthis datefrom RoyKell. RoyandDianeKell live —1/4 mile northeastof
thefacility. Theodorsfrom theswinefarm appearedto beparticularlystrongattheKell residence.
Roystatedthatoff-siteodorsfrom thisswinefacilityhavebeenstrongerduringrecentweeks.These
odorspenetratesealedwindowsanddoors,andoftenawakenRoyandDianeduringthenight. The
odorcontrolmeasuresimplementedatthis livestockfacility do notappearto be adequate.

DougBairdindicatedthatadditionalodorcontrolmeasuresarebeingconsidered,specifically
an aerobic digester. However,Doug expressedconcernthat an aerobicdigestermay be too
expensiveto install andtoo difficult to operateandmaintain.

trW

Att: SiteMap

- ToddR Huson
cc: Peoria

JaneMcBride, IAGO
DLC
TRH
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- Memorandum

Subject: Knox County - The Highlands SowFarm
(nearWilliamsfield) Odor Inspection

To: DWPC/FOS& RU
From: Todd R Huson, DWPC-FOS,Peoria Region
Date: September20,2001 -

On September20, 2001, I wasconductingfield work in Knox County anddrove by the
Highlands Sow Farm. This 3600 sow, farrow to wean, swine facility is located south of
Williamsfield in Knox County. I didnot enterthefacility orcontactanyoneat thefarm.

Thefollowing odorobservationsweremadeasI drovein thevicinity ofthesubjectfacility. I
noteddetectableswineandswinewasteodorsdownwind(northeast)ofthefacility alongCounty
Road2200EandattheRoyandDianeKell Residence.Theseodorsappearedto beacombinationof
swine wasteodors from the anaerobiclagoonsand livestock/pit odorsfrom the confinement
buildings.During thisinspection(—3:00 PM), theweatherwaswarm andpartlycloudywith light
windsgustingfrom thesouthwest. - - -

DWPC-FOS,PeoriaRegionalOffice, receivedanodorcomplaintconcerningthis livestock
operationearlierthis datefrom RoyKell. Roy andDianekell live northeastofthefacility. During
this inspection,I interviewedRoy. Roy statedthat off-site odorsfrom this swinefacility were
particularlystrongatnight andin theearlymorninghours.HestatedthatDianeandhe wereoften
awakenedatnightby theseodors.Theodorspenetratesealedwindowsanddoors.Theodorcontrol
measuresimplementedat this livestockfacility do not appearto beadequate.

trW -

Att: SiteMap

~ 2~
ToddR Huson

cc: Peoria
JaneMcBride, IAGO
DLC
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Theoperationincludesthesebuildingswherehogsareraised.Only afewhun-jansareallowedinside to ensurediseases aren’t introducedto the animals.-~

The family -farm L:. 2O~--style
6~ik~,~tI<~3/3~- -

Sophistication marks

porkproduction

-B~GEORGEPAWLAcZYK - -- -- --
- BeUev-Ule News-Democrat - -

- - CARLYLE — ‘--Mor~ than -.

30,000 animaIs~ are keptat the -

Maschhoffs’ pork farmjust off
Illinois 127, but go there and
you won’t see pigs, hearpigs or,
during thewinter, evensmell
pigs. - - -

Instead, certifiedpublic ac-
countants arein plainview,asis
achieffinancialofficer, aveteri-
narian andan office staff that
hustles amid telephonesthat
seemto ring endlessly. -

Welcome to The Maschhoffs -

LLC, a hugeoperation thatop-
ponentscall a “factory farm,”
but what the descendantsof
granddaddy and founder Ben
Maschhoff say is a modern,
high-techversion of the family
farm.

- Ken Maschhoff, a lean,
tanned43-year-old, stepped on-

Researchf~--teststo cut hog odors ~
- BY~EORGEPAWLACZYK

gpawlaczyk@bnd.com -

- - Every few weeks, trans~
planted-British citizeñ:Milce.
Ellis’ watches a panel of
women as they each take a
long sniff from a plastic bag

• containing concentrated pig
manureodor.

The periodicsmell test is
partof a five-yeareffort at the•
University of illinois’ Animal
Services Laboratory to find
ways to reduce the smell of
hog manure,andthereby low-
er public resistance to large-
scalepork farms. -

Ellis saidthe main method
of reducingtheodor isby cut-
ting the percentageof nitro-

• gen-richsoybeansin thefeed
and replacing the beans with
amino acidsthathavelessni-
trogen. -

“We havereducedtheodor
probably 50 to 60 percent,”

saidEllis, 53, who raisedpigs:;

and sheep in hisnativeNews-~
castle,England. - - - -

-- Ellis andhisstaffhavetheii~
own -750-hog farm near- thet
university’s Champaigncam-:-~
bus,which they operateas

- modern “confined” facility,~
meaning the animals- are
sealedin a temperature-and
term-controlledenvironment.

But the farm’s main func-
tion is to find ways to reduce
thesmell of hogs,saidEllis, a
professorat theuniversity.

The women,who arepaid -

for their sniffing, are staffe~s-
at the laboratory.The testing -- -

method involves pumping
pureair into thebagsuntil the
smell of the manurecan no -

longerbe detected.
“Yes,we payfor this work,”:

Ellis said.“This isn’t thekind
of thing we could get volun-
teersfor.”
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STEVENAGY/News-Democrat

TheMaschhoffs’homenearCarlyleis on thefarmgrounds.

to theporchof his bungalow- notfar from thepigbuildingsis
style farm office adjacentto a whereMaschhofflives with his
parkinglot. Nearby were a row wife andbusinesspartner,Julie
of new pickup truckswith such Maschhoff, a 1984 National
license plates - ~s PIGS-R-ME PorkQueenwhoalsoworksasa
and HOG-BOSS. A hundrect- representativefor MorganStan-
yards away was - a $220,00Q)-J~y-in Fair-viewHeights. - -

brick colonial home beside a.- It’s -not-foryour-profection,
privatelake. - ~ the animals’,’” he politely

Fronted by white, wooden - -

columns, the spacious home - - PleaseseeHOGS, 58 -



riu-i~ Farmerssaytheyusehigh-techtools to raiseanimals
continuedfromPagelB -

told a visitor aboutwhy people-
cannotsimply stroll into oneof
he sprawling, low- buildings
-s’herethepigsarekept. -

On this and mostotherfarms
oday, pigs are seajed off from
he outside during the six
rionthsit takesthemtoeattheir
vayto market size, or “hog,” sta-
-is, about250 pounds. -

“It’s biosecure,” Maschhoff
aid,“to preventdiseaseto the
riimals, notto protectyou.This
a highly technicaloperation.I
r~ploy two CPAs and a chief fi-
ancial officer. This is a highly
)mpetitivebusiness.”

During their confinement,
gscomeintocontactonlywith
herpigs and specialhuman
indlers,who duringtheir free
ne religiously avoid close con-
:t with dogsandcats,which
~ species that can, spread-

rmful diseasesto pigs. - -

In the climate-controlled
ildings,grainandgrowthhor-
nesare doled outthrougha
iiputer-regulated- - feeding
iedule.Picky eatersarequick-
emoved.-
At thespotcashpriceforSat-
iay,a250-pound,or “finished”
~, would beworth $85, con-
erably below the break-even
nt ofabout$95 to $100,said
i Maiers,spokesmanfor the
lois PorkProducersAssocia-

-lowever, like 80 percentof
-e American pork farms, the
;chhoffs’ operation — the
i-largest in theUnitedStates
;ells through a highercon-
priceto giant consumers,
- as national restaurant

osandsupermarkets. -

utit’s thewasteproducedby
massiveandconfinedherds
causesconcern,evenin rur-
linton County. In a single
30,000 pigs can produce
ghmanureandurinetofill.
average-sizedswimming

~,or about90,000gallons.It
- acity-sizedsewersystem
ndlethisoutput. -

so expansion - -

iimal wasteis one of the
reasonstheClinton Coun-
ardvoted11-1 in October

a letter to theIllinois De-
‘entof Agricultureoppos-
eMaschhoffs’planto build
er 7,200-animal operation
-itsidé tiny Bartelso,popu-

lation600. - -

- BoardChairmanRayKloeck-
nerof Germantown,himselfthe -

owner of a 500-animal pork
farm,abstainedfrom thevoting,
andtwo othermemberswereab-
sent.StilI~Kloeckner outlined
theboard’sreasonsfor theoppo-
sition — odOr, damageto local
roadsby heavygrain trucksand

- threatstothewatersupply.
• “The-facility is a mile anda

quarterstraightsouthof Bartel-
so. With the prevailing winds
comingfrom thesouth,theodor
-would be brought into town,”
Kloecknersaid. -

“Another problemwas that
the facility will be in a 1OQ-year
flood plain, andtherewascon-
cernabouthowcloseitwasfrom
the bottomof apit theywould
useto storemanureto thetop of
the aquifer.” - -

Kloeckner said some resi-
dentswereworried thatpig ma-
nurecouldgetin the watersup-
ply if thestoragepit, or manure-

lagoon,broke throughtherock
ceiling of the underground
aquifer. - - -

- Final say for - the - project -

comesfrom theIllinois Depart-
- - mentof.Agriculture. - -

- WarrenGoetsch,managerof -

the department’sDivision of
Natural Resources,said of 19
large-scalehogfarms proposed
since1999that exceeded1,O00~- -

animals and thereforeneeded
- stateapproval,eightwerenot li-

censed. - -

Grain, storedin thesesilos,andfeedfor thehogsareregulatedbycomputers.

STEVENAGY/News-Democrat

“We neverreallyturn anyone
-down,” Goetschsaid. 1-le ex-
plainedthatpublicoutcryoften
resultsin stiffer requirementsset

- by thestatethatcannoteconom-
ically bemet.- -

As for theBartelsoproposal,
Goetschsaidthestatehasasked

- formoreinformationabouthow
manurewill behandled.

Theproposedporkfarm,slat-
edfor farmlandownedby Mike
aridDianeMuelleronTwin Lev-
ee Road,- will havean - under-
groundmanurepumpingsystem
with no openlagoons,Goetsch
said.Thismeansthatwhatodor
doesresultwill comefromtreat-
ed manurespreadon fields as
fertilizer toproducesomeof the
grainit takestogrowthehogs. -

Goetschsaid moderntech-
niquesusedby the Maschhoffs
minimize the odorby injecting.
manure8 to 10 inchesinto the
plowedsoil usinghighpressure
hoses.

- “Thereis somuchaproducer
cando to controlodor,whether
it’s thetypeof feedtheyuse,or
thetypeoffansystemorthetype
of cleanlinessinsidethe build-

tion, “IndustrialPorkFactories:
A ThreatTo TheEconomy,The
Environment,And OurDemoc-
racy.”

- TheMaschhoffssay theyuse
everyscientifictool availableto
producebetterhogsandto con-
trol odortand pollution. They
evenhavea laboratoryto pro-
ducehogsemenforbreeding.

And the Maschhoffs we~re
amongthefirst inthecountryto
introducecontractingnetworks,
whichisthewaytheBartelsoex-
pansionhasbeenpresented.-

ThatmeansMike andDiane
- Muellerwouldstill own theland
andwouldruntheoperation,but
the Maschhoffswould own a
largeshareof it.

And it’s the Muellers, not
somelocal or stategovernment,
iyho would makethefinal deci-
sidn about whetherto go into

- - businesswith theMaschhoffs.
- - Whenit comesto containjng

- - oppositionat the local level in
Bartelso, that approach may
work well. ‘ -

No one,froma clerkat acon-
veniencestorein Bartelsoto a

- postal worker on his - route,
ings,” Goetschsaid, “Thereare- ~woüldspeak on therecord, even
all typesof odor-controlmeth- - ,,thoughsomes~idprivatelythey
ods.” - - - werehighly orlposedto the hog

farm. - -- - - - -

As the bartenderat Snick’s
Tavern in Bartelso explained:

- “Hey, nobody wants to bad-
mouthMike andDiane.They~re
friends.TheMaschhoffs?That’s -

different; they’remillionaires.”

Still, oppositionnationwide
to so-called“factory farms” has
resultedin strident criticism.
Oneopponentwho testified in
March inWashingtonbeforethe
SenateCommitteeon Govern-
mentAffairs titled hispresents-



Uo front-
a It’s a big drought, will

- - - - - farmers get big help?
: Drought,crop size, anddisasterassis-

-- - -- - tancefor farmersare dominatingagni-
cultural newsasfarmersheadinto the

- - mainharvestseasonof 2002.
• Drought:The worst of the drought
is in the western half of the U.S.,
where75% of rangeandpasturesare
in poor - or very poor- condition, and
many cattleherdshavebeensold off.

- — Therewerebig pocketsof droughtjust
- - - - - about -everywhere-this summer.: In-

- --~ -Illinois and Indiana,farmerscompare
it to 1988, theirlastbig droughtwhen
manyharvestedabouthalf-acrop.

The National - Oceanic and
-AtmosphericAdministration (www.
noaa.gov/)saysthat 49% of the con-
tiguous U.S. was in -moderate to
extremedrought at the end of July,
basedon the PalmerDrought Index.

- (The worst-ever -was in 1934, when

~Serj~~,WCZ —

Marketing strategiesand farm newsimpacting your
business and family compiled by the editors of SF®

80%of thecountrywasin moderateto
extremedrought). Six states in such
divergentareasas the Southeastand
the Rocky Mountainshad their driest
12-monthperiodson record. - - -

• Crop size: All - eyes- point to
September 12 and the USDA’s next
production report.The,Au~gtistreport
caught many people by stirpnise,with
corn, soybean,andwheatestimates-lall
droppingabout10%,In drOught:years,
crop -estimatesoften get smaller as
harvestprogressesand- the damage
becomes-moreobvious. -- - -- - -- - - - — -

• Disasterassistance:ThereWill be
help for impactedfarmers- andranch-
ers, maybe$3 billion, andplentymore
talk abouthelp (it’s anelectionyear!).
As Congressreconvenesthis month,
the debatewill center on where the
moneyshouldcomefrom. Becauseof
higherprices,your LDPpaymentsand
countercyclical assistance payments

will shrink, saving the government
moneyit hadpreviouslycommitted.

Should disaster funds offset that
“saved” money, or shOuld-it come
from somewhereelse? The Bush
administrationfavors:offset, because
theFarm Bill promisedto endstopgap
assistance - to farmers. But Congress

-may argue that disaster: help - has
always come from new-funding. The
endresultwill likely beacompromise,
as-everyoneagreeshelpi~ needed. -

~ Expanding in a
down hog market,~
While manypork~roducersaregrind-
ing their teeth iwer cheapho~sand
expensivefeed-thisTfall,1lllinois pro-
ducerKenMaschhoffis thinking pos-
itive. MaschhôffPork,-Inc. in- Carlyle
has addedmOre than 10,000sow~in
the past year,-.bringing - its total to
~ are



scheduledto be added in the next year.
That kind of expansion in a down

market “fits the bill for - us,” says
Maschhoff. “The time to expand is
when nobody else is doing it. That’s
been our mode; weadded few sows in
years like 1997 and 2000.”

Howwill it work? With the potential

for $3.50 corn this fall, Maschhoff
expects some producers to liquidate
sows. This will drive the hog market
down further initially, but cause a nice

bump up by next summer, right in time
for his production fro~n the new sows
to head to slaughter, he says. “We

want thefirst pigsoutof ourexpansion
to hit the cycle at the right time.”

As for feed costs, Maschhoffhad
cornandsoybeanmealboardpositions

securedfor the next yearwell before
the summer grain rally. “We never
leave inputs to chance. It will costyou
a smallamountthreeout of four years,

but in yearslike 1996andthis year,it
makesup two- or threefold.”

(Readmoreaboutthis farmandoth-
ers on our new Pork PowerhouselMlist
in October’s issue.)

Efarmiand now
beats the ‘Street’
Investingin Indianafarmlandhasout-
performedWall Streetoverthe past13
years, says Chris Hurt, Purdue
University ag economist. -

In an analysis of the two invest-
ments, Hurt compared$1,000 invest-
ments in farmland and in the stocks
within - the Standard & Poor’s 500
indexin 1990 and throughthe nearly
13-yearperiodendingJuly 31, 2002.

Stockearningswerebasedon annu-
al returns and dividends; farmland
earningswere basedon annualreturns
plus land value appreciation,minus
certain expenses.Incometax conse-

quences were not factored in. -

While average returns by annual
percentage growth were slightly high-
er in stocks, Indiana farmland caine
out ahead in total returns. The S&P
500 experiencedgreaterannualhighs
andlows during, while farmland val-
uesandreturnsinchedup steadily.

“Since 1990 the stock market has
had a higher average annual return —

about 11.3% — but farmlandhashad a
returnof 11% percent,”Hurt says.

“What is interesting is that $1,000
invested in the stock market in 1990
had grown to more than $5,000 by
1999, where farmland had grown to
only about$3,000,” Hurt says.“Since
1999, however,the stock market has

fallen on hard times. Now $1,000
investedin farmlandin 1990hasaccu-
mulated about $3,800 on a pretax
basis, while the stock value now
standsat about$3,300.”
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COUNTYOF SANGAMON ) pollution Control Board

AFFIDAVIT

I, JANE E. MCBRIDE, after being duly sworn and upon oath, state as follows:

1. I am the Assistant Attorney General assigned to the matter of People v. The

Highlands, LLC and Murphy Farms, Inc. (a division of Murphy-Brown, LLC, a North Carolina

limited liability corporation, and Smithfield Foods, Inc., a Virginia corporation, PCB 00-104, and

counsel of record for the Complainant in this matter.

2. I am executing this Affidavit to accompany Complainant’s Response to

Respondent’s Motion for Summary Judgment on Count I of the Amended Complaint.

3. The assertions set forth in Complainant’s Response to Respondent’s Motion for

Summary Judgment on Count I of the Amended Complaint are true, correct and accurate, to

the best of Affiant’s knowledge and belief.

Further, Affiant sayeth not.

~
,-“JANE E. MCBRIDE

Subscribed and swor o before me
this ,25tA dayof ,~/ ,2003.

PEGGY J. POITEVINT
NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 4•1 6~2OO6
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poIIutbo” Control BoarLisa Madigan
ATTORNEY GENERAL

July 25, 2003

The Honorable Dorothy Gunn
Illinois Pollution Control Board
State of Illinois Center
100 West Randolph
Chicago, Illinois 60601

Re: People v. The Highlands, LLC., et a!.

PCBNo. 00-1 04

Dear Clerk Gunn:

Enclosed for filing please find the original and ten copies of a NOTICE OF FILING and
RESPONSE TO RESPONDENT HIGHLANDS, LLC’S MOTION FOR SUMMARY JUDGMENTON
COUNT I OF THE AMENDED COMPLAINT in regard to the above-captioned matter. Please file
the original and return a file-stamped copy of the document to our office in the enclosed self-
addressed, stamped envelope.

Thank you for your cooperation and consideration.

Very truly yours,

,~

“~JaneE. McBride
Environmental Bureau
500 South Second Street
Springfield, Illinois 62706
(217) 782-9031

JEM/pp
Enclosures

500SouthSecondStreet,Springfield, Illinois 62706 • (217) 782-1090 • ‘ITY: (217) 785-2771 • Fax: (217)782-7046
100 WestRandolphStreet,Chicago,Illinois 60601 • (312) 814-3000 • TVTY: (312) 814-3374 • Fax: (312) 814-3806

1001 EastMain, Carbondale,Illinois 62901 • (618) 529-6400 • ‘PTY: (618) 529-6403 • Fax: (618) 529-6416

OFFICE OF THE A~ITORNEYGENERAL
STATE OF ILLINOIS




