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PRE-FILEDTESTIMONY OF DEIRDRE K. HIRNER

NOW COMEStheILLINOIS ENViRONMENTAL REGULATORY GROUP

(“IERG”), by oneofits attorneys,KatherineD. HodgeofHODGEDWYERZEMAN,

andsubmitsthefollowing Pre-FiledTestimonyofDeirdreK. Hirner for presentationat

theAugust24, 2001 hearingscheduledin theabove-referencedmatter:

TESTIMONY OF DEIRDRE K. HIRNER

GoodMorning. My nameis DeirdreK. Hirner, andI amtheExecutiveDirector

of IERG. On behalfofIERGandits membercompanies,I want to thanktheIllinois

PollutionControlBoard(“Board”) for theopportunityto presentthis testimonytoday.

As theBoardis aware,the regulationsat issuein this rulemakinghavebeen

developedthrougha cooperativeprocessinvolving theIllinois EnvironmentalProtection

Agency(“Agency”), variousenvironmentalgroups,IERG andotherrepresentativesof

theregulatedcommunity,andotherinterestedparties. Thesepartiesheldnumerous

meetingsoveraperiodoftwo yearsto developtheproposedregulations,andtheBoard

heldthreehearingsto receiveinformationregardingtheproposedregulations.

OnJune21, 2001, theBoardpublishedits Opinion andOrder(“Board’s

Opinion”) proposingamendmentsto theBoard’santidegradationregulationsfor first

notice. IERGand its membersarepleasedwith manyoftheregulatoryprovisions

proposedby theBoardin its Opinion. IERGand its membersarealsopleasedwith many



ofthestatementsmadeby theBoard in its Opinion in supportof thoseproposed

regulatoryprovisions. As set forth below, however,1IERGbelievestheBoard’sproposal

needsadditionalrevisions. IERGhassubmittedproposedregulatorylanguagereflecting

theserevisionsfor theBoard’sreviewasExhibit A to this prefiledtestimony.

Again, 1IERGappreciatestheopportunityto presentthis testimonyto theBoard

today. IERGrequeststhattheBoard considerthis testimonyand IERG’ssubmissionof

proposedrevisedregulatorylanguageastheBoardmovesforwardwith thisrulemaking.

I. THE BOARD SHOULD TAKE FURTHER STEPSTO REACH ITS
STATED GOAL OF FLEXIBILITY EN THE ANTIDEGRADATION
ASSESSMENTPROCESS

.

Oneissueto which all partiesto this proceeding,aswell astheBoard,have

agreedis thatall increasesin loading to watersofthe StateofIllinois should notbe

subjectto thesamelevelof antidegradationreviewby theAgency. To assurethat this

goalwasreached,IIERG proposedseveralrevisionsto theAgency’sproposed

antidegradationregulations,includingprovisionsprovidingfor a “significance

determination”for proposedincreases,a“de minimis” exemptionandotherexemptions

from theantidegradationassessmentrequirement,andotherclarificationsofthe

Agency’sproposedregulations.

TheBoardchosenot to includemany ofIERG’sproposalsin theBoard’sfirst

noticeregardingtheantidegradationregulations.As set forth below,JIERGrespectfully

requeststhattheBoardreconsiderits decision.

A. IERG’s ProDosedSiEnificance Determination

TheBoardhasproperlyidentifiedtwo ofIERG’s intendedoutcomesin proposing

a significancedeterminationasprovidingtheregulatedcommunitysomedegreeof
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certaintyasto howtheAgencywill implementthe antidegradationregulations,and

targetingthe Agency’sresourcesto thoseloadingsthat are“truly” significant. Board

Orderat 13. Of equalimportanceto IERG, however,is that all increasesin loadingnot

be subjectedto thesamedepthanddegreeofantidegradationreview,but ratherthatthe

Agencyassesseachincreaseon a“caseby case”basis. IERGmaintainsthat, aswritten,

theBoard’sproposedregulatorylanguagedoesnotafford theAgencysuchflexibility in

conductingantidegradationassessments.

In rejectingIERG’s proposedsignificancedetermination,theBoardstatedthat

IERG’sproposalwould requirethe comparisonof the impactofpollutantloadingon the

quality ofawaterbody asawhole ratherthanon aparameter-by-parameterbasis. Board

Opinionat 13. While IERGconcedesthat the languageit proposedmaybe readto so

infer, thatwasnotourintent. IERGconcurswith theBoardthat an antidegradation

assessmentshouldbemadeon thebasisof individualwaterquality parameters.

TheBoardalsoexpressedconcernthatIERG’s proposalwould not allow for

public participationin the significancedeterminationprocess.Id. at 13-14. IIERG

believesthatbecausetheAgencyperformsan antidegradationassessmentin thecontext

ofareviewofanapplicationfor anNPDES permit or CWA Section401 certification,the

public hastheopportunityto makeits concernsknownandto takeissuewith relianceon

thesignificancetestat thetimethepermit is releasedfor public reviewandcomment,as

is thecasewith any otherpointof contentionasto anNPDESpermitor Section401

certification. However,IERGdoesacknowledgetheBoard’sconcernsand agreesthat

public participationis a mostessentialaspectof theantidegradationreviewprocess.
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Finally, theBoard’sprimaryconcernwith IERG’ssignificancedetermination

proposalwasthat it appearedto limit theAgency’sability to identify andimplement

alternativesthatreduceor eliminateloadingincreases,whichtheBoardsawasthe

antidegradationregulations’main objective. BoardOpinionat 14. IERG concedesthat

its proposalput forth a tieredapproach.1ERG did not believe,however,thatits proposed

significancedeterminationprocessprecludedtheAgencyfrom makingrecommendations

regardingeconomicallyreasonableor no costalternativesavailableto reduceoreliminate

proposedincreasedloadings. TERGanticipatedthatdiscussionsrelativeto suchmatters

would occurin the contextoftheAgency’simplementationproceduresnow includedin

theBoard’sproposalat Section302.105(f),and morespecificallyunderSection

302.105(f)(2)(A),which referencesapplicantcommunicationwith theAgencyduringthe

planningstagefor any loadincrease.

IIERG continuesto maintainthat it is not appropriateto subjectevery increasein

pollutantloading to the samedepthanddegreeofantidegradationreview. As theBoard

notedin its Opinion, “[t]he Agency hastestifiedthatwhile all potentialincreasesin

pollutantloadingwould be subjectto antidegradationreviewon acase-by-casebasis,the

level ofreviewwould dependupontherelativesignificanceofthe pollutantloadings.”

BoardOpinionat 8. IERG submitsthat its proposedsignificancedeterminationprocess

wouldbeonewayto ensurethattheAgencyhastheregulatoryauthorityto conduct

antidegradationreviewson acase-by-casebasisdependantuponthe characteristicsofthe

individual dischargesandreceivingstreamsatissue.

Nevertheless,IERGis willing to concedeits proposedsignificancedetermination

processif it canbe clearlydemonstratedthattheBoard’s“proposedantidegradation
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reviewcriteria[otherwise]provide[] the Agencyflexibility to performon acase-by-case

basistheappropriatelevel ofreviewwithoutplacinganyunduelimitations on its ability

to ensurecompliancewith theproposedantidegradationstandard.”BoardOpinion at 15

(emphasisadded).TERG submitsthat suchflexibility canbe achievedthroughadoption

of amodified de minimis exemptionandthroughotherrevisionsto theBoard’sproposed

rules,asfollows.

B. The Board Should Adont a Modified DeMinimis Exemntion to the
Antide2radation AssessmentReuuirement

.

LERG’s proposalfor a“de minimis” exemptionin theBoard’santidegradation

regulationswasmotivatedby two primaryconcerns,bothofwhich IERGcontinuesto

believeneedto be addressed:(1) therisk thatlengthy, time-consumingantidegradation

reviewswill createsubstantialdelay in the processofissuingandrevisingNPDES

permits; and(2) therisk thatrequiringtheAgencyto makesubjectivesocioeconomic

decisionsasto thevalueofproposedfacility projectswill introducesubstantial

uncertaintyinto municipal andbusinessplanning,evenfor projectsthathavelittle orno

impacton waterquality. In responseto thoseconcerns,IERGsoughtamechanismthat

would allow projectsthat do not havea significantwaterquality impactnot to go through

an antidegradationreview. Thatmechanismwastheproposed“de minimis” exemption.

TheBoardconcludedthat IERG’s proposeddeminimis exemption“may be

helpful in focusingtheAgency’sresourceson only thoseincreasedloadingsthatposea

significantthreatto waterquality.” BoardOpinion at 16. Nevertheless,theBoard

decidednot to includelERG’s de minimis exemptionproposalin theBoard’s first notice

proposal. SeeBoardOpinionat 15-16. After reviewingtheBoard’sOpinion,IERG

believesthattheBoardcanaddressits concernsregardingIERG’s proposalandachieve
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thegoal offlexibility throughproposalof a modified, simplified de minimis provision,

thedetailsofwhich areasfollow.

1. Increasesin Bioaccumulatives

TheBoard’sfirst concernregardingIERG’sproposedde minimisexemptionwas

that small increasesin bioaccumulativedischargeswould havebeenexemptfrom

antidegradationreview, eventhoughsmall amountsofthosesubstancescouldhave

significantimpacts. BoardOpinionat 16. IERGbelievesthatunderits earlierproposal,

theconcernsposedby bioaccumulativechemicalsof concern(“BCCs”) would havebeen

takeninto accountin determiningtherequirementsthatwould apply,but weunderstand

theneedto makethat conceptclearer. RegardingtheareaoftheStatecoveredby the

GreatLakesInitiative requirements,theBoard’srulesprovidethatthereis no deminimis

level for BCCs, in otherwords,that all increasedBCC loadingsaresubjectto

antidegradationreview(unlesscoveredby anotherexemption). IERGproposesrevising

thenewstate-widerulesto be consistentwith thatrequirement,sothat evensmall

increasesin BCCsaresubjectto antidegradationreview(including boththereview of

alternativesandthe“community at large” test). Thatis, 1ERGproposesadoptingade

minimis exemptionherethat doesnotapply to dischargesofBCCs.

2. Effort Requiredto MakeDeIvlinimis Decisions

TheBoard’ssecondconcernwasthatit will taketoomucheffort on thepartof

theAgencyto determinewhetheran increasedloadingexceedsaspecifiedde minimis

level. BoardOpinionat 16. IIERG agreesthatit wouldnot makesenseto haveade

minimis exemptionthatrequirestheAgencyor anyoneelseto spendenormousamounts

oftime andeffort in makingdeterminationsasto whetherincreasesaresubjectto review.
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However,LERG believesthattheAgencycanaddressthis concernby useofasimple,

“bright line” testand applicationofexistingAgencyprocedures.

IERG’sproposedde minimis exemptionwould simply providethatincreased

loadingsof non-BCCchemicalsaresubjectto antidegradationreview (again,including

the“community atlarge” test)if theyequalor exceed10%oftheavailableassimilative

capacityofthe receivingwaterbody, determinedatthetime thattherequestfor the

increasedloading is submitted. In makingthis decision,theAgencywould usethe

processthat it alreadyusesto decidewhetherdischargesrequirepermit limits. When

makingapermittingdetermination,theAgencymustdecideif aproposeddischargehas

“reasonablepotential” to causeorcontributeto aviolation of awaterquality standard.35

Ill. Adm. Code§ 309. 141(h)(4). If thereis “reasonablepotential,” a limit mustbe

imposed. 35 Ill. Admin. Code§ 309.141(h)(4)(B). To makethis“reasonablepotential”

decision,theAgencyappliesacalculationmethodthathasbeenspecifiedby theUnited

StatesEnvironmentalProtectionAgency(“USEPA”) in its TechnicalSupportDocument

for WaterQuality-BasedToxicsControl (“TSD”) (1991). Id. To usethatmethod,the

Agency mustcollectandreviewseveralitemsofinformation,including thebackground

level ofthesubstancein the waterbody. Usingthatinformationandtheformulasin

USEPA’sTSD, theAgencyreachesaconclusionasto the level of assimilativecapacity

that remainsin thewaterbody.

It is importantto notethatthis informationshouldalwaysbe availableto the

Agencywhentheantidegradationrules mayapply, sincethoserules aretriggeredby

increasedloadings,whichtheAgencymustevaluatefor “reasonablepotential.”

Therefore,whenevertheantidegradationassessmentrequirementmay apply,theAgency
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will havetheinformationneededto readily decideif theproposedincreaseexceeds10%

oftheremainingassimilativecapacity. In thosecaseswherethe informationis not

readily availableto theAgencyfor somereason,theburdento providethenecessarydata

would beon theapplicant. Thus, IIERG’s proposedamendedde minimis exemption

would imposeno burdenon theAgencyto generatenewdata. To clarify this point, it

might be worthwhileto specifyin theantidegradationregulationsthatin makingthe

“10%” decision,theAgencymustusethe“reasonablepotential” proceduresthatare

alreadyappliedin permittingdecisions.

Accordingly, IIERG believesthat its proposeddeminimis test— with theproposed

revisionsoutlinedabove— providesaworkablemeansby whichtheAgencycanallocate

its resourceswhile protectingtheenvironment.As IERGhasnotedin its previous

submissionsto theBoard,theUSEPAhassanctionedtheuseof ade minimis exemption,

andmostotherstatesin theMidwest includea de minimis exemptionin their

antidegradationrules. IERGurgestheBoardto actconsistentlywith theguidanceofthe

USEPAandthe practiceoftheseotherstatesandto reconsiderits decisionnot to propose

a de minimisexemptionin Illinois’ antidegradationregulations.

C. The Board Should OtherwiseAmend its Proposal to Providethe
A~encvFlexibility in Conductin2 Antide2radation Assessments

.

IERG appreciatesand agreeswith theBoard’srecognitionthat“all proposed

increasesin pollutantloadingsshouldnot requirethesamelevel ofreviewto demonstrate

compliancewith theproposedantidegradationstandard”andthattheantidegradation

“implementationproceduresshouldallow theAgencyto decideon acase-specificbasis

what level ofreviewis appropriate.”First NoticeOrderand Opinion,page14. The

Agencyhasmadeclearits positionthat all potentialincreasesin pollutantloadingshould
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be subjectto the proposedcomprehensivereviewrequirementsat Section302.105(c)(2),

andthat it will performthereviewsbasedon fateandeffect, technology,andeconomic

considerations.And throughouttheseproceedings,theAgencyhasconsistentlyheld

“that thecomplexityofthereviewwouldbehighly dependentuponthenatureofthe

activity, thepollutantandthecharacterofthereceivingstream.” BoardOpinion at 10-

11. This positionis consistentwith thedirectionoftheUSEPAthat“StatesandTribes

shouldtailor the level ofdetail anddocumentationin antidegradationreviews,to the

specific circumstancesencountered.”40 C.F.R.Part132, AppendixE, SectionIII.

In decliningto adoptIERG’s proposedsignificancedetermination,theBoard

appearedto rely on andagreewith theAgency’sassessmentthat, aswritten,proposed

Section302.105(c)(2)“allows theAgencyto decideon acase-specificbasiswhat levelof

reviewis necessary,”andgivestheAgencytheflexibility it needsto determinethedepth

anddegreeof analysisto becompletedfor individual antidegradationassessments.

BoardOrderat 14. TERGrespectfullydisagrees.

IERGappreciatestheBoard’sadoptionofproposedSection302.105(c)(2)(C),

which expandstheuniverseofinformationon whichtheAgencymayrely in makingan

antidegradationassessment.However,LERG believesthattheremaininglanguageof

302.105(c)is draftedin suchmannerasto placeunduerestrictionon theAgency’sability

to exerciseflexibility in thereviewprocess.Accordingly,IERGoffersthe following

revisionto theBoard’sproposedSection302.105(c)(2)in an effort to ensuretheAgency

discretionto conductan antidegradationreviewandassessmentfor eachpermit

applicationon acase-by-casebasis:

TheAgencymuston a case-by-casebasis,andto theextentthatit deems
necessary,assessany proposedincreasein pollutantloading that
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necessitatesanew,renewedor modifiedNPDESPermitwith anewor
increasedpermit limit’, orany activity requiringa CWA Section401
certification~to determinecompliancewith this Section302.105. In
makingthis assessment,theAgencymust:

* * *

B) To the extentthatit deemsnecessary.andon a caseby case
basis,Aassuresomeor all ofthefollowing...

IIERG’s ProposedRevisedSection302.105(c)(2)(~ Exhibit A)

.

TheBoard’sadoptionofthis proposedclarificationand similar languagein

proposedSection302.105(f)(1)(~ Exhibit A) will givetheregulatedcommunitya

degreeof comfortwith concedingtheneedfor specificlanguageregardinga significance

determinationprocess.Additionally, TERG stronglyurgestheBoardto clearlyarticulate,

in its Final Opinion andOrderin this matter,thattheantidegradationregulationshave

beendevelopedto allow theAgencytheflexibility necessaryto establishthe level of

reviewrequiredto demonstratecompliancewith theantidegradationstandardon acase-

by-casebasisratherthanto providethateveryproposedincreasein loading mustundergo

a comprehensiveantidegradationassessment.

II. THE BOARD SHOULD ADOPT FURTHER EXEMPTIONS TO THE
ANTIDEGRADATION ASSESSMENTREOUIREMENT

.

In additionto the significancetestandde minimis exemptiondiscussedabove,

ERG proposedseveralexemptionsto theantidegradationassessmentrequirementin

additionto thoseexemptionsproposedby theAgency. As ERG hasmaintained

consistentlythroughouttheprocessofdevelopmentof theantidegradationregulations,

exemptionsto theantidegradationreviewrequirementsallow theAgencyto avoid the

Seediscussionof this proposedamendmentto theBoard’sproposedSection302.105(c)(2)below.
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reviewofpermits thathavevirtually no environmentalimpact,and, thus,to expendits

resourceswheretheyaretruly needed.TERG commendstheBoardfor supportingthe

additionofan exemptionfor thosechangesto anewpermit limitation that do notresultin

anactual increaseof a pollutantloading. (Board’sproposedSection302.105(d)(7)).

However,IIERG believestheantidegradationreviewprocesswould furtherbenefitif the

Boardwould reconsideradoptingthefollowing exemptionsproposedby IERG in its

Post-HearingComments,datedMarch 19, 2001.

A. Non-ContactCoolina Water Dischar2es(Board PronosedSection

302.l05(dfl5Y~
TheBoard’sproposedSection302.105(d)(5)providesan exemptionfrom the

antidegradationassessmentrequirementfor dischargesofnoncontactcooling water

“without additives.” IERGsuggestedthatthewords“without additives”be removed

from this exemptionandreplacedwith areferenceto Agencyapprovedadditives.

JERG’srationaleforthis suggestionwasthattheAgencywould havedeterminedthat an

additivehad no potentialto adverselyimpactwaterquality, thusmaking an

antidegradationassessmentatthetimeit approvedtheadditive.

TheAgencystatedits positionregardingthis suggestionasfollows:

theadditionofadditivesto adischargeorthechangein additivesshould
be subjectto an antidegradationassessment.. . . TheIllinois s
positionis thattheremaybebenefit in reviewingthe additiveto determine
if it is thebestadditiveandwhethertherearetoxic ramificationsin the
receivingstreamforthat additive.

AgencyClosingComments,filed March20, 2001 (“AgencyClosingComments”),at 13.

IERGbelievesthatthis argumentagainstan exemptionfor increasesin dischargesof

coolingwatercontainingAgencyapprovedadditivesis essentiallythesameasIERG’s
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argumentin favoroftheexemption. IERGdoesnotproposethatthe additionofnew

additivesto a dischargeora changein theadditivesin adischargebe exemptfrom

antidegradationreview. Rather,TERGproposesthatincreasesin coolingwater

dischargescontainingan additivethattheAgencyhasalreadyapprovedbeexemptfrom

furtherreview. TERGmaintainsthat, oncean additivehasbeenapproved,anew or

increaseddischargeof non-contactcoolingwatercontainingthat approvedadditive

shouldnot besubjectto furtherantidegradationreview. IERGthereforerespectfully

requeststheBoard’sreconsiderationof thisexemption. If theBoarddecidesagainnot to

includethis exemptionin its first notice, IIERG respectfullyrequeststhattheBoard

explainthebasisfor rejectingtheexemption.

B. Stormwater Discharaes(IERG’s ProDosedSection3O2.1O5(d~(8)

)

IERG also urgesthe Board to reconsideradoption ofIERG’sproposedexemption

to coverinstanceswheresitedevelopmentor constructioncould increasestormwateron a

site regulatedby an industrialfacility’s individualNPDES permitthroughthe facility’s

StormwaterPollutionPreventionPlan(SWPPP). IIERG maintainsthatplant modification

orconstructionactivity would havebeentakeninto accountat thetime theSWPPPwas

initially developed.IERGbelievesinclusionofthefollowing exemptionwould avoidthe

needfor duplicativerevieweachtimechangesaremadeon-site:

Sitestormwaterdischargescoveredby a StormwaterPollutionPrevention
Plan, asrequiredin an individualNPDESpermit,providedthatthe
dischargewill not causeorcontributeto aviolation of Illinois water
quality standards.

IERG’s proposedSection302.105(d)(8).

In its ClosingComments,theAgency statedits positionthat “it would needto

makean individual assessmentof an increase[d] loadingcausedby an additional service
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areaor increasedstormwater.”AgencyClosing Commentsat 14. However,in response

to questionsat theNovember17, 2000,Hearingheld in this matter,theAgency’switness

Toby Freverttestifiedthat if apermitteeadheresto themanagementrequirementsfor

stormwaterin apermit asnewor expandedfacilities areadded,no additional

authorizationis neededfrom theAgency. November17, 2000HearingTranscriptat 199-

200. IERGbelievestheseconflictingstatementsregardingthetriggerfor stormwater

reviewcanbeaddressedby its proposedexemption.

C. Dischar2esAuthorized by theBoardor a Court (IERG’s Proposed
Section3O2.lO5(d~(9V~

IERG alsorecommendedtwo exemptionsto theantidegradationassessment

requirementfor dischargesauthorizedoutsidenormalpermittingprocedures,namely

dischargesauthorizedby a site-specificregulation,adjustedstandard,orvarianceissued

by theBoard,orby aConsentOrder,ConsentDecree,orotherOrderenteredby a Court

of competentjurisdiction. LERG’sproposedSections302.105(d)(10)and(11),now

IERG’s proposedSection302.105(d)(9). Regardingdischargesauthorizedby theBoard,

theAgencyhasindicatedthatit will not nullify anyprovisionof aBoardOrderthrough

theapplicationoftheantidegradationregulations,andthat aBoardOrderitself

constitutescompliancewith orexemptionfrom antidegradationreviewrequirements.

AgencyMemorandumdatedJune14, 2000, Attachment5, paragraph6. IERGassumes

that, by this statement,theAgencymeansthatif theBoardhasauthorizeda discharge

througha site-specificregulation,anadjustedstandard,or a variance,thatdischargeis

not subjectto a furtherantidegradationassessmentby theAgencyundertheregulationsat

issuehere. IERGagreeswith theAgencythat this shouldbethecase,andurgesthe

Boardto adoptanexemptionso providing.
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Regardingdischargesauthorizedby theCourt, IERGnotestheAgencyhasno

authorityto reviewaCourt Orderauthorizingadischarge.Further,IERG notesthatthe

Agency’scommentsjustdiscussedregardingtheapprovalby theBoardof-a discharge

applyequallyto approvalsby a Courtof adischarge.

Accordingly, in orderto avoidany potentialambiguity, IERGrecommends

explicitly statingthefollowing exemptionto avoid unnecessaryuncertainty:

Permitsincorporatingdischargesauthorizedby a site-specificregulation,
adjustedstandard,orvarianceissuedby theBoard,orby a ConsentOrder,
ConsentDecree,orotherOrderenteredby acourtofcompetent
jurisdiction.

IERG’s proposedSection302.105(d)(9)~ Exhibit A). IERGbelievestheseproposed

exemptionscovercategoriesof activitiesthattheAgency hasproposedthattheBoard

determinecomply with the substanceandintentof theantidegradationstandard,andfor

whichperformanceof individual demonstrationsis not necessary.UnderIERG’s

proposedexemption,theseactivitiesarenot exemptfrom theantidegradationstandard;

ratherthey“are essentiallysubjectto similar typesof reviewsunderother[authority],and

a separatedemonstrationwould constitutean unnecessaryandburdensomeredundancy.”

Pre-filedTestimonyof TobyFrevertdatedOctober27,2000,at 6.

III. THE BOARD SHOULD CLARIFY WHICH INCREASES IN LOADING
ARE SUBJECT TO AN ANTIDEGRADATION ASSESSMENT

.

IIERG also proposedthattheBoardclarify its proposedregulationsto makeclear

thatthe antidegradationassessmentrequirementappliesonly to increasesin pollutant

loading thatnecessitatea new,renewed,ormodifiedNPDES Permitwith anewor
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increasedpermit limit. PrefiledTestimonyofD.K. Hirner, Jan. 18, 2001,at 92~ The

Boardincludedtheprovisionproposedby IERGin theBoard’sproposedSection

302.105(f)(1) regardingthe proceduresby whichtheAgencyis to conduct

antidegradationassessments.TheBoarddid not includethis provisionin its proposed

Section302.105(c)(2),however.

This omissionappearsto be atypographicalerror. First, theBoardrevisedthe

Agency’sproposedSection302.105(c)(2)in all otherrespectsto be consistentwith the

Board’sSection302.105(f)(1). Second,it is IiERG’sunderstandingthatthis clarification

accuratelyreflectstheAgency’sintent. SeeNovember17, 2000,HearingTranscriptat

45,11. 1-2 (TestimonyofAgencyWitnessTobyFrevert). Third, requiringsuchareview

would be duplicative,astheAgencywill havealreadyconductedan antidegradation

reviewofthe increasedlevel ofdischargewhenit initially issuedtheNPDESPermit.

Accordingly, IERGhasrevisedtheBoard’sproposedSection302. 105(c)(2)in IiERG’s

Exhibit A to containthis provision. IERGrespectfullyasksthattheBoardso amendits

proposed302.105(c)(2)in secondnoticeaswell.

IV. IERG THANKS THE BOARD FOR INCLUDING THE AGENCY’S
PROCEDURES FOR CONDUCTING ANTIDEGRADATION
ASSESSMENTSIN THE BOARD’S PROPOSEDREGULATIONS

.

One of IERG’ s previoussuggestionsto theBoardin this matterwasto includethe

Agency’s rulesregardinghow it conductsantidegradationassessmentsin theBoard’s

2 Theapplicationof this clarificationis demonstratedby thefollowingexample. A personwith anNPDES

Permitauthorizingadischargeaparticularcontaminantatalevel of 5 micrograms/liter(~g/l) is actually
dischargingatalevel of 3 ~ig/l,andwishesto increasethedischargeto 4 ~.ig/l.Thisincreasewould require
amodifiedNPDESPermitto includeanewmonitoringrequirement,butno dischargeatanunapproved
level wouldoccur,andno “new or increasedpermitlimit” wouldbeincludedin themodifiedNPDES
Permit. Accordingly,thepersonwouldnotbe requiredto go throughanotherantidegradation-assessment.
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antidegradationregulations. IERG’sMarch 19, 2001, Post-HearingCommentsat9-10.

TheBoardagreedwith this suggestionandhasincludedthe Agency’srulesasthe

Board’sproposedSection302.105(f). BoardOpinion at34-37. IERGthankstheBoard

for doing so, andhasproposedonly minor, non-substantiverevisionsto theBoard’s

proposedSection302.105(f). SeeExhibit A

.

V. THE BOARD SHOULD AMEND ITS PROPOSEDREGULATIONS
REGARDING OUTSTANDING RESOURCEWATER DESIGNATIONS

.

Anothermajorissuein thisrulemakinghasbeentheprocessby whichthe

designationofOutstandingResourceWaters(“ORWs”) will takeplace. In general,

ERGproposedtwo changesto theAgency’sproposalregardingthedesignationof

ORWs: first, ERG proposedthat thedesignationof ORWstakeplacethroughan

adjustedstandardorotheradjudicatoryproceeding;second,ERGproposedthatthe

Boardclarify theprocessbywhich ORW designationswill takeplace.

In its Opinion, theBoardproposedthatORWdesignationsbe created,amended~

andrepealedthroughrulemakingproceedingsratherthanthroughadjudicatory

proceedings.Forthe reasonsstatedto theBoardpreviously,ERGstill believesthat it

wouldbeadvantageousto utilize an adjudicatoryproceedingto considerORW

designations.However,ERG acknowledgestheBoard’sconcernsregardingtheuseof

an adjudicatoryproceedingand is willing to concedeits requestfor useofanadjudicatory

proceeding.

If arulemakingproceedingis to beusedto considerpetitionsregardingORW

designations,however,ERGfeelsthattheBoardmustaddresstwo issues.First, ERG is

particularlyconcernedwith theBoard’sdecisionto limit thenoticerequiredby aperson

seekingthedesignationofanORW ortheamendmentorrepealofsucha designation.
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As theBoardis aware,theAgency’switness,Mr. TobyFrevert,acknowledgedin thefirst

hearingheld in thismatterthat:

theramificationsof[a] decision[to designateawaterbody asan ORW]
arefundamentallymoresignificantthantheramificationsofatypical
adjustedstandardor evena statewidestandard.

November17, 2000,HearingTranscriptat88, 11. 10-14. In light ofthe significanceof

theramificationsofadecisionto designateawaterbody asan ORW,Mr. Frevert

concludedthattheremustbe “anobligationto disseminateadequateinformation

[regardingaproposalto designatean ORWIto starttheprocessand [to assure]that

potentially[a]ffectedpropertyownersandothercitizenshaveadequatenotice” of a

proposalto designatean ORW Id p. 88, 1. 22 to 89, 1. 1.

In accordancewith this testimony,theAgencyproposedthat noticeregarding

proposalsto designate,modify, or appealORWsbe providedto not oniy the Agency,the

Illinois DepartmentofNaturalResources(“LDINR”), andthe AttorneyGeneral,butalso

to theStatesAfforney, CountyBoard,andLegislatorsfor theareathroughwhichthe

waterbody atissueruns,andto NPDESPermitholdersand permitapplicantsfor the

waterbody. Agency’sProposedSection106.992. IiERG proposedthatnoticealsobe

providedto propertyownerswho would be affectedby theORW designation.See

IERG’s proposedSection303.205(a)(12).Inthecaseofawaterbody segment,this

would includenot only thoseownersofpropertylocatedadjacentto thewaterbody

segmentat issue,but alsothosewho maybe impactedbecauseoftheir locationin the

drainageareaofthatwaterbody segment.

TheBoarddeclinedto adopttheAgencyor IERG’s recommendations,instead

providing in its proposedSection102.810 that noticeneedonly be servedon theAgency,
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the IDNR, andtheAttorneyGeneral.Board’sOpinion at25. In supportofthis decision,

theBoardstatedthat publicationoftheproposalin theIllinois Registerandon the

Board’swebsite,andholdingalocal hearingregardingtheproposal,would provide

adequatenoticeto thepublic oftheproposedORWdesignation,andfurtherthat “various

interestgroupsalreadyregularlyscan[theIllinois Registerifor noticesthat may impact

theirconstituents.”Board’sOpinion at 23.

1IERGmust respectfullydisagreewith thisdecisionby theBoard. It maybethat

thepartiesparticipatingin this rulemakingwill be awareoffutureproposalsto designate

waterbodiesasORWs,orto modifyorrepealsuchdesignations.Not all affectedparties

will beawareofsuchproposals,however. For example,considerthat no representatives

of agriculturalinterestsin theStateofIllinois areparticipatingin this proceeding. We

would imaginethatthedesignationofawaterbody as an ORWwould haveaprofound

impacton personswho produceagriculturalproductson landthat bordersthatwater

body. LERG canonly assumethat groupsrepresentingtheinterestsofsuchpersonsare

unawareofthis rulemakingor its potentialimpact. Therefore,no reasonexiststo believe

thattheseentitieswill notifV their affectedmembersoffutureproceedingsto designate

waterbodiesasORWs. Further,propertyownerswho do notbelongto groupsthat

representspecialenvironmental,businessor industrialinterestswill haveno wayof

learningofsuchproceedingsexceptthroughtheIllinois RegisterortheBoard’swebsite.

1ERGquestionswhetherit is reasonableto assumethat individualpropertyownersare

awareofthoseresourcesor scanthemregularlyto ascertainwhethertheywill beaffected

by any rulemakingsbeforetheBoard.
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Accordingly,IERGrespectfullyrequeststhattheBoardreconsiderits decisionnot

to requirenoticeofa proposalto designate,modify, orrepealORWsto theparties

identifiedby theAgencyandIERG,orto requirepublicationof suchnoticesin thearea

thatwould be affectedby theproposal. In supportofthis request,IERGnotesthatthe

Boardhasprovidedthatnotice ofapetitionto designatea specialresourcegroundwater

must begiven in anewspaperofgeneralcirculationin theareathatwould beaffectedby

thedesignation. 35 Ill. Admin. Code§§ 620.260(providingthatspecialresource

groundwatersshall be designatedthroughthe adjustedstandardprocess),104.408(a)

(requiringnoticein anewspaperofgeneralcirculationin thearealikely to beaffectedby

an adjustedstandard). TheAgency’switness,Mr. TobyFrevert,hastestifiedthatit is

his understandingthatthe limitations associatedwith thedesignationofan ORW “may

beevenmorerestrictive.. . thanthelimitations placedon groundwaters”whentheyare

designatedas“specialresourcegroundwaters.”November17, 2000,HearingTranscript,

at94, 11. 9-12. Accordingly,thenoticeproposedby theAgencyandIERGis justified.

It is alsoinstructivethatthenoticeproposedby theAgencyandIERGis almost

identicalto thecommunityoutreachrequirementproposedby Citizensfor aBetter

Environment(“CBE”) in its Petitionto Adopt 35 Ill. Admin. CodeSection740.800,filed

January26, 2001,andpendingbeforetheBoardasRulemakingRO1-29,which IERGis

on recordassupporting. CBE’s proposedSection740.815 providesthat aperson

proceedingundertheIllinois SiteRemediationProgram(“SRP”) mustnotify “interested

persons,public officials and organizations”beforefiling an SRPapplication“for a

remediationsite intendedfor futureuseasa school,publicpark,orplayground.” Id. at 2.

In addition,noticewould haveto befiled “in at leastonenewspaperof general
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circulationin thecountywheretheremediationsite is located.” Id. As discussedabove,

JERGurgestheBoardto adoptthesamenotificationrequirementsfor ORWs.

Second,IERGis concernedthattheBoard’sfirst notice doesnotmakeclearthat

theproponenthastheburdenin aproceedingconsideringaproposalto create,amend,or

repealan ORW designation.As IERGnotedin its March 19, 2001 post-hearing

comments,giventhe significantrestrictionson landusethatan ORW designationwould

impose,theburdento establishthat thedesignationis warrantedmustbe clearlyplaced

on theproponentofthedesignation. IERG’s March 19, 2001,Post-HearingCommentsat

18-20. Further,patentlyplacingtheburdenon theproponentwould makeclearto the

proponentwhat it mustestablishto supportthedesignationandwould enabletheBoard

to judgewhethertheproponenthascarriedits burden. Id

.

Accordingly,IIERG proposesthefollowing modificationto theBoard’sproposed

Section102.830(b):

Designationof ORW. TheBoardmustdesignateawaterbody or water
body segmentasan ORW andlist it in 35 Ill. Adm. Code303.206 if it
finds thattheproponentofthedesignationhasestablished[specified
criteria.]

This clarificationwill assuretheregulatedcommunitythat while it hasconcededits

requestthattheBoardto utilize anadjudicatoryproceedingto considerORW

designations,theproponentof an ORW designationwill still havetheburdento establish

that sucha designationis justified, andthus,ORW designationswill not occurwithout a

showingthattheyarejustified.

VI. REOUESTS FOR CLARIFICATION

Finally, on reviewoftheBoard’sproposedlanguage,IIERG believesthat certain

provisionsoftheBoard’sproposedregulationsrequireclarificationto aidindustry in
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achievingfull compliancewith environmentallawsandregulations. TERGdoesnot

believethe following sectionsraisesubstantiveconcerns,but asdrafted,theycreatesome

confusion.

A. Section302.105(bMlflB

)

This sectionprovidesan exceptionfor existing sitestormwaterdischargesthat

complywith regulationsandwhichdo not violatewaterquality standards.LERG

presumesthisprovisionwasincludedto allow thecontinuedoperationoffacilities that

weresitedprior to thetime awatersegmentwasdesignatedan ORW. Therefore,we

recommendthefollowing languageclarification:

B) E*isting-site-sStormwaterdischargesat existingsitesthat comply
with applicablefederaland statestormwatermanagement
regulationsanddo not resultin aviolation ofany waterquality
standards.

SeeExhibit A

.

B. Section3O2.1O5(b)(3~(B

)

This sectionrequiresthatthe shorttermtemporaryactivitiesandthe stormwater

dischargesallowedunderSection302.105(b)(1)maybeallowedonly if theyalsoare

“necessaryfor an activity thatwill improvewaterquality in theORW.” This provision

doesnotmakesense. Accordingto Mr. Frevert,thesectionwasstructuredto parallel

federalguidanceto allow loadincreasesin an ORW only in very few andvery limited

circumstances,thosebeingtheonesidentifiedin Section302.105(b)(1). November17,

2000, HearingTranscriptat 87. Placingtheaddedburdenofrequiringthattheexceptions

also improvewaterquality practicallyassuresthattheseexceptionswill neverbe

availablefor useby a facility locatedon anORW. IIERG recommendsthat Section

302.105(b)(3)(B)bedeleted.
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C. Section 3O2.lO5(d~(6~

This sectioncreatesan exemptionfrom furtherantidegradationreviewfor those

dischargespermittedundera “current” generalNPDESpermit. JERGfinds useofthe

word “current” confusing,asit couldbe interpretedto meanageneralpermit currentlyin

thepossessionofthepermittee,ortheAgency’sgeneralpermit. Whenquestioned

regardingthis issueat hearing,Mr. Frevertindicatedthatreferenceis to “a permit valid at

thattime.” November17, 2000,HearingTranscriptat 198. When queriedfurtherasto

whetherhe meantthattheAgency’sgeneralpermitwascurrentorthattheAgency’s

permitcurrentlyappliedto thedischarge,Mr. Frevertstated: “it wouldhaveto be both.

It doesn’tapplyto adischargethat hasexpired.” Id. at 197-198. Mr. Freverthas

indicatedthatthe Agencyconductsagenericantidegradationreviewwhendraftinga

generalpermit. Id. at 183-84. Therefore,IERGpresumesthattheBoardmeansthis

exemptionto applyto thosedischargesforwhich ageneralpermit hasbeenadoptedby

theAgency andis in effect. Accordingly,IERGrecommendsdeletingtheword“current”

from this exemption. SeeExhibit A

.

D. Section3O2.1O5(d~(6~

This sectionalsoincludesa provisionrequiringtheAgencyto “assurethat

individualpermitsor certificationarerequiredpriorto all newpollutantloadingsor

hydrologicalmodificationsthat necessitateanew,renewed,ormodifiedNPDESPermit

orCWA Section401 certificationthat affect watersofparticularbiological significance.”

Board’sproposedSection302.105(d)(6). IIERG is uncertainofthemeaningofthis

provision,asit wasneverdiscussedduring thecourseoftheAgency’swork group

meetings. IERGalso is uncertainofthe definitionof thephrase“watersofparticular
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biological significance,”unless,aswe believe,this is areferenceto outstandingresource

waters. LERG respectfullyrequeststhattheBoardclarify theseissues.

E. Section302.105(f)(1WF

)

Thissectionprovidesthat apermit applicationsubjectto an antidegradation

demonstrationmustinclude,if necessary,“[a]ny ofthe informationsourcesidentifiedin

subsection302.105(d)(3).” Board’sProposedSection302.105(f)(1)(F)(emphasis

added). Subsection302.105(d)(3)addressesan exemptionfrom theantidegradation

assessmentrequirementfor responseactionsunderenvironmentallaws. SeeBoard

Opinion at 33-34. Accordingly,this referenceappearsto beatypographicalerror. IERG

assumesthattheBoardmeantto referto Subsection302.105(c)(2)(C),andhasso

changedthisreferencein IERG’s proposedrevisionsto theBoard’sproposedregulatory

languageattachedheretoasExhibit A

.

LERG appreciatesthe opportunityto bringtheseissuesto theattentionofthe

Board. We look forwardto theBoard’sinsight in clarifying thesematters.IIERG has

alsoproposedsomeotherminor, non-substantiverevisionsto theBoard’sproposed

regulatorylanguagemeantto clarify what IIERGunderstandsto betheBoard’sintent in

thatlanguage. SeeExhibit A

.
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VII. CONCLUSION

Thankyou for theopportunityto testify today. I wouldbepleasedto answerany

questionstheBoardmay haveatthis time.

IERG reservestheright to supplementormodify thispre-filed testimony.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL

REGULATORY GROUP,

By:

KatherineD. Hodge

Dated: August9, 2001

KatherineD. Hodge
ThomasG. Safley
HODGE DWYERZEMAN
3150RolandAvenue
PostOfficeBox 5776
Springfield, Illinois 62705-5776
(217)523-4900

RobertA. Messina
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield, Illinois 62701

IERG:OO1/RDockets/Fil/RO1-13/Pre-filedTestimonyof D. K. Himer FirstNotice
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Exhibit A to
August10, 2001,PrefiledTestimonyof DeirdreK. Hirner

ROl- 13

IERG’s ProposedRevisionsto theBoard’sProposedRegulatoryLanguage

SUBPART H: OUTSTANDING RESOUCE WATER DESIGNATION

Section102.800 Applicability

This Subpartappliesto any personseekingtheadoption,amendment.or repealof an
OutstandingResourceWater (ORW) designationfor a surfacewaterbody or anywaterbody
segmentasprovidedby 35 Ill. Adm. Code303.205.

Section102.810 Petition

Any personmaysubmita petitionfor theadoption,amendmentor repealof anORW
designation. Theoriginal andnine(9) copiesof eachpetitionmustbe filed with the Clerkand
one(1) copyeachservedupontheAgency, theIllinois Departmentof NaturalResources,and
theAttorneyGeneral.theStatesAttorneyof eachcountyin whichthewaterbody orwaterbody
segmentruns.thechairpersonoftheCountyBoardofeachcountyin whichthewaterbodyor
waterbody segmentruns.eachmemberoftheGeneralAssemblyfrom thelegislativedistrict in
xvhichthexvaterbodyorwaterbodysegmentruns.curre:ntNPDESpermitteesandNPDES
permitapplicantsfor dischargesinto thewaterbody orwaterbody segment.applicantstbr
federallypermittedactivities thatrequireacertificationfrom theAgencypursuantto Section401
oftheCleanWaterAct for thewaterbody orwaterbody segment.all ownersofrealproperty
which is locatedadjacento:r continuousto thewaterbody orwaterbodysegment.andto other
personsasrequiredby law. I:n addition.thenoticemustbepublishedin anewspaperofgeneral
circulationin eachcoun~’throughwhichthewaterbodyor waterbody segmentruns

.

Section102.820 PetitionContents

Eachproponentmustsetforth thefollowing informationin its proposal:

a) Thelanguageof theproposedrule, amendment,or repealeridentifying the
surfacewaterabody or waterbody segmentbeingproposedfor designationasa
ORWor for which theproponentproposesthatan ORW designationbe
amendedor repealed. Languagebeingaddedmustbe indicatedby
underscoring,andlanguagebeing deletedmustbe indicatedby strike-outs. The
proposedrule mustbedraftedin accordancewith 1111. Adm. Code 100.Subpart
C;

b) A statementdescribingthespecificsurfacewaterbody or waterbody segment
for which theORW designationis requestedor anamendmentor repealof an
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ORW designationis soughtandthepresentdesignationof the surfacewater
body or waterbody segment;

c) A statementdescribingtheareain whichthespecificsurfacewaterbody or
waterbodysegmentexistsincluding:

1) Theexistenceof wetlandsor naturalareas•a~

2) The living organismsin thatareaincluding endangeredor threatened
speciesofplants, aquaticlife or wildlife listed pursuantto the
EndangeredSpeciesAct, 16 USC 1531 et seq.or theIllinois Endangered
SpeciesProtectionAct, 41 ILCS 10-s

d) A statementsupporting the designation. the amendmentof the designation.or
therepealof the designation.includingthe health,environmental,recreational,
aestheticor economicbenefitsof thedesignationor theamendmentor repeal
thereof

;

e) A statementidentifying the ORW designationsanticipatedimpactof theORW
designationorthe amendmentor repealthereofoneconomicandsocial
development.This statementshouldinclude:

1) Impactson theregionaleconomy;

2) Impactson regionalemployment;

3) Impactson thecommunity;

4) A comparisonof thehealthandenvironmentalimpactsof an ORW
designationto the economicimpact of an ORW designation~

f) A statementdescribing the existing and anticipated usesof the specificsurface
water body or water body segmentfor which the ORW designationis requested
or is sought to be amendedor repealed

;

g) A statementdescribing the existing quality of the specific surface water body or
water body segmentwarranting the ORW designationor the amendmentor
repeal of suchdesignation

;

h) A synopsisof all testimony to be presentedby the proponent at hearing;

i) Copies of any material to be incorporated by referencewithin the proposed
designationpursuant to Section5-75 of the Administrative ProceduresAct;
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j) Proofof serviceuponall personsrequiredto beservedpursuantto Section
102.810ofthis Part;

Proofof publicationrequiredpursuantto Section102.810 of this Part

:

ki) Unless the proponentis the Agency; or the Illinois Departmentof Natural
Resources4or receivesa waiverby theBoard, a petitionsignedby at least200
persons,pursuantto Section28 of theAct andSection102.160(a);and4

mA) Whereany informationrequiredby this Sectionis inapplicableorunavailable,a
completejustification for suchinapplicability or unavailability.

Section102.830 BoardAction

a) Dismissal

1) Failureof the proponentto satisfythecontentrequirementsfor proposals
under this Subpartor failureto respondto Boardrequestsfor additional
informationwill rendera proposalsubjectto dismissalfor inadequacy.

2) Failureoftheproponentto pursuedispositionof thepetitionin atimely
mannerwill rendera petitionsubjectto dismissal.In makingthis
determination,theBoardmayconsiderfactorsincluding thehistoryof
the proceedingandthe proponent’scompliancewith anyBoardor
hearingofficer orders.

3) Any personmayfile a motion challengingthe sufficiencyof thepetition
pursuant to 35 Ill. Adm. Code 101 .Subpart E.

b) Designationof ORW. TheBoard*nus~-maydesignatea waterbodyor water
body segmentasanORW andlist it in 35 Ill. Adm. Code303.206if it finds
that theproponentof the designationhasestablishedthat

:

1) Thewaterbody or waterbody segmentis of uniquelyhighbiological or
recreationalquality; and

2) Thebenefitsof protectionof thewaterbody or waterbody segmentfrom
futuredegradationoutweighthebenefitsof economicor social
opportunitiesthatwill be lost if the waterbodyor waterbody segmentis
designatedas an ORW.

(Added at Ill. Reg. ___________, effective___________
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TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATER POLLUTION

CHAPTER I: POLLUTION CONTROL BOARD
PART 302

WATER QUALITY STANDARDS

SUBPART A: GENERAL WATER QUALITY PROVISIONS

Section
302.100 Definitions
302.101 ScopeandApplicability
302.102 Allowed Mixing, Mixing ZonesandZIDS
302.103 StreamFlows
302.104 Main River Temperatures
302.105 Antidegradation

SUBPART B: GENERAL USE WATER QUALITY STANDARDS

Section

302.201 ScopeandApplicability
302.202 Purpose
302.203 OffensiveConditions
302.204 pH
302.205 Phosphorus
302.206 DissolvedOxygen
302.207 Radioactivity
302.208 NumericStandardsfor ChemicalConstituents
302.209 FecalColiform
302.210 OtherToxic Substances
302.211 Temperature
302.212 AmmoniaNitrogenandUn-ionizedAmmonia
302.213 Effluent Modified Waters(Ammonia)

SUBPARTC: PUBLIC AND FOODPROCESSINGWATER SUPPLYSTANDARDS

Section

302.301 ScopeandApplicability
302.302 Algicide Permits
302.303 FinishedWater Standards
302.304 ChemicalConstituents
302.305 OtherContaminants
302.306 FecalColiform
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SUBPART D: SECONDARY CONTACT AND INDIGENOUS AQUATIC LIFE
STANDARDS

Section

302.401 ScopeandApplicability
302.402 Purpose
302.403 UnnaturalSludge
302.404 pH
302.405 DissolvedOxygen
302.406 FecalColiform (Repealed)
302.407 ChemicalConstituents
302.408 Temperature
302.409 Cyanide
302.410 SubstancesToxic to AquaticLife

SUBPART E: LAKE MICHIGAN BASIN WATER QUALITY STANDARDS

Section
302.501 Scope,Applicability, andDefinitions
302.502 DissolvedOxygen
302.503 pH
302.504 ChemicalConstituents
302.505 FecalColiform
302.506 Temperature
302.507 ThermalStandardsfor Existing Sourceson January1, 1971
302.508 ThermalStandardsfor SourcesunderConstructionBut Not in Operationon

January1, 1971
302.509 OtherSources
302.510 Incorporationsby Reference
302.515 OffensiveConditions
302.520 Regulationand Designationof BioaccumulativeChemicalsof Concern(BCCs)
302.521 SupplementalAntidegradationProvisionsfor BCCs
302.525 Radioactivity
302.530 SupplementalMixing Provisionsfor BCCs
302.535 AmmoniaNitrogen
302.540 OtherToxic Substances
302.545 DataRequirements
302.550 Analytical Testing
302.553 DeterminingtheLakeMichiganAquaticToxicity Criteriaor Values - General

Procedures
302.555 DeterminingtheTier I LakeMichiganBasinAcuteAquatic Life Toxicity

Criterion (LMAATC): Independentof Water Chemistry
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302.560 DeterminingtheTier I LakeMichiganBasinAcuteAquatic Life Toxicity
Criterion (LMAATC): Dependenton Water Chemistry

302.563 Determining the Tier II LakeMichiganBasinAcute AquaticLife Toxicity
Value (LMAATV)

302.565 Determining the Lake Michigan BasinChronic Aquatic Life Toxicity Criterion
(LMCATC) or the Lake Michigan Basin Chronic Aquatic Life Toxicity Value
(LMCATV)

302.570 Proceduresfor Deriving Bioaccumulation Factorsfor the Lake Michigan Basin
302.575 Proceduresfor Deriving Tier I Water Quality Criteria in the Lake Michigan

Basinto ProtectWildlife
302.580 Proceduresfor Deriving WaterQuality Criteriaand Valuesin the Lake

MichiganBasinto ProtectHumanHealth— General
302.585 Proceduresfor DeterminingtheLakeMichiganBasinHumanHealthThreshold

Criterion (LMHHTC) andthe LakeMichiganBasinHumanHealthThreshold
Value (LMHHTV)

302.590 Proceduresfor DeterminingtheLakeMichiganBasinHumanHealth
NonthresholdCriterion (LMHHNC) or theLakeMichiganBasinHumanHealth
NonthresholdValue(LMHHNV)

302.595 Listing of BioaccumulativeChemicalsof Concern,DeriyedCriteriaandValues

SUBPART F: PROCEDURES FOR DETERMINING WATER QUALITY CRITERIA

Section
302.601 Scopeand Applicability
302.603 Definitions
302.604 MathematicalAbbreviations
302.606 DataRequirements
302.612 DeterminingtheAcuteAquatic Toxicity Criterionfor an Individual Substance—

GeneralProcedures
302.615 DeterminingtheAcuteAquatic Toxicity Criterion - Toxicity Independentof

WaterChemistry
302.618 DeterminingtheAcuteAquatic Toxicity Criterion - Toxicity Dependenton

WaterChemistry
302.621 DeterminingtheAcuteAquatic Toxicity Criterion - Proceduresfor

Combinationsof Substances
302.627 DeterminingtheChronicAquaticToxicity Criterion for anIndividual Substance

- GeneralProcedures
302.630 DeterminingtheChronicAquaticToxicity Criterion - Procedurefor

Combinationof Substances
302.633 The Wild andDomesticAnimal ProtectionCriterion
302.642 The HumanThresholdCriterion
302.645 DeterminingtheAcceptableDaily Intake
302.648 DeterminingtheHumanThresholdCriterion
302.651 TheHumanNonthresholdCriterion
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302.654 DeterminingtheRisk AssociatedIntake
302.657 DeterminingtheHumanNonthresholdCriterion
302.658 StreamFlow for Applicationof HumanNonthresholdCriterion
302.660 BioconcentrationFactor
302.663 Determinationof BioconcentrationFactor
302.666 Utilizing theBioconcentrationFactor
302.669 Listing of DerivedCriteria

APPENDIX A Referencesto PreviousRules
APPENDIX B Sourcesof CodifiedSections

AUTHORITY: ImplementingSection13 andauthorizedby Sections11(b)and27 of the
EnvironmentalProtectionAct [415 ILCS 5/13 11(b), and 27]

SOURCE: Filed with theSecretaryof StateJanuary1, 1978; amendedat 2 Ill. Reg.44, p.
151, effectiveNovember2, 1978; amendedat 3 Ill. Reg. 20, p. 95, effectiveMay 17, 1979;
amendedat 3 Ill. Reg. 25, p. 190, effectiveJune21, 1979; codifiedat 6 Ill. Reg.7818;
amendedat 6 Ill. Reg. 11161,effectiveSeptember7, 1982; amendedat 6 Ill. Reg. 13750,
effectiveOctober26, 1982; amendedat 8 Ill. Reg. 1629, effectiveJanuary18, 1984;
peremptoryamendmentsat 10 Ill. Reg.461, effectiveDecember23, 1985; amendedat R87-27
at 12 Ill. Reg. 9911, effectiveMay27, 1988;amendedat R85-29at 12 Ill. Reg. 12082,
effectiveJuly 11, 1988; amendedin R88-1 at 13 Ill. Reg. 5998, effectiveApril 18, 1989;
amendedin R88-21(A)at 14 Ill. Reg.2899, effectiveFebruary13, 1990; amendedin R88-
21(B) at 14 Ill. Reg. 11974,effectiveJuly 9, 1990; amendedin R94-1(A)at 20 Ill. Reg. 7682,
effectiveMay 24, 1996;amendedin R94-1(B)at 21111. Reg. 370, effectiveDecember23,
1996; expeditedcorrectionat 21 111. Reg. 6273, effectiveDecember23, 1996; amendedin
R97-25at 21111.Reg. 1356, effectiveDecember24, 1997; amendedin RO1-13at __________

Ill. Reg.____________, effective ___________

Section302.105 Antidegradation

Thepurposeof this Sectionis to protectexistingusesof all watersof theStateof Illinois,
maintainthequality of waterswith quality thatis betterthanwaterquality standards,and
preventunnecessarydeteriorationof watersof theState.

a) Existing Uses

Usesactuallyattainedin theawaterbody or waterbody segmentonor afterNovember
28, 1975, whetheror not they areincludedin thewaterqualitystandards,mustbe
maintainedandprotected.Examplesof degradationof existingusesofthewatersof
the Stateinclude:

1) anactionthat would resultin thedeteriorationof theexistingaquatic
community,suchasa shift from a communityofpredominantly
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pollutant-sensitivespeciesto pollutant-tolerantspeciesor a lossof
speciesdiversity;

2) anactionthat would resultin a lossof aresidentor indigenousspecies
whosepresenceis necessaryto sustaincommercialorrecreational
activities;or

3) anactionthat wouldprecludecontinueduseof a waterbody or water
body segmentfor apublic watersupplyor for recreationalor
commercialfishing, swimming,paddlingorboating.

b) Outstanding ResourceWaters

1) WatersthataredesignatedasOutstandingResourceWaters(ORWs)
pursuantto 35 Ill. Adm. Code303.205andlisted in 35 Ill. Adm. Code
303.206mustnot be loweredin quality excepta&-pfe~4ded-belewby:

A) Activities that resultin short-term,temporary(i.e., weeksor
months)loweringof waterquality—in-an-ORW;or

B) E*i~in~-si~e-~tormwaterdischargesat existing sitesthat comply
with applicablefederalandstatestormwatermanagement
regulationsanddonot result in a violationof anywaterquality
standards.

2) Any activity inundersubsections(b)(1)(A) or (b)(1)(B) of this Section
that requiresa NationalPollutantDischargeElimination System
(NPDES)or a CleanWater Act (CWA) Section401 certificationmust
alsocomply with subsection(c)(2) of this Section

.

3) Any activity listed-kiundersubsection(b)(1) of this Sectionorproposed
increasein pollutantloading mustalso meetthefollowing requirements:

A) All existingusesof thewaterwill be fully protected;

B)Theproposedincreasein pollutantloading is necc~saryfor an activity

GB) The improvementcouldnot be practicablyachievedwithoutthe
proposedincreasein pollutantloading.

4) Any proposedincreasein pollutantloading to anORWrequiringan
NPDES pefliiit-Permit_or a CWA 401 certificationfef-aii-ORWmustbe
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assessedpursuantto subsection(1) of this Sectionto determine
compliancewith this Section.

c) High Quality Waters

1) Exceptasotherwiseprovidedin subsection(d) of this Section,watersof
the Statewhoseexistingquality is betterthanany of theestablished
standardsofthis Partmustbe maintainedin theirpresenthighquality,
unlessthelowering of waterquality is necessaryto accommodate
importanteconomicor socialdevelopment.

2) TheAgencymustona case-by-casebasis,andto theextent thatit deems
necessary.assessany proposedincreasein pollutantloading that
necessitatesanew, renewedor modifiedNPDESpefmit-Permitwith a
newor increasedpermit limit, or any activity requiringa CWA Section
401 certification4to determinecompliancewith this Section302.105. In
makingthis assessment,the Agencymust:

A) Considerthefate andeffectof any parametersproposedfor an
increasedpollutantloading; and

B) In the caseof all otherdischargessubjectto reviewunderthis
subsection,to theextentthat it deemsnecessary.andona caseby
casebasis.aAssuresomeor all of the following:

i) Theapplicablenumericor narrativewaterquality standard
will notbeexceededasaresultof theproposedactivity;

ii) All existinguseswill be fully protected;

iii) All technicallyandeconomicallyreasonablemeasuresto
avoidor minimize theextentof theproposedincreasein
pollutantloadinghavebeenincorporatedinto theproposed
activity; and

iv) Theactivity thatresultsin anincreasedpollutantloading
will benefitthecommunityat large: and.~

GD) Utilize the following informationsources,whenavailable:

i) Information,dataor reportsavailableto theAgencyfrom
its own sources;

ii) Information, dataor reportssuppliedby theapplicant;
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iii) Agencyexperiencewith factuallysimilar permitting
scenarios;or

iv) Any othervalid informationavailableto the Agency.

d) Activities Not Subjectto aFurtherAntidegradationAssessment

Thefollowing activities will notbesubjectto a furtherantidegradationassessment
pursuantto subsection(c) of this Section.exceptasotherwisesetforth below:7

1) Short-term,temporary(i.e., weeksormonths)loweringofwaterquality;

2) Bypassesthat arenot prohibitedat40 C.F.R. 122.41(m);

3) Responseactions-pursuantto theComprehensiveEnvironmental
Response,CompensationandLiability Act (CERCLA), asamended,
correctiveactionspursuantto theResourceConservationandRecovery
Act (RCRA), asamended4or responseactionsor correctiveactionunder
similar federalor Stateauthority, takento alleviatea releaseor
threatenedreleaseinto theenvironmentof hazardoussubstances,
pollutantsorcontaminantswhich mayposea dangerto public healthor
welfare;

4) Thermaldischargesthat havebeenapprovedthrougha CWA Section
316(a)demonstration;

5) New or increaseddischargesof anon-contactcooling water—withei4
addki*e&. returnedto the samebody of waterfrom which it wastaken4
asdefinedby 35 Ill. Adm. Code352.104,providedthatthedischarge
complieswith applicableIllinois thermalstandardsandthat theAgency
hasapprovedtheuseof any additivesin thecooIin~ water

;

6) Dischargespermitted under a e~urefit~generalNPDES permit as provided
by 415 ILCS 5/39(b) or ageneralCWA, Section401 certificationarenot
subjectto facility-specific antidegradationreview; however, the Agency
must assurethat individual permits or certificationare requiredprior to
all newpollutantloadingsor hydrologicalmodificationsthat necessitatea
new, renewed or modified NPDES permit or CWA, Section 401
certification that affect waters designated as Outstanding Resource
Waterspursuantto 35 Ill. Adm. Code303.205andlisted in 35 Ill. Adm

.

Code303.206watersof particularbiological significance;e~

7) Ghanges-A change to a permit limitation or inclusion of a new permit
limitation that doesnotresultin an actualincreaseof a pollutantloading,
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suchasthosestemmingfrom improvedmonitoring data,newanalytical
testing methods, new or revised technology or water quality based
effluent limits7~.

8) Sitestormwaterdischargescoveredby aStorniwaterPollution Prevention
Plan.asrequiredin an individualNPDESpermit.providedthatthe
dischargexvill not causeor contributeto aviolationof Illinois water
quality standards

:

9) Permitsincorporatingdischargesauthorizedby a site-specificregulation

.

adjustedstandard.or varianceissuedby theBoard.orby aConsentOrder

.

ConsentDecree.or otherOrderenteredby acourtofcompetent
jurisdiction.

:

10) Exceptassetforth below, anincreasein loadingof apollutantthat is not
a bioaccumulativechemicalofconcern(“B CC”). asthattermis definedin
Section301.231 ofthis Part.thatresultsin only ade minimis loweringof
waterquality.

A) As usedin this subsection,a“de miimis loweringofwater
quality” occursif theproposedincreasein massdischargedis less
thantenpercent(10%)oftheavailableassimilativecapacityofthe
receivingwaterfor theconstituentunderconsideration.andsucha
determinationis consistentwith anyotherapplicablerequirements
andlimitationsofthis Part.

Ct.~LIiiiiCLLI V ~.~UJTheavailab]~~“‘~‘ n+~r~ ~-o ~iacitvof thereceivingwaterfor the
constituentunderconsiderationshallbedeterminedatthetime that
thepermit applicationis submittedto theAgency. Theremaining
assimilativecapacityofthereceivingwaterwill bedeterminedby
theAgencypursuantto themethodologyunderSection309.141of
thisPartutilized to determineif thedischargehas“reasonable
potential” to causeor contributeto aviolation ofwaterquality
standards.In theeventthatadditional informationis requiredfor
theAgencyto determinetheavailableassimilativecapacityofthe
receivingwaterfor theconstituentunderconsideration.the
proponentofthe loading increaseshall havetheburdento supply
theAgencywith suchadditionalinformation

.

C) A proposedloadingincreaseresultingin only a de minimis
loweringofwaterqualityshallbesubjectto a reviewby the
Agency to assurethat all technicallyreasonablemeasuresto avoid
orminimize theextentof theproposedincreasein pollutant
loadingthat arereadily availableat little or no costhavebeen
incorporatedinto theproposedactivity. TheAgencyshallhave

11



theauthorityto requirethe incorporationof any suchmeasures
thathavenotbeenincorporatedinto theproposedactivity

.

D) Theproponentof the loadingincreaseshallhavetheburdenunder
thisSubsectionto demonstratethattheproposedloading increase
resultsin only ade minimis loweringofwaterquality

.

e) LakeMichiganBasin

Watersin theLake Michiganbasinasidentifiedin 35 Ill. Adm. Code303.443arealso
subjectto the requirementsapplicableto bioaccumulativechemicalsof concernfoundat
Section302.521 of this Part.

t) AntidegradationAssessments

In conductinganantidegradationassessmentpursuantto Subsection(c)(2) of this
Section,the Agencymustcomply with thefollowing procedures.

1) To the extentthat it deemsnecessary.ona case-by-casebasis.the
AgencymustassurethatAa permitapplicationfor any proposedincrease
in pollutant loadingthat necessitatesa new, renewed,ormodified
NPDESpermit, with a newor increasedpermitlimit, or a CWA Section
401 certification,mi*st—includes,to theextentnecessaryfor the Agency
to determinethatthepermit applicationmeetstherequirementsof this
Section—3O2A-05~,the following information:

A) Identificationand characterizationof thewatersbody affectedby
theproposedloadincreaseorproposedactivity andtheif water
body’sexistinguses.which--Gcharacterizationmustaddress
physical,biological andchemicalconditionsof thewatersbody

;

B) Identificationand quantificationof theproposedloadincreases
for the applicableparametersand of thepotentialimpactsof the
proposedactivity on theaffectedwatersbody

;

C) The purpose and anticipated benefitsof the proposedactivity4
whichanticipated~-&iehbenefitsmay include,but arenot limited

i) Providing acentralizedwastewatercollectionand
treatmentsystemfor apreviouslyunseweredcommunity;

ii) Expansionto providewastewatercollectionandtreatment
servicefor anticipatedresidentialor industrialgrowth
consistentwith acommunity’s longrangeurbanplanning;
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iii) Addition of a newproductline or productionincreaseor
modificationat anindustrial facility; or,

iv) An increaseor theretentionof currentemploymentlevels
at a facility:7

D) Assessmentsof alternatives to proposedincreasesin pollutant
loadingor activitiessubjectto Agencycertificationpursuantto
Section401 of the CWA that would result in a lesser4-a-load
increase,no load increase.,,or minimal environmental
degradation~—&*eh--which_alternativesmay include,but arenot
limited to

:

i) Additional treatmentlevels includingnodischarge
alternatives;

ii) Dischargeof wasteto alternatelocationsincluding
publicly-ownedtreatmentworksfind-or_streamswith
greaterassimilativecapacity;or

iii) Manufacturingpracticesthatincorporatepollution
preventiontechniques:7

E) Any additionalinformationtheAgency~may request:and/or..

-

F) Any of the informationsourcesidentifiedin subsection
3O2A-O5(d)-(3)(c)(2)(C~)of this Section

.

2) TheAgencymustcompleteanantidegradationdemonstrationreviewin
accordancewith theprovisionsof this Sectiontollowingrequirements:7

A) Theantidegradationassessmentpursuantto this Sectionis a part
of the NPDESpermittingprocessor theCWA Section401
certificationprocess.However,applicantsmayinitiate
communicationwith theAgency, preferablyduring theplanning
stage fefreo’arding any proposedloadincrease. Such
Gcommunicationwill helpt~assuretheadequacyof information
necessaryto eei~stitt*tesupportanantidegradationdemonstration
and t~avoid or minimize delaysand requestsfor supplemental
informationduringthepermittingstage. TheAgencyreview
processmustbe initiated by:

i) an informal or preliminary request4-12y...aproponent of a
projectprior to filing of a permitapplication;or

ii) receiptby theAgency of applicationfor anNPDESpermit
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Permitissuance,renewalor modification,or aCWA
Section401 certification.

B) A proponentseekingan immediatereviewof theresultsof the
Agency’sreviewpursuantto subsection(f)(2)(A)(ii) of this
Sectionmustdo sowithin thecontextof theNPDES peBnit
PermitprocessortheCWA Section401 certificationprocess.

C) After a reviewof any preliminaryrequestmadepursuantto
subsection(t)(2)(A)(i) of thisSection, theAgencymustconsult
with theproponentandrespond:

i) in writing to written requests7(TIhe Agency’swritten
responsewilimust include a statementby theAgency
indicatingwhetherthedemonstration,baseduponthe
informationprovidedor informationacquiredby the
Agencyduring thereviewprocess,meetsthecriteriaof
this Section);

ii) verbally to verbal requests; or

iii) in amannerotherwiseagreedupon.

D) After its review, the Agencymust produce a written analysis
addressingtherequirementsof this Sectionand providea decision
yielding oneof thefollowing results:

i) If thedemonstrationmeetstherequirementsof this
Section,thentheAgencymustproceedwith public notice
of theNPDESpermit or CWA Section401 certification
andinclude thewrittenanalysisasapartof the factsheet
accompanyingthepublic notice;

ii) If thedemonstrationdoesnotmeettherequirementsof
this Section,thentheAgencymustprovidea written
analysisto theapplicantandmustbe availableto discuss
the deficienciesthatled to thedisapproval.TheAgency
may suggestmethodsto remedytheconflicts with the
requirementsof this Section;

iii) If thedemonstrationdoesnotmeettherequirementsof
this Section,butsomeloweringof waterquality is
allowable,thentheAgency wilimust contactthe applicant
with theresultsof thereview. If thereducedloading
increaseis acceptableto theapplicant,uponthe receiptof
an amendeddemonstration,theAgencywill proceedto
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public notice~—ef--iIfthereducedloading increaseis not
acceptableto the applicant,theAgencywil1rnu~1transmit
its written reviewto theapplicantin theee*ite*tform of a
NPDESpermit denialor a CWA Section401 certification
denial.

3) The Agencywilimust conductpublic noticeandpublic participation
throughthe public noticeproceduresfoundin 35 Ill. Adm. Code
309.109or CWA Section401 certifications. TheAgencymust
incorporatethefollowing informationinto a factsheetaccompanyingthe
public notice:

A) A descriptionof theactivity, including identificationof water
quality parametersfor whichwill.-e*pei4eneetheAgencyhas
approvedthe increasedpollutantloading;

B) Identificationof theaffectedwaterbody or waterbody segmentw
andany downstreamwater body or waterhi~iysegmentalso
expectedto experiencea loweringof waterquality,
characterizationof the designatedandcurrentusesof theaffected
waterbody or waterbody segments.,,andidentificationof
whielithoseusesthataremostsensitiveto theproposedload
increase;

C) A summary of any review commentsandor recommendations
providedby th~.Illinois Departmentof NaturalResources,local
or regionalplanningcommissions,zoningboards4andQrany
otherentitiestheAgency consultsregardingtheproposal;

D) An overviewof alternativesconsideredby theapplicantand
identificationof any provisionsor alternativesimposedby the
Agencyto lessentheloadincreaseassociatedwith the proposed
activity; and

E) Thenameandtelephonenumberof acontactpersonatthe
Agencywho canprovideadditionalinformationregardingthe
antidegradationassessment

.

(Amendedat Ill. Reg.___________, effective___________

Section302.105

Exceptasotherwiseprovidedin Section302.520,waterswhoseexisting quality is betterthan
the establishedstandardsat theirdateof theiradoptionwill bemaintainedin theirpresenthigh
quality. Suchwaterswill not be loweredin quality unlessanduntil it is affirmatively
demonstratedthat suchchangewill not interferewith orbecomeinjurious to any appropriate

15



beneficialusesmadeof, or presentlypossiblein, suchwatersandthat suchchange
justifiableasa resultof necessaryeconomicor socialdevelopment

.

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATER POLLUTION

CHAPTER I: POLLUTION CONTROL BOARD

PART 303
WATER USE DESIGNATIONS AND SITE SPECIFIC WATER QUALITY

STANDARDS

SUBPART A: GENERAL PROVISIONS

Section
303.100 Scopeand Applicability
303.101 Multiple Designations
303.102 Rulemaking Required

SUBPART B: NONSPECIFIC WATER USE DESIGNATIONS
Section
303.200 Scopeand Applicability
303.201 GeneralUseWaters
303.202 Public and Food ProcessingWater Supplies
303.203 UndergroundWaters
303.204 SecondaryContactandIndigenousAquaticLife Waters
303.205 OutstandingResourceWaters
303.206 List of OutstandingResourceWaters

SUBPART C: SPECIFIC USE DESIGNATIONS AND SITE
SPECIFIC WATER QUALITY STANDARDS

Section
303.300 Scopeand Applicability
303.301 Organization
303.311 Ohio River Temperature
303.312 Waters ReceivingFluorspar Mine Drainage
303.321 WabashRiver Temperature
303.322 UnnamedTributary of theVermilion River
303.323 SugarCreekandIts UnnamedTributary
303.331 MississippiRiver NorthTemperature
303.341 MississippiRiver NorthCentralTemperature
303.351 MississippiRiver SouthCentralTemperature
303.352 UnnamedTributary of WoodRiver Creek
303.353 SchoenbergerCreek;UnnamedTributaryof CahokiaCanal
303.361 MississippiRiver SouthTemperature
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