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ENVIRONMENTAL PROTECTICN ACENCY

# 71-8

Opinion of the Board (by IMr. Curris):

This 1s & most dep in which the C"tv asks for a
variance because it thougt :te was not seriocus when it
prescribed deadlines b uction oI addlitiIcnal sewage
treatment facilities. Les 7 bt remain, Wwe declare once
more that the state 1s indeed sericus about expecting obedience
to the law. It is high time pecrles recoanize rt the rersuasive
demand for lavv and order appliss 1o polluters 1 as to
burglars. How municipal and corvorate offici cluck their
tongues cver wayuard vouth while vaying ns at t2 their
own legal responsibilities 1s beyond our comp ion.

The City of Mattoon operates a seriously overlcaded sewasze
treatment plant fed by an overloaied sewer system (R. 86-87,
165). Secondary trﬁat”aﬂt is provided to whatever flows tha
can handle, ovut addlt— xnal T1ows zre given only primary tre

(which remcves the larger hunks o>r byvpastzd as rav sevage
to Kickapoo Creek from the plant c¢r from tThe sewers themsel
(R. 88- 89, 113). Such overflows cccur five or six times per

month (R. 139).

Kickapoo Creek 1s a small Iintrastate stream

capacity to assimilate wastes, ne undlisvuted tes that
the creek 1s seriosusly volluted Telow the nlant a‘ﬁ

completely recover for six miles 3ov b (R. 1E3). Fish have
been missing for years (R. 179, 134, B ation);

there are complaints of odors (R. 168, 172), eam is in-
habited by orsanisms tolerant of rolluticn (R , 191-93),

it is troubled Dy sludge nks, Z“2ilet tizsue, and ?ecal material
(R. 167). The EPA without contrziictiocon sttributed these con-
ditions to the mau oon spw ge foollities (R, 182, A37)
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It was no i1dle whim, therefore, that prompted the state
Sanitary VWater Board in Marc“, 1968 to prescribe that on such
streams as Kickapoo Creek secondary treatment was insufficient
and that bypasses nmust bte eliminated. The implementation
schedule in Rules and Regulations SWB-14, Rule 1.08 paragraphs
9, 11b, and 14, reguires that advanced treatment to produce an
effluent with biochemical oxygzen demand (BOD) of #4mg/l and
suspended solids of 5 mg/1 must be provided, and bypasses given
primary treatment and chlorination, by July, 1972. 1In order to
provide interim checkpolints to determine whether progress was
being made, the regulations also required that for cities above
10,000 population (such as Mattoon) plans and specifications be
completed 30 months before the deadline for cocmpletion of construction
and construction contracts be awarded 21 months before. Notice
of these requirements was admittedly recelved by the City in the
spring of 1968 (R. 160).

The preparation of plans, the City now agrees, 1s a task
that can be done within one year, and construction within another.
The City was given by the regulation four years for a job it
concedes can be done in two. Yet today 1t stands naked before

this Board with no vlans or Spec;ficuuianu for advenced treat-
ment even begun, much less completed, and with construction

not slated to begln for more than ancther year in the {uhure.
The City acknowledges that it 1s "zlightly" behind schedule and

asks us placidly to approve a new schedule that would allow
the filing of plans in March 1972, the letting of cbdntracts
in May 1972, and the completion uf facilities in June 1973.

The statute provides for variances only upon a showing by
T3
the petitioner that comcl an i

"arbitrary or unreasonable h
Act, section 35). Ve nave offten made clear that whether the
hardship of compliance 1s arbitrary or unreasonable can only

be determined by a comparison of the beneflits and of fhe costs
of compliance: "The statutory variance test of unreasonable
hardship 1s not satisfied by proof o¢f hardship alone; 1t must

be demonstrated that the hardshivps of complying with the law

are disproportionately large in comparison to the benefits to
the public of so doing." Texaco, Inc. v. EPA, #70-29 (Feb, 17,
1971). This 1s made clear by our procedural rules, which in
Rule 401(a){(2) recuire the petitiocner to include in his petition
"a description of the costs that compliance would impose on the
petlticner and others and of the injury that the grant of the
variance would impose on the public.”

r
ce with the, law would impose an
ardship® fvnV1ron”ental Protection
R
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The petition in this case does not comply with the rules.
It contains no description of the injury that grant of the
variance would impose on the public, and it includes n¢ estimate
of the contaminants discharged, as required by Rule 401(a)(1).
In light of the evidence deveioped at the hearing, however we
shall proceed to consideraticon of the merits.

The hardship complained cof is that, since the City has
already missed the deadline for the submission of plans (January
1970) and the letting of contracts (September 1970), it cannot
possibly meet them and that the time remaining before the final
deadline for completion of the facilities is too short to permit
that date to be met either (R. 75). We have already held, as
should have been obvious, that "one cannot qualify for a variance
simply by ignoring the timetable and starting late. . . . To

allow a variance on the basis of. . {such] allegations would
establish the preposterous proposition that the very existence
of a violation is a ground for excusing it." Decatur Sanitary

District v. EPA, # 71-37 (xarch 22, 1971).

The City attempts to avoid this conclusion by arguing that
its delay was excusable. The record shows that the City was
notified of the 3SW3-1l4 requirements in ¥ay, 1968. Having recently
raised its sewer rates, the City decided to do nothinﬁ about
complying with the new regulation until 1t had a year's experience
to determine the amount of revenue available from the increased
charge, which would affect the extent to which improvemsnts
could be financed out of revenue rather than general obligation
bonds. The Clty also sought a federal grant (R. 31-32, 58).

In 1969 the City employed the consulting firm of Wilson and
Anderson to prepare a report (due in January 1970) determining
what needed to be done to comply with SWB-14 (R. 34-35, 60-64).1

1. Wilson and Anderson were also authorized to proceed with
the construction of primary sedimentation tanks tha:t will
help to alleviate the bypass problem. Bids have been
let for this construction, and 1ts completion is expected
about September, 1971 (R. 66-~67).
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January 1970 came and went with no report from Wilson and
Anderson. In April of that year the City told its consultants
they would have to have the report in by a "very strict" dead-
line or lose the contract; the new deadline was not met either;
in June the firm conceded it could not perform; in August 1970
a second firm was hired, whilch submitted the desired report
the night before the hearing in this case--in March, 1971 (R.
69-73). This report does not contalin designs for the construction
of the needed facilities; design work is to start now and take
ten months (R. 134-36), and construction is to commence after
permits are obtalned. Compliance is expected, as stated above,
by June 1973.

The City attempts to shift the blame for its delay to
its first contractor, Wilson and Anderson. There is no
doubt that the contractor was derelict in its obligations toward
the City. But, as we have stated before, the obligation to meet
- deadlines for abating polluticn is that of the City, and it
cannot abdicate its responsibility simply by employing an
independent contractor: "Other petitioners should, however, be
on notice that lack of delivery, when no efforts are made to0
effectuate timely delivery, will not be looked uron favorably
by this Loard. It would be a 1 ish precedent for this Board
to establish that a variance vetiticner after having donc
nothing to efflect delivery may simp v transfer the onus for non-
completion of a Jjob to his vendor. Marblehead Lime Co. v. EPA
# 70-52 (March 17, 1971). The City says 1t repeatedly COﬁtaCme
Wilson and Anderson in an attempt to spur them on (R. 70), but
that 1s not enough. The City may not idly {lail 1ts municipal
fists while 1ts hired help si%t3 on its hands. On an April 14
one cannot but wonder what the Internal Revanue Service would
say to a taxpayer whe claims his accountant was too busy to
prepare the returns on time. It was the City's duty to bulld
into its contract with 1ts consultant whatever escape and
penalty clauses were necessary to ensure that the contractor performed,
to keep a close watch on the progress of work before the revort
was due, and to turn to ancther

r
er workman -coromptly when the first
fell down on the Jjob. The City sald in closing argument that
it supposed we could "find fault with the City for not firing
Wilson .and Anderson sooner." (8. 231). That's right. We can and
we do.

s remiss long before 1t¢s contractor hit
ed a year during which it nade no
advanced treatment facilities, althoughn
1t 1s cguite Teasible to do design work
the money for construction 1s to come

Moreover, the City wa
the canvags. The City T
progress toward desi:
it now acknowledges tI
while figuring out whe

0 o
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-
N

from (R, 106-07). It entered into o ceontract for vreliminary
study that was to produce only a general revport by January 1570,
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the date when final plans and svecifications were due. The
deadline for filing plans would not have been met cven if
the contractor had done his job. We find the Clty's inat-
tention to its responsibilities 1s responsible for the proc-
ent violations of t{he regulations, and thus any hardship
suffers as a result of those regulations it has brought ugon
itself.

The City of Mattoon is thus in flat and inexcusable viol-
ation of its obligations under SWB-14. It does not qualify for
permission to go on violating the law with impunity, as 1t
has not shown satisfactory progsress as the statute recuires for
extension of a deferrcd timetable (section 36 (6)). Yet, bo-
cause the date for submission of plans has already vassed,

we nmust set a new deadline; failure to meet the deadline wil
result in additional penalties. In essence the setting of =«
new date amounts to a vartial varlance, though an undeserved
one. For while we cannot condons the City's infraCVLOno,
neither can we shut down the treatment pla nf as we could
with mest industrial processes. To do s0 oqu result in
more rather than le vpollution, and thus the cost of a ¢los-
ing would enormously exceed the benefits, Thus we have no
cholce but to per continued cpreration of the inadeguate
plant, hut we Lach a nunmber of conditicns{ccection 36
(a) ) in order 12 rolicies of the statute are not sub-
verted. These conalilons are ied, as in prior cases
(e.g5., Marcuestte nt I EPA, #70-23 (Jan. 6,
1971); City of Sprinsli . 170-55 (Mar. 3L, 1°971) ),
+0 assure compllance id osslible and to deter -
future violaticns of . e terms and conditions of

the order we now turn.

The Agency challensed the City's estimates
required for bringing the plant Into compliance.
City said ten months would be neseded for planning, gon
said this could be done in five; and while the Clty asked 2
year for construction {(after a delay to obtaln Dﬁh,wbs}s
the the é“?ucy said the pvlant can be built in nine months
{R.223). It was of course disvuter 03 tbo City (R. 116).
Both tne C*ty‘s and the Agency! were stated simo
as conclusions, with no support: The EPA attemro
ted to show LF“L the schedule could be adva ncpﬂ by overtl
work; the City acknowledged that 1ts tine aole had been
based on-a normal five-day week, that if special priority
were given extra men could be put on the job and that th
project "could be speeded up to a certaln exte arply-
ing overtime work." (R.124-28). The Cit S

that some overtine
months allotted for

2. Another federal
pardize the Cliyv's 2
22)y. It appears that i
ranking on the faderal priority list (R.Z10,
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the point where you get so many people working on a project
that you just can't absorb them and give them the proper sup-
~rvision" (R. 126).

We cannot on this record say the Ciiy has demonstrated
the need for the time it requests. As the burden is on the
petitioner to prove the time needed for any delay in compli-
ance (Sections 31 (c¢), 37), we shall orier the City to subnit
complete plans by Sertember 1, 1971, as requested by the

Agency., and to meebl the July 1, 1972 dezdline for completion
of the facilities rejuired by SWB-14. The City «will be fre

as those dates apvproach to seek additicrzl time urzon aeta¢lad
proof that it has applied every avalilatle resource to getting
the job dons and that the time 1s too shall insist
at that tinmes on recelving detalled wor emonstra-
ting the number oIl men employed on the construc-
tion tasks and th mber of hours worl <ity has

said its time estirqbas are based on a Y wzek: 1t

wlll be incumbent ¢n the City to show

nmuch tine an
that it does
a delerved comnlis
the posting
10 000, to
oy "".
City has Tail
the terms of this ord

Therce 1s much talk in the record
financing the necessary imnrovenants.
footed zbout in a continuing elfort to
the financing can be done by roevenus b

nuch of
how muach will

< 3
be paid for by federal and state grants, and whas remains o
be financed out of obligation to {ickapoo Creaek
cannot walt Ior thes avhkns co w ved., Uncer

o

=
-0 order the sale of
")

section U6 of the

bonds, including gencral ol gdL¢OH boa“:, to finzance inprove-
ments reculred by Board without razard. tce zny refler-

endum or to any staiut

its on bonisd indebtezdness. See
League 01 Women Votaers Shore Sanitary District,

supra. We think thas
that any suzgestion bl
bility or T n
unfounds

who tes

avprorrizte here, Ve add
that uncertain availa-
s delay in construcition is
StaLed tuoFrs., Donald uykis,
the grart of a variance on
Voters o attoon:

[¢]

oeeting

ffedoral

ds a
simple: llutex 5P =
his own mesz. (R,206).
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Accordingly, the City willl be ordered to issue, no later than
July 15, 1971, revenue -or general obligation bonds in such
amount as ﬁay be necossary to pay for the improvements required
by SWR-14. ederal and state funds may be used later to rein-
burse the City for its expvenditures, 1 they are made avail-
able; but the Clty must proceed with 1ts own Tunds at once.

The City argues that is should be relieved from the harsh
effects of a ban on new sSewer connections that the Environ-
mental Protec nas imposed as a result of its offen-
ses. Specili 1 is polinted out that Kralt Foods is con-
structing a large ocod plant at dMattoon and that the
tsed t wastes from that plant for addl-

L
City has prouise (v 2D
tional treatment in sewage facllities (R.38, 78-82).
We recogvlzc that lay in the opening of the factory
would be unflortuna t 1t 1s the City that has not kept its
promise to Kralt; o Clty xnew years ago that it had to
upgrade its facill and 1t had no reason to believe it
could accept addit wastes wilithout doing so. Additicnal
wastes Ted {0 inade Tacilities, as vwe recently stressed
ue of Vomen g v. HNorth Shore Sanlfary Distrizt,
arcl i, 1 mean additional rollution. The law
5285 11 Sha reduced, not increased. The $ﬁ“ry
stacs o ? eanoo Indizs that no additional waste
load to that strea bDe tol ced until advanced treatment
is provided and th recepto xpanded. It 1s not enough
that Kraft 1s rnlan tc reta ts wastes during storm
perioda g0 that th not ad the overf{low problem (R.153).
The 1 ; Second aclilities do not adeguately protect
the a5 dr: ther elther, and until the City is
back on schedule it not add more waste t0 an already inade-
guate systen. HKrafl Tfind alternative means of handling its
wastes until the C able ©o trecat them properiy, or it
may accept the fact the City's delay has caused the company
to postpone its Oove: What legal remedies Kraflt may have
against the City 1t for us to say. It is not. without
gsignificance that @ v ban places an important 'ncen—
tive ucen the City to the job done as quickly &s 1s possible.
In order to acsure di ce 1t 1s desirable to male dlli-
gence in the interest he City as well as of the suffering

public.

Kraft 1is
Amency's
becausc of
ing the pol
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Finally, the City quilte blatantly suzgested trst it did
not think the deadlines were meant to be m=2t:

There has been a change of policy in this Stazte 1in my
ovinion. And perhaps it's right. I'm not crliticlaing
the change of policy, but think now the Stezte is say-
ing you have to do this when not tooc long asgc were
much more willing to go along with ycu on an == ion
of time and of the deadlines that aAzve been sziablished.

Those who flout them nmust be made an exar “zr others
from like conduct. The City willl be cord a penal-
ty of $1000.

(R.237. See also R. 92~95). The laws ars meant U2 be obeyed.
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This opinion constitutes the PBoard's
and conclusicns of law.

gs of fact

l.
the IEnvi nants
1, 9?7 final 0
regquired to bri
tiez into couplic

2. +The City of HMattoon 1s hereby
the construction of the facilities specil’
of this order no later than July 1, 1972.

coaumnlete
paragrapn 1

3. The City of Xattoon shall post with the “nviron-
mental Protection Agency, on or bhelore ! ‘L, a bond
or other security in a Iform to be determin v tre Azency,
in the amount of $10,000, such sum to be Torfleitel 1o the
State of Illinois in the event that the Jity does not comply
with the provisions ¢f this order, as fcund by the Pollution
Control Board in a supplementary oroceeding.

4, The City of lat
1971, issue without refer
gencval oblization bonds
design and construction of
of this order.

oon shall, on ¢ befors July 15,
ndum such revenu and/or

S may be necessno hance the
ffacilities sr varagracvh 1

t
e
a
5. The City of X¥attoon shall comrlet

of the primary sedimentation tanks for »cd
by Seuntomber 1,1971

6. The City of Mattoon ction
of any new sewers or other so i -

[}
ties, or any increase in the
wastes alschar el

<+
L
the Agency that 1t 1is in full
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ments of SWB-1l with respect to overloads, bypasses, and the

provision of advanced waste treatment.

7. The City of HMattoon shall pay to the Stat
on or before May 14, 1971, the sum of $1000 as a »
violation of the water pollution regulations snocl
for the submission of plans and the letting ol contr

construction of sewage treatment facilities.

I Regina E. Ryan, certify that the Board has avpproved the

above opinion this 14 of Anril s 1971
, //7 . i{’) ) \
(7 o O R/
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