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pollution ControlBoard
INRE:

)
THE APPLICATION FILED ON MARCH 7, 2003 )
OF TOWNAND COUNTY UTILITIES INC. )
andKANKAKEE REGIONALLANDFILL, L.L.C. )
for SITING APPROVAL )
OF A POLLUTION CONTROLFACILITY. )

FINDINGS OF FACT AND CONCLUSIONSOF
LAW OF THE CITY OF KANKAKEE.

The City Council of the City of Kankakee,asthe siting authority pursuantto
Section39.2oftheIllinois EnvironmentalProtectionAct,415 ILCS 5/39.2.(hereinafter
“The Act”) hasreceivedan applicationfor siting approval of a Regional Pollution
Control Facility and has thereafterconducteda siting hearing pursuant to the
applicationandThe Act.

Pursuantto theAct theCity CouncilofKankakeemakesthefollowing recitals:

NOW THEREFORE,the City Council of the City of Kankakeebeing fully
advisedof thepremisseshereindoesherebymakethefollowing findings of fact and
conclusionsoflaw.
I. PreliminaryFindings:

A. The City Council of the City of Kankakeehasjurisdiction to consider the
applicationfiled hereinpursuantto Section39.2 oftheEnvironmental
Protection Act based upon the fact that the proposedsite consisting of
approximately400acresis locatedwithin themunicipalboundariesofthe City
ofKankakee.

B. A public hearingwasheldpursuantto theAct andCity of KankakeePollution
Control Facilities Siting Ordinance (hereinafter“the Ordinance”) and the
proceduresset forth therein. The applicantfiled herein an application, as
corrected,whichcontainsall of theinformationrequiredby 39.2(C) of theAct
andthe applicableordinance.

C. Town& CountyUtilities, Inc., andKankakeeRegionalLandfill, L.L.C. properly
filed the requirednumberof its application.The applicationconsistsof eight
volumes,supplementaldrawings,coresamplesandcoresampleobservationlogs
andmodelingdata.

EXHIB~T
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D. Therequiredfiling feeof $100,000.00hasbeendepositedwith the City Clerk of
the City of Kankakee.The City Clerk has madecopies of the application
availablefor public reviewandcopying.TheCity furtherprovideda copyofsaid
applicationto KankakeeCountyat no expense.

E. A public hearingon the applicationcommencedon June24, 2003 and was
concludedon June28, 2003 in the City of KankakeeCity Council Chambers,
KankakeeIllinois. Thepublic hearingwasheldno soonerthan90 daysbut no
laterthan 120 daysfrom andafter thefiling oftheapplicationwith the City on
March, 7, 2003. All publishedandwrittennoticesfor thepublic hearingwere
duly andproperlygivenasrequiredbytheAct andby theOrdinance.Thepublic
hearingwaspresidedover by RobertBoyd, a licensedattorneywho wasnot
otherwiseemployedby norconnectedwith anyofthe partiesherein.

F. All noticesandpublicationsrequiredby theAct andtheSiting Ordinancewere
duly andproperly given andno objectionhasbeenmadeto the noticeswhich
havebeengiven norhasanyparty arguedor offeredevidenceindicating any
deficiencyin saidnotices.

G. Said hearingswere held pursuantto the applicableordinancesof the City of
Kankakeeand the rules and regulationsadoptedpursuantand specifically
pursuantto the City of KankakeePollution ControlFacility Siting Ordinance,
(hereinafterreferredto as“Siting Ordinance”).

H. During the hearingsall personsdesiringto be participantsin the hearing,
including membersof the public were provided an opportunity to present
testimony,offer exhibits, be representedby counsel,cross-examinewitnesses
andprovidepublic comment.Prior to thehearingindividuals andentitiesfiled
written commentsand thosecommentsare specifically includedhereinasa
portionof this record.

Persons who appearedand participatedasobjectorswere: KankakeeCounty,
WasteManagementof Illinois, Inc. andByronSandberg.

J. Duringsaidhearingstestimonywasofferedbytheapplicantandobjectors.Said
testimonywas underoathand subjectto crossexamination. Additional oral
public commentwasreceivedwhichwasneitherunderoathnorsubjectto cross
examination.
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K. Following the final dayof hearingsadditionalpublic commentswere accepted
throughJuly 29, 2003. In addition thereto, the applicantand objectorswere
requestedto submit proposedfindings, briefs andargumentby July 29, 2003.

L. The City also sought input from an independent geologist, Mr. Ralph
Yarborough, PhD of Geo-TechnicalAssociates,Inc. whose final report was
receivedon July 28, 2003 andis expresslyincorporatedherein.

M. At thepublic hearing,eachwitnesswasplacedunderoathandwassubjectto
crossexaminationby thoseparticipatingin andattendingthehearing;with the
exceptionofindividualswho choseto makeunswornpublic comments.

N. A transcriptof thehearingwasmadeandis expresslyincorporatedherein.

0. TheCity ofKankakeereceiveddocumentaryevidenceincludingmaps,drawings
andphotographsfrom theapplicantandotherparticipants.Thoseexhibitsare
alsoexpresslyincorporatedherein. Alsoofferedandacceptedinto evidenceare
the written transcriptsof a previoussiting hearingheld in connectionwith a
previoussiting application.

P. Therecordofthis public hearingis sufficient to form the basisof anappealof
anydecisionof this City Council in accordancewith Section40.1of theAct.

Q.. No amendmentto the application was filed during the course of these
proceedings.

R.. Written public commentsand otherfilings were receivedfrom the applicants
and the othersthroughJuly 29, 2003. Saidpublic commentsand filings are
expresslyincorporatedherein.

S. Motions were filed by various objectorsprior to the commencementof the
hearing.Thosemotionsare asfollows:

1. Motionto DisciualifvAldermanJoAnneSchwadefiledby WasteManagement
and joined by KankakeeCounty. Said motion was denied by the Hearing
Officer. The City Council finds that the ruling wascorrectand cites Section
39.2(d)in supportoftheHearingOfficer’s Ruling.TheCity Council furthernotes
that the evidencerelied uponin supportof the motion explicitly quotesAld.
Schwadeindicating thatsheintendedto awaitthehearingsto decidetheissue
anddesiredadditionalevidenceto determineherfinal position.
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II. FINDINGS REGARDING CRITERIA.

Now be it further resolvedby the City Council ofthe City of Kankakeethat the
following expressedfindings regardingsaidapplicationareherebymade,

The City Council is requiredto makefindings regardingeachof the specific
criteria providedin Section39.2 of theAct. It is basedupon thesecriteria that the
following findings offact are foundto havebeenofferedinto evidence.

Criteria 1. The applicanthasestablishedthat the facility is necessaryto
accommodatethewasteneedsoftheareait is intendedto serve.

FINDINGS OF FACT

Evidencein supportof this finding:

A. The applicant has identified a servicearea consistingof the City of
Kankakee,KankakeeCountyandsevenothercountieslocatedin Northeastern
Illinois andNorthwesternIndiana.

B. The designationof the serviceareawassupportedby the testimonyof
Phillip Kowaiski, a seniorplannerwith Envirogen,Inc., which testimonyis
describedin thefollowing findings.

C. Based upon the needsof the service area, the facility is smaller in
disposalcapacitythan is necessaryfor the areaasdescribed.

D. The only currently operating landfill in KankakeeCounty will have
reachedits capacityby 2005.All otheroperatinglandfills in theserviceareaare
projectedto reachcapacityby mid 2009. Baseduponsaidprojectionsthe City
of Kankakeewill havefew optionsavailablefor the disposalof its wastein the
nearfuture.

E. Thewastelikely to begeneratedin theserviceareawill increaseoverthe
next 30yearsdue to theprojected increasesin population.

F. Evenconsideringthe existing and anticipatedlevelsof recycling, the
proposedfacility is necessaryto accommodatethewasteneedsofthe areathat
it is intendedto serve.
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G. KankakeeCounty arguesKowaiski failed to considerthe siting of the
proposedadditionto theoperatingWasteManagementfacility. TheCityCouncil
takesnotice of the fact that the siting approvalof the WasteManagement
facility wasexpresslyreversedby theIllinois Pollution ControlBoardonAugust
7, 2003 andthat at thetime of this decisionthereis no applicationpendingfor
siting of said approval.

H. No testimonywasofferedto contradictthetestimonyof Kowaiski.

CONCLUSIONOF LAW

Based upon the testimony, the exhibits admitted and the applicable legal
argumentsandthe absenceof competenttestimonyto thecontrary,the City Council
determinesthat the applicanthassatisfiedCriteria NumberOneandthis facility is
necessaryto accommodatethewasteneedsof the areait is intendedto serve.
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Criteria 2. The applicanthasestablishedthat the facility is designedand
locatedand proposedto be operatedso that the public health,
safetyandwelfarewill beprotected.

FINDINGS OF FACT

Evidenceis supportof this finding:

A. Daniel J. Drommerhausen,a senior hydrogeologist employed by
EnvirogenInc. testified on behalfof the applicant.He testified that he is a
licensedprofessionalgeologistoftheStateofIllinois. Drommerhausentestified
that he had conductedhydro geologicinvestigationsofthesitein question.He
alsoreviewedregionalhydrogeologicinvestigatio~r~’oftheTlIir~oi~StateGeo1ogic
Survey,Illinois StateWaterSurveyandthe U.S.GeologicSurvey.

It washisopinionthat thesiteis locatedatopSilurian Dolomitebedrock.
HecharacterizedtheDolomite asa major variableaquiferwhoseproductivity
is affectedby glacialtill andPennsylvaniandepositsoverlyingthebedrock.He
reviewed174 privatewell logs within a two mile areaof the site. Hetestified
that the logs did not containuseful hydro geologicinformationbecauseof the
absenceofinformationregardingcasingandsealingandthelackof appropriate
information regardingwell yield.

He did testify that the original applicationwasbasedupon 19 borings
includingonewhichpenetrated59feetinto bedrock.As aportionofthecurrent
applicationadditionalboringshavebeencompie~tadwhichincludaaaadditioual
24 boringstwo of which were angleborings. The currentapplicationincludes
waterleveldatafrom36 additionalmonitoringwells, 81additionalpermeability
tests.37 packertestswereperformedincludingtestsin thecompetentbedrock.
59 slugtestswereperformedincluding 50 in thebedrocksystemand 10 in the
competentbedrock.

According to all of the testswhich were performed, Drommerhausen
foundthat the upperbedrockhad anaveragehydraulicconductivityof 5.3x10
4 centimeterspersecond.Hefoundthat thecompetentbedrockhadanaverage

hydraulicconductivityof 1.1 x 10—5 centimeterspersecond. Drommerhausen
furtheropinedthat the potentiometricsurfaceof thewaterin the bedrockwas
significantly higher than the baseof the proposedliner throughoutthe site.
Drommerhausen,applying “Darcy’s Law” determinedthat the groundwater
seepagevelocity is 3.7 metersperyearin theweatheredportionofthedolomite
and.13 metersperyearin thecompetentDolomite
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He testified that the slightly downward vertical gradient in the Silurian
Dolomite betweenthe weatheredandcompetentzoneswill bereversedinto an
upwardgradientafterlandfill construction.

Drommerhausenstressedin his testimony that the Applicant had
employeda conservativeapproachin modelingthehycirogeologicpropertiesof
the site, by creatinga modelbasedon Dolomite which wasthinnerthan that
found at the site. Using a model with thinner Dolomite, according to
Drommerhausen,demonstratesa more conservativeapproachas thinness
decreasestheopportunity for dilution ofthe contaminantswithin the landfill,
therebytendingto projecthigher contaminantconcentrationsat the point of
compliance. Consequently,evenif the extremesfor statisticaldeviationswere
to occur, thelandfill would, nevertheless,remainin compliance.

Drommerhausenfurthertestifiedthat theinward hydraulicgradientat
the site rangesbetween10 and 20 feet of positive hydraulic headdifference
betweenthepotentiometricsurfaceof thewaterin thedolomiteandthebaseof
the landfill liner. It is significant that neither Mr. Schuh, testifying for the
County nor Mr. Cravens, testifying on behalf of Waste Management,
contradictedthis basicfinding.

B. Devin Moose testified, as a professionalengineer, on behalf of the
applicant. He testified regardingthe designand proposedoperationof the
proposedlandfill. Moose’stestimonyis foundasstatedbelow.

Moosetestifiedthatthe designis in accordancewith all StateandFederal
requirementsandmeetsandin someareasexceedsall applicableFederaland
State standards.That complianceincludes the necessarysetbacksfor both
nearbyairports.Moosefurther testifiedthat therewasno impacton wetlands
andis not in a fault areaor unstablezone,not in aseismicimpactzoneanddoes
not impactanywild scenicriversorhistoric andnaturalareas.Furtherthesite
meetsall minimum setbackrequirementsfrom localwatersupplywells, roads,
highways,occupieddwellings,schoolsretirementhomesandhospitals.

AccordingtoMoose,thedesignincorporatesaninwardhydraulicgradient
wherethepotentiometricsurfacefortheuppermostaquiferwill besubstantially
higherthanthe maximumonefoot ofleachateallowedat thebaseofthe liner.
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Moosealsodescribedthe compositeliner systemconsistingof at least3
feetof recompactedclayand a 60 mu, high densitypolyethyleneliner.
Moosealso describedanoption to include a geo-compositeliner anddouble60
mu. HDPE liners in sensitivelocationssuchasthe sumpareasandv-notches.

Thedesignalsoincludesaleachatemanagementsystem,a gascollection
andmonitoringsystemanda systemfor managementofstormwater.Thestorm
water managementsystemincludes 4 wet bottom detentionbasinswith a
combinedsurfaceareaof 26 acres.Thiswill allow stormwaterto bedischarged
gradually into Minnie Creek.The systemalso assuresthat storm water and
leachatewill beseparatedto assurethatno leachatewill bedischargedinto the
stormwater system.

Moose also testified regarding the operationalplan for the landfill
includingthemeasuresto controllitter, odors,mudandothersimilar issues.He
described daily intermediate cover and the staffing and equipment
requirements.Heestablishedthat thefire protectionplanwasapprovedby the
City of KankakeeFire Department.

Moose’s presentationincluded a description of certain engineering
enhancementsthat exceedsminimum landfill requirementsincluding a 12 foot
sideliner, a structuralfill baseon top ofthephysicallycompetentbedrockand
underneaththe liner system.

Moosetestifiedthattheclosureprocesswill involve theplacementof final
coverofavegetativelayer ofgrasses.Postclosureactivitieswill includeground
watermonitoringandleachatecollection for a periodof 30 yearsor until such
time astheIEPA certifiesleachatemanagementis no longerrequired.

C. WasteManagementof Illinois, Inc. called StuartCravens,a geologist.

It was Cravensopinion that the entire depth of the Dolomite was an
aquifer.Hetestifiedregardingthe dataheobservedfrom 4 wells thepenetrated
the Dolomite. He characterizedthe area,including the landfill, asa fractured
bedrockaquiferto a depthofat least50 feetbelow thetop ofthebedrock.Hewas
critical of the applicant’scharacterizationof the locationandthe extentof the
fracturesin the Dolomite.
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Cravenscriticized the applicant’sboring logs as containinginadequate
information.Hedid acknowledgethattheboringlogs relieduponby him did not
containgeologicclassificationsandthathis logswereroundedto thenearestfoot
while thoseoftheapplicantwerestatedto .1 feet.Cravenstestifiedregardingthe
fact that hehadconductedcalculationsbaseduponhis boringsbut was lacking
missing dataat the interfacebetweenthe weatheredbedrockand competent
bedrock.

Cravensalsotestifiedthat over300 wells existwithin 2 miles ofthesite.
Heconcludedthat morethanhalfof thewellsweredrawingwaterfrom thelower
zoneoftheSilurian Dolomite.

D. KankakeeCountycalledJefferySchuh,anofficerofPatrickEngineering
anda licensedprofessionalengineer.Schuh,testifiedthat therewasinsufficient
analysisto concludethat thedesignofthelandfill wassafe.Heclaimedthatthe
calculationsconductedby theapplicantfailedto properlyestimatethe hydraulic
conductivityof thebedrock.

Schuhtestifiedthatwhile hesupervisedbothChris Burgerwhoreviewed
anapplicationby co-.objectorWasteManagementfor sitingofalandfill andSteve
Van Hook who hadreviewedthe prior applicationpresentedto the City, hehad
no knowledgeof thefindings ofeitherof thoseemployeesunderhis supervision.
Thus, hewasunableto explainthe findings of approvalby his employeeof the
WasteManagementsitingapplicationwith similar hydrogeologicconditionsas
the instant site nor could he respondto questionsregarding the previous
testimonyof Mr. Van HoOk that the previousdesignwascompliant with this
criteriaif the landfill wasconstructedasdesigned.

Mr. Schuhdid not testify that thefacility wasnot protectiveof thepublic
healthsafetyandwelfare,butonlythathefelt therewasinsufficientinformation
to concludethat theissueof public safetywasproven.

E. Dr. David Danielwascalled for hisopinionsby the applicant.Dr. Daniel
is the Deanof the Collegeof Engineeringof the University of Illinois. He has
extensiveexperiencein researchand consultingregardingpollution control
facility sitesincludingnuclearwastesitesandseveralfederal “superfund” sites.

Dr. Daniel testified that he had conducteda peer review of the hydro
geologicinvestigation,the site’s proposeddesignand the groundwaterimpact
evaluation.Heopinedthat theinward gradientdesignwas“stateof theart” and
would assurethe protectionof the public safety, health and welfare and
environment . He testified that the constructionof the facility, asdesigned,
would beconsistentwith theprotectionofthepublic healthsafetyandwelfare.
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Hefoundthat thegroundwaterimpactstudywasextremelyconservative
and further underscoredtheprotectionwhich the designof the landfill would
provide. He further testified that the characterizationof the bedrock as an
aquiferor anaquitardwasnot essentialto determinethesafetyof the landfill.
Rather the design included the use of the inward gradient assumingand
incorporatingtheassumptionthat the bedrockwasan aquifer.

Dr. Daniel further testified regardingthe use of “double liners”. He
testified that the use of double liners can be counter-productivedue to the
possibilityof damageto theliner during the installationofthe secondaryliner
andfurther thelack ofproofof anybenefitto bederivedfrom a doubleliner. He
testified that the useof a doubleliner was of no benefit in the designof the
facility.

Addressingthe concernsof the Pollution Control Board, in its decision
regardingtheprevioussiting application, that the effectivenessof theinward
gradient“is compromisedwhen the aquifer lies below the foundationof the
landfill”, Dr Danieltestifiedthat theproperanalysisrequiredthattheDolomite
be consideredin its entirety. Oncethat analysisis accomplished,he said, the
dataresultingfromthatanalysisdisclosesthatthepermeabilitesoftheDolomite
are high enoughto actually increasethe upwarddriving force of the inward
gradient. Thus, thereis not issueregardingdownwardvertical migrationand
the issuesraisedby the Pollution Control Boardarenot applicableto this site
with this design.

Questionedon the issueof downwardflow in the Dolomite to which Mr.
Schuhhadalluded,ProfessorDanielreferredto flow calculationswhich he had
performedfor thesite. Becausethesecalculationsweremadeto directlyaddress
the merit of the issuesraisedby Schuh, they incorporatedthosecontentions.
Relying on those calculations, ProfessorDaniels statedthat the”gradientis
inward evenin the rock, andthe flow is inward in the rock.” Explainingwhy
thatresultoccurred,Dr. Danielreferredbackto thehigherpermeabilitesshown
to bepresentwhenthedolomitewasconsideredin its entirety,emphasizingthat
thosehigher permeabilitiesactually increasethe upwarddriving force of the
inward gradient.

F. The City previously retained Dr. Ralph Yarborough to review this
application as an independentgeologist. His conclusionsare included in the
record.He concludedthat the proposedlandfill could be constructedand the
groundwatersupplyoftheimmediateareacanbeprotectedasprojectedby the
applicant.Herecommendedthegroutingoftheopenjointswhich arelocatedin
theexposedcompetentdolomiteon thelandfill invert.



-Page12-

CONCLUSIONOF LAW

Basedupon all of the testimonyprovidedherein,it is clear that the proposed
designandproposedoperationplansatisfiesCriteriaNumberTwoandthatthefacility
is designed,locatedandproposedto be operatedso that thepublic health, safetyand
welfarewill beprotected.Saidconclusionis baseduponthesespecificfindings:

1. Thebedrocksystemis anaquifer.

2. Thereis sufficient evidenceto establishthat the applicant’scharacterization
of the bedrock,baseduponthe measuredcharacteristicsasestablishedby the
numeroustestborings,is consistentwith all otherregionaldata.

3. The modelingperformedby the applicantis sufficient andaccurate.

4. The inward gradient design is adequateto eliminate the need to model
downwardmovementof contaminants.

5. Thepotentiometricsurfaceof thebedrockis sufficiently abovethebaseof the
liner and the maximumallowable level of leachate,which createsan inward
gradientwhich is consistentwith theprotectionofthe environment

6. The groundwaterimpactevaluationsare sufficiently accomplishedand are
supportiveoftheapplicant’switness’opinionsthat thedesignis consistentwith
theprotectionof thepublic healthandenvironment.

7. The applicant and the testimony of Stuart Cravensare consistentin the
characterizationofthebedrocksystem.

8. The criticism ofStuartCravensregardingthe dataofthe applicant’sboring
datais notpersuasivedueto thelackofsignificantinformationin thedataupon
which he relied.

9. ThetestimonyofJefferySchuhfailedto considerthe testingperformedby the
applicant. Further his testimony regarding his lack of knowledge of the
conclusions of employeesunder his direct supervision on similar issues
underminedhis credibility.
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10. The testimony of Dr. David Daniel is persuasive.His credentialsand
qualificationsindicatesubstantialknowledgeandinvolvernentbothin thedesign
andremediationof solid wastedisposalsites. His clear opinions were highly
supportiveof the applicant’ssatisfactionof this criteria. Dr. Daniel’s testimony
is found to be of substantialimportancedue to its clarity and his extensive
backgroundandthoroughknowledge.

11. The opinionof Dr. RalphYarboroughis also found to be supportiveof the
applicant’sposition. Dr. Yarborough,while not a formal witness, washired to
review the dataofthe applicationandthe testimonyof the hearing.The City
Council relies upon his opinion for the benefit of corroboration and input
regardingspecificconditionsto beattachedto thegrantingor denialofthesiting
application.

The City specifically requeststhe additional conditions describedbelow be
imposedin orderto provideadditionalassuranceaboveandbeyondthatrequiredby the
EnvironmentalProtectionAct in orderto provideadditionalassuranceof compliance
with thiscriteria. However,evenwithout theseconditions,theCity Council finds that
the criteria havebeensatisfiedby theevidence. In theeventthat additionalborings
determine that additional protection of any aquifer that may exist, it is the
understandingandexpectationof the City that the technicalexpertiseof theIllinois
EnvironmentalProtectionAgencymakesuchadditionalrequirementsoftheapplicant,
assaidtechnicalexpertiseshall determineis necessary.

ADDITIONAL CONDITIONS

A. The City Council doesdesire to attachcertain conditions in order to
reassurethe residentsof the general area of the viability of the design.
Specifically, City Council requeststhefollowing conditions.

1. The City shallprovidea duplicateconstructionquality assurance
programwhichwill monitor theconstructionof thelandfill to assurethat
the constructionis consistentwith the final designaspermittedby the
IEPA. The Cityprogramwill provideinspections,monitoring,observation
anddocumentationof the following constructionstages:

a. Excavation, grading and preparation of the subgrade and
foundationto designparameters.

b. Placementof thecompactedlow permeabilitysoil liner.
c. Placementof geomembraneandgeosyntheticcomponents.
d. Installationof theleachatemanagementsystems.
e. Placementof final cover.
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f. Installationof the gasmanagementsystem.
g. Constructionof surfacewaterditches,channels,berms,basinsand

drainagestructures.
h. Placementof concretestructures.

The costsof this CQA shallbe reimbursedby the applicantto the City.

2. Thataminium onehundredfootsetbackshallbemaintainedfromMinnie
Creekto thesolidwasteunitboundary.This setbackmayincludeanyeasement
or right-of-way grantedto the Minnie CreekDrainageDistrict for accessfor
cleaningof thecreekandmaintenanceof anyspoilsderivedfrom thatportionof
thecleaningwhich takesplaceabuttingthefacility.

3. Leachatestorageshallnotbepermittedin surfacepondsor lagoonsin any
point in the developmentor operationof thelandfill.

4. Any leachatestoragewhich would occur outside the wastereceiving
boundaries,shall occur in a location within the boundariesof the facility
boundary and shall be a minium of 5 feet above existing gradein an area
protectedby otherbermsof a designandspecificationapprovedby the City of
Kankakeeandthe Illinois EnvironmentalProtectionAgency.

5. The quality andcompositionof leachateshallbemonitoredto assurethe
ability of the KankakeeRiver Metropolitan Agency Regional WasteWater
TreatmentPlantto treatsaidleachateon a morefrequentbasisthanproposed
by the applicant.

6. The 12 foot sideliner shallbeconstructedbetweenthelandfill sidewalls
and Minnie Creek and side walls shall be subjectto the quality assurance
programdescribedabove.

7. All storm watershall be routedto the sedimentationbasinsduring the
constructionperiodandretainedin thebasinsprior to discharge.Monitoringof
said dischargewill be reviewedby the City to assuresedimentationcontrol
during theconstruction,operationandclosureandanypostclosureperiod.

8. The sedimentationbasinsclosestto theinitial cell constructionshallbe
constructedsoasto assurethat anydewateringoftheweatherbedrockstratum
takesplaceinto the sedimentationbasins.
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9. Adequatemeasuresshallbe takento assuretheprotectionof any andall
aquifersfrom anycontaminationasrequiredby theJEPAthroughits permitting
process.Uponthe determinationof the necessarymeasuresof protection,said
measuresshall bealsoapprovedby the City of Kankakee.

10. The applicantshall investigateand use phyto-mitigation through the
selectionofappropriateplants,to reducecontamination.That,if necessary,the
City shall, at all applicantsexpense,retainabotanist/biologistfor thepurposes
of providing consultationto assureappropriateapplicationof this condition.
Costsofsaidconsultantshallbe reimbursedto theCity by theapplicant.

11. Providesamplingof the stormwater quality in the sedimentpondsand
Minnie Creekon at leasta quarterlybasisandduring anyextremeeventssuch
ashigh or low flow events.

12. Provide a specific descriptionof the mannerin which the contaminated
water will be collected or stored and develop a plan to assurethat the
contaminatedwaterdoesnot leavethe site.

13. Facility inspections and plan updates shall be performed at least
quarterly to detect any potential problems in the Storm Water Pollution
PreventionPlan.

14. In the eventthat anydewateringoccurs,effectsonMinnie Creekandits
surroundingenvironmentshallbe identifiedasa resultof thesaid dewatering
andassociatedplan andshallbe submittedto the City for reviewandapproval.

15. Any washingofwheelsofthetrucksshouldberoutedthraughanoill-water
separatorandassurethat therunofffrom anywheelwashingwill not impactthe
quality ofwaterin Minnie Creek.

16. The Spill Prevention and Control Plan should identify the type of
equipmentthatwill operateandbestoredonsite,thelocationoftheequipment,
thepotentialsourceandtypeofrelease,theamountoffueloroil thatwill bekept
on site and how oil or fuel productswill be containedor capturedif a release
occurs. In addition,theplanshoulddescribethetypeofspill controlequipment
bothasto its maintenanceandits location. Theapplicantshallalsocreateaspill
pollution controlandcounter-measuresplanfor the site.
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17. All stormwatercontactingthevehiclefuel andmaintenanceareashallbe
divertedthroughanoil waterseparatorprior to dischargingto thesitedrainage
ditchor sedimentpondsandshallbemonitoredfor water quality.

18. The landfill shall be required to meet Phase2 MS4 requirementsin
conformity with the City of KankakeeSeparateStormSewerProgram.

19. Becauseof ConsumersIllinois Water Company’s (hereinafter“CIWC”)
expressedinterestin assistingthemonitoringofthefacility andcooperatingwith
the applicant,thefollowing additionalconditionsareimposed:

a. Theapplicantshallallow CIWC to reviewandadviseregardingthe
proposedmonitoringof theupperaquifer.

b. Allow CIWC to reviewandadviseregardingall samplingprograms
for stormwatermanagementsystems.

c. Allow CIWC to reviewthesamplingfrequencyandtheconstituents
to be testedasa resultof any dewateringwhichoccurafterwaste
placement.

d. Allow CIWC to reviewthesamplingfrequencyandtheconstituents
for which testing will occur regarding the vehicle fueling and
maintenancearea.

e. Allow CIWC to participate in construction quality insurance
meetings.

20. Theapplicantshall causethepressuregroutingofall openjoints foundin
the exposedcompetentDolomite on the landfill invert asthoseopenjoints are
discovereduponremovalof theweatheredrock and prior to the installationof
anyliner consistentwith the applicationpreviouslyfiled..

21. The City Council specifically finds that there is substantialpolitical
interestin therequirementsof a“doubleliner”. Theevidencein this hearinghas
established,without contradiction, that a double liner doesnot offer any
substantialadditionalprotectionandits installation may be harmful to the
underlyingliner system. However, as an additional condition, should it be
determinedeitherby statuteorregulationthat a “doubleliner” systemprovides
anysubstantialmeasureof additionalprotection,the City Council herebywill
require the applicantto install such a double liner in accordancewith said
statutesor regulations.

H
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Criteria 3: The facility is locatedsoasto minimize incompatibility with the
characterofthesurroundingareaandto minimize theeffectand
valueof the surroundingproperty.

FINDING OF FACT

Evidencein supportoffinding:

1. Michael Donahuetestifiedasanurbanplannerregardingthe impactsof
theproposedfacility on the areain which it is proposedto be located.

2. He describedthe existing areamainly as agricultural with growing
commercialandindustrial development.

3. TheKankakeeCountyZoningOrdinance,previouslyzonedthis property
asindustrial.

4. The CityofKankakee,uponannexationzonedthepropertyas industrial.
Donahuetestifiedthat this facility would be compatiblewith suchuses.

5. Dr. PeterPolettitestifiedthattheproposedfacility wuuidhaveno negative
impacton the surroundingrealpropertyvalues.

6. He testified regardinghis studiesof impact on real estatevaluesat a
numberofproposedsanitarylandfill sites. Hetestifiedthat his studies,aswell
as industrial literature, indicatedthat landfills do not negativelyimpact real
estatevalues.

7. At the proposedsite he performedan analysiswherehe comparedreal
estatevalueson anareasurroundingthecurrentlyoperatinglandfill with sales
in the greaterKankakeearea. Hefoundtherewasno statistically
significant difference in the price of vacantground,improvedlots andsingle-
family homesbetweentheoperatinglandfill areaandthe controlarea.

8. Dr. Poletti further testified the applicanthasinstituteda real property
protectionprogramoffering landownersin the immediatefacility the ability to
lock in a currentvalueoftheir property. However,Poletti testifiedthat sucha
planwasnot necessarydue to thelackofimpacton values.
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9. Noempiricalevidenceorstudieswereofferedby anyotherwitnessto show
a negativeimpactof a solid wastelandfill on surroundingrealestatevalues.

10. Poletti testified that he had re-evaluatedhis analysisafter the initial
testimonyin theprior applicationsubmittedto the City He acknowledgedthat
additionalsaleshadoccurredbut thatthosesalesdid not in anywaychangehis
evaluation.

CONCLUSIONOF LAW

Basedupontheevidenceofferedhereinit is determinedthatthefacility is located
in sucha mannerasto minimize incompatibilitywith thecharacterofthesurrounding
areaandwill haveno effecton thevalueof thesurroundingproperty.Saidfinding is
supportedby the evidencedescribedaboveand is generallywithout contradiction.
Applicant hasestablishedsufficient evidenceto satisfy Criteria NumberThree.
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Criteria 4. The applicanthasestablishedthat thefacility is locatedoutside
the boundaryofthe 100-yearFlood Plain.

FINDINGS OF FACT

Evidencein supportof this finding:

1. The applicant’switnessDevin Moosetestifiedasaprofessionalengineer
thatbaseduponthe mostrecentmapsofthe FederalEmergencyManagement
AgencyMapsthat theentire site is outsidethe 100-yearFlood Plain.

2. Therehasbeenno testimonyto thecontrary.

3. Evidencein the form of public commentwas receivedregardingpast
flooding in the areasurroundingthe facility which occurredmost severelyin
1957. However,that evidencedoesnot alter the currentmapsdescribedabove
which considerdrainageimprovementsmadesincethat time.

4. The applicant has establisheda proposedstorm water management
systemwhich will allow for a controlledreleaseof storm water.

5. Thestormwatermanagementplanwill assurea morecontrolledeffectof
stormwateron the surroundingpropertiesthan currentlyoccurs.

CONCLUSIONOF LAW

Basedupontheevidenceoffered, theCityofKankakeefinds theproposedfacility
is outsidetheboundariesofthe100-yearFloodPlain. CriteriaNumberFouris satisfied.
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Criteria 5. The applicanthasestablishedthat theplanofoperationsfor this
facility is designed so as to minimize the danger to the
surroundingareasfrom fire, spills or otheroperationalaccidents.

FINDINGS OF FACT

Evidencein supportof this finding:

1. Devin Moose testified that this facility with the applicationcontains
detailedemergencyresponsefor fire, spills andotheroperationalaccidents.

2. Moosealso testifiedandofferedevidencethat the City of KankakeeFire
Departmenthadreviewedthe Fire ProtectionPlanandhadissuedits approval
oftheplan.

3. No evidencewasintroducedindicatingthat any respondingagencywas
incapablewith anysuchaccidentwhich mayoccur.

CONCLUSIONSOF LAW

The applicant hasestablishedthat the plan of operationfor this facility is
designedto minimize the dangerto the surroundingareasfrom fires, spills, or other
operationalaccidents.Theapplicanthasintroducedtheonly evidenceonthis issueand
thereis no contradictoryevidence.The applicanthasproducedsufficient evidenceto
satisfyCriteria NumberFive.

ADDITIONAL CONDITIONS

1. A conditionoftheapprovalofthis applicationshallincludearequirement
thatthe applicant,prior to commencingofoperations,shallwork with the
City ofKankakeeFire Departmentto assurethat theoperationalplanis
consistentwith the emergencyresponseof the City of KankakeeFire
Departmentandto assurethat the City of KankakeeFire Department
shall be informed at all times regarding any potential hazardous
conditionswhich mayexistsandwhich would increasethe likelihood of
anyaccidentlyfire, spill or otheroperationalaccident.
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Criteria 6.. Theapplicanthasestablishedthe traffic patternsto andfrom the
facility are designedso asto minimize the impact on existing
traffic flows.

FINDINGS OF FACT
Evidenceofferedin supportof this finding:

1. TheapplicantcalledMichaelWerthmann,alicensedprofessionalengineer,
who conducteda Traffic ImpactAnalysis. Werthmanntestified regardingtwo
proposedtraffic patternswhich were describedasa Northernaccessrouteand
a Southernaccessroute.He testifiedthat sincepreparinghis initial reportfor
the prior applicationthat no changeshad occurredwhich would causehim to
modify his opinions.

2. A Northernaccessroutewaspreferreddue to thefact that it reducedthe
numberof residencesaffectedby the traffic.

3. Werthmanntestifiedthatall relevantintersectionsInteNort1mrxu~eceas
alternativewereatanA orB servicelevel. He indicatedthat thoseservicelevels
wouldbeunchangedby theprojectedtraffic associatedwith theconstructionand
operationofthefacility.

4. In his opinion, thelandfill would haveno measurableimpacton existing
traffic patternsand that the traffic patternswere designedto minimize the
impacton theexistingtraffic.

5. Werthmann further testified that the applicant was agreeing to a
commitmentto pay for all necessaryupgradesto all road andintersectionsto
accommodateanaccessroute for trucks of 80,000lbs. capacity.The financial
costswill include the widening of the roadsat certainintersectionsin order
increaseavailableturn radius.

6. Thereis no evidenceindicating that thetraffic patternto andfrom the
facility aredesignedotherthanto minimize theimpactonexistingtraffic flows.

7. It is a finding oftheCity of Council ofKankakeethat theNorthernroute
is thepreferredroute.

8. If for any reasonthe Southernroute is designedandpermittedby the
IEPA asthepreferredroute,theconditionsasdescribedbelowshallbe imposed.
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CONCLUSIONSOF LAW
Basedupontheevidenceandsubjectto theconditionsdescribedherein, the City

of Kankakeefinds that the applicanthasestablishedthat the traffic patternsto and
from thefacility aredesignedsoasto minimizetheimpacton existingtraffic flowsand
thereforehassatisfiedCriteria NumberSix.

ADDITIONAL CONDITIONS

1. TheCity Councilof Kankakeerequeststhat thefollowing conditionsto be
imposed.

A. ThattheNorthernroute,asdescribedin thetestimony,be utilized
andbethepreferredroute

B, That all trucks ownedor under the control of the applicantbe
restrictedto thedesignatedroute.

C. That all roadwaysbebroughtup to standardsin accordancewith
the City of KankakeeEngineeringrequirementsto accommodatetrucks
of80,000lbs. at the expenseof theapplicant.

D. That all transportingvehicles to the facility shouldbe coveredor
enclosedasrequiredby Statelaw in orderto reduceliter
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Criteria 7. The applicant has establishedthat the facility not be usedto
store,treator disposeof hazardouswaste.

FINDINGS OF FACT

Evidencein supportof finding:

1. Devin Moose,witnessfor the applicanthastestifiedthat this proposed
facility will not permitted, nor will it be used to store, treat or disposeof
hazardouswaste.

2. Thereis no needfor a finding or additionalevidenceon this criteria as
suchcriteria is not applicableto this application.

CONCLUSIONSOF LAW

This facility will not beusedto store,treatordisposeof hazardouswaste.
Criteria NumberSevenis not applicable.
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Criteria 8. The applicanthas establishedthat KankakeeCounty hasnot
adopteda solid wasteplanwhich is consistentwith theplanningrequirementsofthe
Local Sold WasteDisposal Act or the Solid WastePlanning and Recycling Act.
Alternatively, if such a plan doesexist, the applicant has establishedthat the
applicationis consistentwith theplan.

FINDINGS OF FACT

Evidencein supportof this finding:

1. Kankakee County has adopted a Solid Waste ManagementPlan,
(hereinafter“the plan”). Theplanwas adoptedon October12, 1993.

2. Prior to the time of the adoption of the plan a solid waste advisory
committeewasappointed.After thecommitteewasappointedtheinitial drafts
of the planwereapparentlydeveloped.

3. Pursuantto the Freedomof InformationAct, a requestwas filed by the
City of Kankakeewith KankakeeCounty for all information concerningthe
adoptionof theplan andits amendments,including recordsof all noticesto the
municipalitiesregardingthe planandits adoption.

4. TheresponseofKankakeeCountyis includedin City of KankakeeExhibit
NumberOne. KankakeeCountyfiled additional documentsafter the evidence
hadclosedbut duringtheperiodthat therecordwasopenfor public comment.
Thereis no evidencethat the responseto the City pursuantto the Freedomof
InformationAct requesthasnot beensupplemented.

5. The recordswhich have beenproducedand filed herein provide no
evidencethat KankakeeCountyprovidedwritten notice to all municipalities
whenplandevelopmentbegan.

6. The records which have been produced and filed herein provide no
evidencethat KankakeeCountyprovidedanyperiodicwrittenprogressreports
to anymunicipality or anyotherentity concerningthepreparationoftheplan.

7. The records which have been produced and filed herein provide no
evidencethatcopiesoftheplan,asproposed,weresubmittedto all municipalities
or to anyotherentity prior to its adoption,for reviewandcomment.
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8. The records which have been producedand filed herein provide no
evidenceof anynotice to any body or entity or of anypublic hearingsor public
notice prior to the adoptionof any of the amendmentsto the plan adoptedby
KankakeeCounty.

9. The planwasre-adoptedby the KankakeeCounty Board on August 18,
1995 anda five yearupdatewasapparentlyadoptedon July 31, 2000.

10. Prior to October9, 2001, theplanprohibited any out-of-countywaste.

11. The plan wasamended,October9, 2001. This amendmentremovedthe
prohibition againstout-of-countywaste.

12. Thereafter,the languageincludedin the October9, 2001 amendment
provided:

“KankakeeCounty hasa single landfill ownedand operatedby Waste
ManagementofIllinois, Inc.. Thislandfill hasprovidedsufficientcapacity
to deposeof wastegeneratedin KankakeeCountyandits owneradvised
the County that it plansto apply for local site approvalto expandthe
facility to provideadditionaldisposalcapacityto the County. Operation
ofthelandfill hasbeenconductedpursuantto a landfill agreementsigned
by the County and Waste Managementin 1974 and subsequently
amended.In the eventsiting approvalfor anexpansionis obtained,the
landfill will provide aminimum of 20-yearsof disposalcapacitythrough
expansionof the Kankakeelandfill. An expansionof the landfill, if
approved,will satisfytheCounty’sWasteDisposalneedsforanadditional
20 years. No new disposalfacilities will be necessaryor desired,in
KankakeeCounty for purposesof implementingthe plan. Kankakee
Countywill not supportandwill contestthe developmentof anyother
landfill in the County,unlessthe expansionof theexistinglandfill is not
approved.”

13. Pursuantto theevidenceoffered,theamendment~ notsubmittedtothe
City, nor any other municipalities or any other entity prior to, or after, its
adoption. The amendment was not submitted to the State of Illinois
EnvironmentalProtectionAgencyuntil June19, 2002, four daysfollowing the
commencementofthesiting hearingin theprior applicationproceedingsbefore
the City of Kankakee.
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14. TheplanwasamendedagainonMarch 12, 2002,thedayprior tothefiling
oftheprior application. This amendmentprovided“an expansionoftheexisting
landfill, if approved,would thensatisfytheCounty’swastedisposalneedsfor at
leastanadditional20 years.In andin accordancewith theplan (asamended),
aswell asrelevantprovisionsof thelocalSolidWasteDisposalAct andtheSolid
WastePlanningandRecyclingAct, no newlandfill facilitieswould benecessary.

15. In addition, the amendmentprovidedthat a “privately owned” landfill
would meetthe disposalneedsof the Countyfor a 20-yearperiod. In addition,
theplanrequiredthe existenceof anEnvironmentalContingencyEscrowFund,
aDomesticWell WaterProtectionProgramanda RealPropertyProtectionPlan.

16. TheMarch 12, 2002 amendmentwasnot submittedto anymunicipality
including the City of Kankakeeprior to its adoption.It alsowasnot submitted
to theStateof Illinois EPA subsequentto its adoption,until June19, 2002, four
daysafterthecommencementof thehearingfor theprior application.

17. Subsequently,theIllinois Pollution ControlBoardfoundthe SolidWaste
PlanofKankakeeCountyto beambiguousin its decisionregardingtheprevious
siting application.

18. On February11, 2003,KankakeeCountyagainadoptedan amendment
to its Solid WasteManagementPlan.That amendmentprovided:

“It is theintentofKankakeeCountythatno landfills or landfill operations
be sited, located,developedor operatedwithin KankakeeCounty other
than the existing landfill locatedsoutheastof the intersectionof U.S.
Route45/52 and6000SouthRoadin Otto Township,KankakeeCounty,
Illinois. The only exceptionto this restriction on land filling is that an
expansionofthe existinglandfill on therealpropertythat is contiguous
to theexisting landfill would be allowedunderthis Plan.The expansion
ordevelopmentofa landfill on therealpropertycontiguousto theexisting
landfill would limit the impactsof land filling activity in the County.
Accordingly,thedevelopmentof anyotherlandfills in theCountyon land
that is not contiguousto the existing landfill is inconsistentwith this
County’s Solid Waste ManagementPlan. A noncontiguouslandfill is
inconsistentwith this Planregardlessofwhetherit is or to be, situated
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upon, unincorporatedCountyland, incorporatedmunicipal land,village
land, township land,or anyother landwithin theCountybordersthat is
not contiguousandadjacentto the existinglandfill.” (sic)

19. The City of Kankakeehas adoptedits own Solid Waste Plan which
addressesthe needfor solid wastedisposalfor the City’s residents.

20. TheCity ofKankakee,aspreviouslydescribed,hastheauthorityfor siting
of a solid wastedisposalfacility within its own boundaries.

21 At thetime ofthis finding,(August18, 2003),no expansionof any current
KankakeeCountylandfill hasbeenapproved,includinganyapplicationforsiting
of anyfacility nearorat thesiteofthecurrentlyoperatingWasteManagement
Landfill.

22. An applicationwasfiled with KankakeeCounty by WasteManagement
of Illinois, Inc., to expandits facility on March 29,2002whichwasscheduledfor
a public hearingon July 22, 2002. Nopublic hearingtookplacedueto thefiling
of a motion to dismiss for lack of jurisdiction for failure of propernotice. The
applicantrequestedthat thematterbecontinued.A secondapplicationfor siting
wasfiled by WasteManagementwith KankakeeCounty.The approvalof that
sitingapplicationwasreversedby theIllinois PollutionControlBoardonAugust
7, 2003 whenthe Board found that KankakeeCounty lackedjurisdiction to
conductthe siting hearingwhich it hadpreviouslyconducted.

23. Thefacility proposedbyTownandCountryInc .will meettheneedsofthe
disposalof the City ofKankakee’ssolid wastefor a guaranteedthirty years.

24. The City of Kankakeehasthelargestdemandfor disposalofsolid waste
in KankakeeCounty.

25. In light of the fact that no expansionof any “existing” landfill hasbeen
approved,this application is consistentwith the County’s desireto haveone
locationandone landfill.

26. No witness hastestified that the application is inconsistentwith the
KankakeeCounty Solid WastePlan.
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4. The application is in all otherways compliant and consistentwith the
plan. The applicationis further consistentin that no othersiting or expansion
hascurrentlybeenapprovedfor anyothersitewithin KankakeeCounty.

5. TheCity furtherholdsthat in its opiniontheplan,asrepeatedlyamended
by KankakeeCounty constitutesan illegal andunconstitutionalinfringement
uponits statutoryauthority to site a solid wastedisposalfacility anduponits
constitutionalauthority asaHome RuleUnit of government,but concedesthat
theHearingOfficer andthis City Council arewithout authority to makesucha
finding within the confinesofthis hearing.

6. The applicanthassatisfiedtherequirementsof Criteria NumberEight.
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Criteria 9. The applicanthasestablishedthat this facility is not located
within a regulatedrechargearea.

FINDINGS OF FACT

Evidencein supportofthis finding:

1. TheapplicantthroughDevinMoosehasestablishedthat thesiteis notwithin
anyregulatedrechargeareaas designatedby the Stateof Illinois. Said finding has
beenverifiedby the JEPA.

CONCLUSIONSOF LAW

The facility site is not locatedwithin a regulatedrechargeareaand Criteria
NumberNine is not applicable..


