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STATE OF ILLINOIS
ILLINOIS POLLUTION CONTROL BOARD Poflution Control Board

KAREN & ANTHONY ROTI, etal, )
)

Complainants, )
)

v. ) PCB99-19
) (Enforcement- Noise- Citizens)

LTD COMMODITIES, )
)

Respondent, )

LTD COMMODITIES’ MOTION
TO STAY PENDING DIRECT APPELLATE REVIEW

Respondent,LTD Commodities,Inc.,by its attorneys,BAIZER & KOLAR, P.C.,pursuant

to 35 Illinois AdministrativeCode § 101.514andIllinois SupremeCourtRule335(g), movesthe

Illinois PollutionControlBoard(“PCB”) to stayenforcementofitsFebruary15,2001,July24,2003,

andFebruary5, 2004,decisionspendingdirect appellatereviewof thosedecisions. In supportof

this motion, LTD statesasfollows:

Illinois SupremeCourt Rule 335

1. LTD is appealingthePCB’s decisionsin this casedirectly to the SecondDistrict

AppellateCourt. Illinois SupremeCourt Rule 335(g)providesthat “[a]pplication for a stayof a

decisionororderofanagencypendingdirectreviewin theAppellateCourtshall’ordinarilybemade

in thefirst instanceto theagency.”

NecessityFor Stay

2. In its August 28, 2003, motion for reconsideration,LTD requestedthat thePCB

modify its decisionsto permituseofabackupbeeperonayardtractorduringdaylight hours. LTD

supplementedthisrequestwith an emailandletterfrom theoperatoroftheyard tractor.



3. To attemptto lessennoiseatLTD’sproperty,LTD’s Harri Brornansentanemailto

CycleLogistics,theownerandoperatoroftheyard tractor,thatprovidedin partas follows:

With respectto our needto keepthe noise level to a minimumto our residential
neighbors. Onethoughtwasto eliminatethebackup alarm on theyard dog, but
providethe spotterwith a personfor safetypurposes.Whatis Cycle’s feeling on
this?

Cycle’s responseto this requestwasan emphatic“no.” In an email response,Cyclestated:“I am

sorry we cannotcomplywith the request. Cycle is committedto servicingLTD, however,the

exposureis too great. I hopeyou understandourposition.” (Ex. A, p. 1)(emphasisadded).

4. InaSeptember10,2003,letterto JackVoigt ofLTD, Cyclereiteratedits positionthat

it could not turn off or lower thevolume of thebackupbeeper. Cycle’sdecisionwas basedon

“extensiveresearch,”namelycontactwith OSHA,Cycle’s insurancecarrier,Cycle’sattorneysand

themanufacturerof theyard tractor. (Ex. B).

5. DespiteCycle’s emphaticposition that it will not disconnectthe backupbeeper

becauseofworkersafetyconcerns,thePCB ‘ s February5,2004,decisionprovidesin partasfollows:

Within 40 daysafter receiptof this order, LTD must ceaseanddesistfrom using
backupwarningbeepersattheBannockburnfacility on any yardtractorownedand
operatedby LTD. LTD mustreplaceanybackupwarningbeeperwith eitherahuman
spotteror a strobelight in accordancewith applicableStateandfederallaw.

Likelihood Of ReversalBy Appellate Court

6. LTD believesit is entitledto astaybecauseit expectstheappellatecourtwill reverse

thePCB’sdecisionregardingthebackupbeeperontheyardtractor.Theonlyevidencein therecord

is that the operatorof the yard tractorwill not disconnectthe beeperbecauseof worker safety

concerns.LTD doesnot expecttheappellatecourtto affirm adecisionthat exposesemployeesto

dangersin thetruck dockarea.
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7. LTD alsobelievestheappellatecourtwill reversethePCB’s decisionregardingthe

backupbeeperbecauseahumanspotterand/ora strobelight arenotreasonablealternativesduring

daylight hours.Obviously,astrobelight will notbevisibleduringdaylight hours.A humanspotter

is notareasonablealternativebecausetheyardtractoris not theonly tractormovingtrailersin the

truck dockarea. Over-the-roadtruck driverspull trailers in andout of theLTD truckdock area.

Whentrailersarebeingmovedaroundthedock areaby meansotherthantheyardtractor, thenthe

humanspotterwill be in dangerof beinghit by a tractor. Quitesimply, for safetyreasons,LTD

wantsto reducethenumberofpeoplewalking aroundthetruck dock area. However,thePCB’s

decisionmandatesanotherperson(thespotter)in thetruck dockareawhowill beatrisk of injury

while he or shefollows theyardtractoraroundthe dock area.

Conclusion

8. In its original motion for reconsideration,LTD requestedthat the PCB stay its

decisionsif it did notgrantLTD’s motionfor reconsideration.While thisrequestwasnotedin the

PCB’s February5, 2004, decision,the PCB did not acton the request. LTD needsa definitive

decisionfrom thePCB on this motion for staybeforeit canapply to theappellatecourt for a stay.

Of course,if thePCB grantsthis motion for stay,LTD will not needto requesta stay from the

appellatecourt.
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WHEREFORE,LTD respectfullyrequeststhatthePCB:

A. Stay enforcementof its February15, 2001, July 24, 2003, andFebruary5,2004,

decisionspendingdirect appellatereviewofthosedecisions;and

B. Providesuchotherandfurther reliefasis just andequitable.

LTD Commodities

By~~1~~
(JJosep~E. Kolar, oneOf Its Attorney

ATTORNEYSFOR RESPONDENT
BAIZER & KOLAR, P.C.
513 CentralAvenue,

5
th Floor

HighlandPark,IL 60035
847-433-6677
Fax: 847-433-6735
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CERTIFICATE OF SERVICE

Theundersignedstatesthaton February23, 2004,heservedby FederalExpressfor delivery
on February24, 2004, the original and nine copies of the foregoing LTD COMMODITIES’
MOTION TO STAY PENDINGDIRECT APPELLATE REVIEW uponthe Illinois Pollution
ControlBoardat thefollowing address:

Ms. DorothyM. Gunri
Clerk oftheIllinois PollutionControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

and one copy by United StatesMail, with postageprepaidon the complainantsat the following
addresses:

Karen& Anthony Roti
1591 W. WedgewoodDrive
LakeForest,IL 60045

PaulRosenstrock
1541 W. WedgewoodDrive
LakeForest,IL 60045

Leslie& HenryWeber
1481 W. WedgewoodDrive
Lake Forest,IL 60045

Jose~ol~ ~
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Joe Kolar —____________________________________________________

From: “Jack Voigt” <.)Vo~gt@LTDCommodities.com>
To: “Michael Hara” <MHara@LTDcomrnoditjes.com>; “Joe Kolar (E-mail)” <Joe@baizlaw.com>
Sent: Tuesday, September09, 2003 2:16 PM
Subject: FW: Spotter

PleasenoteTim Mudd’s responseto tum~igoff theaudiosignal onthe
spottertruck.

Original Message
From:Harri Broman
Sent:Tuesday,September09, 2003 2:04 PM
To: JackVoigt
Subject:FW: Spotter

FYI

Original Message
From: Tim Mudd ~maiJto:tmudd~cyclelogistics.com}
Sent:Tuesday,September09, 2003 2:14PM
To; ‘Harri Broman’
Cc: DanMudd’
Subject:RE: Spotter

Hello Harri,

I spoketo our Attorney, InsuranceCarrier,OSHA (anonymously)andthe
manufactureaboutthesignal. They all werevery emphaticaboutnot
tamperingwith asafetydevice. Uponreceiptofyoure-mail I checked
with Cycle’sAttorneyandInsuranceAgentandtheystatedthatwe are
openingCycleandLI)) up for ahugeliability issue.

I am sorrywe cannotcomply with the request.Cycle is committedto
servicingLTD, however,theexposureis too great. I hopeyou
understandourposition.

>Frorn what I understandthe “quiet time” is after 10 pm. I-low manymoves
takeplaceafterthis time’? Perhapswe shouldreleasethespotterat
10pm andhaveoneofourshuttledrivers finish up in Bannockburnand
completethefinal moves. Whatareyour thoughts?

Thankyou for yourcontinuedpatronage.If you havequestionsorwould
like to discussthis further, I canbereachedat 847-489-2623.

f_s I,
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Tim Mudd

-Original Message-----
From: HarriBroman[mailto:HBroman~LTDCornmodities.com]
Sent:Tuesday,September09, 2003 6:56 AM
To: ‘Tim Muddt

Subject:Spotter

Hi Tim.

With respectto our needto keepthenoiselevel to aminimum to our
residentialneighbors.Onethoughtwasto eliminatethebackup alanxj on
theyard dog,but providethespotterwith apersonfor safetypurposes.

‘What is Cycle’s feeIin~on this?

~I1 ~



CYCL~
LQG~STICS,INC.

Mr. Jack Voigt September‘tO, 2OO~
Vice Pre~id~ntof Distribution
LTD Commodltiee
2800L~kt~icl~Dr.
Barinockb~ IL 60015

DearMr. Vojgt~

Asperyour request,I have donesomeextensfvere~enrchto reduce or eliminate the backin5
signal on the spotting unIt ~jtLTt)s ~annackbwmfhcftity. The ~‘bIloWingisa brief oLitline of my
findings:

1.) The MnflLrfa~rurerof theoT-rOWA (sporter) — When asked, if thereis z cignal
with an adju.stablevolurpe, theysaid iiu. Whe,~a.shedif There s a signal with a
lower volume. they said no anti Ili~itthe decibellevel is set by 051-iA.

2.j Cycle’s 1fl5urai~ceCarrier— When a~kc4about adjusting the volume or removiiig
the signal. ~yc1e’~Carrier stated that any tampering with a safety devk.c m’i1~be
deemed a wiltfiji and negligent act arid could poteritially ex.~oseCycle to a
coverage issqeif~ny ji~cideritrelated to backingdid in fact cceur.

3.) Cycle’sAttorney— Alao statedthat~oytamperingwith ~afety equpmer~twouH
“open Cycle ttp to ~ubstantiai1iabi~ity”.

4.) OSHA — Statedthatthe dec~bcllevelsweresetat that point becauseresting wa~
done an~tone and decjbi~Isutiuizedwere found to be the mosteffectivewith out
being too loud. The gentleman went on to ~aythatany tamperinga~all with any
safetydevice ~fegainst OSHA regtilauons arid Wilt be a flagrant act ~Ttdwill call
for significant t5n;s arid penalties

I appreciate LTD’s cencerrI for the ~~jselevel arid the negativeimpact it has on L.TD~sneighbor
relations. Hawe~cr,basedon my fund~irlg8ttnd the emphatferesponses1 receivedfront everyone F
spoketo. Cycle ha~no choicebut to leavethe backing signal at its currentsetting. LTD is a
valued customerandCyclewould like notI~ingmore th~trtto make life easierfor you andyour
~ We arc open to otl~erauggeatione.

If yo~ihnve~ny question,I can be reachedat g47~489-2623.Thankyou for your continued
—C,

Sincerely,

Tim~hyE. M~d
Predident
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