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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

In the Matter of:

STANDARD FOR THE DISPOSAL OF
COAL COMBUSTION RESIDUALS

IN SURFACE IMPOUNDMENTS:
PROPOSED NEW 35 ILL. ADMIN.
CODE 845

PCB 2020-019
(Rulemaking - Land)

N N N N N N N N N N N

NOTICE OF ELECTRONIC FILING

To: Attached Service List

PLEASE TAKE NOTICE that on November 24, 2020, | electronically filed with the
Clerk of the Illinois Pollution Control Board (“Board”) the ENVIRONMENTAL LAW &
POLICY CENTER, PRAIRIE RIVER NETWORK, SIERRA CLUB, AND LITTLE
VILLAGE ENVIRONMENTAL JUSTICE ORGANIZATION’S SUPPLEMENTAL
POST-HEARING COMMENTS, copies of which are served on you along with this notice.
Attachments to the Comments will be sent in separate filings.

Dated: November 24, 2020

Respectfully Submitted,

Jennifer Cassel (IL Bar No. 6296047)
Earthjustice

311 S. Wacker Dr., Suite 1400
Chicago, IL 60606

(312) 500-2198 (phone)
jcassel@earthjustice.org

[s/ Thomas Cmar

Thomas Cmar (IL Bar No. 6298307)
Earthjustice

3II' S. Wacker Dr., Suite 1400
Chicago, IL 60606

T: (312) 500-2191
tcmar@earthjustice.org
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[s/ Mychal Ozaeta

Mychal Ozaeta (ARDC No. #6331185)
Earthjustice

707 Wilshire Blvd., Suite 4300

Los Angeles, CA 90017

T: 213-766-1069
mozaeta@earthjustice.org

/sl Melissa Legge

Melissa Legge (ARDC No. #6334808)
Earthjustice

48 Wall Street, 15" Floor

New York, NY 10005

T: 212 823-4978
mlegge@earthjustice.org

Attorneys for Prairie Rivers Network

[s/ Jeffrey T. Hammons

Jeffrey T. Hammons, (IL Bar No. #6324007)
Environmental Law & Policy Center

1440 G Street NW

Washington DC, 20005

T: (785) 217-5722

JHammons@elpc.org

/s/ Kiana Courtney

Kiana Courtney (ARDC No. #6334333)
Environmental Law & Policy Center
35 E. Wacker Drive, Suite 1600
Chicago, Illinois 60601
KCourtney@elpc.org

Attorneys for Environmental Law & Policy Center

/sl Faith E. Bugel
Faith E. Bugel
1004 Mohawk
Wilmette, IL 60091
(312) 282-9119
fbugel@gmail.com

Attorney for Sierra Club
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/sl Keith Harley

Keith Harley

Chicago Legal Clinic, Inc.
211 W. Wacker, Suite 750
Chicago, IL 60606

(312) 726-2938
kharley@kentlaw.iit.edu

Attorney for Little Village Environmental Justice
Organization
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

In the Matter of:
R 2020-019
STANDARDS FOR THE DISPOSAL
OF COAL COMBUSTION RESIDUALS
IN SURFACE IMPOUNDMENTS:
PROPOSED NEW 35 ILL. ADM.

CODE 845

(Rulemaking — Land)

N N N N N N N

SUPPLEMENTAL POST-HEARING COMMENTS

The Environmental Law & Policy Center (“ELPC”), Prairie Rivers Network (“PRN”),
Sierra Club, and Little Village Environmental Justice Organization (“LVVEJO”) (collectively,
“Commenters”) submit these supplemental post-hearing comments to request that the Board take
into consideration two important recent developments that pertain to this rulemaking.

First, Commenters request that the Board consider the Montana Department of
Environmental Quality (“MDEQ”)’s decision, announced on November 17, 2020, after the
docket for this rulemaking was closed, to require closure by removal of coal ash impoundments
at Colstrip Units 1 and 2. This decision calls for the removal of 6.7 million cubic yards of coal
ash in ash ponds that are in contact with groundwater.® It is consistent with two letters from
MDEQ to the owners of the Colstrip plant which geologists Scott Payne and lan Magruder
submitted to the Board in this proceeding? and further evidences that, where regulators have
taken a close look at CCR surface impoundments in contact with groundwater, they have often
concluded that closure by removal is the only closure method that provides adequate protection
for communities and the environment.?

Second, Commenters request that the Board consider a recent agreement between US
EPA and the Texas Commission on Environmental Quality (“TCEQ?”) resolving civil rights
claims alleging TCEQ’s failure to provide adequate public participation — in particular, language

! See Attachment 1, Tom Lutey, Bullock admin. calls for complete removal of toxic coal ash, Billings
Gazette (Nov. 17, 2020), https://billingsgazette.com/news/state-and-regional/bullock-admin-calls-for-
complete-removal-of-toxic-coal-ash/article_fddf7ca4-f3ef-54a0-a960-0c44b04e08f7.html#tracking-
source=home-top-story-1.

2 See Ex. 19, Prefiled Testimony of Scott Payne & lan Magruder Test., Attachs. 18 and 19.

3 See ELPC, PRN, Sierra Club and LVEJO Final Post-Hearing Comments at 15-16 (Oct. 30, 2020)
(hereinafter “Envt’l Groups Post-Hearing Comments”).
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access and access for persons with a disability — in environmental proceedings in Texas.* Under
the agreement, announced on November 4, 2020, TCEQ shall, among other things:

e Develop, publicize, and implement written procedures to ensure meaningful access
to all TCEQ programs and activities for all persons, including access for individuals
with limited English proficiency [. . .];

e Translate vital documents of general interest into prominent languages for [Limited
English Proficiency (“LEP”)] individuals who are served or likely to be
encountered by TCEQ’s programs and activities;

e Translate vital documents of individual interest to a particular LEP individual or
group of LEP individuals;

e Provide for simultaneous oral interpretation of live proceedings (e.g., town hall
meetings and public hearings) in prominent languages when appropriate and
necessary, through the procedures specified in the written LEP plan; and

e Provide for simultaneous interpretation of proceedings, meetings, etc., for
individual LEP persons participating in a TCEQ program or activity (e.g., a LEP
individual wishing to file a grievance or complaint) when appropriate and
necessary, through the procedures specified in the written LEP plan.®

Commenters believe that this Agreement reveals important details of the civil rights obligations
of agencies such as Illinois EPA and the Board with respect to residents with limited English
proficiency, and strongly supports Commenters’ recommendations for enhanced notice,
interpretation, and other public participation opportunities relating to coal ash permits for limited
English speaking communities in Hlinois.® Commenters recognize that the Agreement was
finalized before the Nov. 6" closure of the record in this rulemaking; however, we did not learn
of the Agreement until well after Nov. 6™ and believe it would be prudent for it to be considered
by the Board since language access is unquestionably before the Board in this rulemaking.

The Board has the authority to consider comments submitted after the deadline under 35
I1l. Adm. Code 102.108(d). We believe that these two recent updates provide critical information

4 See Attachment 2, Informal Resolution Agreement between Texas Commission on Environmental
Quality and the United States Environmental Protection Agency, EPA Complaint No. 02NO-20-R6, sent
as part of Letter from Lilian S. Dorka, Director External Civil Rights Compliance Office Office of
General Counsel, EPA, to Erin E. Chancellor, Deputy Director, Office of Legal Services, Texas
Commission on Environmental Quality, Re: Resolution of EPA Complaint No. 02NO-20-R6 (Nov. 4,
2020), available at https://www.epa.gov/ogc/tceg-recipient-resolution-letter-and-informal-resolution-
agreement-final.
51d. at 7-8.
¢ See Envt’l Groups Post-Hearing Comments at 94-95, 100, 102, 104.

2
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for the Board’s review as it finalizes these rules, and we respectfully request that the Board take
them into consideration.

Dated: November 24, 2020 Respectfully Submitted,

Jennifer Cassel (IL Bar No. 6296047)
Earthjustice

311 S. Wacker Dr., Suite 1400
Chicago, IL 60606

(312) 500-2198 (phone)
jcassel@earthjustice.org

[s/ Thomas Cmar

Thomas Cmar (IL Bar No. 6298307)
Earthjustice

3II' S. Wacker Dr., Suite 1400
Chicago, IL 60606

T: (312) 500-2191
tcmar@earthjustice.org

[s/ Mychal Ozaeta

Mychal Ozaeta (ARDC No. #6331185)
Earthjustice

707 Wilshire Blvd., Suite 4300

Los Angeles, CA 90017

T: 213-766-1069
mozaeta@earthjustice.org

[s/ Melissa Legge

Melissa Legge (ARDC No. #6334808)
Earthjustice

48 Wall Street, 15" Floor

New York, NY 10005

T: 212 823-4978
mlegge@earthjustice.org

Attorneys for Prairie Rivers Network

[s/ Jeffrey T. Hammons
Jeffrey T. Hammons, (IL Bar No. #6324007)
Environmental Law & Policy Center

3


mailto:jcassel@earthjustice.org

Electronic Filing: Received, Clerk's Office 11/24/2020 P.C. #140

1440 G Street NW
Washington DC, 20005
T: (785) 217-5722
JHammons@elpc.org

/s/ Kiana Courtney

Kiana Courtney (ARDC No. #6334333)
Environmental Law & Policy Center
35 E. Wacker Drive, Suite 1600
Chicago, Illinois 60601
KCourtney@elpc.org

Attorneys for Environmental Law & Policy Center

/sl Faith E. Bugel
Faith E. Bugel
1004 Mohawk
Wilmette, IL 60091
(312) 282-9119
fbugel@gmail.com

Attorney for Sierra Club

[s/ Keith Harley

Keith Harley

Chicago Legal Clinic, Inc.
211 W. Wacker, Suite 750
Chicago, IL 60606

(312) 726-2938
kharley@kentlaw.iit.edu

Attorney for Little Village Environmental Justice
Organization
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LIST

OF ATTACHMENTS FOR ENVIRONMENTAL GROUPS’
SUPPLEMENTAL POST-HEARING COMMENTS

Attachment
#

Description

1

Tom Lutey, Bullock admin. calls for complete removal of toxic coal ash,
Billings Gazette (Nov. 17, 2020).

2

Informal Resolution Agreement between Texas Commission on Environmental
Quality and the United States Environmental Protection Agency, EPA
Complaint No. 02NO-20-R6, sent as part of Letter from Lilian S. Dorka,
Director External Civil Rights Compliance Office, Office of General Counsel,
EPA, to Erin E. Chancellor, Deputy Director, Office of Legal Services, Texas
Commission on Environmental Quality, Re: Resolution of EPA Complaint No.
02NO-20-R6 (Nov. 4, 2020)
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CERTIFICATE OF SERVICE

The undersigned, Jennifer Cassel, an attorney, certifies that | have served by email the Clerk and
by email the individuals with email addresses named on the Service List provided on the Board’s
website, available at https://pcb.illinois.gov/Cases/GetCaseDetailsByld?caseld=16858, a true
and correct copy of the ENVIRONMENTAL LAW & POLICY CENTER, PRAIRIE
RIVER NETWORK, SIERRA CLUB, AND LITTLE VILLAGE ENVIRONMENTAL
JUSTICE ORGANIZATION’S SUPPLEMENTAL POST-HEARING COMMENTS,
before 5 p.m. Central Time on November 24, 2020. The number of pages in the email
transmission is 33 pages.

Dated: November 24, 2020
Respectfully Submitted,

/sl Jennifer Cassel

Jennifer Cassel (IL Bar No. 6296047)
Earthjustice

311 S. Wacker Dr., Suite 1400
Chicago, IL 60606

(312) 500-2198 (phone)
jcassel@earthjustice.org
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SERVICE LIST

Don Brown

Clerk of the Board
Don.brown@illinois.gov
Vanessa Horton
Vanessa.Horton@illinois.gov
Illinois Pollution Control Board
James R. Thompson Center
Suite 11-500

100 West Randolph

Chicago, Illinois 60601

Christine M. Zeivel
Christine.Zeivel@illinois.gov
Stefanie Diers
Stefanie.Diers@illinois.gov
Clayton Ankney
Clayton.Ankney@illinois.gov
Illinois Environmental
Protection Agency

1021 North Grand Avenue East
P.O. Box 19276

Springfield, IL 62794-9276

Virginia I. Yang - Deputy Counsel
virginia.yang@illinois.gov

Nick San Diego - Staff Attorney
nick.sandiego@illinois.gov

Robert G. Mool
bob.mool@illinois.gov

Paul Mauer - Senior Dam Safety Eng.
Paul.Mauer@illinois.gov

Renee Snow - General Counsel
renee.snow@illinois.qgov

Illinois Department of Natural Resources
One Natural Resources Way
Springfield, IL 62702-1271

Matthew J. Dunn, Chief
mdunn@atg.state.il.us
Stephen Sylvester

Sr. Asst. Attorney General
ssylvester@atg.state.il.us
Andrew Armstrong, Chief
aarmstrong@atg.state.il.us
Kathryn A. Pamenter
KPamenter@atg.state.il.us
69 West Washington Street, Suite 1800
Chicago, IL 60602

Deborah Williams

Regulatory Affairs Director
Deborah.Williams@cwlIp.com
City of Springfield

Office of Utilities

800 E. Monroe, 4th Floor
Municipal Building East

Kim Knowles
Kknowles@prairierivers.org
Andrew Rehn
Arehn@prairierivers.orq
1902 Fox Dr., Ste. 6
Champaign, IL 61820

Faith Bugel
fbugel@gmail.com
1004 Mohawk
Wilmette, IL 60091

Jeffrey Hammons
Jhammons@elpc.org

Kiana Courtney
KCourtney@elpc.org

Environmental Law & Policy Center
35 E. Wacker Dr., Ste. 1600
Chicago, IL 60601
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Keith Harley
kharley@Kkentlaw.edu
Daryl Grable
dgrable@clclaw.org
Chicago Legal Clinic, Inc.
211 W. Wacker, Suite 750
Chicago, IL 60606

Michael Smallwood
Msmallwood@ameren.com
1901 Choteau Ave.

St. Louis, MO 63103

Mark A. Bilut
Mbilut@mwe.com
McDermott, Will & Emery
227 W. Monroe Street
Chicago, IL 60606-5096

Abel Russ, Attorney
aruss@environmentalintegrity.org
Environmental Integrity Project
1000 Vermont, Ave NW, Ste. 1100
Washington, DC 20005

Susan M. Franzetti
Sf@nijmanfranzetti.com
Kristen Laughridge Gale
kg@nijmanfranzetti.com
Vincent R. Angermeier
va@nijmanfranzetti.com
Nijman Franzetti LLP

10 S. Lasalle St., Ste. 3600
Chicago, IL 60603

Alec M Davis,
Executive Director
adavis@ierg.org
Kelly Thompson
kthompson@ierg.org
IERG

215 E. Adams St.
Springfield, IL 62701

Walter Stone, Vice President
Walter.stone@nrg.com

NRG Energy, Inc.

8301 Professional Place, Suite 230
Landover, MD 20785

Cynthia Skrukrud
Cynthia.Skrukrud@sierraclub.org
Jack Darin
Jack.Darin@sierraclub.org
Christine Nannicelli
christine.nannicelli@sierraclub.org
Sierra Club

70 E. Lake Street, Ste. 1500
Chicago, IL 60601-7447

Stephen J. Bonebrake
sbonebrake@schiffhardin.com

Joshua R. More
jmore@schiffhardin.com
Ryan C. Granholm
rgranholm@schiffhardin.com
Schiff Hardin, LLP

233 S. Wacker Dr., Ste. 7100
Chicago, IL 60606-6473

Jennifer M. Martin
Jennifer.Martin@heplerbroom.com
jmartin@heplerbroom.com

Melissa Brown
Melissa.Brown@heplerbroom.com
HeplerBroom LLC

4340 Acer Grove Drive
Springfield, 1L 62711
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Alisha Anker, Vice President,
Regulatory & Market Affairs
aanker@ppi.coop

Prairie Power Inc.

3130 Pleasant Run
Springfield, IL 62711

Chris Newman
newman.christopherm@epa.gov
Jessica Schumaker
Schumacher.Jessica@epa.gov
U.S. EPA, Region 5

77 West Jackson Blvd.

Chicago, IL 60604-3590

Gibson, Dunn, & Crutcher, LLP
Michael L. Raiff
mraiff@gibsondunn.com

2001 Ross Avenue

Suite 2100

Dallas, TX 75201

Earthjustice
Jennifer Cassel
jcassel@earthjustice.org

Thomas Cmar
tcmar@earthjustice.org
Melissa Legge
mlegge@earthjustice.org
Mychal Ozaeta
mozaeta@earthjustice.org
311 S. Wacker Drive
Suite 1400

Chicago, IL 60606

BROWN, HAY, & STEPHENS, LLP

Claire A. Manning
cmanning@bhslaw.com
/Anthony D. Schuering
aschuering@bhslaw.com
205 S. Fifth Street, Suite 700
Springfield, IL 62705
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ATTACHMENT 1



11/23/2020 Bullock admin. calls for complete removal of toxic coal ash | State & Re/gionalébilIin%)sgazette.com

Electronic Filing: Received, Clerk's Oftice 11/24/2020 P.C. #140

https://billingsgazette.com/news/state-and-regional/bullock-admin-calls-for-complete-removal-of-toxic-coal-
ash/article_fddf7ca4-f3ef-54a0-a960-0c44b04e08f7.html

Bullock admin. calls for complete removal of toxic coal ash

Tom Lutey
Nov 17, 2020

SALE! Subscribe for $1/mo.

A 2013 aerial view shows Colstrip power plant.

LARRY MAVYER, Billings Gazette file photo

Tom Lutey
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he Bullock administration has called for Colstrip Power Plant owners to post a
$285.4 million bond and completely remove all coal ash from several toxic

storage ponds that have contaminated groundwater for decades.

The decision announced late Tuesday by the Montana Department of Environmental
Quality comes in the final weeks of the Democratic governor’s tenure. The decision will
be vulnerable to a year-end appeal by power plant operator Talen Energy, a move that
could push the final decision to the incoming administration of Republican Gov.-elect

Greg Gianforte.

Talen did not indicate Tuesday whether it would accept Tuesday’s ash pond decision or
try its luck with a different governor. The option was not one Talen proposed. All six

owners of the power plant are obligated for cleanup costs.

"We are still reviewing the document and aren’t in a position to comment further at

this time," said Taryne Williams, Talen spokesperson.

At issue are the coal ash ponds associated with Colstrip Units 1 and 2. There has been
considerable disagreement between Talen and the environmental community about
whether the 6.7 million cubic yards of toxic coal ash should be completely removed,

given that the coal ash interacts directly with the ground water beneath it.

The environmental community, which had long argued that the coal ash be removed

and stored in a dry, lined area, was cautiously hopeful.

“It’s going to be hard to hold onto. It is the right decision to make. It’s just a day late,”
said Anne Hedges, Montana Environmental Information Center deputy director. “I
don’t want to say it’s a dollar short, because it’s not. It is exactly what they should have

done six months ago. It’s the absolute right thing to do. The timing is off.”

https://billingsgazette.com/news/state-and-regional/bullock-admin-calls-for-complete-removal-of-toxic-coal-ash/article_fddf7ca4-f3ef-54a0-a960-0c44b... 2/6
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The cleanup is a massive undertaking for the waste ponds servicing what was until
earlier this year a four-unit power plant. The pond complex for the coal-fired units
involves nine waste ponds that have leaked roughly 200 million gallons of
contaminated water into the ground every year for more than 30 years. One day’s
leakage equals an Olympic-sized swimming pool’s worth of contaminants, including

boron, sulfates, selenium and heavy metals.

Billings-based Northern Plains Resource Council had pushed for complete ash
removal, arguing that the only way to decontaminate groundwater at the southeast
Montana power plant was to eliminate the water’s contact with coal ash. The clean up
is expected to last decades and would create jobs for the workers at power plant and
nearby Rosebud Mine. Four of the power plant’s owners are planning to exit the plant
by 2025. The power plant’s two remaining owners Talen Energy and NorthWestern
Energy haven’t indicated how they would keep Colstrip operating after the other

owners depart.

https://billingsgazette.com/news/state-and-regional/bullock-admin-calls-for-complete-removal-of-toxic-coal-ash/article_fddf7ca4-f3ef-54a0-a960-0c44b... 3/6
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“Responsible development is something we as landowners were promised when these
plants were going up,” said Clint McRae, a Colstrip-area rancher and member of
Northern Plains. The rancher’s comments were included in a press release. “We've
been waiting for plant owners to meet that responsibility for forty years now. Moving
coal ash into lined landfills high above the aquifer is the only way to make good on that
promise and protect agriculture in the area. We're glad to see a plan approved that

requires full removal of coal ash from these particular ponds.”

The $285.4 million surety bond raises the total site-wide financial assurance to $485
million. Montana’s Department of Environmental Quality had prescribed the remedies

for the Colstrip Unit 3 and 4 ponds and the power plant site earlier this year.

Be the first to know

Get local news delivered to your inbox!

Email Address Sign up!

* | understand and agree that registration on or use of this site constitutes agreement to its user agreement and
privacy policy.

Tom Lutey
Agriculture and Politics Reporter
Politics and agriculture reporter for The Billings Gazette.
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regulators say
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by July — but lawmakers are skeptical
Jan 15, 2020

https://billingsgazette.com/news/state-and-regional/bullock-admin-calls-for-complete-removal-of-toxic-coal-ash/article_fddf7ca4-f3ef-54a0-a960-0c44b... 5/6


https://billingsgazette.com/news/state-and-regional/govt-and-politics/colstrip-ash-pond-plans-still-unsettled-regulators-say/article_9f77efcb-74ff-5e12-ae30-aff746e64586.html#tracking-source=article-related-bottom
https://billingsgazette.com/news/state-and-regional/govt-and-politics/colstrip-ash-pond-plans-still-unsettled-regulators-say/article_9f77efcb-74ff-5e12-ae30-aff746e64586.html#tracking-source=article-related-bottom
https://billingsgazette.com/opinion/columnists/guest-opinion-cleanup-jobs-in-colstrip-needed-now-more-than-ever/article_9a9682bb-41ba-517a-8e50-bcaada007551.html#tracking-source=article-related-bottom
https://billingsgazette.com/opinion/columnists/guest-opinion-cleanup-jobs-in-colstrip-needed-now-more-than-ever/article_9a9682bb-41ba-517a-8e50-bcaada007551.html#tracking-source=article-related-bottom
https://billingsgazette.com/news/state-and-regional/montana/donations-to-bullocks-2013-inaugural-ball-committee/pdf_79307bef-0e49-577d-a1d9-1d816f0c980e.html#tracking-source=article-related-bottom
https://billingsgazette.com/news/state-and-regional/montana-coal-ash-pollution-cleanup-gets-state-approval/article_0449a67b-d06d-5427-9c7b-71c7f784661c.html#tracking-source=article-related-bottom
https://billingsgazette.com/news/state-and-regional/montana-coal-ash-pollution-cleanup-gets-state-approval/article_0449a67b-d06d-5427-9c7b-71c7f784661c.html#tracking-source=article-related-bottom
https://billingsgazette.com/news/state-and-regional/govt-and-politics/deq-says-theyll-have-colstrip-cleanup-money-by-july-but-lawmakers-are-skeptical/article_981a3aa2-3ad4-5b8b-af1f-ca8f7af8fb17.html#tracking-source=article-related-bottom
https://billingsgazette.com/news/state-and-regional/govt-and-politics/deq-says-theyll-have-colstrip-cleanup-money-by-july-but-lawmakers-are-skeptical/article_981a3aa2-3ad4-5b8b-af1f-ca8f7af8fb17.html#tracking-source=article-related-bottom
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 4, 2020

Via Email EPA Complaint No. 02NO-20-R6

Erin E. Chancellor

Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Post Office Box 13087

Austin, TX 78711-3087
erin.chancellor@tceq.texas.gov

Re: Resolution of EPA Complaint No. 02NO-20-R6

Dear Deputy Director Chancellor:

This letter is to inform you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed Informal
Resolution Agreement (“Agreement”) entered into between EPA and the Texas Commission on
Environmental Qualtiy (TCEQ). On December 4, 2019, EPA accepted for investigation a
complaint against TCEQ alleging discrimination on the basis of national origin against
individuals with limited English proficiency (LEP) in the administration of TCEQ’s permitting
and public engagement programs, in violation of Title VI of the Civil Rights Act of 1964 and
EPA’s nondiscrimination regulation, at 40 C.F.R. Part 7. The complaint was assigned EPA
Complaint No. 02NO-20-R6. Specifically, EPA accepted the following issue for investigation:

Whether TCEQ discriminates against residents in the state of Texas on the basis of
national origin, limited-English proficiency, including against Latino Spanish-speaking
LEP residents, by failing to consistently provide effective public notice and meaningful
access to TCEQ’s programs and activities, including those relating to environmental
permitting, such as translation of vital documents into Spanish and additional languages
other than English, as appropriate, and providing language interpretation services at
public meetings, in violation of Title VI of the Civil Rights Act of 1964 and EPA’s
implementing regulation at 40 C.F.R. Part 7.

During the course of EPA’s investigation, TCEQ agreed to enter into the Agreement in order to
resolve EPA Complaint No. 02NO-20-R6. The enclosed Agreement is entered into by EPA
pursuant to the authority granted to EPA under the federal nondiscrimination laws, including
Title VI and 40 C.F.R. Part 7. It is understood that the Agreement does not constitute an
admission by TCEQ of any violation or a finding by EPA of compliance or noncompliance with
applicable federal non-discrimination laws and regulation.
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The enclosed Agreement does not affect TCEQ’s continuing responsibility under Title VI, 40
C.F.R. Parts 5 and 7, and other federal nondiscrimination laws, nor does it affect EPA’s
investigation of any Title VI or other federal civil rights complaints or address any other matter
not covered by this Agreement. This letter sets forth EPA’s disposition of the complaint. This
letter is not a formal statement of EPA policy and should not be relied upon, cited, or construed
as such.

EPA is committed to working with TCEQ as it implements the provisions of the Agreement. If
you have any questions regarding this letter and the Agreement between EPA and TCEQ, please
contact me at (202)564-9649 or by e-mail at dorka.lilian@epa.gov.

Sincerely,

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

Enclosure

cc: Angelia Talbert-Duarte
Associate General Counsel
Civil Rights & Finance Law Office

David Gray

Deputy Regional Administrator
Deputy Civil Rights Official
US EPA Region 6

James McGuire
Regional Counsel
US EPA Region 6
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

INFORMAL RESOLUTION AGREEMENT
between the

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
AND THE

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
EPA COMPLAINT NO. 02NO-20-R6

l. PURPOSE AND JURISDICTION

A. Title VI of the Civil Rights Act of 1964, 42 U.S.C. §8 2000d to 2000d-7 (“Title
V17), and other federal nondiscrimination laws, and United States Environmental
Protection Agency’s (“EPA”) implementing regulations at 40 C.F.R. Parts 5 and 7
prohibit discrimination on the basis of race, color, national origin, disability, sex,
age, and intimidation and retaliation in the programs, services and activities of
applicants for or recipients of federal financial assistance.! Texas Commission on
Environmental Quality (TCEQ) receives financial assistance from EPA and,
therefore, must ensure nondiscrimination in its programs and activities pursuant to
federal nondiscrimination laws and EPA’s implementing regulation.

B. On December 4, 2019, the EPA External Civil Rights Compliance Office within
the Office of General Counsel (ECRCO) accepted for investigation a complaint
against TCEQ, pursuant to Title VI and EPA’s implementing regulations at 40
C.F.R. Parts 5 and 7. EPA accepted for investigation the following issue:

Whether TCEQ discriminates against residents in the state of Texas on the
basis of national origin, limited-English proficiency, including against
Latino Spanish-speaking LEP residents, by failing to consistently provide
effective public notice and meaningful access to TCEQ’s programs and
activities, including those relating to environmental permitting, such as
translation of vital documents into Spanish and additional languages other
than English, as appropriate, and providing language interpretation
services at public meetings, in violation of Title VI of the Civil Rights Act
of 1964 and EPA’s implementing regulation at 40 C.F.R. Part 7.

1 Title VI of the Civil Rights Act of 1964, 42 United U.S.C. 8§ 2000d to 2000d-7 (Title VV1); Section 504 of the
Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794; Title IX of the Education Amendments of 1972, as
amended, 20 U.S.C. § 1681 et seq.; Federal Water Pollution Control Act Amendments of 1972, Pub. L. 92-500 § 13,
86 Stat. 903 (codified as amended at 33 U.S.C. § 1251 (1972)); Age Discrimination Act of 1975, 42 U.S.C. 8 6101
et seq.; 40 C.F.R. Parts 5and 7.
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During the course of ECRCQO’s investigation, TCEQ agreed to enter into this
Informal Resolution Agreement (Agreement). This Agreement serves to resolve
the issue accepted for investigation in the complaint. This Agreement is entered
into pursuant to the authority granted EPA under the federal non-discrimination
laws, including Title VI of the Civil Rights Act of 1964, and the EPA regulations
found at 40 C.F.R. Parts 5 and 7, and resolves EPA Complaint No. 02NO-20-R6
and additional concerns identified by EPA.

This Agreement is entered into voluntarily by TCEQ and does not constitute an
admission by TCEQ of a violation of, or a finding of compliance or
noncompliance by EPA with Title VI or the other federal non-discrimination laws
enforced by EPA pursuant to the regulations at 40 C.F.R. Parts 5 and 7.

TCEQ is committed to carrying out its responsibilities in a nondiscriminatory
manner, in accordance with the requirements of Title VI and the other federal
non-discrimination laws enforced by EPA regulations at 40 C.F.R. Parts 5 and 7.
The activities detailed in Sections I1l and IV of this Agreement are in furtherance
of TCEQ’s ongoing commitment.

1. BACKGROUND

A

On May 23, 2017, ECRCO resolved EPA Complaint No. 01R-00-R6 involving
TCEQ based on an Informal Resolution Agreement between EPA and TCEQ. As
part of the complaint resolution, ECRCO reviewed TCEQ’s policies and
procedures regarding its foundational nondiscrimination program, including the
procedural safeguards required by EPA’s nondiscrimination regulation, public
participation policies and procedures, as well as required policies and procedures
to ensure meaningful access to TCEQ programs and activities for persons with
disabilities and limited-English proficiency (LEP). ECRCO determined to work
with TCEQ on its nondiscrimination program under a separate process.

Under the separate process, beginning in May 2018, ECRCO provided technical
assistance to TCEQ regarding its nondiscrimination program obligations and best
practices, including notice of nondiscrimination, grievance procedures,
nondiscrimination coordinator, providing meaningful access for individuals with
LEP (including the best practice of developing an LEP plan as described in EPA’s
LEP Guidance, 69 FR 35602 (2004),
https://www.federalregister.gov/documents/2004/06/25/04-14464/guidance-to-
environmental-protection-agency-financial-assistance-recipients-regarding-title-
vi) and disabilities, and public participation.

In response to the separate process, TCEQ undertook the following actions in
2018 and 2019 with respect to its nondiscrimination program:

1. Published a notice of nondiscrimination entitled “Environmental Equity:
Nondiscrimination in TCEQ Processes” on its website, accessible via a


https://www.federalregister.gov/documents/2004/06/25/04-14464/guidance-to-environmental-protection-agency-financial-assistance-recipients-regarding-title-vi
https://www.federalregister.gov/documents/2004/06/25/04-14464/guidance-to-environmental-protection-agency-financial-assistance-recipients-regarding-title-vi
https://www.federalregister.gov/documents/2004/06/25/04-14464/guidance-to-environmental-protection-agency-financial-assistance-recipients-regarding-title-vi
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link to the notice on the TCEQ website homepage
(https://www.tceq.texas.gov/), and updated the signs placed at
desks/check-in areas that provide notice that TCEQ does not discriminate;

2. Updated its grievance procedures for resolution of discrimination
complaints (https://www.tceq.texas.gov/assets/public/comm_exec/pm-
ph/env-eq/Grievance%20Procedures-2019-4-2.pdf), which are accessible
from TCEQ’s website at
https://www.tceq.texas.gov/agency/decisions/hearings/envequ.html#report

3. Identified a nondiscrimination coordinator, Jim Fernandez, whose contact
information is available on TCEQ’s website at
https://www.tceq.texas.gov/agency/decisions/hearings/envequ.html#report

4, Translated its nondiscrimination webpage, which includes the above
nondiscrimination information in C.1. through 3. above, into Spanish
(https://www.tceq.texas.gov/agency/decisions/hearings/equidad-
ambiental-la-no-discriminacion-en-los-procesos-de-la-tceq);

5. Modified the search functions on TCEQ’s website related to
nondiscrimination so that website searches are more responsive; and

6. Updated its employee training to ensure that federal nondiscrimination
laws, policies and procedures are a part of the training program.

D. TCEQ has implemented other measures to meet its obligations under federal non-
discrimination statutes to provide reasonable accommodations and meaningful
access for persons with disabilities to TCEQ’s programs and activities:

1. TCEQ natifies the public of available resources by including language on
public documents that contain instructions for seeking reasonable
accommodations to individuals with disabilities. This includes, but is not
limited to, notices of public meetings, notices of public hearings, notices
of rulemaking, and notices of the commission’s public agenda meetings. 2

2. TCEQ’s public commission agenda meetings are broadcast on the internet
(see https://www.tceq.texas.gov/agency/decisions/agendas/agenda.html),
and the broadcasts are closed-captioned. TCEQ provides information on
its website for accessing the broadcasts. The notice for the meeting

2 See, e.g., https://iwww.tceq.texas.gov/assets/public/comm_exec/agendas/comm/current/2020/201021.pdf.;
https://www.tceq.texas.gov/assets/public/comm_exec/pm-ph/notices/2020/2020-10-21-lauren-concrete-inc-162359-
162395-ph.pdf; https://www.tceq.texas.gov/assets/public/comm_exec/pm-ph/notices/2020/2020-11-16-jupiter-
brownsville-1lc-147681-PSDTX1522-GHGPSDTX172-cch.pdf;
https://www.tceq.texas.gov/assets/public/legal/rules/hearings/20041328_phn.pdf.


https://www.tceq.texas.gov/
https://www.tceq.texas.gov/assets/public/comm_exec/pm-ph/env-eq/Grievance%20Procedures-2019-4-2.pdf
https://www.tceq.texas.gov/assets/public/comm_exec/pm-ph/env-eq/Grievance%20Procedures-2019-4-2.pdf
https://www.tceq.texas.gov/agency/decisions/hearings/envequ.html#report
https://www.tceq.texas.gov/agency/decisions/hearings/envequ.html#report
https://www.tceq.texas.gov/agency/decisions/hearings/equidad-ambiental-la-no-discriminacion-en-los-procesos-de-la-tceq
https://www.tceq.texas.gov/agency/decisions/hearings/equidad-ambiental-la-no-discriminacion-en-los-procesos-de-la-tceq
https://www.tceq.texas.gov/assets/public/comm_exec/pm-ph/notices/2020/2020-10-21-lauren-concrete-inc-162359-162395-ph.pdf
https://www.tceq.texas.gov/assets/public/comm_exec/pm-ph/notices/2020/2020-10-21-lauren-concrete-inc-162359-162395-ph.pdf
https://www.tceq.texas.gov/assets/public/comm_exec/pm-ph/notices/2020/2020-11-16-jupiter-brownsville-llc-147681-PSDTX1522-GHGPSDTX172-cch.pdf
https://www.tceq.texas.gov/assets/public/comm_exec/pm-ph/notices/2020/2020-11-16-jupiter-brownsville-llc-147681-PSDTX1522-GHGPSDTX172-cch.pdf
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agenda contains information for contacting TCEQ’s Office of the Chief
Clerk if any accommodation is necessary for a member of the public to
make an oral presentation at the agenda meeting. See
https://www.tceq.texas.gov/agency/decisions/agendas/comm/comm_agend
as.html (links to upcoming and archived agenda meetings). At the close of
the agenda, TCEQ provides information regarding the availability of
language assistance and disability assistance for its public commission
agenda meetings. See, e.g.,
https://www.tceq.texas.gov/assets/public/comm_exec/agendas/comm/curr
ent/2020/200729.pdf.

TCEQ makes the documents it files, publishes, or otherwise authors
accessible to individuals with disabilities before finalizing and publishing
the documents for posting or distribution. See, e.g., TCEQ Accessibility
of Information and Communication Technology Plan (Rev. Sept. 18,
2019).

Pursuant to TCEQ’s Website Accessibility Policy,
https://www.tceq.texas.gov/help/policies/accessibility _policy.html, TCEQ
is committed to making its website and webpages accessible to all users,
and to continually review and update them for accessibility.

1. SPECIFIC TCEQ COMMITMENTS

A. Community Meetings

1.

TCEQ committed to hold at least three (3) virtual stakeholder meetings on
TCEQ'’s pending rulemaking project on “Amending Alternative Language
Public Notice Requirements and Public Participation” no sooner than
October 19, 2020, to accommodate effective community outreach during
the COVID-19 Pandemic, and to provide simultaneous professional
language interpretation during the meetings in Spanish and any other
appropriate languages. TCEQ held these meetings on October 19, 2020 at
2:00, October 20, 2020 at 6:00, and October 22, 2020 at 10:00.

In addition to the three virtual stakeholder meetings on the pending
rulemaking (Section I11.A.1. above), within 180 days after the effective
date of this Agreement, TCEQ will hold a virtual stakeholder meeting
through an appropriate and accessible platform that will be recorded and
linked on TCEQ’s Website as a community resource. TCEQ will provide
simultaneous professional language interpretation during the meeting in
Spanish and any other appropriate languages. This additional virtual
stakeholder meeting will include the following topics:


https://www.tceq.texas.gov/agency/decisions/agendas/comm/comm_agendas.html
https://www.tceq.texas.gov/agency/decisions/agendas/comm/comm_agendas.html
https://www.tceq.texas.gov/assets/public/comm_exec/agendas/comm/current/2020/200729.pdf
https://www.tceq.texas.gov/assets/public/comm_exec/agendas/comm/current/2020/200729.pdf
https://www.tceq.texas.gov/help/policies/accessibility_policy.html

B.
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a. TCEQ’s permitting process and opportunities for public
involvement;
b. How to access and interpret air quality data;
C. TCEQ’s environmental complaints process for members of the

public, including how to contact TCEQ, what information must be
provided, how the agency responds to complaints, and how to
follow the status of a complaint after it is made;

How to access TCEQ information relating to public emergencies;

e. How members of the public may submit information to TCEQ);
and
f. How evidence collected by members of the public is used by

TCEQ in enforcement.

Within one year after the date of the virtual meeting in Section 111.A.2.
above, TCEQ will hold two in-person community meetings, one in the
Manchester community of East Houston and another in Pasadena, Texas.
These meetings will include the same information offered in the virtual
meeting in Section I11.A.2 above. TCEQ may need to adjust the timing of
these meetings based on the public health and safety concerns related to
the COVID-19 Pandemic and based on the Centers for Disease Control
guidance related to public gatherings.

TCEQ will publish timely notice of the meetings (at least 30 days prior to
the meeting date) described in Section 111.A.2 through 3 above, in English,
Spanish and any other appropriate languages. Notice of the upcoming
meetings will be announced in at least the following ways:

a. In one or more English language newspaper(s) of general
circulation, serving the communities of East Houston and
Pasadena;

b. In Spanish in one or more publications serving Spanish Speaking
communities of East Houston and Pasadena Texas;

C. On the TCEQ website;

d. Through agency social-media accounts, including Facebook and
Twitter;

e. By mail to known stakeholders and stakeholders’ representatives;
and

f. By mail through a general, area-wide mailout, using the United

States postal service.

Public Participation Plan:
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1. TCEQ understands that meaningful public involvement consists of
informing, consulting, and working with potentially affected communities
at various stages of the environmental decision-making process to address
their needs. Therefore, TCEQ will develop a public participation plan

that:

a. Is available to all persons regardless of race, color, national origin
(including limited-English proficiency), disability, sex and age;
and is translated into appropriate languages pursuant to the
analysis conducted pursuant to Section 111.C.2. below;

b. Ensures that the factors used to determine the time, place, location,
duration, and security at public meetings are developed and applied
in a non-discriminatory manner;

C. Ensures that TCEQ’s public participation procedures are

implemented consistent with the federal non-discrimination laws
and EPA’s Public Participation Guidance found at 71 F.R. 14207,
14210 (March 21, 2006),* and include implementation of steps for
effective public participation that are accessible to all persons
without regard to race, color, national origin (including limited
English proficiency), disability, sex, and age each time TCEQ
engages in a public participation or public involvement process.

d. Considers as part of TCEQ’s development of the public
participation plan, the following elements to ensure that the plan is
available and accessible to all persons regardless of race, color,
national origin, disability, sex, and age:

I. relevant community (including demographics, history, and
background);

i. relevant TCEQ staff members, including phone numbers
and email addresses, to allow the public to communicate
via phone or internet;

iii. past and present community concerns (including any
complaints filed under the federal non-discrimination

laws);

iv. detailed plan of action (outreach activities) that TCEQ will
take to address concerns;

V. contingency plan for unexpected events;

Vi. location where public meetings will be held (considering

the availability and schedules of public transportation);

3 https://www.govinfo.gov/content/pkg/FR-2006-03-21/pdf/06-2691.pdf
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Vii. contact names for obtaining language assistance services
for limited-English proficient persons, including translation
of documents and/or interpreters for public meetings;

Viil. appropriate local media contacts (based on the culture and
linguistic needs of the community); and
iX. the information repository location.
2. TCEQ will ensure that information about its public participation plan and

opportunities for public participation will be provided in an accessible and
user-friendly format and posted on TCEQ’s website in appropriate
languages other than English, pursuant to Section 111.C.2 below, to ensure
that the public will be better informed about the opportunities to
participate in TCEQ’s programs and activities.

3. Within 120 days after the effective date of this Agreement, TCEQ will
forward to ECRCO for review a final draft of its public participation plan,
as well as information about the proposed location and accessibility of the
plan, such as a link to TCEQ’s Website. ECRCO will review the draft
public participation plan and provide any comments within 30 days of
receipt. TCEQ will submit a final public participation plan within 30 days
of receipt of ECRCO’s comments.

C. Plan to Ensure Meaningful Access for Individuals with Limited English
Proficiency (LEP):

1. TCEQ will provide meaningful access to individuals with limited English
proficiency (LEP), and will develop, publicize, and implement written
procedures to ensure meaningful access to all TCEQ programs and
activities by all persons, including access by individuals with limited
English proficiency, at no cost to those individuals.

2. TCEQ will conduct the appropriate analysis in light of EPA’s LEP
Guidance found at 69 F.R. 35602 (June 25, 2004)* and http://www.lep.gov
to determine what language services or mix of language services it may
need to provide to ensure that individuals with limited English proficiency
can meaningfully participate in TCEQ’s programs and activities.

3. TCEQ will:

a. Develop a language access plan consistent with EPA’s LEP
Guidance that is translated into Spanish, and other appropriate

4 https://www.govinfo.gov/content/pkg/FR-2004-06-25/pdf/04-14464.pdf.


http://www.lep.gov/

Electronic Filing: Received, Clerk's Office 11/24/2020 P.C. #140

Page 8

languages, pursuant to the analysis conducted pursuant to this
Section 111.C.2. which includes, as part of the development of the
plan, an identification and consolidation of the processes and
procedures TCEQ currently has in place to ensure that individuals
with LEP are provided meaningful access to TCEQ’s programs
and activities;

b. Develop, publicize, and implement written procedures to ensure
meaningful access to all TCEQ programs and activities for all
persons, including access for individuals with limited English
proficiency. This process will include an identification and
consolidation of all procedures currently used by TCEQ to provide
opportunities for all individuals to participate in TCEQ’s programs
and activities, as well as any further procedures TCEQ may
develop for these purposes. These procedures will be published on
TCEQ’s website, including on the Spanish-language page and in
other appropriate languages pursuant to the analysis conducted
pursuant to this Section I11.C.2, so that the procedures are easily
accessible for all individuals. Instructions for obtaining copies of
the webpage for individuals that may have limited internet access
or other problems accessing the page will be made available, and
will be made available for those who may call in to TCEQ’s
helpline or otherwise reach out to the agency for non-internet
assistance;

C. Translate vital documents of general interest into prominent
languages for LEP individuals who are served or likely to be
encountered by TCEQ’s programs and activities;

d. Translate vital documents of individual interest to a particular LEP
individual or group of LEP individuals;

e. Provide for simultaneous oral interpretation of live proceedings
(e.g., town hall meetings and public hearings) in prominent
languages when appropriate and necessary, through the procedures
specified in the written LEP plan; and

f. Provide for simultaneous interpretation of proceedings, meetings,
etc., for individual LEP persons participating in a TCEQ program
or activity (e.g., a LEP individual wishing to file a grievance or
complaint) when appropriate and necessary, through the
procedures specified in the written LEP plan.
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4. Within 180 days after the effective date of this Agreement, TCEQ will
forward to ECRCO for review a final draft of its LEP plan to ensure
meaningful access to all TCEQ programs and activities for individuals
with limited-English proficiency and provide information as to the
proposed location and accessibility of the LEP plan, such as a link to
TCEQ’s Website. ECRCO will review the draft LEP plan and provide
any comments within 30 days of receipt. TCEQ will submit a final LEP
plan within 30 days of receipt of ECRCO’s comments

5. Within 30 days after adoption of TCEQ’s final LEP plan, TCEQ will
make the communities it serves aware of its LEP plan and how to access
language assistance services at no cost. This information will be provided
on TCEQ’s website in appropriate languages other than English based on
the appropriate analysis conducted in accordance with Section 111.C.2.

D. Policy to Ensure Meaningful Access for Individuals with Disabilities

1. TCEQ will develop a policy to provide individuals with disabilities the
opportunity for meaningful access in its programs and activities, which
includes provisions addressing the following:

a. Providing at no cost appropriate auxiliary aids and services
including, for example, qualified interpreters to individuals who
are deaf or hard of hearing, and to other individuals as necessary to
ensure effective communication or an equal opportunity to
participate meaningfully in the programs and activities provided by
TCEQ.

b. Providing individuals with disabilities with the right to request
accommodations and to receive accommodations appropriate to
their needs in order to meaningfully participate in or benefit from
TCEQ'’s programs and activities in an accessible,
nondiscriminatory and integrated setting.

2. TCEQ will make additional efforts to ensure that the communities it
serves are aware that services for individuals with disabilities are
available. TCEQ will prominently post its policy on the TCEQ website,
which is translated into appropriate languages pursuant to the analysis
conducted pursuant to Section 111.C.2 above, including in both English and
Spanish, and which will be accessible to individuals with disabilities.

3. Within 60 days of the effective date of this Agreement, TCEQ will
forward to ECRCO for review a final draft of its policy to ensure
meaningful access to, and an opportunity for full participation in, all
TCEQ programs and activities for individuals with disabilities, as well as
information about the proposed location and accessibility of the policy,
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such as a link to TCEQ’s Website. ECRCO will review the draft policy
and provide any comments within 30 days of receipt. TCEQ will submit a
final policy within 30 days of receipt of ECRCO’s comments.

Training

1. Within 120 days after implementing the deliverables identified in this
Agreement (Sections I11.A. through D. above), TCEQ will provide
training to all staff on TCEQ’s nondiscrimination policies and procedures
and on its federal nondiscrimination obligations. TCEQ will certify to
ECRCO that the training has been provided.

2. Within 180 days after execution of this Agreement, TCEQ will certify to
ECRCO that it has a plan in place to ensure that such training is a routine
part of the on-boarding process for new employees and is given
periodically as refresher training to all employees.

GENERAL

A.

In consideration of TCEQ’s implementation of commitments and actions
described in Section I11 of this Agreement, ECRCO will end its investigation of
Complaint No. 02NO-20-R6 and not issue a decision containing findings on the
merits of the complaint.

ECRCO will monitor the implementation of the commitments in Section 111 of
this Agreement, as appropriate, to ensure they are fully implemented. Once the
terms of this Agreement are satisfied, ECRCO will issue a letter documenting
closure of its monitoring actions in Complaint No. 02NO-20-R6 and closure of
the Complaint as of the date of that letter.

Unless the terms of a commitment in Section 11 provide for a different timeframe,
TCEQ will, within 30 days after the implementation of each commitment, and
consistent with the timeframes in Section I11, submit confirmation of each
commitment’s implementation, by electronic mail to the Director, External Civil
Rights Compliance Office, Office of General Counsel, at Dorka.Lilian@epa.gov.

ECRCO will review and provide feedback about any documentation submitted by
TCEQ demonstrating completion of each commitment and will provide an
assessment as to whether the documentation satisfies the commitment within 30
days of receipt of each such submission.

EPA will, upon request, provide technical assistance to TCEQ regarding any of
the civil rights obligations previously referenced.

COMPUTATION OF TIME AND NOTICE
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As used in this Agreement, “day” will mean a calendar day. In computing any
period of time under this Agreement, where the last day would fall on a Saturday,
Sunday, or federal holiday, the period will run until the close of business of the
next working day.

Documents submitted by TCEQ to EPA shall be sent by email to the Director of
ECRCO at Dorka.Lilian@epa.gov.

Documents submitted by ECRCO to TCEQ shall be sent by email to the Deputy
Director of TCEQ Office of Legal Services.

EFFECT OF THE AGREEMENT

A.

TCEQ understands that, if necessary, ECRCO may visit TCEQ, interview staff,
and request such additional reports or data as are necessary for ECRCO to
determine whether TCEQ has fulfilled the terms of this Agreement.

TCEQ understands that EPA will not close its monitoring of this Agreement until
ECRCO determines that TCEQ has fully implemented this Agreement and that a
failure to satisfy any term in this Agreement may result in the EPA opening an
investigation.

If either Party desires to modify any portion of this Agreement because of
changed conditions making performance impractical or impossible, or due to
material change to TCEQ’s program or authorities, or for other good cause, the
Party seeking a modification will promptly notify the other in writing, setting
forth the facts and circumstances justifying the proposed modification. Any
modification(s) to this Agreement will take effect only upon written agreement by
the Director of TCEQ and the Director of ECRCO.

This Agreement constitutes the entire Agreement between TCEQ and EPA
regarding the matters addressed herein, and no other statement, promise, or
agreement, made by any other person will be construed to change any
commitment or term of this Agreement, except as specifically agreed to by TCEQ
and EPA in accordance with the provisions of Section VI.C. above.

This Agreement does not affect TCEQ’s continuing responsibility to comply with
Title VI or other federal non-discrimination laws and EPA’s regulations at 40
C.F.R. Parts 5 and 7, nor does it affect EPA’s investigation of any other Title VI
or other federal civil rights complaints or address any other matter not covered by
this Agreement.
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F. The effective date of this Agreement is the date by which both Parties have signed
the Agreement. This Agreement may be signed in counterparts. The Deputy
Director of the Office of Legal Services in her capacity as an official of TCEQ,
has the authority to enter into this Agreement for purposes of carrying out the

activities listed in these paragraphs. The Director of ECRCO has the authority to
enter into this Agreement.

On behalf of the Texas Commission on Environmental Quality

November 3, 2020
Erin E. Chancellor (Date)

Deputy Director, Office of Legal Services

On behalf of the U.S. Environmental Protection Agency,

November 3, 2020

Lilian S. Dorka, Director (Date)
External Civil Rights Compliance Office
Office of General Counsel
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