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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )

)
WATER QUALITY STANDARDS AND )
EFFLUENT LIMITATIONS FOR THE )
CHICAGO AREA WATERWAY SYSTEM)
AND LOWER DES PLAINES RIVER: )
PROPOSED AMENDMENTS TO 35 ILL. )

R08-9 (C)
(Rulemaking — Water)

ADM. CODE 301, 302, 303 AND 304

)

NOTICE OF FILING

TO: Mr. John T. Thernault
Assistant Clerk of the Board
Illinois Pollution Control Board
100 West Randolph Street
Suite 11-500
Chicago, Illinois 60601
(VIA ELECTRONIC MAIL)

Ms. Marie E. Tipsord

Hearing Officer

Illinois Pollution Control Board
100 West Randolph Street
Suite 11-500

Chicago, Illinois 60601

(VIA FIRST CLASS MAIL)

(SEE PERSONS ON ATTACHED SERVICE LIST)

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the
Ilinois Pollution Control Board the ILLINOIS ENVIRONMENTAL REGULATORY
GROUP’S SUBDOCKET C SECOND NOTICE COMMENTS, a copy of which is herewith

served upon you.

Dated: November 4, 2013

Alec M. Davis

General Counsel

Illinois Environmental Regulatory Group
215 East Adams Street

Springfield, Illinois 62701

(217) 522-5512

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By:_ /s/ Alec M. Davis
Alec M. Davis

THIS FILING SUBMITTED ON RECYCLED PAPER
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CERTIFICATE OF SERVICE

I, Alec M. Davis, the undersigned, hereby certify that I have served the attached

ILLINOIS ENVIRONMENTAL REGULATORY GROUP’S SUBDOCKET C SECOND

NOTICE COMMENTS upon:

Mr. John T. Therriault
Assistant Clerk of the Board
Illinois Pollution Control Board
100 West Randolph Street
Suite 11-500

Chicago, Illinois 60601

via electronic mail November 4, 2013; and upon:

Ms. Marie E. Tipsord

Hearing Officer

Illinois Pollution Contro! Board
100 West Randolph Street
Suite 11-500

Chicago, Illinois 60601

Matthew J. Dunn

Thomas Shepherd
Environmental Bureau North
Office of the Attorney General
State of Illinois

69 West Washington, Suite 1800
Chicago, Illinois 60602

Stefanie N. Diers

[llinois Environmental Protection Agency
1021 North Grand Avenue East

Post Office Box 19276

Springfield, Illinois 62794-9276

Roy M. Harsch

Drinker, Biddle, & Reath, LLP
191 North Wacker Drive

Suite 3700

Chicago, Illinois 60606-1698

Frederick M. Feldman

Ronald M. Hill

Margaret T. Conway

Metropolitan Water Reclamation District
100 East Erie Street

Chicago, Illinois 60611

Claire A. Manning

Brown, Hay & Stephens, LLLP
205 South Fifth Street

Post Office Box 2459
Springfield, [ilinois 62705-2459

Robert VanGyseghem

City of Geneva

1800 South Street

Geneva, lllinois 60134-2203

Jerry Paulsen

Cindy Skrukrud

Environmental Defenders

of McHenry County

110 South Johnson Street, Suite 106
Woodstock, Iflinois 60098
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Keith I. Harley

Elizabeth Schenkier

Chicago Legal Clinic, Inc.

211 West Wacker Drive, Suite 750
Chicago, Illinois 60606

Frederick D. Keady
Vermilion Coal Company
1979 Johns Drive
Glenview, [llinois 60025

Mark Schultz

Navy Facilities and

Engineering Command

201 Decatur Avenue, Bldg. 1A
Great Lakes, Illinois 60088-2801

W.C. Blanton

Husch Blackwell LLP

4801 Main Street, Suite 1000
Kansas City, Missouri 64112

James Eggen

City of Joliet, Department of Public
Work and Utilities

150 W. Jetferson Street

Joliet, Illinois 60431

Kay Anderson

American Bottoms RWTF
One American Bottoms Road
Sauget, Illinois 62201

Bob Carter

Bloomington Normal Water
Reclamation District

Post Office Box 3307

Bloomington, Illinois 61702-3307

Kenneth W. Liss

Andrews Environmental Engineering
3300 Ginger Creek Drive
Springfield, Ilinois 62711

Bernard Sawyer

Thomas Granato

Metropolitan Water Reclamation District
6001 West Pershing Road

Cicero, Illinois 60650-4112

Lisa Frede

Chemical Industry Council of Illinois
1400 East Touhy Avenue, Suite 110
Des Plaines, [llinois 60019-3338

Fredric P. Andes

Erika K. Powers

Bames & Thornburg

1 North Wacker Drive, Suite 4400
Chicago, Illinois 60606

James L. Daugherty

Thorn Creek Basin Sanitary District
700 West End Avenue

Chicago Heights, Illinois 60411

Tracy Elzemeyer
American Water Company
727 Craig Road

St. Louis, Missouri 63141

Jack Darin

Sierra Club

70 East Lake Street, Suite 1500
Chicago, Illinois 60601-7447

Cathy Hudzik

City of Chicago — Mayor’s Office
of Intergovernmental Aftairs

121 North LaSalle Street

City Hall — Room 406

Chicago, Illinois 60602

Stacy Meyers-Glen

Openlands

25 East Washington Street, Suite 1650
Chicago, Illinois 60602
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Albert Ettinger
53 West Jackson, Suite 1664
Chicago, 1L 60604

Lyman C. Welch

Alliance for the Great Lakes
17 N. State St., Suite 1390
Chicago, Illinois 60602

Ann Alexander

Natural Resources Defense Council
2 North Riverside Plaza, Suite 2250
Chicago, lllinois 60606

Dr. Thomas J. Murphy
2325 North Clifton Street
Chicago, Illinois 60614

Irina Dashevsky

Jeffrey C. Fort

Dentons US LLP

233 South Wacker Driver, Suite 7800
Chicago, Illinois 60606

Jessica Dexter

Environmental Law and Policy Center
35 East Wacker Drive, Suite 1600
Chicago, 1L 60601

Kristen Laughridge

Susan Franzetti

Nijman Franzetti LLP

10 South LaSalle Street, Suite 3600
Chicago, IL 60603

Tom Muth

Fox Metro Water Reclamation
682 State Route 31

Oswego, Illinois 60543

Beth Steinhour
2021 Timberbrook
Springfield, Illinois 62702

James Huff

Huff & Huff, Inc.

915 Harger Road, Suite 330
Oak Brook, Illinois 60523

Irwin Polls

Ecological Monitoring and Assessment
3206 Maple Leaf Drive

Glenview, Illinois 60025

John Reichart

American Water Company
727 Craig Road

St. Louis, MO 63141

Vicky McKinley

Evanston Environment Board
223 Grey Avenue

Evanston, Illinois 60202

Olivia Dorothy

Office of Lt. Governor Sheila Simon
Room 414 State House

Springfield, IL 62706

Susan Charles

Thomas Dimond

Ice Miller LLLP

200 West Madison, Suite 3500
Chicago, IL 60606

Traci Barkley

Prairie Rivers Network
1902 Fox Drive, Suite 6
Champaign, Illinois 61820
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Katherine D. Hodge Jared Policicchio

N. LaDonna Driver Chicago Department of Law
Matthew C. Read 30 N LaSalle Street
HODGE DWYER & DRIVER Suite 900

3150 Roland Avenue Chicago, [llinois 60602

Post Office Box 5776
Springfield, Illinois 62705-5776

Kristy A.N. Bulleit
Hunton & Williams LLC
1900 K Strect, NW
Washington, D.C. 20006

by depositing said documents in the United States Mail, postage prepaid, in Springfield, Illinois
on November 4, 2013.

By:___/s/ Alec M. Davis
Alec M. Davis
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)
WATER QUALITY STANDARDS AND )
EFFLUENT LIMITATIONS FOR THE ) R08-9 (C)
CHICAGO AREA WATERWAY SYSTEM) (Rulemaking — Water)
AND LOWER DES PLAINES RIVER: )
PROPOSED AMENDMENTS TO 35 ILL. )
ADM. CODE 301, 302, 303 AND 304 )

ILLINOIS ENVIRONMENTAL REGULATORY GROUP’S
SUBDOCKET C SECOND NOTICE COMMENTS

NOW COMES the ILLINOIS ENVIRONMENTAL REGULATORY GROUP (“IERG™)
by and through its attorney, Alec M. Davis, and pursuant to the October 3, 2013 Proposed
Second Notice Opinion and Order of the Board, hereby submits its comments in the above-
captioned matter.

IERG is a not-for-profit Illinois corporation affiliated with the Illinois Chamber of
Commerce. IERG is composed of fifty-one (51) member companies that are regulated by
governmental agencies that promulgate, administer or enforce environmental laws, regulations,
rules or other policies. A number of IERG member companies have facilities located along, and
discharging to, the waterways subject to this rulemaking. Additionally, the precedent set in this
rulemaking has the potential to affect IERG members state-wide, As such, IERG and its member
companies have participated in this rulemaking, and IERG offers the following comments in
support of many of the changes proposed by the Illinois Pollution Control Board (“Board”™) to its
First-Notice proposal, as reflected by the Proposed Second Notice. IERG looks forward to
continuing to work through the remaining outstanding issues that it has raised throughout this

rulemaking in the Board’s Subdocket D.
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I. EXPLICIT JUSTIFICATION FOR THE USE ATTAINABILITY CONCLUSIONS

IERG is encouraged by the Board’s addressing U.S. EPA’s comments by explicitly
detailing the aspects of the voluminous record in the rulemaking upon which it relied in
analyzing the Use Attainability Analysis (“UAA”) Factors 3, 4, and 5. Proposed Second Notice
Opinion and Order, In the Matter of: Water Quality Standards and Effluent Limitations for the
Chicago Area Waterway System and Lower Des Plaines River: Proposed Amendments to 35 Il
Adm. Code 301, 302, 303 and 304, R08-9(C) at 36-41 (11l.Pol.Control.Bd. October 3, 2013)
(hereinafter rulemaking is cited as “R08-9(C)” and Opinion and Order cited and referred to as
“Proposed Second Notice”).

Regarding Factor 3, focusing on human caused conditions or sources of pollution that
prevent attainment, the Board rightly recognizes that the completion of the Tunnel and Reservoir
Plan (“TARP”) is more than 15 years away. Id at 37. Because the TARP is intended to provide
water quality benefits necessary to bring the waterways subject to this rulemaking closer to full
Clean Water Act uses, it seems obvious to conclude that those uses are not attainable at this time.
The Board also properly identifies such human caused conditions as poor habitat quality and the
electric fish barrier as providing adequate basis for concluding that UAA Factor 3 limits the
attainability of many segments of the Chicago Area Waterway System (“CAWS”) and Lower
Des Plaines River (“LDPR”). Id at 37-38. 1ERG would further suggest that, in light of the
expansive testimony it has heard on the subject, the Board consider including reference to
measures to impede the migration of invasive species as a recognized use of the segments where

those activities are occurring.
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Regarding Factor 4, focusing on the presence of dams, diversions, or other hydrologic
modifications that prevent attainment, the Board is right to identify that U.S. EPA provided no
contrary evidence to the Board’s findings, and IERG agrees with the Board’s conclusion that
Factor 4 prevents the CAWS and LDPR from attaining the CWA fishable goal. /d. at 38-39.

Regarding Factor 5, focusing on physical conditions related to natural features of the
water bodies that prevent attainment, the Board maintains its First-Notice position that Factor 5
limits the attainability of many segments of the CAWS and LDPR. /4 at 39-40. [ERG agrees
with the Board’s characterization of the evidence in support of its conclusion as “overwhelming”
and not merely based on low-flow impacts. /d. at 40.

I REVISED DESIGNATION FOR THE UPPER DRESDEN ISLAND POOL

TERG supports the Board’s decision to revise its First-Notice proposal to designate the
Upper Dresden Island Pool (“UDIP”) as General Use, and instead to create a UDIP-specific
aquatic life use designation. /d. at 42-44. Although IERG does not necessarily agree with the
Board’s continued belief “that CW A aquatic life goal is attainable in UDIP” - particularly in
light of apparently contradictory statements within the Board’s opinion, including “the biologic
condition in UDIP may not fully meet the CWA aquatic life goal” - the Board’s decision does
recognize and alleviate a number of concems that IERG had with including the UDIP among the
General Use waters. /d. at 42 and 43. TERG suggests that one or more of the above-identified
limitations on attainability are similarly applicable to the UDIP, and the Board should be mindful
of that in proceeding to adopt standards to protect the UDIP aquatic life use in Subdocket D.

III. WATER QUALITY STANDARDS

There are a number of issues that remain unresolved as the Board proceeds to consider

amendments to its rules in Subdocket D. For instance, as has been raised repeatedly by IERG in



Electronic Filing - Recived, Clerk's Office : 11/04/2013 - PC# 1392

this rulemaking, the Agency has proposed a chlorides standard that will be violated regularly if
adopted by the Board. See lllinois Environmental Regulatory Group’s Subdocket C Final Pre-
First Notice Comments on Aquatic Life Use Designations, R08-9(C) (1ll.Pol.Control.Bd. March
5, 2012); lllinois Environmental Regulatory Group’s Subdocket C First Netice Comments on
Aquatic Life Use Designations, R08-9(C) at 6-11 (Ill.Pol.Control.Bd. July 1, 2013); and Illinois
Environmental Regulatory Group’s Respense to Comments of the United States Environmental
Protection Agency, R08-9(C) at 11-12 (111.Pol.Control.Bd. August 30, 2013). IERG remains
convinced the chloride standards previously propesed for this rulemaking are simply not
achievable or appropriate. [ERG is encouraged, based on discussions with the Illinois EPA and
as recognized by the Board in its Proposed Second Notice, that an alternate numeric chloride
standard appropriate for these waters and achievable for the timeframe envisioned by this
triennial review will be included within the Subdocket D proceedings. Proposed Second Notice
at 51. In a similar fashion, IERG supports the Beard’s recognition at First Notice that issues
relating to temperature will be resolved in Subdocket D. IERG looks forward to participating in
that process.

IV. CONCLUSION

[ERG has participated in this rulemaking because its member companies will be directly
impacted by the proposed aquatic life use designations and corresponding water quality
standards developed during this proceeding and because of its potential to have a precedential
impact on its members state-wide. IERG is pleased to sce that the Board addressed the
comments of U.S. EPA through providing additional justification for its First-Notice decisions,
rather than changing its findings. IERG also is encouraged that the Board chose to create a

UDIP-specific aquatic life use classification to aveid the numerous complexities involved in
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designating it as General Use. Finally, IERG reiterates its desire to find a solution to the
outstanding issues in developing applicable water quality standards in the Board’s Subdocket D.

IERG appreciates the opportunity to provide these comments. Thank you for your

consideration.
Respectfully submitted,
ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,
Dated: November 4, 2013 By:__ /s/Alec M. Davis
Alec M. Davis
Alec M. Davis

General Counsel

Hllinois Environmental Regulatory Group
215 East Adams Street

Springfield, Illinois 62701

(217) 522-5512
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