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Pleasetakenoticethat on August29, 2003,I filed with theIllinois Pollution Control
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GINA PATTERMANN, )
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Complainant, ) PCB99-187 Sl~IEOF ILLINOIS

v. ) (CitizenEnforcement Pollution Control Board
BOUGHTON TRUCKINGAND ) -Noise,Air)
MATERIALS, iNC., )

)
Respondent. )

BOUGHTON’SRESPONSETO PLAINTIFF’S MOTION
FOR CLARIFICATION OF BOARD’S ORDER OF AUGUST 7, 2003

NOW COMESRespondent,BoughtonTruckingandMaterial,Inc. (“Boughton”),by its

attorneys,Mayer,Brown,Rowe& MawLLP, andrespondsto Plaintiffs Motion for

Clarificationof Board’sOrderofAugust7, 2003,statingasfollows:

1. Thereis nothingunclearabouttheBoard’sAugust7, 2003 Order. As asanction

for Pattermann’spatternofabuse,theBoardgrantedRespondent’smotion to barMr. Zak’s

testimony. It is truethat theBoarddid not grantRespondent’srequestthatotherevidence

pertainingto thesubjectmatterofMr. Zak’s testimonybe barred.But, nothingin theBoard’s

ordersuggeststhattheBoardintendedits orderto over-ridetheHearingOfficer’s long

establisheddiscoverydeadlinesandallow thePlaintiff to reopendiscoveryorto designate

additional“substitute”witnesses,asthePlaintiff suggests.In fact, theBoard’sorderaffirmed

that thediscoveryperiodis closed:

“The Boardwill not grantBoughton’smotion to barthetestimony
ofanyotherwitnesses,pleadings,ordocumentspertainingto the
subjectmatterof Mr. Zak’sproposedtestimony.However,the
Boardnotesthat thecurrentdiscoveryschedulesetby theparties
togetherwith thehearingofficerorderedall depositionscompleted
by May2, 2003,andall dispositivemotionsfiled on orbeforeMay
30,2003.” [emphasisadded] [p. 4]
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2. Plaintiffs self-servingreadingoftheBoard’sorderis apoorly disguisedeffort to

reopenthelong closeddiscoveryperiodandto, thereby,evisceratethesanctionimposedby the

Board in its August7, 2003Order. Nothing in theBoard’sorderimpliesthatPlaintiff is to be

allowedto designateanew,“substitute”witness. This readingis not warrantedby thelanguage

usedby theBoard,andit would rendertheBoard’ssanctionmeaningless.Whatwould be the

sanctionin barringanexpertwitnessif thePlaintiffwereallowedto turn aroundandhire anew

expertto testify to thesamething? In essence,Plaintiff is trying to reversetheBoard’ssanction.

3. Plaintiffs latestsetofattorneysappearedin thismatterovertwo andahalf

monthsago. Yet eithertheystill haven’treadtherecordor theyhavereadtherecordandhave

decidedtheywouldlike to changeit. Eitherway,Plaintiffs newattorneysmusttakethecaseas

they find it. Plaintiffs who file enforcementcaseshaveaduty to takediscoverydeadlines

seriously. In this case,Plaintiff hadyearsto identify witnesses.ThePlaintiffs witnessesare

now limited to thosedisclosedduring thelong discoveryperiod,includingtheoneadditional

witnessallowedby theHearingOfficer’s OrderdatedApril 2, 2003who hasalsoalreadybeen

identified. All ofthesewitnesseshavealreadybeendeposedandtherecordis closed.While

membersof thepublic maymakestatementsat anyhearingthatmayoccur,theyarenot party

witnesses.

4. Plaintiff impliesthatreopeningdiscoverywould somehowbenefitRespondent.

[Motion, par. 5.] This beliesaseriousmisunderstandingofthecurrentpostureofthis case.

Contraryto Plaintiffs suggestion,witnessesweredeposedduring theestablisheddiscovery

period. Theoneadditionalwitnessallowedby theHearingOfficer afterthePlaintiff filed her

disallowed100personwitnesslist wasDonaldBoudreau,andhe hasalreadybeenidentifiedand

deposed.TheHearingOfficerOrderofApril 2, 2003 states:
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“By waiting over ayearandahalfto disclose97 additional
witnesses,thehearingofficer foundthatcomplainant’sdisclosure
wasnot reasonableorseasonable.Thehearingofficer alsofound
thatthesubjectoftheirtestimonywasvague...Thehearing
officer, however,allowedcomplainantto selectonewitnessfrom
the disclosurelist to testify ascomplainant’switnessatthehearing.
Complainantrepresentedthat sheintendedto call Donald
Boudreauasheradditionalwitness.To that end,respondent’s
motion wasgrantedin partand deniedin part.”

As aresultofthatruling, Plaintiffwaslimited to thefourpreviouslydisclosedwitnesses

(including Mr. Zak)andonenewwitness,Mr. Boudreau.Respondentquickly respondedto that

orderandtook Mr. Boudreau’sdepositionwithin theestablisheddiscoveryperiod— asPlaintiff

well knows.

5. Plaintiffs feignedconcernthat Respondentbe allowedto deposeadditional

witnessesis reallynothingmorethananeffort to reopendiscoveryto allowPlaintiffto rescueits

unsupportedallegationsby fishing for newwitnessesmorethanfouryearsafterPlaintiff filed her

complaintandfourmonthsafterthecloseofdiscovery. To do thisundertheguiseof seeking

clarificationof anorderwhich foundthat Plaintiffhasalreadyrepeatedlyabusedthe discovery

processaddsinsultto theinjury alreadyincurredby this respondent.

6. As~statedin theMotion for Sanctions,Respondenthasalreadybeenseriously

prejudicedby theon-goingpatternof negligenceandharassinglitigation tacticsemployedby

Plaintiff in thiscase.TheBoard’sAugust7, 2003orderconfirmedthisabuseandsanctionedit.

Plaintiff shouldnotnowbeallowedto abusethediscoveryprocessfurtherby usingtheBoard’s

sanctionorderto gainadditional advantageanddelay.

7. This caseis readyto proceedto dispositivemotionsandany furtherdelayis

unwarranted.
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WHEREFORE,RespondentrequeststhattheBoardmakeit clearthat its August7, 2003

orderdid not reopenthediscoveryperiod,thatno newwitnessesmaybe namedat this late date,

andthat this caseshouldproceedto dispositivemotionswithoutfurtherdelay.

Respectfullysubmitted,

Boughon Tm king andMa erial,Inc.
By OneofIts Attorneys

PatriciaF. Sharkey
Mayer, Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,IL 60603
312-782-0600
AttorneyRegistrationNo. 6181113
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CERTIFICATE OF SERVICE

PatriciaF. Sharkey,an attorney,herebycertifiesthat acopy oftheattachedNoticeof
Filing andBoughton’sResponseto Plaintiffs Motion for Clarificationof Board’sOrderof
August7, 2003wasservedon thepersonslistedbelowby First ClassU.S. Mail, properpostage
prepaid,orby PersonalDelivery, asindicatedbelowon August29, 2003.

BradleyHalloran
Illinois Pollution ControlBoard
100 WestRandolphStreet
Chicago,IL 60601
(Messenger)

GinaPattermann
4439EsquireCircle
Naperville,IL 60564
(U.S.Mail)

RogerD. Rickmon
Tracy,Johnson,Bertani& Wilson
116NorthChicagoStreet
SixthFloor, TwoRialto Square
Joliet, IL 60432

(U.S.Mail)

Michael S. Blazer
MatthewE. Cohn
TheJeffDiver Group,LLC
17495. NapervilleRoad,Suite#102
Wheaton,IL 60187
(U.S.Mail)

P tri~ia . Sharkey

PatriciaF. Sharkey
Attorneyfor Respondents
Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603
312-782-0600
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