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ILLINOIS POLLUTI N CONTROL BOARD L

STAlE OF ILLINOIS
Pollution Control Board

IN THE MATTER OF:
PROPOSEDAMENDMENTS TO:
PART 309 SUBPARTA -

35 Ill. Adm Code309.105,309.7,309.8,
309.9, 309.10,309.12,309.13,309.14,
309.117,309.119,309.143,309.147;and
PROPOSED35 Ill.Adm, Code120
through 122 - NPDESPERMITSAND
PERMITTING PROCEDURES

NOTICEOF FILING

PLEASETAKE NOTICE that the EnvironmentalLaw andPolicy Centerof theMidwest,

Illinois Chapterof theSierraClub, PrairieRiversNetworkandthe225 personswhosesignatures

areincludedwith thepetition,herebypetitiontheIllinois Pollution ControlBoard to amend

Illinois AdministrativeCodeTitle 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution;

ChapterI: Pollution ControlBoard;Part 309 subpartA.

Petitionersaretodayfiling:

- Thelanguageoftheproposedrulesandrule amendments;

- A statementof reasonssupportingtheproposedrules andrule changestogether

with 4 exhibits(A-D) to thestatement;

- A synopsisofthe testimonyto be presentedby theproponentsatthehearing

consistingof thepre-filed testimonyof CynthiaSkrukrudPh.D.,BethWentzel

andAlbert Ettinger;
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- A petitionsignedby at least200 persons

- Proofofserviceof theoriginal and9 copieson theClerk andonecopy eachwith

theAttorneyGeneral,theIllinois EnvironmentalProtectionAgencyandthe

Illinois DepartmentofNaturalResources.

Thepre-filed testimonyofAlbert Ettingerincludesawritten statementthat theproposal

amendsthemostrecentversionoftherule aspublishedon theBoard’sWebsite.

Albert F. Ettinger(ARØ~# 3125045)
Counselfor EnvironmentalLaw & Policy
Center,Prairie RiversNetworkandSierra Club

Environmental Law & Policy Center
35 E. WackerDr.Suite 1300
Chicago,Illinois 60601-2110

312 795 3707

January 13, 2003
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SectIon309.105 Authority to Deny NPDESPermits

No NPDESPermit may be issuedin anycasein which:

a) Thepermitwould authorizethedischargeof a radiological,chemicalor
biologicalwarfareagentor high-level radioactivewaste;

b) The dischargewould, in thejudgmentof the Secretaryof theArmy
actingthroughtheChiefof Engineers,resultin thesubstantial
impairmentof anchorageandnavigation;

c) Theproposedpermitis objectedto in writing by theAdministratorof the
U.S. EnvironmentalProtectionAgencypursuantto any right to object
givento theAdministratorunderSection402(d)of theCWA;

d) Thepermitwould authorizea dischargefrom apoint sourcewhich is in
conflict with a plan approvedunderSection208(b)of theCWA; or

e) The applicanthasnot providedproofto theAgency thathewill meetany
scheduleof compliancewhichmaybeestablished,in accordancewith the
Act and regulations,asa conditionof his permit.

Thepublic hasnot hada fair opportunity to commenton all substantial
termsof the permit,

Thenermit. nermit conditionsor nr~eduresusedto draft or issuethe
permit arenot consistentwith any anvlicablefederal law.

SectIon309.107 DIstribution of Applications

When theAgencydeterminesthatan applicationfor anNPDESPermit is complete,it

a) Unlessotherwiseagreed,sendacopyof theapplicationto theDistrict
Engineerof theappropriatedistrict of theU.S. Corpsof Engineerswith
a letter requestingthat theDistrict Engineerprovide,within 30 daysor
asotherwisestatedin theAgency’slater, his evaluationof the impactof
thedischargeon anchorageandnavigation. If theDistrict Engineer
respondsthatanchorageandnavijtionof anyof thenaviEationwaters

tWould be substantiallyinj~iairSby die grintin~of a permit, thepermit
~:J?iuc.~i%!UiiWfflbedenledandtheAgeiic~slia1lnotlf~thèapplicant. If the District

g)



Engineerinforms theAgencythat theimpositionof specifiedconditions
upontheNPDESPermitis necessaryto avoidany substantialimpairment
ofany of thenavigablewaters, theAgencyshall include in thepermit
thoseconditions specifiedby theDistrict Engineer.

b) Sendtwo copies of the application to the RegionalAdministratorof the
U.S.. EnvironmentalProtectionAgencywith aletter statingthat the
applicationis complete.

c) Subject o any memorandumof agreementbetweentheAgency and the
Illinois Departmentof NaturalResources(IDNR). notify the IDNR.

Section309.108 TentativeDeterminationandDraft Permit

Following thereceiptof acompleteapplicationfor an NPDESPermit,theAgency shall
preparea tentativedetermination. Suchdeterminationshall includeat leastthe
following:

a) A StatementregardingwhetheranNPDESPermitis to be issuedor
denied;~jgj

b) If thedeterminationis to issuethepermit,a draftpermitcontaining:

1) Proposedeffluent limitations,consistentwith federalandstate
requirements;

2) A proposedscheduleof compliance,if theapplicantis not in
compliancewith applicablerequirements,including interim dates
andrequirementsconsistentwith theCWA and applicable
regulations,for meetingtheproposedeffluentlimitations;

3) A briefdescriptionofanyotherprppQ~çdspecialconditions
which will havea significantimpactuponthedischarge.

.*~., ~ ~

c) A siàtementofthebasisfor eachof thepermitconditionslistedin Section
309.108(b),including adescriptionof howtheconditionsof thedraft
pcnnitwerederivedaswell asthestatutoryor rcgulatoryprovisionsand
appropriatesupportingreferences.

ci) . Upontentativedeterminationto issueor deny anNPDES Permit:
1) If thedeterminationis to issue the permittheAgency shallnotify

II’ thea~phcantlnwrthngofthecontent9ftheteatative

U ~ determsnationanddiaftpermitandpfitsmtent1tocirculatepublic



noticeof issuancein accordancewith Sections309.108through
309.112;

2) If thedeterminationis to denythepermit, theAgencyshallnotify
theapplicantin writing of thetentativedeterminationandof its
intent to circulatepublicnotice of denial, in accordancewith
Sections309.108through309.112. In thecaseof denial, notice
to theapplicantshall includea statementof thereasonsfor denial,
asrequiredby Section39(a)of theAct.

e) In supportof its tentativedecisionto issueor deny an NPDESpermit the
Agencyshallpreparep draft administrativerecordcontainingthebasis
for theallowancesor disallowancesof eachproposeddischargeand
which:

1) Showsthat anydischargeto be permittedwill not causeor contribute
to the violation of anyapplicablenumericor narrative waterquality
standard.

2) Showsthebasis for eachlimit andspecial conditionin the permit.
3) Showsthemethod(s)by which eachlimit or specialconditionof the

permitwill be monitoredfor compliance.

Section309.109 PublicNotice

a) Upontentativedeterminationto issueordenyan NPDESPermit,
completionof thedraft permit, if any.or re-noticeof a substantively
changeddraft permit, andnot earlierthan10 daysfollowing noticeto the
applicantpursuantto Section309.108(d), the Agencyshallcirculate
public noticeof the completedapplicationfor anNPDESPermitin a
maimerdesignedto inform interestedandpotentiallyinterestedpersons
of thedischargeor proposeddischargeandof theproposed
determinationto issueor denyan NPDESPermitfor the dischargeor
proposeddischarge. Proceduresfor the circulationof public notice shall
includeat leastthefollowing concurrentactions:

1) Notice shallbemilled to theapplicant;

2) Noticeshallbe circulatedwithin the geographicalareaofthe
proposeddischarge;suchcirculationmay include any or all of the
following:

A) Postingin thepostoffice andpublic placesof the

municipality nearestthepremisesof theapplicantin which
theeffluentsourceis located;

.,.}..1~ ~~).tJrk..Y.S . ~
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B) Posting nearthe entranceto the applicant’s premisesand
in nearbyplaces;

C) Publishing in local newspapersandperiodicals, or, if
appropriate,,in adaily newspaperof generalcirculation;
and

D) Any other notice requirements necessaryto meetthe

requirements of the Act andthe CWA;

3) Noticeshallbe mailedto anyperson or group uponrequest;

4) The Agency shall add the nameof anypersonorgroup upon
requestto a mailing list to receivecopiesof noticesfor all
NPDES applicationswithin theStateof Illinois or within a certain
geographicalarea.

b) The Agencyshallprovidea periodof not lessthan30 days following the
dateof first publicationof thepublic noticeduringwhich time interested
personsmay submit their written views on the tentative determinations
with respect to the NPDES application. All commentsshallbe submitted
to theAgency andto theapplicant. All writtencommentssubmitted
duringthe30 daycommentperiodshallbe retainedby theAgencyand
consideredin theformulationof its final determinationswith respectto
the NPDES application. The period for comment maybeextendedat the
discretionof theAgency by publicationasprovided in Section309.109.

(Source:Amendedat 2 Ill. Reg. no. 16, page20, effective April 20, 1978.)

Section309.110 Contentsof Public Notice of Application
. . ~:.r,.rl,..

1
. ‘7?’~

The contentsof public notice,of appiicafiops.fçr,~1PDES units ~hallin lude at least
the following: ‘ . :;~t~aC’~,4~fl~5~ç

a) Name, address,andtelephonenumber, of the Agency;

b) Nameand addressof the applicant;

c) Brief description of the applicant’s activities or operations which result
in the dischargedescribed in the NPDES application (e.g., municipal
waste treatment plant, steel manufacturing,drainage from mine

,.,acti’vi4es); . , ~ ~ .~ Li!

~i J,.i jUO~~11L~I!,1Ih~>i

d) Name,if any, of the waterway to which the dischargeis made and a
short description of the location of the discharge indicatingwhether it is



a new or an existing discharge including the latitude and longitude of the
outfalls aswell as theriver mile of the outfall;

e) A statementof the tentative determination to issue or deny an NPDES
Permitfor thedischargedescribedin the application;

A bricidcscription of the nrocedures for the formulation of final
determinations. including.:

(1) The bcainniniz and ending dates of the comment period and the
addresswherecommentswill be received;

Procedures for requesting a hearing and the nature of that hearing;(2)
and

(3) Any other procedures bY which the public may participate in the
fiuial decision.

g) Address and telephone number of Agency premises at which interested
persons mayobtainfurther information,requestacopy of the fact sheet,
and inspectand copy NPDESforms andrelated documents.

Section309.112 AgencyAction After CommentPeriod

Subject to Sections 309.121 and 309.122,if, after the comment period provided, no
public hearing is held with respectto the permit, the Agency shall, after evaluation of
any commentswhich may have beenreceived,either issue or deny the permit.

(Source:Amended at 2 Ill. Reg.no. 16, page20, effective April 20, 1978.)

Section 309.113 Fact Sheets

a) For every dischargewhich has a total volumeof mote than500,000
gallons (1.9 megaliters) oh any thy of the year, the Agency shall prepare
and, following public notice, shall sendupon requestto any person a fact
sheetwith respectto the application described in the public notice. The
contents of such fact sheetsshall include at leastthe following
information:

1) A sketch or dethiled description of the location of the discharge
described in the application;



2) A quantitative description of the proposed discharge described in
theapplicationwhich includesat leastthefollowing:

A) The rateor frequencyof theproposeddischarge; if the
discharge is continuous, the average daily flow;

B) For thermal discharges subject to limitation under the Act,
theaveragemonthly temperaturesfor thedischarge;

C) The averagedaily massdischargedandaverage
concentrationin milligrams per liter, or otherapplicable
units of measurement,of any contaminantswhich are
presentin significantquantitiesor which aresubjectto
limitationsorprohibitionsunderapplicableprovisionsof
theCWA or theAct or regulationsadoptedthereunder;

3) The tentativedeterminationsrequiredunderSection309.108;

4) A brief citation, including an identificationof theusesfor which the
receivingwatershavebeenclassified,of the waterquality standards
andeffluentstandardsandlimitations applicableto theproposed
discharge;

5) A brief descriptionof the significant factual, legal, methodological
andpolicy Questionsconsideredin preparingthedraft pennit;

6) Flow of the receivingwatersin the penflit and permit fact sheet,
including701010wflow:

7) A descriptionof the mixing zone,or thedilution factor used to
calculateallowedmixing, pursuantto ~302.l02

8) in the.caseof. modified and reissuedocrmjts. a summaryof changes
..~,betweenthepublicnoticedpermitandthepreviousm~miit

o~rc5L1[
9) Summaryof theAgency’santidegradationanalysisand

characterizationof the receivingwatersincluding theexisting usesof
the receivingwaters:

10)A moredetaileddescriptionof theproceduresfor the formulationof

fmal determinationsthanthat givenin thepublic notice, including:

A) The 30 daycommentperiod;



B) Procedures for requesting a public hearing and the nature
thereof; and

C) Any other proceduresby which the public may participate
in theformulationof thefinal determinationand

11) Informationon how to obtain thecompletedraft permit
administrativerecord sunpoflingthetentativedetermination.

b) The Agency shall add the nameof any person or group, upon request, to

a mailing list to receivecopiesof fact sheets.

Section309.114Notice to Other Govermnental Agencies

At the time of issuanceof public notice pursuant to Sections309.109through 309.112,
the Agency shall:

a) Senda fact sheet, if one hasbeenprepared, to any other States whose
watersmay be affected by the issuanceofthe proposedpermitand, upon
request,provide such Stateswith a copy of the application and a copy of
the draft permit. Each affectedStateshall be affordedanopportunity to
submit writtenrecommendationswithin a statednumberof days to the
Agency and to the Regional Administrator of the U.S. Environmental
Protection Agency, which the Agency may incorporate into the permitif
issued. Should the Agency decline to incorporate any written
recommendationsthus received, it shall provide to the affectedState or
States (and to the Regional Administrator) a written explanation of its
reasonsfor declining to acceptanyof the written recommendations.

b) Following the procedure setforthin (a) above,notify and receive
recommendationsfrom any interstate agencyhavingwater quality control
authorityover waters which maybe affectedby the permit.

c) iJnlessotherwiseagreed,in acáordancewith 40CFR124.34(c),senda
copy of the fact sheet,if onehasbeenprepared,to theappropriate
District Engineer of the Army Corps of Engineers for discharges(other
than minor discharges)into navigiable waters.

d) Upon request, senda copy of the public noticeanda copy of the fact
sheetfor NPDESPermit applications to anyother Federal, state, or local
agency,or any affrctedcountry, and provide such agenciesan
opportunityto respond,comment,or request a public hearingpursuant to
Sections309.115-309.119.Such agenciesshall include at leastthe
following:



1) The agencyresponsiblefor thepreparationof anapprovedplan
pursuantto Section208(b)of theCWA; and

2) TheStateor interstateagencyresponsiblefor thepreparationof a
planpursuantto an approvedcontinuousplanningprocessunder
Section303(e)of theCWA.

e) Sendnoticeto, and coordinatewith, appropriatepublic healthagencies
for thepurposeof assistingtheapplicantin integratingtherelevantprovisionsof theCWA with any applicablerequirementsof suchpublic

healthagencies.

Section309.117 AgencyHearing

The applicantor anypersonshallbe permittedto submitoral or writtenstatementsand
dataconcerningtheproposedpermitor group of permits. The Chairmanshall have
authorityto fix reasonablelimits uponthetime allowedfor oral statements,and may
requirestatements in writing. The documentsor other materialsreferredto or reliedon
by theAgencyor theapplicantto supportthe tentativedecisionshall be identifiedby
the Agencyor Applicant at the hearing.

Section309.119 AgencyAction After Rearing

Subjectto Sections309.121 and309.122,following thepublic hearing,theAgency
may makesuchmodificationsin thetermsandconditionsof proposedpermitsasmay
beappropriateandshall transmitto theRegionalAdministratorfor his approvala copy
of thepermitproposedto be issuedunlesstheRegionalAdministratorhaswaivedhis
right to receiveandreview permitsof its class. .meAgency shallprovidea noticeof
sucktransmissionto theapplicant,to any personwhoparticipatesin thepublic hearing,
to anypersonwho requesteda public hearing,andto appropriatepersonson the
mailing list establishedunderSections309.109through309.112. Suchnoticeshall
briefly, indicateanysignificantchanges which weremadefrqni. termsandconditionsset
forth m thedraftpermit All permitsbecomeeffectivewhenissued

:.:r/ i~’~i.: ~ -,

Section309.t20 Oblizationof Atrnlicant andCommentersto PlaceArguments
in Record

All persons,including applicants,who believeanyconditioi of adraft permit is
inappropriateor that theAgency’s tentativedecisionto deny anapplication.
terminatea permit. or preparep draftpennit is inaPPropriate,must raiseall
reasonablyascertainableiss~sandsubmit all reasonablyavailablearguments
supportingtheir position by th&closeof the public commeqtperiod(including
any public hearingand post-hearingcommentperiod), Ahy supporting
materialsthat aresubmittedshall be includedin full andmay not be



incorporatedby reference,unlesstheyarealready part of theadministrative
recordin the sameproceeding,orconsistof Stateor Federalstatutesand
regulations,EPA documentsof generalapplicability, or othergenerally
availablereferencematerials. Commentersshall make supportingmaterialsnot
alreadyincludedin the administrativerecordavailableto EPA asdirectedby the
agency(A commentperiod longerthan 30 daysmay be necessaryto give
commentersa reasonableopportunityto comply with the requirementsof this
section. Additional time shall be grantedto theextentthatacommenterwho
requestsadditional time demonstratestheneedfor suchtime).

Section309.121 Reopeningthe Recordto ReceiveAdditional Written
Comment

I) The Agencymayorderthe public commentperiod reopenedfor written
commentif the proceduresof this paragraphcouldexpeditethedecision
makingprocess. When the public commentperiodis reopenedunder
this paragraph,all persons,including applicants,who believeany
conditionof a draft permit is inappropriateor that theAgency’s tentative
decisionto deny an application,terminatea permit, orpreparea draft
permit is inappropriate,mustsubmitall reasonablyavailablefactual
groundssupportingtheir position, including all supportingmaterial,by a
datenot lessthansixty daysafterpublic noticeunderparagraph(2) of
this section.set by theAgency. Thereafter,anypersonmay file a
written responseto the material filed by any otherperson,by a datenot
lessthan thirty daysafterthe datesetfor filing of thematerial,setby the
Agency.

2) Public noticeof any commentperiodunderthis paragraphshall identify
the issuesasto which the public commentperiod is reopened.

3) On its own motionor on the requestof anyperson,theAgency may
direct that therequirementsof paragraph(1) of this sectionshall apply
duringtheinitial commentperiodwhereit reasonablyappearsthat
issuanceof the permitwill be substantiallycontestedand thatapplyin~
the requirementsof paragraph(1) of this sectionwill substantially
expeditethedecisionmaking process.The noticeofthedraft permit
shall statewheneverthis hasbeendone.

4) A commentperiodof longerthan60 dayswill oftenbe necessaryin
complicatedproceedingsto give commentersp reasonableopportunityto
comply with the requirementsof this section. Commentersmay request
longercommentperiodsandthey shall be grantedto theextentthey
appearnecessary,



Section309.122 Requirementto Reopen Record if Draft Permitis
SubstantiallyModified or SubstantialNew OuestionsAre
RaisedDuring CommentPeriod,

a) !f~,aftergiving public noticeof its tentativedecision,the Agency
determinesto modify any draft permitsignificantly, the Agencyshall
preparea newdraft permit, appropriatelymodifiedandgive noticeof the
new permitunderSection309.109. TheAgency may restrictcomments
on the modified draft permit to issueson which therehas not beena
previousopportuiiity to comment.

b) If any data,informationor argumentssubmittedduring the public
commentperiod appearto raisesubstantialnewquestionsconcerninga
permit, theAgency may takeoneor moreof thefollowing actions:

I) Preparea revisedstatementof basisunder~309.121:or
2) Reopenorextendthecommentperiod to give interestedpersons

an opportunityto commenton theinformation orarguments
submitted. Commentsfiled duringthe reopenedcommentperiod
shall be limited to thesubstantialnew questionsthat causedits
reopening. The public noticeunder~i309.109shalldefinethe
scopeof the reopening.

Section309.123 Definition of the “Record beforetheAgency”

The record“before theAgency” includesall documentsor othermaterials
prepared,properlyplacedin therecordor identifiedin therecordpursuantto 35
Ill. Adm. Code309.108-110.113,117,or 119-22.

SUBPARTA: NPDESPERMITS

SectIon309.143Effluent Limitations

a) Effluent limitations mustcontrol all pollutantor pollutant parameters
(eitherconventional,nonconventional,or toxic pollutants)which the
Agency determinesareormay be dischargedat a level which will cause,
havethe reasonablepotential to cause,or contributeto an excursion
aboveany Statewaterquality standard,including Statenarrativecriteria
for waterquality.

b) In theapplicationof effluentstandardsandlimitations, waterquality
standardsandotherapplicablerequirements,theAgencyshall, for each



permit, specit5averageandmaximumdaily quantitative limitations for
thelevel of pollutantsin theauthorized discharge in terms of weight
(except pH, temperature,radiation,and anyotherpollutantsnot
appropriatelyóxpressedby weight, andexceptfor dischargeswhose
constituentscannotbe appropriatelyexpressedby weight). The Agency
may, in its discretion,in additionto specificationof daily quantitative
limitations by weight, speci& other limitations, such as average or
maximumconcentrationlimits, for thelevel of pollutants in the
authorized discharge. Effluent limitations for multiproductoperations
shallprovidefor appropriatewastevariationsfrom suchplants. Wherea
scheduleof complianceis includedasa condition in apermit, effluent
limitationsshallbe includedfor theinterim period aswell as for the
periodfollowing thefinal compliancedate.

Section309.146 Authority to EstablishRecording,Reporting,Monitoring and
SamplingRequirements

a) The Agency shall requireeveryholderof an NPDES Permit,asa

conditionof theNPDESPermitissuedto theholder, to:

1) Establish,maintainandretainrecords;

2) Makereportsadeuuateto determinethecomplianceor tack of
complianceby the permit holderwith all effluent limits and
special conditionsin the permit.

3) Install, calibrate,useandmaintainmonitoring equipment or
methods(includingwhereappropriatebiological monitoring
methods);

4) Takesamplesof effluents(in accordancewith suchmethods,at
suchlocations,at suchintervals,and in suchamanneras maybe
prescribed;and

5) All permits shall specify requirementsconcerningthe properuse.
maintenance,and installation,whenappropriate,of monitoring
equipmentor methods(including biological monitoringmethods
whenappropriate):requiredmonitoringincluding type. intervals,
andfrequencysufficient to yield datawhich are representativeof
thenionitoredactivity including,when appropriate,continuous
monitoring

~ Providesuchother information as may reasonably be required.



b) The Agencymay requireeveryholderof an NPDESPermitfor a
publicly ownedand publicly regulatedtreatmentworks, as a condition of
theNPDESPermit,to requireindustrial usersofsucha treatmentworks
to:

1) Establish,maintainandretain records;

2) Make reports;

3) Install, calibrate,useandmaintainmonitoringequipmentor
methods(including whereappropriatebiological monitoring
methods);

4) Takesamplesof effluents(in accordancewith suchmethods,at
suchlocations,at suchintervals,and in sucha mannerasmay be
prescribed);and

5) Providesuchotherinformationasmay reasonablybe required.

c) All suchrequirements shallbe includedas conditions of the NPDES
Permit issuedto thedischarger,andshall beat leastasstringentasthose
requiredby applicablefederal regulationswhenthesebecomeeffective.
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ILLINOIS POLLUTION CONTROLBOARD STATE OF ILLINOIS
Pollution Control Board

IN THE MAFFER OF:
PROPOSEDAMENDMENTS TO: )
PART 309 SUBPARTA - )
35 III. Adm Code309.105,309.7, 309.8, ) “p, ~i3~‘7
309.9,309.10,309.12,309.13,309.14,
309.117,309.119,309.143,309.147;and
PROPOSED35 I11.Adm,Code120 )
through122 - NPDESPERMITSAND )
PERMITTINGPROCEDURES )

STATEMENT OF REASONS

TheEnvironmentalLaw andPolicy CenteroftheMidwest, Illinois Chapterof theSierra

Club, PrairieRiversNetworkandthe225 personswhosesignaturesare filed with this petition,

petitiontheIllinois Pollution ControlBoard(“IPCB”) to amendIllinois AdministrativeCode

Title 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution;ChapterI: PollutionControl

Board;Part309 subpartA. Theamendmentssoughtareto improveIllinois’ implementationof

theCleanWaterAct, 33 U.S.C. Section1251 etseq.,andtheNationalPollutantDischarge

EliminationSystem(NPDES)by amendingtherelevantregulationsto requirethat:

• The public is properlyinformedofdraftNPDESpermitsandis provideda fair opportunity to
commenton substantialtermsofpermitsbeforethey areissued;

• hearingsareheld whennecessaryto allow thepublic an opportunity tocommenton draftpermits
and importantrevisionsto draftpermits;

• theadministrativerecordregardingeachpermit showsthat thepermit wasproperlyissuedand
that thepermit doesnotpurportto allow dischargesthatwould causeorcontributeto a violation
ofIllinois waterquality standards;

• necessarymonitoringofNPDESlimits andconditionsareinclude in permits;and,
• Illinois permitproceduresandNPDESpermitscothplywith theCleanWaterAct.

Adoptionoftheproposedamendmentsby theIPCBwill improvetheIllinois NPDES

permittingprocess,Illinois EPAissuedpermits,andIllinois waterquality.

)
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I. The ProposedAmendments,Facts Supporting the Proposaland thePurposeand
Effect of theProposal

It is proposedto amendPart309 asdiscussedbelow.

ProposedNew309.105(1)- Theproposedlanguageincreasethesituationsin which a

NPDESpermit maynot beissuedto includecasesin which “Thepublic hasnothada fair

oppbrtunityto commenton all substantivetermsofthepermit.” It is beyonddebatethatboththe

federalCleanWaterAct andtheIllinois EnvironmentalProtectionAct mandatethat membersof

thepublic be grantedbroadopportunitiesto participatein thepermittingprocess.Theproposed

amendmentwould helpassurean opportunityfor public participationasto all NPDESpermits.

Theopportunityformeaningfulpublic participationis an essentialpart oftheNPDES

pennittingprocess.Section101(e), 33 U.S.C. § 1251(e),of theCleanWaterAct provides:

Publicparticipationin thedevelopment,revision,andenforcementofany
regulation,standard,effluent limitation,plan,orprogramestablishedby
theAdministratoror anyStateunderthischaptershallbe providedfor,
encouraged,andassistedby theAdministratorand theStates.

Section402oftheCleanWaterAct, 33 U.S.C. § 1342,requiresthateffectivepublic

participationbe allowedin thedrafting of NPDESpermits. In acaseinvolving athird-party

appealofaNPDESpermit, theUnitedStatesCourtofAppealsfor theFirstCircuit wrote that

Congressenactedpublicparticipationrulesunderstandingthat
“these regulationswould do more than pay lip serviceto public
participation;instead‘the publicmusthavea genuineopportunityto
speakon the issueofprotectionof its waters’ on federal,stateand
local levels.”NaturalResourcesDefenseCouncilv. U.S.E.P.A..859
F.2d156,177(D.C. Cir. 1988)(citationsomitted)(construingpublic
participation regulations in state enforcementprocess). The
legislative history of the CWA also echoesthe desire “that its
provisions be administered and enforced in a fishbowl-like
atmosphere.”

2



Adamsv. U.S. EnvironmentalProtectionAgency,38 F.3d43, 52 (1stCir. 1994). SeealsoWebb

v. TheHonorableWilliam L. Fury, 167 W.Va. 434, 282 S.E.2d28, 38 n.5 (W. Va. 1981)

(importantroleofpublic participationin permit writing andenforcementdiscussedin acase

involving asuit to silencepublicoppositionto certainmining).

Illinois law alsorequiresthat thepublic be allowedto participatefully in theNPDES

permittingprocess.This is truebecause,asdiscussedfurtherbelow, Illinois law requiresthat

CleanWaterAct requirementsbe followed in NPDESpermitting.Further,theIllinois General

Assemblyin passingtheEnvironmentalProtectionAct actedinteralia to “assurethat all

interestsaregivena full hearingandto increasepublic participationin thetaskof protectingthe

environment...“ 415 ILCS 5/2 (a)(v).

Publicparticipationmustbeallowedasto all substantiveprovisionsofthepermit. For

example,themonitoringconditionsofapermitmustbe developedin public, notbehindclosed

doors.

TheEnvironmentalAppealsBoard,aspecializedfederaladministrativeboardwhich

reviewsNPDESpermitsissuedby theU.S.EnvironmentalProtectionAgency,rendereda

decisionthat makesclearthatall importanttermsofapermitmustbe subjectto public

participationandopportunityfor comment. In Re: GovernmentoftheDistrict ofColumbia

Municipal SenarateStormSewerSystems,20 EAD (2002)(hereinafter~DCStormSewer

Systems”attachedasEx. A) heldthat theU.S. EPAhaderredin grantingaNPDESpermitto the

District ofColumbiathat allowedcertainmonitoringconditionsfor a dischargeon “Hickey Run”

to be developedafterissuanceofthepermit. The EnvironmentalAppealsBoardwrote:

[W]hile we recognizethatthemonitoringrequirementsareexpectedto beadded
at thetime oftheDistrict’s First Annual Reportandthusshouldbein placebefore
theHickey Run effluent limit becomeseffective,wearetroubledthatthis would

3



be accomplishedthroughaminor permitmodificationwithout noticeand
opportunityfor public conmient.SeePermitpts. III.E & IX.A.5 (asamended).
Given that theregulationsappearto contemplatethat monitoringrequirements
ordinarily be includedasup-frontpermitconditions— conditionswhich would
thusordinarilybe subjectedto public noticeandcommentandthefact that we
find nothing in theregulationsallowing for minorpermit modificationsthat
authorizesuseofaminorpermit modification in this setting,we concludethat this
Permitdoesnot meetminimumregulatoryrequirementsandthat remandof these
partsofthePermitis necessary.(pp. 32-33)

TheAppellateCourt in PrairieRiversNetworkv. Illinois PollutionControl BoardNo. 4-

01-0801(hereinafter“PrairieRivers”, Slip Opinion attachedasEx. B), whichconsidereda

numberof objectionsraisedto public participationproceduresusedin theconsiderationof a

particularNPDESpermit, expressed no opinionon themeritsofappellant’s“policy-related”

argumentsrelatingto flaws in Illinois’ publicparticipationpractices.TheAppellateCourt

indicatedthat suchissuesshouldbetakento theBoard.(Slip op. at 10-11)Fairness,aswell as

soundpolicy, favorsallowingcitizensto participatein decisionsthateffect the-healthofIllinois

rivers, lakes andstreams.Accordingly,weherebypetitiontheIPCB for changesto Part309 that

will preventpermitsfrom beingissuedif thepublic hasnot beenallowedan opportunityto

commenton all substantialtermsofthepermit.

Petitionersdo not anticipatethat manypermitswill beoverturnedon appealbasedon the

proposedprovision.Illinois EPAcurrentlynormallyaffordsthepublic anopportunityto

commenton all substantiveprovisionsof NPDESpermitsandadoptionoftheproposed-rule-will

probablycauseIllinois EPAto be evenmorecareful in thisregard.

ProposedNew 309.105(g)- Theproposedlanguageadds to thesituationsin which an

NPDESpermitmay not beissuedthecasein whichthe“permit, permitconditionsorprocedures

usedto draftor issuethepermitarenot consistentwith anyapplicablefederallaw.” The wording
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of thisproposedprovisionborrows from 415 ILCS 5/28.l(c)(4),which pertainsto adjusted

standards.

Illinois law is clearthat Illinois environmentalstatutesandregulationsshouldbereadto

accordwith theCleanWaterAct andotherfederallaws. PeabodyCoalCo. v. PollutionControl

, 36111. App. 5,344N.E.2d279,285 (
5

th Dist. 1976); seealso415III. Comp.Stat. 5/13(b)

(Bo~rd rules shall be consistent with the Clean WaterAct). If theIllinois Environmental

ProtectionAct is interpretedor implementedby Illinois in suchamannerthat it doesnot fully

implementthe letterandpolicies oftheCleanWaterAct, Illinois could losetheability to

administrateNPDESpermitting in Illinois. See40 C.F.R.§~123.63,123.64(b)(U.S. EPA may

withdrawprogramapprovalwhenastateprogramno longercomplieswith federalregulations,

personmaypetitionU.S. EPA for withdrawalofstateprogramauthority). It is theexpresspolicy

of theGeneralAssemblythat theIPCB andtheIllinois EPAadministertheCleanWaterAct in a

maimerconsistentwith Illinois administeringtheNPDESpermittingsystem.415 ILCS

5/11(a)(7), (b).Clearly, theIllinois legislatureintendedIllinois permitsandproceduresto comply

with federal law.

Nonetheless,theAppellateCourt in PrairieRivers heldthat any conflictsbetween

Illinois regulationsand federallaw canonly be correctedby theIPCB by changingthe

regulations(slip op. at 11) orby U.S. EPAdisapprovingof theIllinois NPDESpermitprogram

(Slip op. at 9). Accordingly,petitionersasktheIPCBto makeclearthroughthisproposed

regulatorychangethat in thefutureno deviationswill be allowedbetweenfederallegal

requirementsandIllinois NPDESprogramandthatpermitsmayonly be issuedif theymeetat

leasttheminimumrequirementsoffederal law.
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ProposedNew309,107(c)- Giving acopy oftheapplicationto theIllinois Department

of Natural Resources(“IDNR”) is clearly beneficial. IDNR has much ofthe responsibility for

studyingandprotectingwildlife in Illinois. Giving noticeto IDNR is alreadyrequiredasto

permitsproposingnew or increaseddischarges(see35 Ill. Adm. Code l05(f)(l)(F)) and should

be doneasamatterofcourse.

Theproposalallowsfor amemorandumofunderstandingto be reachedbetweenIEPA

andIDNR that will specif~’thetermsfor giving IDNR notice. It is ourunderstandingthat sucha

memorandumis alreadyunderdiscussionbetweenIllinois EPAandIDNR.

ProposedAdditional Clauseto 309.108(c)and ProposedNew309.108(e)- The

proposed revisionsto Section309.108elaborateon the matters that Illinois EPA shall discussin

its statementof thebasis for the permit and provide that theagencyshall createa draft

administrative record in support of its tentative decisionto issuethe permit.

Section39(a)of theEnvironmentalProtectionAct that statesthatpermitsshall only be

issued“uponproofby theapplicant”thatthepermit“will not causea violation ofthis Act or the

regulationshereunder.”415 ILCS 5/39(a); SeealsoPanhandleEasternPipeLine Co. v. Illinois

EM, 314 Ill. App. 3d 296, 743 N.E. 2d 18,24 (
4

th Dist. 2000);ESG Watts. Inc. v. Pollution

Control Board, 224 III. App. 3d 592,586 N.E. 2d 1320, 1322(3d Dist. 1992). The

EnvironmentalProtectionAct alsoimplicitly requiresthat theIllinois EPAcreatea reviewable

record. 415 Ill. Comp.Stat. 5/40(d)and(e), whichgovern appealsboth referto the

“administrativerecord”asthesubjectof IPCB reviewand5/40(e)statesthat “the Boardshall

hearthepetition ... exclusivelyonthebasisoftherecordbeforetheAgency.” Plainly, then,it is

necessarythat aclearrecordsupportingtheIllinois EPA’s permitdecisionbe created.
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AlthoughuseoftheU.S. EPA NPDES PermitWriters’ Manual(December1996)

(hereinafter“PermitWriters’ Manual”portionsof which areattachedasEx. C) is not strictly

mandatoryon stateNPDESprograms,its discussionoftheneedfor creationofaclear

administrativerecordis usefulhere:

Theadministrativerecordis thefoundationfor issuingpermits. If EPAis the
issuer,thecontentsoftheadministrativerecordareprescribedby regulation(see
40 CFR§~124.9 and 124.18).All supportingmaterialsmustbe madeavailableto
thepublic, whethera State,Territory, Tribeor EPAissuesthepermit.The
importanceofmaintainingthepermitrecordsin aneat,orderly, complete,and
retrievableform cannotbe over emphasized.The recordallowspersonnelfrom
thepermittingagencyto reconstructthejustification for agivenpermit. It also
mustbe madeavailableto thepublic at any time andmaybe examinedduringthe
public comment period and any subsequent public hearing. (~J11.1.1,p.193)

ProposedAdditionalClausein 309.109(a)- This amendmentis proposedto recognize

re-noticeddraftpermits. This issueis discussedfurtherbelow in connectionwith proposednew

sections309.121 and 309.122.

ProposedDeletionFrom 309.109(b)and309.113(a)(10)(A)- This is merelya

clarifying provisionwhich eliminatesan inconsistencyin theterminologyin theregulations.Its

is proposedto strike thereferenceto a“30 day” commentperiodbecausethecommentperiod

may be longer than 30 days under the first sentence of 309.109(b).

ProposedAdditions to 309.110(1)- This proposedrevisionfl.irther specifiesthe

informationthat mustbecontainedin thepermitnotice.Theinformationto be addedis useful

and much of it is already given by Illinois EPAas a matter of course. -

40 CFR§l24.10(d)(v),which is applicableto all statesthat wishto administeraNPDES

program,explicitly requiresproviding all oftheinformationthat theproposalwouldrequireto be
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supplied.If Illinois is to continueadministeringanNPDESprogram,it mustadoptrules -

regardingnoticethat areat leastasstringentasthefederallyrequiredlanguage.40 CFR 123.25.

ProposedAdditions to 309.113(a)- This proposedlanguagewould addinformationto

thefact sheetsthat is necessaryfor documentationof compliancewith 35 Ill. Adm. Code

302.102, 302.105 and 304.105. The portion of the proposal that requires a “brief description of

theisignificant factual, legal, methodological and policy questionsconsideredin preparing the

draftpermit” is federallyrequiredlanguagetakendirectlyfrom 40 CFR § 124.8(a).Theportionof

theproposedlanguagethat is nottakendirectly from 40 CFR§ 124.8 is reasonablynecessaryto

inform thepublic of thecritical factsregardingthepermitandcomply with 40 CFR§ 124.56,

which is alsodirectly applicableto stateswishing to administeraNPDESprogram.

To theextentthattheproposalgoesbeyondwhat is explicitly requiredby applicable

federalregulations,it requiresinformationthat is necessaryto understandingthebasisfor the

permit.As is explainedby theU.S. EPA PermitWritersHandbook,“a detaileddiscussionof

permit limits for eachpollutantshouldbeincludedin thefact sheet”and:

For eachpollutant thefollowing informationis necessary:
Calculationandassumptions -

- Production
- Flow
Typesoflimitations(i.e. effluentguideline-,waterquality-,orBPJ
[bestprofessionaljudgement]-based)

WhethertheeffluentguidelinesusedwereBPT,BCT orBAT
The waterqualitystandardsorcriteriaused
Whether any pollutants were indicators for other pollutants
Citationsto appropriatewasteloadallocationstudies,guidancedocuments,
other references.¶11.1 (p.197)

ProposedChangeto 309.114(c)- SpellingCorrectionon“Navigable”.

ProposedAdditional Sentenceto 309.117- This proposalrequiresthat Illinois EPA

identi& thematerialsit reliedon in makingits tentativedecisionregardingthepennit.This
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informationis neededto allow properreviewofIllinois EPApermit decisions. Particularly

given that Illinois law restrictsthirdpartyreviewto documentsin theadministrativerecord,415

ILCS 5/40(e),therulesshouldleaveno room for debateasto what wasproperlybeforethe

Agency. Seealso, PermitWriters’ Manual § 11.1.1.

ProposedAdditions to 309.112and 309.119- This languageis addedsimply to prevent

anjconfusionregardingtheapplicability ofproposedsections309.121and 309.122,discussed

below.The changeto 309.119is necessaryto eliminatetheinferencedrawnby theIPCB andthe

AppellateCourtin PrairieRiversthat thepublic shouldneverbeallowedan opportunityto

commenton arevisedpermitevenin circumstancesin which theCleanWaterAct orproper

concernfor public participationrequiresthat opportunityfor additionalcommentbe allowed.

ProposedNew 309.120- This proposedamendmentprovidesthat personswantingto

objectto permitsorpermitconditionsmustmaketheirpointsduring thepublic commentperiod.

Theproposedsectionis modeledon 40 CFR § 124.13,which is usedby U.S. EPA in statesin

which it administerstheNPDESprogram.

The federal regulationthat wasusedasamodel for theproposalis notmandatoryon the

statesandIllinois is not legally boundto trackexactlythis federalprocedure.However,fairness

andadministrativeeconomycall for all persons,includingapplicants,to raiseall reasonably

ascertainableissuesandsubmitall reasonablyavailableargumentsto theIllinois EPAbeforethe

closeofthepublic commentperiod.Thereis no excusefor failing to presentargumentsto

Illinois EPAduringthecommentperiod.

ProposedNew 309.121andProposedNew309.122- The proposedlanguagefor

309.121is borrowedfrom 40 CFR § 124.14(a)which is npt directlyapplicableto thestates,but
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which shouldbe adoptedby Illinois. It setsforth an orderly procedurefor reopeningtherecord

whencircumstancesmake it fair and necessaryto do so.

The proposed languageof309.122is basedon 40 CFR § 124.14(b)andrequiresthatthe

recordbe reopenedto allow furthercomment in a limited classofcircumstances. The proposed

languageis lessrestrictivethan40 CFR § 124.14(b)which appearsto requireanewcomment

perfodwheneveradraftpermit is modified. Theproposedlanguageonly would requireanew

commentperiodif thechangesaresignificant.Although thespecific languageproposedis not

mandatoryon thestates,makingallowancefor reopeningofthehearingrecordafterchangesare

madeto adraftpermitis requiredby theCleanWaterAct andbasicconceptsoffairness.

Decisionsby theJPCBandtheAppellateCourt in PrairieRivershavemadeit absolutely

imperativethatan amendmentbemadethat makesclearthat anotheropportunityfor public

commentmustbeallowedin casesin which substantialchangeshavebeenmadeto thedraft

permit on whichthepublicwasallowedto comment.PrairieRiversheld that asecond

opportunityfor public commentcanneverbe allowedunderIllinois law no matterhow

significantthechangesthat aremadeto thedraft permitby Illinois EPA. This allowsasa

practicalmatterthecompletedestructionofthepublic’s ability to participatein theprocessandis

not tolerableundertheCleanWaterAct.

That thepublic mustbe allowedin somecircumstancesto commenton areviseddraft

permit canbe seenby consideringasimpleexample.Letusassumethat in aparticulardraft

permit all of thepollutantsthat maybe dischargedarestrictly limited andmonitoredsoasto

preventanydamageto thereceivingwatersorviolationofwaterqualitystandards.Nomembers

ofthepublic wouldprobablyevenbotherto commentafterreceivingnoticeof suchadraft

permit.Now, what if Illinois EPA, afterthecloseofthepublic commentperiod,eliminated
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effluent limits or critical monitoringfrom thepermit andthenissuedthetransmogrifiedpermit as

thefinal permit ? Certainly,personsconcernedwith the receivingwaterswouldwantto object,

but, if therecan neverbeasecondroundofopportunityfor public comment,thosepersonsare

precluded from having any say on the actual terms of the permit as issued.

Personsconcernedaboutthereceivingwaterin theexamplecould takea third party

ap$ealto theIPCB,but theywouldhaveavery hardtime establishingabasisfor appeal.Appeals

to theBoardare limited to therecordbeforetheAgency(415ILCS 5/40(e)),but, underthefacts

presentedby theexample,therewill be no commentsin therecordshowingthat thepermit needs

theeffluent limits ormonitoringrequirementsthatweredeletedafterthecloseof thecomment

period.No onewouldhavehad any chanceto put anythinginto therecordshowingthat the

deletionswereimproperbecauseno roundofcommentwasallowedafterthedeletionswere

made.Underthis example,effectivepublic participationis completelydeniedbut nothing canbe

doneaboutit undercurrentIllinois regulations.

It is not suggestedthat the Illinois EPA currentlymakesahabitof deletingsubstantial

protectionsfrom permitsafterthecloseofthepublic commentperiod.Petitionersbelieve,

however, that in a few caseschangeshavebeenmadeto draft permitsin circumstancesin which

furthercommentshouldhavebeenallowed.Thekey point is that Illinois proceduresallow a

wholesalecircumventionofpublic participation.This loopholemustbepluggedor Illinois’

NPDESprogramis very unfair andviolates theCleanWaterAct.

Judicialandadministrativedecisionsshowthat theCleanWaterAct andproperrespect

for public participationrequiresthatprovisionbe madefor reopeningtheadministrativerecordto

allow furtherpublic commentin caseswheretheagencyhasdecidedto makesubstantialchanges

in thedraftpermit. Whentherevisedpermitsubstantiallydeviatesfrom thedraftpermit, the
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public is not givenan opportunityto commenton thepermit that is actuallyissuedunlessthe

revisedpermit is submittedto public comment. -

In Hi-Line SvortsmenClub v. Milk RiverIrrigationDistricts, 786 P.2d13 (Mont. 1990),

personsconcernedwith potentialinjury to fisheriesobjectedto certificationunder§ 401 ofthe

CleanWaterAct ofaproposalto allow warmwaterfrom an auxiliaryoutlet from areservoirto

flo~’into an importantfishery. fiat 14-15. Duringproceedingsregardingtheauxiliary outlet

proposal,theapplicantproposeda schemewherebycoolerwaterwouldbe siphonedfrom below

theauxiliaryoutlet. flat 16. This proposalwasapprovedby thedecisionmakerwithoutgiving

thepublica chanceto comment.a Althoughthis siphonproposalwasdesignedto meet

environmentalconcerns,theMontanaSupremeCourt affirmedthe decisionofthe trial court that

dueprocesswouldbeviolated if theCleanWaterAct § 401 certification was grantedwithout

giving thethird partiestheopportunity in hearingsto exploretheproposalofausingasiphonto

preventthermalpollution. fiat 17.

Similarly, avery recentdecisionby U.S. EPA AdministratorChristineToddWhitmanon

apermit grantedundertheCleanAir Act (“CAA”) providesstrongpersuasiveauthority

regardingwhat wasrequired.In Mailer of OrangeRecyclingandEthanolProductionFacility.

Pencor-MasadaOxvnol LLC (PetitionNo: 11-2000-07),Administrator Whitmandecidedthat

revisionsmadeby theNewYork StateDepartmentofConservation(“NYSDEC”) in consultation

with theapplicantandU.S. EPAto adraft permitafter thecloseofthepublic commentperiod,

while sound,hadto berenoticedto allow furthercomment.AdministratorWhitmanwrote:

TheCAA andits implementingregulationsatpart 70 providefor public comment
on “draft” permitsandgenerallydo not requirepermittingauthoritiesto conducta
second-roundofcommentswhensendingtherevised“proposed”permitto EPA
for review.It is abasicprinciple of administrativelaw that agenciesare
encouragedto learnfrom publiccommentsand,whereappropriate,makechanges
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that area “logical outgrowth”of theoriginal proposal.See,e.g., Sierra Club v.
Costle,657 F.2d298, 352 (DC Cir. 1981).However,therearewell recognized
limits to theconceptof“logical outgrowth” in thecontextofAgencyrulemaking
that, by analogy,applyto title V permitsaswell. As theUS CourtofAppealsfor
theDC Circuit hasexplained,“if the final rule deviatestoo sharplyfrom the
proposal,affectedpartieswill be deprivedof noticeandan opportunityto respond
to theproposal.”SmallRefinerLeadPhase-DownTaskForce v. EPA,705 F.2d
506, 547 (DC Cir.1983) (vacatingportionof final CAA rulegoverningleaded
gasolinebecauseagencynoticewas“too general”anddid not appriseinterested

parties “with reasonable specificity” of the range of alternatives being
considered). See alsoShellOil Companyv. EPA,950 F.2d741 (DC Cir. 1991)
(remandingfinal RCRA“mixture and derived from” rulebecause“interested
parties cannot be expectedto divine theEPA’sunspokenthoughts”); Oberv.
EPA,84 F.3d304, 312 (9th Cir. 1996) (requiringan additionalroundofpublic
commenton EPA’s approvalof Arizona’s PM-b ImplementationPlanbecause
public neverhadan opportunityto commenton state’spost-commentperiod
justificationswhich werecritical to EPA’s approvaldecision).Courtshavenoted
thatprovidingthepublicmeaningfulnoticeimprovesthequalityofagency
decisionmaking,promotesfairnessto affectedparties,andenhancesthequality of
judicial review.SmallRefiner,705 F.2d at 547. I find that thesefundamental
principlesapplywith equalforce in thecontextof title V permitting. Otherwise,if
a final permit no longerresembledthepermit that thepublic commentedupon,
thenthepublicwouldbedeprivedoftheopportunityto commentguaranteedby
theCAA and EPA’srules.

Determininghow muchnoticeis sufficient is inherentlyamatterof
judgment.In thiscase,however,theoperationalconstraintsimposedon the
facility in theproposedpermit wereso significantly differentfrom thosein the
draftpermit that I find that additionalpublicnoticeon thisparticularaspectofthe
permit is required.(Slipop. at 7-8, footnoteomitted)’

It mustbe emphasizedherethattherearetwo thingsthatproposed309.121and309.122

do not do. First, theseprovisionsdo not requirean infinite numberof roundsofpublic comment.

An additionalroundofpublic commentmustonly be allowedin very limited circumstancesand

theneedfor morethanoneadditionalroundofpublic commentwill probablyneverarise.

‘This decisionis attachedasEx. D. It is alsopublishedon theInternetat

www.epa.gov/rgytgrnj/programs/ortdlair/title5/petitiondb/petitions/masasadecision2000.pdf.
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Second,evenwhenit is decidedthat additionalpublic commentshouldbe allowed,it is

not necessaryto allow any additionalhearingalthoughIllinois EPAmayhold additionalhearings

after significantly revising a permit if it believes that it would be useful to allow additional

commentin that form. Thus,evenin thosevery few casesin which it is necessaryto allow

additionalcomment,allowingwrittencommentwill normallysuffice.

ProposedNew309.123- This languagesimplymakesclearwhat is in the“recordbefore

theAgency” soasto preventany confusionasto themattersthat areproperlybeforetheBoardin

hearingany appealunder415 ILCS 5/40(d) or (e).

ProposedNew309.b43(a) - Theproposedlanguagerequiresthateffluent limitations in

NPDESpermitscontrol all pollutantssufficientlysuchthat thedischargedoesnotcauseor

contributeto aviolation ofwaterquality standards,includingnarrativestandards.This language

is takenverbatimfrom 40 CFR 122.44(d)(l)(i).Languageasstringent,ormore stringent,must

be followedby Illinois EPAif it is to continueto administertheNPDESprogram.These

requirementshavebeenrecognizedby theIPCB in thepast.In theMailerof: Petitionof

CommonwealthEdisonCompanyfor AdjustedStandardfrom 35111. Adm. Code302.211(dIand

(~),AS 96-10(PCB,October3, 1996)

TheBoardcould incorporate40 CFR 122.48 by reference.~ 415 ILCS 5/7.2.However,

in view ofthe importanceofthis issue,it is bestto placethefederalrequirementdirectlyinto the

Illinois regulations. -

309.143(b)in theproposalconsistsof thecurrent309.143

Proposedadditionsto 309.146(a)(2)- Theproposedlanguagemakesclearthateffluent

limits andspecialconditionsin thepermit shallbe monitoredand enforceableboth through

Agencyandcitizenactions.~ PermitWriter’sHandbookChapter7; UnitedStatesv.
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AlleghenyLudlum Corp., 118 F.Supp. 2d 615,618 (W.D. Pa. 2000)(importanceofself-

monitoringandreportingunderCleanWaterAct)

ProposedNew309.146(a)(5)- This language is takenverbatimfrom 40 CFR § 122.48,

which is applicable to state programs. Language as stringent, or more stringent, is mandatory for

Illinois EPAif it is to continueto administertheNIPDES programin Illinois. 40 CFR§123.25.

A jiermit that fails to spell out thenecessarymonitoringviolatesthis regulationandthepublic’s

right to participatein commentingon monitoringprovisions.SeealsoDC StormSewerSystems

Again, theBoardcould incorporate40 CFR § 122.48 byreference,$~ç415 ILCS 5/7.2.

However,becausetherehasbeenconfusionin thepastto theextentthat it hassometimesby seen

asacceptableto issueapermit without all of thekey monitoringtermsin thepermit, it is wiser

for theBoardto incorporatethis provisiondirectly into theBoard’sregulations.

It is proposedto renumberwhat is currently309.146(a)(5)as309.146(a)(6).

H. AffectedSourcesandthe EconomicImpactof theProposal

It is unclearwhetherany sources,facilities anddischargerswill be affectedby the

proposaland it is alsounclearif theproposalwill haveany significanteconomicimpact.This is

truebecausemanyof theproceduresestablishedby theproposalarealreadybeingfollowed to a

largedegreeby theIllinois EPAin writing NPDESpermits.This is true although,underPrairie

Rivers,it appearsIllinois EPA maynot currentlyberequiredby Illinois law to follow those

proceduresorotherwisecomplywith federal law.

To theextentthat theproposalwill requiretheIllinois EPA to give notice,allow public

commentor createdescriptionsor documentsthat it doesnot currentlycreate,theproposalmay

havesomeeffect on thespeedin which the agencymakespermittingdecisions.It is believedby

petitioners,however,that theproposalwill ultimatelyexpediteconsiderationofNPDESpermit
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applicationsby creatingclearerandfairer procedures.As moreinformationbecomesavailable

throughpropernotices,fact sheetsandfair hearings,therewill belessneedfor time consuming

FreedomofInformationAct documentrequests,hearingson mattersthat couldhavebeen

avoidedhadthenecessaryinformationbeenrecorded,andpermit appealsto theIPCB.Proposed

309.120will servedirectly to expediteproceedingsby preventingpersonsfrom attemptingto

baseappealson argumentsthat theydid not placein theadministrativerecord.Moreover,by

assuringfair proceduresandthatpermitsare issuedin compliancewith theCleanWaterAct, the

proposalasawholewill preventfuturedelaysandcontroversiesregardingIllinois NPDES

permitsandIllinois EPA’s permitwriting authority.

To theextentthat improvedpermittingprocedures,permitsandcompliancewith federal

lawsleadsto theissuanceofpermitsthat requiredischargersto reducetheextentor

environmentalimpactsof theirdischarges,theremaybe somenewcostsimposedon dischargers.

Petitionersbelievethat somesuchcostswill result from enactmentof thisproposalbut that the

extentofsuchimpactsis impossibleto estimate.Moreover,any sucheconomicimpactswill be

necessaryto protecttheenvironmentandcomply with theCleanWaterAct.

Finally, improvementsto theIllinois NPDESpermittingprocesswill resultin better

NPDESpermits.This in turn will reducewaterpollution andhaveapositive-economicimpacton

all ofthecitizens,businessesandpublicentitiesin Illinois thatbenefitdirectlyor-indirectlyfrom

a healthierIllinois environment.As wasspecificallyfoundby theIllinois GeneralAssembly,

“pollution of thewatersofthis State.... impairs domestic,agricultural,industrial,recreational,

andotherbeneficialusesofwater[and] depressespropertyvalues “415 ILCS 5/1 I(a)(l).
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CONCLUSION

TheBoardshouldadopttheproposedchangesto part 309 to assurethat properpublic

participationin NPDESpermitting is allowed,that Illinois NPDESpermits areissuedin

compliancewith federal law and that Illinois NPDESpermitsproperlyprotectIllinois rivers,

lakesandstreams.

g.EttingerS3l2SO45I~
CounselforEnvironmentalLaw& Policy
Center,Prairie RiversNetworkandSierra Club

Environmental Law & Policy Center
35 E. Wacker Dr. Suite 1300
Chicago,Illinois 60601-2110

312 795 3707

January 13, 2003
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(Slip Opinion)

NOTICE: This opinion is subject to formal revision before
publication in the Environmental Administrative Decisions(E.A.D.).
Readers are requested to notitS’ the Environmental Appeals Board,
U.S.Environmental Protection Agency, Washington, D.C.20460,of
any typographical or other format errors, in order that corrections
may be made before publication.

BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.

. )

Inre: )
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Governmentof the District of )
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NPDESAppealNos. 00-14
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[Decided February20, 2002]

ORDER DEN YING REVIEWIN PART

AND REMANDINGIN PART

Before Environmental Appeals Judges Scott C
Edward E. Reich, andKathie A. Stein.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
MUNICIPAL SEPARATE STORM SEWER SYSTEM

NPDES AppealNos. 00-14& 0 1-09

ORDER DENYING REVIEW IN PART
AND REMANDING IN PART

DecidedFebruary 20, 2002

Syllabus

In April2000, U.S.EPA Region Ill (the “Region”) issued a National Pollution
Discharge Elimination System (“NPDES”)permit, number DC0000221 (the “Permit”),
to the Government of the District of Columbia (the “District”). The Permit authorizes
storm water discharges from the District’s municipal separate storm sewer system
(“MS4”). The Permit requires the District to use various best management practices
(“EMPs”) to control pollutant discharges in furtherance of attaining the District’s water
quality standards. The required BMPs are set forth in the District’s storm water
management plan (“SWMP”), which is incorporated into the Permit by reference. On
August II, 2000, Friends of the Earth and Defenders of Wildlife (“Petitioners”) timely
filed a petition requesting that the Environmental Appeals Board review the Permit (the
‘Petition”) (the Petitioners also filed a second petition after the Region withdrew and
reissued a portion of the Permit).

HELD: The Permit is remanded to the Region for further analysis and
explanation in a number of areas. Petitioners and the Region have grouped their
arguments in the nine categories described below, and the Board’s holding on each is
summarized as follows:

I. Compliance with Water Quality Standards. Petitioners object to the
Permit’s conditions that specify BMPs, rather than numeric limits, to control pollutant
discharges and meet the District’s water quality standards. The Petitioners’ general
argument that the Region violated an affirmative duty to set numeric limits is rejected,
in keeping with the Board’s decision on similar issues in In reAriz. Mun. Star,,, Water
NPDES Permits, 7 E.A.D. 646 (1998). The Petitioners’ more specific argument that
numeric limits could have bcen set equal to the numeric water quality standards of the
receiving waters is also rejected on the grounds that Petitioners failed to demonstrate that
they raised this argument and the cited authority during the public comment period. The
Petitioners’ argument that the Region should have included narrative provisions requiring
compliance with water quality standards is also rejected on the grounds that there is no
statutory or regulatory provision that requires use of narrative limits.
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MUNICIPAL SEPARATE STORM SEWER SYSTEM

There is merit, however, to Petitioners’ argument that the Region failed to show
that the selected BMPs will be adequate to ensure compliance with water quality
standards. First, it is not clear that the Region’s determination that the specified BMPs
are “reasonably capable” of achieving water quality standards fully comports with 40
C.F.R. § 122.4(d), which prohibits issuing a permit “when imposition of conditions
cannot ensure compliance with the applicable water quality requirements ofall affected
states.” (emphasis added). Second, even accepting the Region’s suggestion that ensuring
compliance was what the permit writer has in mind, there is nothing in the record, apart
from the District’ssection 401 certification, that supports the conclusion that the Permit
would, in fact, achieve water quality standards. Without such record support the Board
cannot conclude that the approach selected by the Region is rational in light of all the
information in the record. The Region does not dispute that the Region cannot rely
exclusively on the District’ssection 401 certification, at least in a circumstance like this
one in which there is a body of information drawing the certification into question.
Accordingly, additional record support for the Region’s determination is required, and
the Permit is remanded for fUrther analysis in this regard.

2. Mickey Run. Petitioners argue that the Permit is deficient in that (a) it
contains an aggregate numeric effluent limit for fouroutfalls into Mickey Run instead of
a limit for each outfall and (b) it contains monitoring requirements that the Petitioners
allege are inadequate. The regulation cited by Petitioners contains the disjunctive phrase
“outfall or other discharge point” and therefore must be read as contemplating some
flexibility in appropriate circumstances to frame effluent limitsat a discharge point other
than the outfall. There is no clear error in the Region’s conclusion that, in the unique
circumstances of this case, an aggregate limit fixed at a point proximate to four closely
connected outfalls was appropriate. However, the proposed delayed development ofthe
Mickey Run monitoring requirements is problematic in two respects. First, both 40
C.F.R. § 122.48tb) and 40 C.F.R. § 122.440) require that certain monitoring conditions
be included in all permits. The Region has not explained how its issuance of this Permit,
which does not at its inception contain monitoring requirements for Mickey Run,
comports with the regulatory directive that all permits include these conditions. Second,
while the monitoring requirements are expected to be added at the time ofthe District’s
first annual report and thus should be in place before the Mickey Run effluent limit
becomes effective, the Board finds it troubling that this would be accomplished through
minor permit modification without notice and opportunity for public comment. Given
that the regulations appear to contemplate that monitoring requirements ordinarily be
included as up-front permit conditions -- conditions which would thus ordinarily be
subjected to public notice and comment--and there does not appear to be anything in the
regulations allowing forminorpermit modifications that authorizes use ofa minor permit
modification in this setting, the Board concludes that this Permit does not meet minimum
regulatory requirements and that remand of these parts of the Permit is necessary.

3. Reductions to the “Maximum Extent Practicable”. Petitioners’ argument
that the Region erred in detcrminating that the Permit will reduce storm water pollutant
discharges to the maximum extent practicable (“MEP”) as required by CWA § 402(p) is
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rejected. The record demonstrates that the Region duly considered the issue raised by
Petitioners in their comments, and the record does not lead to the conclusion that any
additional BMPs beyond those identified in the Permit are practicable in this case.

4. Deferral of Complete l’ro2ram. Petitioners’ arguments that the Permit’s
provision for upgrading the SWMP indicates that the Permit is inadequate at its inception
is rejected. The evaluation and upgrade requirement incorporates into the Permit a
process for adjusting the Permit’s terms and conditions to take into account new
knowledge and changed circumstances affecting practicality ofBMPs. This adjustment
process does not imply that the Region has failed to properly assess MEP at the time of
the Permit’s issuance; it simply recognizes that what is practicable will change overtime
and that the Permit should be adaptable to such changes.

5. Failure to Reauire Compliance Within 3 Years. Petitioners’ argument that
the Permit fails to require compliance within the three-year time period set forth in CWA
§ 402(p)(4) is rejected. The Permit does not authorize a deferred implementation of the
BMPs that were determined to be MEP at the time of issuance ofthe Permit; instead, the
Permit simply recognizes that what is practicable will change during the Permit’s term
and that upgrades of the Permit’s requirements should not be delayed until the Permit is
renewed.

6 & 7. Storm Water Implementation Plan and FundinE. Petitioners’ argument
that the “cost benefit and affordability” analysis required by Part III.E of the Permit
violates the CWA is rejected. Information concerning a “cost benefit analysis” of the
various BMPs is relevant to the upgrading of the SWMP and BMPs. Cost benefit
information, however, is not relevant for purposes of determining compliance with the
Permit’s requirement that the District implement the BMPs in its current SWMP. The
Permit recognizes this distinction and states that “[a)ffordability cannot be used as a
defense for noncompliance.”

8. Modifications. The Board addresses Petitioners’ various arguments
regarding deficiencies in the Permit’s modification provisions as follows. The Board
adopts the Region’s interpretation that the reference in the Permit to 40 C.F.R. § 122.63
serves to limit the allowable extensions ofinterim compliance dates undertaken as minor
modifications to “not more than 120 days after the date specified in the existing permit
and [provided that it) does not interfere with attainment of the final compliance date
requirement.” 40 C.F.R. § l22.63(c).

The Region did not err in characterizing the deadlines set forth in Part I ll.A and
Part lIl.B.I0 ofthe Permit as “interim compliance date[s] in a schedule of compliance”
that may be modified by minor modification as set forth in 40 C.F.R. § 122.63(c). On the
other hand, Permit Parts IV.A.l, VIllA, IX.A.5 & IX,C, which together authorize
changes in monitoring location by minor modification, cannot be squared with 40 CF. R.
§ 122.63(c). That section only authorizes the addition of new monitoring requirements
hy minor modification; it does not authorize a change in monitoring location by tilimlor
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modification. Accordingly, any such changes must be made through the formal “notice
and comment” procedures of section 122.62. Therefore Permit Parts lV.A.l, VIllA,
IX.A.5 & IX.C are remanded for revision.

Petitioners object to thePermit’s conditionsthat allow the Region to “approve”
schedules fordevelopingand implementingan enforcementplan (Petition, Part 111.8.11),
to approve certain additional SWMP program activities (Petition, Part 111.8.12), and to
approve, disapprove or revise the District’sAnnual Reports and Annual Implementation
Plans (Petition, Part DIE). It is unclear whether these provisions are simply intended to
reference EPA actions in administering the Permit that do not themselves result in
changes to the Permit (or the SWMPs subsumed within the Permit) and thus should not
be subjected to formal notice and comment procedures, or whether these provisions,
referenced as they are in the minor modification section of the permit, are intended to
serve as a basis for substantive changes to permit conditions. The Region is directed on
remand to clari& the extent to which these provisions in the Permit allow for changes in
permit conditions by minor modification.

9. Waivers and Exemmions. The Petitioners argue that the District’s storm
water regulations, incorporated into the Permit by reference, require the granting of
variouswaivers or exemptions that are in conflict with the CWA and EPA mles. Because
the Region’s Second Response to Comments does not challenge the validity of
Petitioners’ Comments, but rather tends to treat them as meritorious, and because the
Region failed to makechanges to the Permit or to otherwise address Petitioners’ concerns
regarding these waivers and exemptions, this portion of the Permit is remanded to the
Region to either make appropriate changes to the Permit or to explain why the
Petitioners’ comments do not merit such changes.

Before EnvironmentalAppeals Judges Scott C. Fulton,
EdwardE. Rekh, andKathie A. Stein.

Opinion oftheBoard by Judge Fulton:

In Apr11 2000, U.S. EPA Region III (the “Region”) issueda
NationalPollution DischargeElimination System(“NPDES”)t permit,
numberDC 0000221(the“Permit”), totheGovernmentof theDistrict of

Under the Clean Water Act (“CWA”), persons who discharge pollutants from
point sources (discrete conveyances, such as pipes) into waters ofthe United States must
have a permit in order for the discharge to be lawful. CWA § 301, 33 U.S.C. § 1311.
The National Pollutant Discharge Elimination System is the principal permitting program
under the CWA. CWA § 402,33 U.S.C. § 1342.
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Columbia. The Permit authorizes storm water discharges from the
District ofColumbia’s municipal separatestormsewersystem(“MS4”).2

On August II, 2000, Friends of the Earth and Defendersof Wildlife
(“Petitioners”)timely filed a petitionrequestingthat the Environmental
AppealsBoard review the Permit (the“Petition”).3 The Petition argues
that the Region clearly erred or abused its discretion in setting the
Permit’sconditions.TheRegionhasfileda responsetothePetition,and
both partieshavefiled supplementalreplybriefs.

As discussedbelow,wehave,basedon our considerationof the
issuespresented,determinedthat a numberof issueswarrant further
considerationby the Region. Thus,we remandthe Permit, in part, for
furtherproceedingsconsistentwith this decision.

I. BACKGROUND

A. Factual andProceduralBackground

The MS4 that is ownedandoperatedby theGovernmentof the
District of Columbia(the “District”) dischargesstormwater into the
Potomacand AnacostiaRivers and their tributaries. Pursuantto the
requirementsfor system-wideMS4 permitting set forth in CWA
§ 402(p)(4)and the implementingregulationsat 40 C.F.R. § 122.26(d),

2Under CWA § 402@) and 40 C.F.R. § 122.26, an NPDES permit is required
for M54s serving populations of 250,000 or more (large systems), and those serving
populations of more than 100,000 but less than 250,000 (medium systems). It is
undisputed that the District’s MS4 is a large system.

3The Petitioners originally filed a timely request for an evidentiary hearing with
the Regional Hearing Clerk. However, on May IS, 2000, EPA published a final rule
modi~ting,among other things, the appeal process for NPDES permits set forth in 40
C.F.R, part 124. See Amendments to Streamline the NPDES Program Regulations:
Round 11,65 Fed. Keg. 30,866 (May IS, 2000). This rule eliminated the previously
existing requirement that a party seek an evidentiary hearing before filing a petition for
review with this Board. The new rule granted certain petitioners, including the
Petitioners in this ease, until August 13, 2000, to file a petition for review with this
Board.
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the District wasrequired to file a two-part application for an NPDES
permit coveringdischargesfrom the District’s MS4.4 The District
submittedPart 1 ofthe requiredNPDESpermitapplicationin July 1991
and the Part 2 application in 1994. See Certified Index to the
AdministrativeRecord(“Index”) pts.1.1 .n& J.3.a. OnJuly31, 1998,the
District submitted revisions and updatedmaterials for the Part 1
application,and,on November4, 1998,theDistrict submittedrevisions
andupdatedmaterialsfor the Part 2 application. Id. pts. 1.5 - .6. The
revisedPart 2 application also included the District’s current Storm
WaterManagementPlan(“SWMP”).

Thereafter, the Region prepared a draft permit and, on
February20, 1999, the Regionprovided public notice and requested
public comments on its first draft permit for the District’s MS4
discharges.Indexpts.1.7 -.8. As partofthe first public commentperiod,
theRegionconducteda public hearingon March 29, 1999. Id. pt. 1.10.
Subsequently,the Regionrevisedthe termsof the proposedpermit in
responseto commentsreceivedfrom the public, and it issueda second
draft permit on October 1, 1999 (the “Second Draft Permit”) and
requestedfurtherpublic comments.Id. pts. 1.11 - .12. At that time, the
Regionalsoissuedits responseto commentsregardingtheFebruary1999
draftpermit (“Region’s First Responseto Comments”). Id. pt. 1.17.

On January6, 2000, the District of Columbia Departmentof
Health(“DCDH”) issuedits certification5that theconditionssetforth in

‘The permitting process is described below in Part l.Rofthis decision. See also
In re City of Irving, Tex.. Mien. Separate Storm Sewer Sys., NPDES Appeal No. 00-IS,
slip op. at 13-16 (EAB, July 16, 2001), 10 E.A.D. —.

5A1l NPDES permit applicants must obtain a certification from the appropriate
state agency validating the permit’s compliancewith the pertinent federal and state water
pollution control standards. CWA § 401(a)(l), 33 U.S.C. § 134 I(a)(l). The regulatory
provisions pertaining to state certification provide that EPA may not issue a pennit until
a certification is granted or waived by the state in which the discharge originates, 40
C.F.R. § 124.53(a). The regulations furtheradd that ‘when certification is required * *

no final permit shall be issued * * [u]nless the final permit incorporates the
(continued...)
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the seconddraft pennitwould comply with the District’s waterquality
standards,approvedwater quality managementplans and District
monitoringrequirements.Id. pt. I.15.a. OnApril 19, 2000, the Region
issuedthe final Permitand fact sheet. Id. pt. 1.20. The Region also
issuedits summaryofthecommentson theseconddraftpennitand the
Region’sresponsesto thosecomments(“Region’s SecondResponseto
Comments”). Id. pt. 1.18.

On May 25, 2000, the Petitioners filed a request for an
evidentiaryhearingpursuantto the regulationsgoverning theNPDES
programat that time. On July 14,2000,theRegionreturnedPetitioner’s
Requestfor EvidentiaryHearingandnotified Petitionersof their rightto
file anappealwith theBoardunderchangesmadeto theNPDESpermit
appealsprocessthat becameeffective on June14, 2000.6 Thereafter,
Petitionerstimely filed the Petitionwith theBoardon August Il, 2000.
The Petition incorporatesthe May 25, 2000 requestfor an evidentiary
hearingasstatingthe basisof thePetitioners’objectionsto the Permit.
The Petitioners have grouped their argumentsin nine categories.
(Throughoutthis decision,wewill generallyfollow thePetitioners’lead
andconsidertheargumentsgroupedin categoriesidentifiedby the issue
numberusedin thePetition— wewill summarizethesecategoriesbelow
in Part I.C.)

The Regionfiled a responseto thePetition. SeeRegion Ill’s
Responseto Petitionfor Review(Sept.28,2000)(“Region’sResponse”).
The Region’s Responsegenerallyargues that the Petitionershavenot
shownthat their Petitionshouldbegranted. In onerespect,however,the
Regionstatesthat it withdrawsa portion of the Permit in responseto
Petitioners’issuenumbereight (thisissue,asdescribedmorefully below,
relatesto whetherthePermitimproperlyallowsamendmentsor changes
without requiring the formal procedures contemplated by the
regulations).

‘(continued)
requirements specified in the certification.” 40 C.F.R. § 124.55(a).

siijn’u note 3.
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Subsequently,on January 12, 2001, the Region reissuedthe
withdrawnportionof the Permitwith severalamendments.Thereafter,
thePetitionersfiled apetitionrequestingreviewoftheamendmentsto the
Permitand they requestedthatthis secondpetitionbe consolidatedwith
their original Petition. See Petition for Review and Motion to
Consolidate(Feb. 2, 200l).~The Petitionersalso filed supplemental
briefingconcerningissuenumbereight from their original Petition. See
SupplementalReplyBasedon InterveningPermitModification (Feb.2,
2001). The Regionhas respondedto the Petitioners’ secondpetition.

Morerecently,onDecember18, 2001,the Boardheld oralargumenton
severalof the issuesraisedin this case.

B. StatutoryandRegulatory Background

TheCWA, which wasenactedby Congressin 1972,prohibitsthe
dischargeof any pollutantto waters of the United Statesfrom a point
sourceunlessthedischargeis authorizedby an NPDESpermit. Section
402(a)(l)of theCWA authorizesthe Administrator to issuepermitsfor
thedischargeofpollutantsinto navigablewatersoftheUnitedStates.33
U.S.C. § l342(a)(l).

Section402(a)(2)oftheCWA statesthat the“Administratorshall
prescribeconditions for such permits to assurecompliancewith the
requirementsof’ section402(a)(l). A requirementof section402(a)(1)
is that the permitteddischargesmust comply with section 301 of the
CWA, 33 U.S.C. § 1311. Section301 requires,amongother things,
achievementof”any morestringentlimitation, includingthosenecessary
to meetwaterquality standards* * * establishedpursuantto any State
law or regulation* * ~“ 33 U.S.C.§ 1311(b)(fl(C).

The statutory requirementof CWA § 301(b)(l)(C) to protect
water quality standardshas beenimplementedthrough a variety of

‘The Petitioners’ original petition was assigned EAB docket number NPDES
00-14 and their second petition was assigned EAB docket number NPDLS 01-09. The
Petitioners’ motion to consolidate their second petition for review with their original
Petition is hereby granted.
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regulatoryprovisions. Forexample,long-standingAgency regulations
prohibit the issuanceof a permit “when impositionof conditionscannot
ensure compliancewith theapplicablewaterqualityrequirementsof all
affectedstates.”40 C.F.R. § 122.4(d)(emphasisadded). In addition,
section122.44(d)providesthatthepermitmustcontaineffluentlimits as
necessaryto protectwater qualitystandards.Id. § 122.44(d)(I). Long-
standingAgency regulationshave also authorizedthe useof “best
managementpractices”(“BMPs”) to control or abatethe dischargeof
pollutants in a variety of circumstancesincluding when “[n]umeric
effluent limitationsare infeasible.” Id. § 122.44(k).

Although EPA initially attemptedto exemptmunicipal storm
sewersystemsfrom the requirementto obtain an NPDESpermit for
dischargeofpollutantsinto navigablewatersof theUnited States,tin the
WaterQuality Act of 1987 (“WQA”), Congressamendedthe CWA to
specifically cover storm water dischargesfrom conveyancessuch as
MS4s. Among other amendments,the WQA addedsection ‘102(p)
governingpermitting for MS4s andcertainotherstormwater systems.
In particular, Congress required EPA to establish no later than
February 4, 1989, regulations governing the permit application
requirementsforstormwaterdischargesfromMS4sservinga population
of more than 250,000, and Congressrequired applicationsfor such
permits tobe filed no laterthanFebruary4, 1990. CWA § 402(p)(4)(A),
33 U.S.C.§ I 342(~p)(4)(A).Congressalsostatedinsection4O2(p)(3)that
permits from MS4s “shall require controlsto reducethe dischargeof
pollutantsto the maximumextentpracticable,includingmanagement
practices* * * andsuchotherprovisionsastheAdministratoror theState
determinesappropriatefor the control of such pollutants.” CWA
§ 402@)(3),33 U.S.C.§ L342(p)(3).

EPA initially promulgatedregulations implementingsection
402(p)of theCWA in 1990. Theseregulations,commonlyreferredto as

‘That exemption was rejected by the U.S. Court ofAppeals for the District of
Columbia. See NRDC r~(‘osile. 568 F.2d 1369, 1377 (D.C. Cir. 1977), This histoty is
described more fully in itt re Cliv ofirting, Tex. Mun. Sepurale Slotni Sewer S~wtc’,,,.
NPDES Appeal No. 00-IS, slip. op. at 9(EAI3, July 16, 2001), 10 FAD.
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“Phase I” regulations, established the NPDES permit application
requirementsfor storm water discharges associated with industrial

activity and dischargesfrom large and mediumMS4s. SeeNational
PollutionDischargeEliminationSystemPermitApplicationRegulations
for Storm Water Discharges,55 Fed. Reg. 47,990(Nov. 16, 1990)
(codified at 40 C.F.R. Pt. 122). In the preambleto the Phase I
regulations,the Agency explainedthat the MS4 permitting program
requiresasubstantialamountof flexibility butnot “to suchanextentthat
all municipalitiesdo not faceessentiallythe sameresponsibilitiesand
commitmentsfor achieving the goals of the CWA.” 55 Fed. Reg.
at48,038. To achievetheseends,thePhaseI regulationsmadea number
of changesto the existingNPDESregulationsto allow MS4s to focus
lesson end-of-pipetechnology-basedcontrolsandto focusmoreon the
developmentof site-specificSWMPs.

In the PhaseI rulemaking, the Agency establisheda two-part
permit applicationprocessfor the developmentof MS4 permits that
would assistpermitteesin developingSWMPscapableof meetingthe
statutory and regulatory goals. Id. The two parts of the permit
applicationcover six generalelementsnecessaryfor an MS4 permit:
adequatelegalauthority,sourceidentification,dischargecharacterization,
proposedSWMP,assessmentofcontrols,andfiscalanalysis.SeeOffice

of Water, U.S. EPA, EPA 833-B-92-002,Guidance Manualfor the
Preparation ofPart 2 oftheNPDESPermitApplicationforDischarges
from Municipal SeparateStormSewerSystemsat 2-I to 2-4 (1992)
(hereinafter“Part 2 GuidanceManual”); seealso In re City ofIrving.
Tex. Mun. SeparateStormSewerSys.,NPDESAppealNo. 00-18,slip.
op. at 13-15 (EAB, July 16, 2001),10 E.A.D. — (describingin greater
detail theelementsaddressingadequatelegalauthority,proposedSWMP,
andassessmentof controls).

As partof a subsequentrulemaking,commonlyreferredto asthe
“PhaseII” regulations,section122.44(k)wasamendedto authorizeuse
ofBMPsnotonly when“[n]umeric effluent limitationsareinfeasible”as
waspreviously authorized,but also when“[a]uthorized undersection
402(p) of the CWA for the control of storm water discharges.” See
National Pollutant DischargeElimination System— Regulationsfor
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Revision of the WaterPollution Control ProgramAddressingStorm
WaterDischarges,64 Fed.Reg.68,722,68,847(Dec.8, 1999) (codified
at 40 C.F.R.§ 122.44(k)(2)-(3)).

C. SummaryofIssuesRaisedin thePetitions

As noted,Petitionersidenti~’their basesfor requestingreview
of thePermitin ninecategories,whichwereseparatelynumberedin their
original Petition as issues one through nine. We will follow this
numberingsystemin our discussionsince the partieshaveused it to
identi& their arguments.The following is abriefsummaryof thesenine
issues,or categoriesof arguments,raisedby Petitioners:

I. Compliancewith Water quality Standards. Under this
heading,thePetitionersraiseseveralargumentspertainingto whetherthe
Permitis adequatelyprotectiveof the District’s waterqualitystandards,
In essence,Petitionersargue that the Permit doesnot haveeffluent
limitations that assurecompliancewith the District’s water quality
standards.Petitionat 3. TheRegion,in contrast,arguesthat thePermit
doesprotectwaterqualitystandards.Region’sResponseat 10;seealso
Transcriptof Oral Argumentat 29, 32-33 (Dec. 18, 2001) (hereinafter
“Tr. at “)~9

‘l’he Region also quotes an argument it made in its response to comments
where the Region stated that the Permit is not necessarily required to assure compliance
with state water quality standards but need only “control the discharge of pollutants to
meet such provisions EPA or the State determines appropriate.” Region’s Second
Response to Comments at 10, quoted in Region’s Response at 9. In support of this
argument the Region explained that the Ninth Circuit Court of Appeals has held that
“EPA * * $ has authority to require less than strict compliance with state water quality
standards.” Region’s Response at 9 (quoting DefendersofWi/d/Ve v. Browner, 191 F.3d
I 159, 1166 (9th Cir. 1999)); see u/so Region’s Reply at 7 n.4, However, at oral
argument, the Region slated that, in issuing this Permit, it is not relying on the Ninth
Circuit’s conclusion that EPA has authority to require less than strict compliance with
state water quality standards. Tr. at 31. Specifically, the Region stated that it intends tIlts
Pennit to satisfy water quality standards.. Tr. at 32-33.
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2. Hickev Run. Petitionersarguethat the Permitis deficientin
that (a) it containsan aggregatenumericeffluent limit for four outfalls
into Hickey Run (which is a tributary of theAnacostiaRiver)and(b) it
contains monitoring requirements that the Petitioners allege are
inadequate.

3. Reductionstothe“Maximum ExtentPracticable”.Underthis
heading,PetitionersarguethattheRegion’sdeterminationthatthePermit
will reducestorm water pollutant dischargesto the maximum extent
practicable (“MEP”) as required by CWA § 402(p) was clearly
erroneous.

4. Deferral of CompleteProgram. Under this heading,the
PetitionersraiseargumentsconcerningthePermit’sdeferralof thetime
for theDistrict to submit implementationandenforcementplansfor its
SWMP andconcerningthe Permit’sdeferralof an “upgraded”SWMP.

5. Failure to Require Compliance Within Three Years.
Petitionersarguethat the Permitfails to requirecompliancewithin the
three-yeartimeperiodset forth in CWA § 402(p)(4).

6. StormWaterImplementationPlan. Petitionersarguethat the
Permit in Part JII.E useslanguage allowing for a “cost benefit and
affordability” analysisthat thePetitionersargueis contraryto theCWA.

7. Funding. Petitionersraiseseveral additional arguments
concerningthe“costbenefitandaffordabilityanalysis”underPart ll1.E
of thePermitas it pertainsto funding of the implementationplan.

8. Modifications. The Petitionersarguedin their original
Petition that the Permit “illegally authorizes numerous substantive
changesin permit requirementswithout a formal permit revision.”
Petition at 9. In its response,the Regionstatedthat it withdraws the
provisionsofthePermitthat areaffectedby Petitioners’argumentsin this
category,and the Regionproposedamendmentsto addressthis issue.
Responseat 25. After theRegionissuedits amendmentsonJanuary 12,
2001,the Petitionersfiled botha petition for review of theamendments
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anda supplementalbrief, both ofwhich arguethat themodificationsof
the Permitfail to addressmostof theconcernsraisedby Petitionersin
their original Petition.

9. Waivers and Exemotions. The Petitionersargue that the
District’s stormwaterregulationsthatareincorporatedintothePermitby
referencerequirethegrantingofvariouswaiversor exemptionsthat the
Petitionersarguearein conflict with theCWA andEPA rules.

Eachof theseargumentswill be separatelyconsideredin the
discussionthat follows. We begin,however,with abriefdiscussionof
the standardswe usein evaluatingpetitionsfiled under40 C.F.R.pan
124 for review of NPDESpermits.

II. DISCUSSION

A. StandardofReview

TheBoardgenerallywill notgrantreviewofpetitionsfiled under
40 C.F.R.§ 124.19(a),unlessit appearsfrom thepetitionthatthepermit
conditionthatis at issueis basedona clearlyerroneousfinding of factor
conclusionof law or involvesan importantpolicy considerationwhich
the Board, in its discretion,should review.bo 40 C.F.R. § 124.19(a)

0prior to the amendments to streamline the NPDES regulations (seesupra note
3), the rules governing petitions for review ofNPDES permitting decisions were set out
in 40 C.E.R. § 124.91. These rules did not provide for an appeal directly to the Board.
Instead, a person seeking review of an NPDES permitting decision was required to first
request an evidentiary hearing before the Regional Administrator. In re CityofMoscow.
Idaho. NPDES Appeal No. 00-10, slip op. at 9 n.20 (EAB, July 27,2001), 10 E.A.D.
The outcome of the request for an evidentiary hearing or the outcome ofan evidentiary
hearing -- if the request was granted -- was then appealable to the Board. However,
under those rules there was no review as a mailer of right from the Regional
Administrator’s decision or the denial of an evidentiary hearing. See In re City ofPot:
S. Joe, 7 E.A.D. 275, 282 (EAB 1997); In reF/a Pulp & PaperAss ti, 6 E.A.D. 49,51
(EAB 1995); In re J&L Specialty Prods, C’orp.. 5 E.A.D. 31,41 (EAB 1994). Petitions
for review of NPDES permits are now regulated by 40 C.F.R. § 124.19, as amended by
65 Fed. Reg. 30,886, 30,911 (May IS, 2000). Even though the regulations governing

(continued-
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(2001);seealso City ofMoscow,Idaho, NPDESAppeal No. 00-10, slip
op. at 8-9 (EAB, July 27, 2001), 10 E.A.D. — (hereinafter“Moscow
MS4”); In re City of Irving, Ta. Mun. SeparateStorm SewerSys..
NPDES Appeal No. 00-18, slip op. at 16 (EAB, July 16, 2001), 10
E.A.D. — (hereinafter“Irving M54”). WhiletheBoardhasbroadpower
to reviewdecisionsundersection124.19,theAgencyintendedthis power
to beexercised“only sparingly.” 45 Fed.Reg.33,290,33,412(May 19,
1980);seealsoMoscowMS4,slip op. at9, 10 E.A.D. _; In re Rohm&
I-laos Co., RCRA AppealNo. 98-2, slip op. at 7 (EAB, Oct. 5, 2000),
9 E.A.D. _; In re AESP.R.L.P., PSDAppeal Nos.98-29to 98-31,slip
op. at 7 (EAB, May 27, 1999),8 E.A.D. , aff‘d subnom.SurContra
La Contaminacionv. EPA,202 F.3d 443 (1stCir. 2000).

Agency policy favorsfinal adjudicationof mostpermitsat the
regionallevel. 45 Fed.Reg.at 33,412;seealso MoscowMS4, slip op.
at 9, 10 E.A.D. ; Irving MS4,slip op. at 16, 10 E.A.D. _; In re New
EnglandPlating Co., NPDES AppealNo. 00-07, slip op. at 7 (EAB,
Mar. 29, 2001), 9 E.A.D. ; In re Town of Ashland Wastewater
TreatmentFacility, NPDES AppealNo. 00-15, slip op. at 9-10 (EAB,
Feb. 26, 2001), 9 E.A.D. _; In re Town ofHopedale,Bd. of Water&
SewerComm’rs, NPDES Appeal No. 00-4, slip op. 8-9 n.l3 (EAB,
Feb. 13, 2001), 9 E.A.D. —. On appealto the Board,the petitioner
bearsthe burdenof demonstratingthat review is warranted. Moscow
MS4, slip op. at 9, 10 E.A.D. _; seealso AESP.R., slip op. at 7, 8
E.A.D. _; In reHaw. Elec.Light Co.,PSDAppealNos. 97-15to 97-23,
slip op. at 8 (EAB, Nov. 25, 1998), 8 E.A.D. In re Kawaihae
CogenerationProject,7 E.A.D. 107, 114 (EAB 1997).”

“C continued)
NPDES appeals changed in the sense that the evidentiary hearing provisions were
eliminated, the standard of review has not changed. Moscow MS4, slip op. at 9 n.20, /0
FAD. (citing In re Town ofAs/i/and Wastewater Treatment Facility, NPDES Appeal
No.00-IS, slip op. at 9 n.j I (EAB, Feb. 26, 200!), 9 E.A.D. ,~.

“Standing to appeal a final permit determination is limited under 40 C.F.K
§ 124.19 to those persons “who filed comments on Ithel draft permit or participated in
the public hearing.” Any person who failed to comment or participatc in the public

(continued ~)
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Personsseekingreviewmustdemonstrateto the Board,among
otherthings, “that any issuesbeingraisedwere raisedduring thepublic
commentperiodto theextentrequiredby theseregulations* * i.” 40
C.F.R. § 124.19(a)(2001). Participationduring the commentperiod
must conformwith the requirementsof section124.13,which requires
that all reasonablyascertainableissuesand all reasonablyavailable
argumentssupportinga petitioner’spositionberaisedby thecloseof the
public commentperiod. 40 C.F.R.§ 124.13 (2001);seealso, Moscow
M54, slip op. at 9, 10 E.A.D. ; In re NewEnglandPlating, NPDES
AppealNo. 00-7, slipop. at 7 (EAB, Mar. 29,2001),9 E.A.D. ; In re
City ofPhoenix, Ariz. SquawPeak& Deer Valley Water Treatment
Plants, NPDESAppealNo. 99-2,slip op. at 14 (EAB, Nov. 1,2000),9
E.A.D. — (“Those personsseekingto appealbasedon their statusas
commentersor public hearingparticipantsmustalsodemonstrateto the
Board,inter alia, ‘that any issuesbeing raisedwere raisedduring the
public commentperiod (including any public hearing) to the extent
requiredby theseregulations* * *.“).

The Board traditionally assignsa heavyburdento petitioners
seekingreviewof issuesthatareessentiallytechnicalin nature. Moscow
MS4, slip op. at 9, 10 E.A.D. ; see also In re Town of Ashland
WastewaterTreatmentFacility, NPDESAppealNo.00-IS,slip op. at 10
(EAB, Feb. 26, 2001),9 E.A.D. ; In re NE Hub Partners, L.P., 7
E.A.D. 561, 567 (EAB 1998),petitionfor reviewdeniedsubnom.Penn
Fuel Gas,Inc. v. EPA, 185 F.3d862(3rdCir. 1999). WhentheBoard is
presentedwith technicalissueswe look to determinewhethertherecord
demonstratesthat the Regionduly consideredthe issuesraisedin the
commentsandwhetherthe approachultimately adoptedby the Region
is rationalin light of all the informationin therecord. NEHub, 7 E.A.D.
at 568. If we are satisfied that the Regiongavedueconsiderationto
commentsreceivedandadoptedanapproachin thefinal permitdecision

‘‘C. continued)
hearing on the draft permit can appeal “only to the extent of the changes from the dra~
to the final permit decision.” 40 C.F.R. § 124.19(a) (200!); see/nrc City oJ’f’I,ocnrr,
An;. Squaw Peak & Deer Va/let, Waler Treatment P/ants, NPDES Appeal No, 99-2. slip
op. at 14 (EAB, Nov. 1,2000),9 E.A.D. —.
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that is rationalandsupportable,we typically will deferto theRegion’s
determination.Id.

For the following reasons,we concludethat Petitionershave
shownthat,in severalrespects,theRegion’sdecisionto issuethePermit
wasdeficientunderthesestandards.Accordingly,weremandthePermit
for furtherproceedingsconsistentwith this decision.

B. Petitioners‘ IssueOne: WaterQuality Standards

The Permit contains one numeric effluent limitation for
dischargesfrom four outfalls into 1-lickey Run. Other than this one
numeric discharge limit, the Permit designatesa variety of best
managementpractices,or BMPs, to control the dischargeof pollutants
fromtheDistrict’s MS4. ThePetitionersraisethreeargumentsobjecting
to theRegion’sapprovalof the PermitconditionsestablishingBMPs to
control pollutantdischargesand ensurecompliancewith the District’s
water quality standards. First, the Petitionersargue that the Region
shouldhaveestablishednumericlimits formostof thesystem’soutfalls,
ratherthan relying on BMPs to control pollutantdischarges.Petition
at 2-3. Specifically, the Petitionersargue that the Region madeno
showingthatnumericlimits areinfeasibleandthat theRegionshouldset
the numeric limits equal to the numeric water quality standards
applicableto thereceivingwaters.Petitionat 4; Petitioners’ReplyBrief
at 3. Second,Petitionersarguethat the Regionshould, at a minimum,
haveestablishednarrativelimits. Petitionat4. Finally,Petitionersargue
that theRegionfailedto maketherequisitedeterminationthatthechosen
BMPs will ensureprotectionof the District’s watçr quality standards.
Petitionat 5; Petitioners’Replyat4.

Before turning to thesearguments,we must first addressa
numberof issuesby wayof background,someof which weretreatedby
the parties’ briefs as being in dispute,but which the partiesconceded
duringoralargument.As notedabove,section301 of theCWA requires,
amongotherthings,that NPDES permitscontain “any more stringent
limitation, including those necessaryto meet water quality standards
* * * establishedpursuant to any State law or regulation * * s.” 33
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U.S.C. § 131 l(b)(l)(C). This statutory requirement has been
implemented,inpart,throughlong-standingregulationsthatprohibit the
issuanceof an NPDESpermit “when impositionof conditionscannot
ensurecompliancewith theapplicablewaterquality requirementsofall
affectedstates.” 40 C.F.R. § 122.4(d)(2001) (emphasisadded.). In
addition, section 122.44(d) provides that “the permit must contain
effluent limits” fora particularpollutant“when thepermittingauthority
determines* * * that a dischargecauses,hasthe reasonablepotential to
cause,or contributesto an in-streamexcursionabovethe allowable
ambient concentrationof a statenumeric criteria within a State water
qualitystandardfor anindividual pollutant.” Id. § 122.44(d)(l)(iii).

In their filings with theBoard,Petitionersmaintain that,based
on evidencein therecord,thePermitis requiredby 40C.F.R. § 122.44(d)
to contain effluent limitations that protect water quality standards.
Petition at 3 (citing 1998 WaterQuality Reportat 48, app. D at 3-75).
Specifically,Petitionersarguethat informationsubmittedby theDistrict
with its application for the Permit shows that dischargesfrom the
District’s MS4 causes, has the reasonablepotential to cause, or
contributes to in-stream excursions above the allowable ambient
concentrationsoftheDistrict’s numericwaterqualitystandards,thereby
triggering the requirementsof section 122.44(d)(l). They explain as
follows:

Themonitoringdatasubmittedwith D.C’sMS4
applicationconfirmsthatstormsewerdischargespresent
major threatsto surfacewater quality in the District.
Thedatashowsthatsuchdischargesrepeatedlyexceed
theDistrict’s waterqualitystandardsfor fecal coliform
bacteria,which are200/100mL max.30-daymeanfor
ClassA waters,and 1,000/100mL for ClassB waters.
21 DCMR 1104.6. In almost all of the storm water
sampling reported in the Part 2 application, fecal
coliformcountsexceededoneorbothofthesestandards,
oftenby wide margins.Part 2 application,Tables4.3.4-
3 to -14; 21 DCMR 1104.6. At leastonedischargealso
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exceededarsenic criteria for fisheries. Id., Part 2
application,table4.3.4-10.* * *

Underthesecircumstances,the Act and EPA
rulesrequirethat thepermit includeeffluent limitations
to assurecompliancewithwaterqualitystandards.* * *

[Tihe District’s 1998WaterQualityReportspecifically
identifiesstormwaterdischargesasknownor suspected
contributorsto violationsof waterquality standardsfor
specific pollutants in waters throughoutthe District.
WaterQuality Reportat 48, AppendixD at 3-75. Fora
numberof waters,the report lists urbanrunofV’storm
sewersasthe only sourceof impairment. Id.

Petition at 3.

TheRegiondoesnotarguethat this evidencecitedby Petitioners
is insufficientto triggertherequirementsof section122.44(d)(l),which
as noted requires“effluent limits” if dischargescauseor contributeto
violationsof waterqualitystandards.Instead,theRegionmaintainsthat
section122.44(d)(l)doesnotrequirethat “effluent limits” beexpressed
as numericlimits. The RegionarguesthatBMPs are a typeof effluent
limit and thatit properlyexplainedthebasisfor its decisionto useBMPs
insteadof numericeffluent limits. Specifically, theRegionexplainedin
theFactSheetthat“In accordancewith40CFR§ 122.44(k),the[Region]
hasrequireda seriesof [BMPs], in the formofa comprehensiveSWMP,
in lieu of numericlimitations.” Fact Sheetat 7. The Regionexplained
further in theRegion’sFirst Responseto Commentsthat“[d]erivation of
waterquality-basedlimitsby applicationof themethodscontainedin the
TechnicalSupportDocumentfor WaterQuality-basedToxics Control is
notfeasibleatthis timebecauseinsufficientinformationis known about
themagnitude,variation,andfrequencyof theflow rateof boththeriver
and storm discharges.”Region’s First Responseto Commentsat 7
(emphasisadded);seea/lw Region’sResponseat 9.

The notion that effluent limits may be expressedas either
numeric limits or as some otherrestrictionthat limits the dischargeof
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pollutants,suchasBMPs, hasbeenstatedinEPA guidanceandhasbeen
endorsedby this Board. In essence,becausethe term “effluent
limitation” is definedto meanany restrictionon quantities,rates,and
concentrationsof pollutants,’2 effluent limits required by section
l22.44(d)(l) thereforemay beexpressedaseithernumeric limits or as
BMPs, both of which serveto limit quantities,ratesor concentrationsof
pollutants.In reAriz. Mun. StormWaterNPDESPermits,7 E.A.D. 646,
658-59 (EAB 1988) (hereinafter “Arizona Municipal”)’3 (citing
Questions and Answers Regarding Implementation of an Interim
Permitting Approachfor WaterQuality-BasedEffluent Limitations in
StormWater Permits, 61 Fed. Reg. 57,425, 57,426 (Nov. 6. 1996)).
Initially, the Petitionersarguedthat theRegion’s failure to usenumeric
limits violated section301 of the CWA and 40 C.F.R. §~122.4(d) &
122.44(d).Petitionat 2-3. At oralargument,Petitionersalsostatedthat
where the water quality standardsare numeric standards,the “only
certain method to assurecompliancewith standardsis with numeric
effluent limits.” Tr. at 6. The Petitioners,however,alsoacknowledged
duringoralargumentthat BMPs area formofeffluentlimitation, Tr. at7,
andthatBMPsmaybeusedto satisf~’waterquality-basedrequirements.
Tr. at 914 Given this concession,we do not needto revisit our prior
determinationinArizonaMunicipal that,asageneralproposition,BMPs
areaform ofeffluent limit that mayin appropriatecircumstancesbeused
to satisfytherequirementsofsection122.44(d)oftheregulationsin order
to resolvethedisputeat hand.

“The term“effluent limitation” is definedby the regulationsto mean“any
restriction* onquantities,dischargerates,andconcentrationsof ‘pollutants’ which
are‘discharged’from ‘point sources’into ‘watersofthe UnitedStates,”thewatersof a
‘contiguouszone,’ or theocean.” 40 C.F.R. § 122.2 (2001).

‘
3

Our holding in Arizona Municipal wasaffirmedby theNinthCircuit Court
ofAppeal~.See Defenders of Wild!jfe v. Browner. 191 E.3d 1159(9thCir. 1999),afg
on oilier grounds In re An:. Mun, Siorm Waler NPDES Permits. 7 E.A.D. 646 (EAB
1988).

“However,theretitioncrsconsistentlyarguedthat iftheRegionchoosesBMPs
to meetwaterquality-basedstandards,theRegion“would still haveto showthatthey the
BMF’sl arcgoing to do thejob.’~~Fr.at 10, This issueis discussedfurtherbelow.
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With respectto whetherdeploymentofBMPswasinappropriate
under the circumstancesof this case,we note that the regulations
specifically authorizethe useof BMPs in two potentially applicable
circumstances.First,section122.44(k)(2),as addedin 1999,authorizes
BMPs when “[a]uthorized undersection402Q’) of the CWA for the
controlof storm waterdischarges.” 40 C.F.R. § 122.44(k)(2)(2001).
Second,section1 22.44(k)(3)authorizesBMPswhen“[n]umeric effluent
limitations are infeasible.” Id. § 122.44(k)(3); see also Arizona
Municipal, 7 E.A.D. at 656 (“Under the regulations,bestmanagement
practices* * * may be incorporatedinto storm water permits where
numericlimitations areinfeasible.”). In the presentcase,the Region
statedatoralargumentthat it did notbaseits decisionto approveliMPs
on the new 40 C.F.R. § 122.44(k)(2),which was addedin the 1999
amendments’5and which allows liMPs when authorized by CWA
§ 402(p). Tr. at 48. Instead,theRegiondeterminedthat numericlimits
werenotfeasible,which isthecriterionfor useof BMPsunder40 C.F.R.
§ l22.44(k)(3). Specifically,as notedabove,theRegionexplainedthat
“[djerivationof waterquality-basedlimits by applicationofthemethods
containedin theTechnicalSupportDocumentfor WaterQuality-based
Toxics Control is not feasible at this time becauseinsufficient
information is known aboutthe magnitude,variation,and frequencyof
the flow rate of both the river andstormdischarges.” Region’s First
Responseto Commentsat 7 (emphasisadded).

This brings us to the issuesthat remain in dispute. The
Petitionersarguefirst that“the Regionhasmadeno showingthatnumeric
limitations are infeasible* * * . The Region did not evenattempt
developmentof numericeffluent limits for dischargesto watersof the
District other than 1-Tickey Run.” Petition at 4. On this point, the
Petitionerselaboratefurther in their Reply Brief that, where mixing

“SeeNational Pollutant Discharge EliminationSystem‘— Regulationstbr
Revisionof the WaterPollution Control ProgramAddressingStonii Water Discharges,
64 FedS keg. 68,722,68,847(Dcc. 8. 1999).
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zones’6havenot beenestablished(asis thecasehereforall outfalls other
those into Flickey Run), “under long-establishedEPA guidanceand
practice,effluent limits must be set to assurecompliancewith water
qualitystandardsat thepointofdischarge.”Petitioners’ReplyBriefat 3.
In otherwords,PetitionersarguethattheAgencycaneasilyseta numeric
limit for eachoutfall that is equalto the numericwaterquality standard
for the receiving water. Presumably,Petitionersreason that the
dischargeswill not causeor contributeto an in-streamexcursionabove
an allowablestandardif thedischarges,themselves,mustbe below the
applicablestandard. Petitionersargue further that “[t]his is not an
exerciserequiringanyinformationbeyondthewater qualitycritertaset
in D.C.‘s publishedwater quality standards.” Id. Thesearguments,
however,do notpersuadeusthat reviewof thePermitshouldbegranted
on this ground.

In ArizonaMunicipal,we considereda challengeto thepermit
issuer’sdeterminationpursuantto whatis nowsection1 22.44(k)(3)” that
settingnumeric effluent limits wasnot feasible for an MS4 system’s
discharges.ArizonaMunicipal, 7 E.A.D. at 656. In thatcase,thepermit
issuermadeits determinationof infeasibilitybecause,dueto “the unique

“Briefly stated,a mixingzone is “an allocatedimpactzonein thereceiving
waterwhichmay includeasmall areaorvolume whereacutecriteriacanbe exceeded
providedthereis no lethality(zoneofinitial dilution),andalargerareaorvolume where
chronicwaterquality criteriacanbe exceededifthe designateduseofthewatersegment
asa whole is not impairedasa resultof themixingzone.” Guidance onApplication of
StateMixing Zone Policies in EPA-IssuedP/PDESPermits,(Aug. 1996).

“The current section l22.44(kX3) was section l22.44(k)(2) prior to the
amendmentofsection122.44(k)in 1999. As previouslydiscussed,the1999amendments
addeda new section122.44(k)(2),allowing useof BMPswhenauthorizedundersection
4

O
2

(p)of theAct. The old sectionl22.44(k)(2)shifted at that time to becomethenew
andcurrentsection122.44(k)(3). SeeNationalPollutantDischargeEliminationSystem
— Regulationsfor Revisionof the Water Pollution Control ProgramAddressingStorm
WaterDischarges,64 Fed. Reg.68,722,68,847(Dec. 8, 1999). Accordingly,at thetime
of the Arizona Municipal decision,the regulatoryprovision authorizinguseof BMPs
when numeric limits are infeasible was set forth in section I 22.44(k)(2),which is the
regulationcited in the Arizona Municipaldecision. SeeArizona Municipal, 7 l3,A ft
at 656,
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nature of stormwater dischargesin thearid Arizona environment and the
uncertaintiesassociatedwith the environmentaleffectsof short-term,
periodicdischarges,‘it would beprematureto includein thefinal permit
any specifictoxicity-relatedeffluent limitations * * s.” Id. at657. In
consideringargumentsthatthis determinationwasinsufficient,wenoted
that the permit issuer’sreasonswere consistentwith Agency policy
documentsthat “recogniz[e] that permitting agenciesfrequently lack
adequateinformation to establishappropriatenumericwater quality-
basedeffluentlimitations,andprovid[e] for theinclusionof BMPs until
such information becomesavailable.” Id. at 658. The petitioners
challengedthepermit issuer’sdecisionby arguingthat thepermit issuer
hadanaffirmativedutyto setnumericlimits. Werejectedthis argument,
stating that “the petitioners have failed to convince us that this
determinationwas in any way unlawful or inappropriate.” Id. at 659.

In thepresentcase,the Petitionershavemademanyof the same
generalizedchallengesto the Region’spermittingdecisionasthosewe
consideredandrejectedinArizonaMunicipal, assertingthat the Region
hasan affirmative duty to set numericlimits. In keepingwith Arizona
Municipal, we find thesegeneralargumentsto be without merit. The
Petitionersin this case,however,also rely on a morespecific argument
that numeric limits could havebeenderivedundermethodsthat the
Petitionersdescribeas “long-establishedEPA guidanceandpractice.”
Petitioners’ ReplyBrief at 3. As discussedbelow, this morespecific
argumentmustalsoberejectedin this casebecausePetitionersfailedto
raiseit and thecitedauthority duringthepublic commentperiod.

TheregulationsgoverningtheNPDESpermittingprogramand
review by this Board require that persons seeking review must
demonstrateto theBoard“thatanyissuesbeingraisedwereraisedduring
thepublic comnentperiodto theextentrequiredby theseregulations
* * s.” 40 C.F.R. § 124.19(a) (2001); MoscowMS4, slip op. at 10, 10
E.A.D. —. The regulations provide further that all reasonably
ascertainableissuesandall reasonablyavailableargumentssupportinga
petitioner’sposition mustbe raisedby the closeof thepublic comment
period. 40 C.F.R. § 124.13(2001);see.e.g.,MoscowMS4,slip op.at 10,
10 E.A.D. In reNewEnglandPlating,NPDESAppealNo.00-7,slip
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op. at 7 (EAB, Mar. 29, 2001),9 E.A.D. _; In re City ofPhoenix,Ariz.
SquawPeak& DeerValley WaterTreatmentPlants,NPDESAppealNo.
99-2,slip op. at 14 (EAB, Nov. 1, 2000), 9 E.A.D. —. “Accordingly,
only thoseissuesandargumentsraisedduring thecommentperiodcan
form thebasisforan appealbeforethe Board (exceptto the extentthat
issuesor argumentswerenot reasonablyascertainable).”NewEngland
Plating, slip op. at 8 (citing In refettBlack,Inc.,UIC AppealNos. 98-3
& 98-5,slip. op.at 8 & nn.18,23 (EAB, May 27, 1999),8 E.A.D. —

(finding that reasonablyascertainableargumentsnot raisedduring the
public commentperiodwerenot preservedforappeal)).

As wehavepreviouslyexplained,“[tJheeffective,efficient and
predictableadministrationof the permittingprocess,demandsthat the
permit issuerbegiventheopportunitytoaddresspotentialproblemswith
draft permitsbeforethey becomefinal.” In re EncogenCogeneration
Facility, PSDAppealNos. 98-22 to 98-24,slip op. at 8 (EAB, Mar. 26,
1999),9 E.A.D. —. “In this manner,thepermit issuercanmaketimely
and appropriateadjustmentsto the permit determination,or, if no
adjustmentsaremade,the permit issuercan includean explanationof
why nonearenecessary.”In re EssexCounty(N.J.)ResourceRecovery
Facility, 5 E.A.D. 218,224 (EAB 1994). In particular,the petitioner
musthaveraisedduringthepublic commentperiodthespecificargument
that the petitionerseeksto raise on appeal;it is not sufficient for the
petitionerto haveraiseda moregeneralor relatedargumentduringthe
public commentperiod. See, e.g.. In re RockGenEnergyCtr., PSD
AppealNo. 99-I, slip op. at II (EAB, Aug. 25, 1999),8 E.A.D. —

(petition deniedbecausepetitionerraisedduring the public comment
period threeissuesregardingone typeof emissionscontrol technology,
but hadnot raisedthe specific issue comparingthat technologyto the
technologythatwasselected,which petitionersoughtto raiseon appeal).
“At a minimum, commentersmust present issues with sufficient
specificity to apprisethe permit issuingauthority of the issue raised.
Absentsuchspecificity, thepermit issuercannotmeaningfully respond
to comments.” Id. at 17 (citing/n reSpokaneReg‘I Waste-to-Energy,2
E.A.D. 809, 816 (Adm’r 1989)(“Just as ‘the opportunityto commentis
meaninglessunlessthe agencyrespondsto significantpoints raisedby
the public,’ so too is the agency’s opportunity to respondto those



24 GOVERNMENT OF THE DISTRICT OF COLUMBIA
MUNICIPAL SEPARATE STORM SEWER SYSTEM

commentsmeaninglessunless the interestedparty clearly states its
position.”) (quotingNorthsideSanitaryLandfill, Inc. v. Thomas,849
F.2d 1516, 1520(D.C. Cir. 1988))(internalcitationsomitted)).

In the presentcase,Petitionersraisedtheirgeneralobjectionto
the absenceof numericeffluent limits during both thepublic comment
periodon thefirst draft permitandduringthepublic commentperiodon
the seconddraft permit. SeeLetter from David S. Baron to William
Colley, EPA Region III, at 2-3 (Apr. 21, 1999); Letter from David S.
Baron to William Colley, EPARegion III, at 1-2 (Oct. 29, 1999). The
Petitioners,however,havenot shownthat they raisedtheir argument
concerningthe alleged“long-establishedEPA guidanceand practice”
regardingpoint-of-dischargelimits at anytimeduringthefirst or second
public commentperiods,andthePetitionershavenot explainedwhy this
argumentand the citedauthoritieswerenot reasonablyascertainableat
that time. In this regard, it is significant that the Regiondiscussedthe
implicationsof “the TechnicalSupportDocumentfor WaterQuality-
basedToxicsControl” in theRegion’sresponseto commentson thefirst
draft permit. See Region’s First Responseto Comments at
Presumably,Petitionerswould recognizethis documentcited by the
Region to be amongthebody of “long-establishedEPA guidanceand
practice” to which they now refer. Thus, the Region’s basis for its
decisionwas fully available to Petitionersduring the secondpublic
commentperiod, and theirfailure to maketheir morespecificresponse
andcitation to the allegedlycountervailingauthorityatthat timeis fatal
to their attempt to make their case at this juncture. Accordingly,
Petitionershavefailedto preservethis argumentfor appeal.

ThePetitionersarguesecondthat“[e]ven if numericlimitswere
infeasible,[theRegion] hasnotshownwhy it could not includenarrative

“The Region explained in its First Responseto Commentsas follows:
“Derivationof waterquality-basedlimits by applicationof themethodscontainedin the
‘Technical SupportDocumentfor WaterQuality-basedToxicsControl’ (TSD) is not
feasible at this time becauseinsufficient information is known aboutthe magnitude.
variation, andfrequencyoftheflow rateofboth theriver andstormwaterdischarges.”
First Responseto Commentsat 8.
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provisionsin thepermit requiringprotectionofwaterquality standards.”
Petition at 4. This argumentalso must fail. Thereis no statutory or
regulatoryprovisionthat requiresuseof narrativelimits. Moreover,the
regulationsspecificallyauthorizetheuseofBMP5 wherenumericlimits
are infeasible. 40 C.F.R. § 122.44(k)(3) (2001). Accordingly, we
concludethat the Region was authorizedto useBMPs and was not
required to include narrative provisions in the Permit of the kind
suggestedby Petitioners. However, as discussedbelow, we are
remandingthis Permiton othergrounds,andourconclusionherethatuse
of narrativelimits is not requiredshouldnot be viewedasdiscouraging
theuseofnarrativelimits in anyreissuedpermit if theRegiondetermines
that narrativelimits would be appropriatein addressingthe concerns
giving riseto the remand.

Finally, Petitionersargue that “[ijf EPA intendsto rely on
BMPs, it still mustdemonstratethat thosemanagementpracticeswill be
adequateto assurecompliance with water quality standardsin the
receiving waters” and that “[tJhe Agency has failed to do so here.”
Petition at S. Petitionerselaboratefurtheron this lastargumentin their
Reply Brief by noting that the recordcontains“absolutely no factsor
technicalanalysis”to supportthe Region’sstatementin its responseto
commentsthat thePermit’sBMPsare ‘reasonablycapableofachieving
waterqualitystandards,”andby notingthat“the legaltestis notwhether
theBMPsare‘reasonablycapable’ofachievingwaterqualitystandards,
Rather, the permit must ‘ensure’ compliance with water quality
standards.” Petitioners’ Reply Brief at 4 (citing 33 U.S.C.
§ 131 l(b)(l)(C); 40 C.F.R. § 122.4(d)). In its Response,the Region
reiteratedthat it “issued the Permit basedon its. determination(and
certificationof thePermitby [D.C. Departmentof Health] * * *) that the
BMPs set forth in the District’s SWMP are ‘reasonablycapableof
achievingwaterquality standards.”Region’sResponseat 10; seea/so
Region’sReply at

6
t9

‘9As notedsupra note9, the Petitionersalsopresenteda numberofarguments
addressingtheNinth Circuit’s statementin Defendersof Wildlife v. Browner, 191 F.3d
1159, I 66 (9th Cir. 999), that “EPA * hasauthority to require lessthan strict

(continued...)
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At oralargument,theRegionstatedthat, in usingthe“reasonably
capable”language,it wasnot seekingto establisha new, lessrestrictive,
standardfor MS4 permits,and that this Permit wasintendedto protect
waterquality standards.In particular,the Regionstatedthat “[i]n the
responseto comments,wewerenot tryingto setupa differentstandard.”
Tr. at 39. Instead,the Regionstatedthat it intendedthe “reasonably
capable”languageas“merely a paraphraseofthe requirementthat [the
Region]found that no more stringentlimits werenecessaryto achieve
waterquality standards.Thatis setforth in [section]30l(b)(l)(c)[of the
Act].” Tr. at 39.

Wehavetwo concernsregardingthemannerin whichtheRegion
has addressedthe questionof the Permit’s meeting water quality
standards.First, it is not clearthat theRegion’sdeterminationthat the
BMPs requiredunderthePermitare“reasonablycapable”of achieving
waterqualitystandardsfully comportswith theregulatoryprohibitionon
issuing a permit “when imposition of conditions cannot ensure
compliancewith theapplicablewaterqualityrequirementsofall affected
states.”40 C.F.R.§ 122.44(d)(2001)(emphasisadded).Simply stated,
the “reasonablycapable”formulation,acceptingas it is ofthe potential
that the Permitwill not, in fact, attain water qualitystandards,doesnot
appeartobeentirelycomparabletotheconceptofensuringcompliance.2°

Second,and more importantly, evenacceptingthe Region’s
suggestionthat ensuringcompliancewaswhat thepermit writer had in
mind, we find nothing in the record,apartfrom District’s section40!

“(continued)
compliancewith statewaterqualitystandards.”SeePetitionersReplyat 4-6. We donot
reachthesearguments,however,becausethe Regionhas statedthat it is not relyingon
this discretionidentified in theNinth Circuit’s analysis.Tr. at 31.

10
The“reasonablycapable”formulationdoesnot appearto becomtion usage

in EPA permits. At oral argument,counselfor the Regionindicatedthat hewasunaware
of any otherpermit that relied upon sucha fonnulationor any Agencyguidancethat
recommendedthisformulationortreatedit ascomparableto adeterminationthat apermit
ensures compliancewith waterquality standards.Ir. at 41-42.
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certification,2’ thatsupportstheconclusionthatthePermitwould, in fact,
achievewaterqualitystandards?1Indeed,theRegionacknowledgedthat
“[u]nfortunately, thepermitwriter didn’t commita lot ofhis analysisto
writing * * s.” Tr. at 46. Although we traditionally assigna heavy
burden to petitionersseeking review of issuesthat are essentially
technicalin nature,seee.g..MoscowMS4,slip op at 9, 10 E.A.D. at_,
we neverthelessdo look to determinewhetherthe recorddemonstrates
that the Regionduly consideredtheissuesraisedin the commentsand
whethertheapproachultimatelyadoptedby theRegionis rationalin light
of all information in therecord. Id, slip op. at 10, 10 E.A.D. — (citing
In re NEHub Partners,L.P., 7 E.A.D. 561,567(EAB 1998)). Without
an articulationby thepermitwriter of his analysis,we cannotproperly
performany review whatsoeverof thatanalysisand,therefore,cannot
conclude that it meets the requirementof rationality. Moreover,
Petitionersargue, and the Region doesnot dispute, that the Region
cannotrely exclusivelyon District’s section401 certification,at least in
a circumstancelike this one in which there is a body of information

2’As describedmorefully supranote5, section401 oftheCWA requiresthat
any applicantfor a federalpermit (including NPDES permits issuedby EPA) must
provide thepermitting agencya certification from the state in which thedischarge
originatesthatthedischargewill comply with thestate’swaterquality standards.CWA
§ 401,33U.S.C. § 1341. In thepresentcase,theDistrict of ColumbiaDepartmentof
Health issued its certification on Januaty6, 2000, that theconditionssetforth in the
seconddraftpermitwould complywith theDistrict’swaterquality standards,approved
waterquality managementplansandDistrict monitoringrequirements.Index pt. 1.1 5,a,

211t bearsnotingthat, in thecontextof an MS4 pern~it,compliancewith water
qualitystandardsneednotbe immediate,butmustoccurwithin“3 yearsafter thedateof
issuanceof suchpermit.” CWA § 402(,p~4~A),33 U.S.C. § 1342(,p)(4)(A); seea/so
Memorandumby E. DonaldElliot, EPA AssistantAdministratorandGeneralCounsel,
to NancyJ. Marvel, RegionalCounselRegionIX, at 4-5 (Jan.9,1991)(“In light of the
expresslanguage,we believe the Agency may reasonablyinterpret the three-year
complianceprovisionsin Section402fp)(4)to apply to all permitconditions,including
thoseimposedunder[section]30l(b)(l)(C) [waterquality standardsl.”).Accordingly,
thedeterminationrelativeto waterquality standardsthatthe permit issueris requiredto
makeatthetime of issuanceis thatthepermitwill achievecompliancewithin threeyears.
As explatnedbelow, however, eventaking this flexibility into accountthe record is
deficient here.
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drawing the certificationinto question. SeeTr. at 43. Accordingly,
additionalrecordsupportfor theRegion’sdeterminationis needed,and,
findingsuchsupportaltogetherabsentfrom therecord,weareremanding
the Permit to the Region to provide and/or develop support for its
conclusionthat thepermit will “ensure”compliancewith the District’s
waterqualitystandardsandto makewhateveradjustmentsin thePermit,
if any,might be necessaryin light of its analysis.23

C. Petitioners‘Issue Two: HickeyRunNumericEffluentLimits

Thesecondcategoryofissuesraisedby thePetitionersconcerns
thePermit’seffluent limits andmonitoringrequirementsfor four outfalls
into HickeyRun. ThePetitionersobjectthat theprescribednumericlimit
is set forth as an aggregatelimit coveringall four outfalls, and the
Petitioners object that the prescribedrequirementsfor monitoring
compliancewith the numericlimit lack the specificity requiredby the
regulations.Petitionersobjecttotheaggregatelimit on thegroundsthat,
accordingto Petitioners,theregulations“require thateffluent limits be
outfall specificunless infeasible” and“EPA hasnot shownthat outfall
specificlimits are infeasible.”Petitionat 5. Petitionerselaborateon this
point in their Reply Brief, stating that “EPA rules explicitly require
outfall specificeffluent limits.” Petitioners’Replyat 6. Petitionersalso
arguein their Petition that “the monitoringprovisionsrelevant to the
Hickey Run effluent limit are inadequatebecausethe Permit fails to
“specif~’the type and interval of requiredmonitoring as well as the
frequency,” and becausethe Permit fails to specify “the precise
monitoring locations.” Petition at 6.

~As we observedabove,ourdeterminationthat theRegionis not requiredto
includenarrativepermit conditionsrequiringcompliancewith waterquality standards
does not precludethe Region from employingsuchprovisionsin any reissuedpermit
upon remand, we note in this regard that inclusion of enforceablenarrativepermil
conditionsrequiringcotnpliancewith applicablewaterquality standardswithin three
yearsmay be particularlyusefulin theeventthat the Regionhasdifficulty statingthat.
withoutsucha condition,compliancewith waterquality standardsis assured.
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TheRegionarguesin its responsethat theHickey Run numeric
effluentlimit is thefirst numericlimitation usedin anyMS4permitbased
on a total maximumdaily load(“TMDL”)24 andthat theeffluent limit is
consistentwith wasteloadallocationsetforth in theHickey RunTMDL
asrequiredby 40 C.F.R.§ l22.44(d)(1)(vii)(B). TheRegionstatesthat
it approvedthe aggregatelimit for four outfalls becausethoseoutfalls
“combineto makeup the Hickey Run headwaters,”and“[a]bove these
outfalls, Hickey Run doesnot existoutsidethestormsewerpipes,”and
furtherthat “the outfails [are] locatedclosetogetherandoneentity (the
MS4) [is] responsiblefor all four outfalls and could bestoverseethe
implementation.”Region’sResponseat 14. TheRegionalsostatesthat
the HickeyRun TMDL wasnot ableto morepreciselyallocatethe load
between the outfalls and that the Petitionersdid not provide any
additionaldataor basisfrom which individual outfall limitations might
bederived. Id. at 15. Thus,theRegionstatesthat it “had no additional
legal or factual basison which to make the Hickey Run limit outfall
specific, and therefore concluded that such individual limits are
infeasible.”Id. at IS.

With respectto monitoringrequirements,theRegionarguesthat
the Permitrequiresmonitoringof Hickey Run no lessthan threetimes
per year usingthe testanalyticmethod specifiedin Part 136, and the
Regionnotesthat thePermit requiresthe District to developa sampling
planwith theFirst AnnualReport. Id. at 16. TheRegionalsoarguesthat
“[t]he Permit requires that all samples and measurementsbe
representativeof the volume and natureof the monitored discharges

24Undersection303(d)of theCWA, statesarerequiredto identi& thosewater
segmentswheretechnology-basedcontrolsare insufficientto implementtheapplicable
waterquality standards,and whicharetherefore“waterquality limited.” 33 U.S.C.
§ 1313(d)(I )(A). Onceasegmentis identified aswaterqualitylimited, thestateis further
requiredto establishtotal maximumdaily loads,orTMDLs, for thewatersegment. 40
C.F.R. § 130.7 (200!). A TMDL is thesumof wasteload allocationsfor point sources
discharginginto theimpairedsegmentand load allocationsfor nonpoint sourcesand
naturalbackground.A TMDL is ameasureof thetotal amountof apollutantfrom point
sources,nonpointsourcesandnaturalbackgroundthatawaterquality limited segment
cantoleratewithout violating theapplicablewaterquality standards,Sc’t’ Id. § 130.2(i)
(2001).



30 GOVERNMENTOFTHE DISTRICT OFCOLUMBIA
MUNICIPAL SEPARATESTORM SEWERSYSTEM

consistentwith 40C.F.R. § 122.4l(j)( 1). Region’sReplyat II. Finally,
the Region statesthat “[t]he monitoring requirements,therefore,are
representativeof the monitoredactivity and otherwiseconsistentwith
federalregulations.”Id. at 11-12.

We concludethat the Petitioners have failed to demonstrate in
their Petitionthat theRegion’sdecisionto speci& anaggregatenumeric
limit for the four outfalls forming the headwatersof Hickey Run was
clearerror or a policy choice that otherwisewarrantsreview of this
Permit. In particular,wecannotendorsePetitioners’argumentthat “EPA
rulesexplicitlyrequireoutfall specificeffluent limits.” Petitioners’Reply
at 6. The regulationcited by Petitionersreadsas follows: “All permit
effluent limitations, standardsandprohibitionsshall be establishedfor
eachoutfall or dischargepointof thepermittedfacility * ‘* ‘p.” 40 C.F.R.
§ 122.45(a)(2001)(emphasisadded).Notably,this regulationidentifies
the location to which thelimitation is applied(i.e, “outfall or discharge
point”) in the disjunctive. Thus, if we are to give meaningto the
disjunctivephrase“or dischargepoint,” we mustreadthe regulationas
contemplatingsome flexibility in appropriatecircumstancesto frame
effluent limits at a point otherthan the outfall. Therefore,we cannot
concludethatthePetitioners’profferedinterpretationis requirednorthat
the regulationprecludesperse the establishmentof a limit at a point
otherthan anoutfall.

Moreover,wefind no clearerrorin theRegion’sconclusionthat,
in the unique circumstancesof this case,an aggregatelimit fixed at a
dischargepoint proximate to four closely connectedoutfalls was
appropriate. In this regard,we notethat, here,(I) theaggregatelimit is
consistentwith theaggregatewasteloadallocationsetforth in theHickey
Run TMDL, (2) thefour outfalls arelocatedclosetogether,(3) a single
entity is responsiblefor all four outfalls, (4) the four outfalls, together,
form the entireheadwatersof Hickey Run, (5) the Regiondetermined
that it wasinfeasibleto allocatetheloadby outfall orotherwiseestablish
an appropriatelimit specific to the individual outfalls, and (6) the
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Petitionersdid notprovideanyadditionaldataor basisfor theRegionto
deriveindividual outfall limitations. SeeRegion’sResponseat l3~l5.25

With respectto monitoring requirements,Petitioners’ point
regardingthe generalityof the Permit’smonitoring provisionsis well
taken. At its inception,thePermitwould notspecifythepreciselocation
or the samplecollection methodof monitoringteststo beperformedon
HickeyRun,althoughthePermitdoescontemplatethatgreaterprecision
will bebrought to theHickeyRunoutfall monitoringplan aspartof the
District’s First AnnualReport. Agencyguidancestatesthat thepermit’s
monitoring and reportingconditionsshould specify (1) the sampling
location,(2) thesamplecollection method,(3) monitoring frequencies,
(4) analyticmethods,and(5)reportingandrecordkeepingrequirements.
U.S. EPA NPDESPermitWriters’ Manual, EPA-833-B-96-003,at 115
(Dec. 1996). This guidancestates further that the permit writer is
responsiblefor determiningtheappropriatemonitoringlocationand for

“explicitly specifying” this in thepermit. Id. at 117. It furtherstatesthat
“[s]pecifying theappropriatemonitoring locationin a NPDESpermit is
critical toproducingvalid compliancedata.” Id. In addition,by “sample
collection method,”the guidancemeansthe type of sampling,suchas
“grab”or“composite”samples,which is distinguishedfromthe“analytic
methods”referencedin 40 C.F.R.part 136. Id. at 122. Theregulations
requirethat all permitsspecifytherequiredmonitoring“type, interval,
and frequency.”40 C.F.R. § 122.48(b)(2001).

“We note that, since the Regionhas determinedthat setting limits for the
individual outfalls into Mickey Run is not feasible,the Regionmight have,consistent
with theregulations,establishedasystem-wideI3MP requirementin lieuof anyeffluent
limitation. See40 C.F.R. § 122.44(a), (k)(2001) (allowing theestablishmentof BMPs
insteadofeffluentlimits whereeffluentlimitationsareinfeasible).Thus,ifsustained,the
Petitioners’objectionmight very well producearesultthatis contratyto whatPetitioners
request:ratherthanresultingin individual limits foreachoutfall,theonenumericeffluent
limit in this Permit might be deleted in favor of reliance on system-wide 13N’IP
requirements. We are not suggestingthat the Region alter the Pennut in this regard.
Ratherwe simply point out that this courseofaction may well havecompliedwith the
regulation.
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Inthepresentcase,theRegionhasnotexplainedwhy it departed
from Agency guidanceby not specifying the precise location for
monitoring theHickey Run discharges,nor hasthe Regionadequately
explainedhowthePermitconditionssatisfythe regulatoryrequirement
to specify the “type, interval,and frequency”of monitoring. Although
theRegionarguesthat thePermitsatisfiesthe regulationsby specifying
that monitoring mustbe conductedthreetimesperyear,seeRegion’s
Responseat 16,this Permitconditiondoesnotappearto specifyboth the
“interval and frequency” of monitoring as required by 40 C.F.R.
§ 122.48(b). Further,thePermit’s referenceto themonitoringmethod
specifiedin 40 C.F.R.part136doesnotappearto satisfytherequirement
thatsamplingmethodsbespecifiedin thePermit. However,theRegion
arguesthat thesedefectsdo not require remandbecausethey will be
curedbeforetheHickeyRunnumericeffluent limit becomeseffective—

thePermitrequirestheDistrict to developa samplingplanwith the First
AnnualReport. Region’sResponseat 16.

We find theproposeddelayeddevelopmentof the Hickey Run
monitoring requirementsto be problematicin two respects.First, both
section 122.48(b)and section 122.44(i) would appearto require that
certain monitoring conditions be included in all permits. Section
122.48(b)statesthat “All permits shall specify” the monitoring type,
intervals, and frequency. 40 C.F.R. § 122.48(b) (2001). Section
122.44(i) states that “each NPDES permit shall include” monitoring
conditionsin additionto those set forth in section 122.48 in order to
assurecompliancewithpermit limitations. Id. § 122.44(i). The Region
hasnot explainedhow its issuanceof this Permit,which doesnot at its
inceptioncontain monitoring requirementsfor Hickey Run, comports
with the regulatorydirective that all permits include theseconditions.
Second, while we recognizethat the monitoring requirementsare
expectedto beaddedat thetimeoftheDistrict’s FirstAnnualReportand
thusshouldbe in placebeforethe Hickey Run effluent limit becomes
effective, we are troubled that this would be accomplishedthrough a
minor permit modification without notice and opportunity for public
comment.SeePermitpts. lIl.E & IX.A.5 (asamended).Given that the
regulations appear to contemplate that monitoring requirements
ordinarily be includedas up-frontpermit conditions— condittonswhich
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would thusordinarily besubjectedto public noticeandcomment— and
thefactthatwefind nothingin theregulationsallowing for minorpermit
modificationsthat authorizesuseof a minorpermit modificationin this
setting,26 we conclude that this Permit does not meet minimum
regulatoryrequirementsand that remandof thesepartsof the Permitis
necessary.We canforeseetwo possiblepathsavailableto theRegionfor
addressingthe Permit’s imprecision in the Hickey Run monitoring
requirementson remand. The path most easily reconciled with the
regulatoryrequirementswould be to add the missingprecisionto the
revisedpermit at its inception. An alternativepathmay be to add the
precisionlater in the context of formal, notice and commentpermit
modification. However,if the Regionpursuesthelatter option, it must
articulateits rationalefor theconsistencyofsuchan approachwith the
regulationsdiscussedabove.27 Accordingly, we remandthe Permit’s
conditions for monitoringdischargesinto Hickey Run to afford the
Region an opportunity to addressthese issuesor to provide a more
detailedexplanationof its analysis.

0. IssuesThreeThroughSeven:ME?Standard

In issuesthreethroughsevenofthePetition,thePetitionersargue
that the Region failed to properly apply the requirementin section
402(p)(3)(B)(iii) of theCWA to reducethedischargeof pollutantsto the
“maximum extent practicable.” Petitionersraise the following sub-
issues:In issuenumberthree,Petitionersarguethat the BMPs required
by thePermitwill produceno reductionsin thedischargesof a varietyof
pollutantsandthat thePermitdoesnotcontainanumberof controlslisted

2640C.F.R. § 122.63(2001). While this provision allows for thepermit issuer

to imposeby minor modification“more frequentmonitoring or reporting,” thereis no
suggestionin thetext oftheregulationthattheestablishmentofmonitoring locationscan
beaccomplishedby minormodification. Seeinfra Part [I.E for furtherdiscussionof4U
C.F.R. § 122.63.

~t:uthcr, it would appearthat, in anycase,thePermitmust beconstructedin
such amannerthat ensuresmonitoringrequirementsarein placebeforetheHickeyRun
numeric effluentI mit becomeseffective
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in the Agency guidancemanualfor MS4 permits. Petition at 6-7. In
issuenumberfour, thePetitionersarguethatthePermit’srequirementfor
evaluationandupgradeof theBMPsovertime constitutesanadmission
thatthecurrentUMPsarenot MEPandthatthereforethepermitcontains
an illegal deferral of compliance. Id. at 7. In issue number five,
Petitionersarguethatthis deferralof compliancethroughupgradesover
timedoesnotcomplywith therequirementof section402(p)to achieve
implementationwithin 3 years. Id. at 7-9. Finally, in issuesnumbersix
and seven, Petitionersargue that a “cost benefit and affordability
analysis”requiredby Part III.E of the Permit is not authorizedby the
regulationsand illegally introducescostandaffordabilityasgroundsfor
not implementingBMPs thatarerequiredto meetMEP. Id. at 8-9.

I. IssueThree:PermitFails MEPDueto NoReductions
in CertainPollutants

The Petitioners argue that the Permit fails to satisfy the
requirementof section402(p)(3)(iii)of theCWA that thePermitreduce
pollutantdischargesto the“maximumextentpracticable.”Petitionat 6.
Petitionersarguethat theBMPs requiredby thePermitwill produceno
reductionsin cadmium(Potomac,AnacostiaandRockCreek),dissolved
phosphorous(Potomacand Rock Creek)and copperand lead (Rock
Creek).Id. Theyalsoarguethat thereductionsoftotalsuspendedsolids,
BOD, COD, total nitrogen and total phosphorusare so small as to
constitutenomeaningfulreduction. Id. The Petitionersalsoarguethat
thePermit fails to comply with the EPA guidancemanualfor the Part2
application,which accordingto Petitioners“setsout in greatdetail the
specific control measuresthat must be includedin any SWMP, and
requiresthat thosemeasuresbe incorporatedinto theMS4 permit.” Id.
at7 (citing U.S. EPAGuidanceManual for thePreparationof Part2 of
theNPDESPermitApplicationsfor DischargesfromMunicipal Separate
StormSewerSystemsat 1-9, 6-1 to -25 (1992)).

The Region argues that, in the absenceof promulgated
technology-basedstandardsdefiningMEP,thepermittingauthoritymust
necessarilyapproachthequestionofwhatconstitutesMEPon a case-by.
casebasis,taking intoaccountthetotality ofthecircumstances.Here,the
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Regionconcludedthat “a relatively largenumberofnewactivitiesto be
performed” under the Permit’s BMPs satisfies the MEP criterion.
Region’sResponseat17 (quotingRegion’sFirstResponseto Comments
at9-10). TheRegionnotesthat“the CurrentSWMPidentifies over220
structuralBMPs that havebeeninstalledand over600 that havebeen
approvedfor installationand/orconstruction.” Id. at 18 (citing Revised
SWMP at 6-2 & tbl. 6.2-1). The Regionnotesfurther that “the SWMP
also details storm water capital projects over the next severalyears
startingwith FY 1998 expendituresof over $1.3 million, FY 1999
projects costing more than $3.1 million and projectedcosts from
FY2000-FY2007of $39 million.” Id. at 18-19. In addition,theRegion
arguesthat “the Permit requiresthe District to implementits current
SWMP,andthen to focusonspecific revisionsto developan upgraded
SWMP that (following EPA approval)will assurepollutantswill be
reducedto themaximumextentpracticable.” Id. at 19 (citing Permitpt.
111).

We concludethat the Petitionershave failed to show any clear
error of fact or law in the Region’s analysisor any policy choicethat
warrantsreview. As we noted at the outset of our discussion, we
traditionallyassignaheavyburdentopetitionersseekingreviewofissues
that are essentiallytechnicalin nature. MoscowMS4, slip op. at 9, 10
E.A.D. ; see also In re Town of AshlandWastewaterTreatment
Facility, NPDESAppealNo. 00-15,slip op.at 10 (EAB, Feb. 26,2001),
9 E.A.D. _; In re NE I-tub Partners, L.P., 7 E.A.D. 561, 567 (EAB
1998). This is grounded on the Agency policy that favors final
adjudicationof mostpermitsattheregionallevel. 45 Fed.Reg.33,290,
33,412(May 19, 1980);seealso MoscowMS4,slip op. at 9, 10 E.A.D.

Irving MS4,slip op.at 16, 10 E.A.D. _; In reNewEnglandPlating
Co., NPDESAppealNo. 00-7, slip op. at 7 (EAB, Mar. 29, 2001), 9
E.A.D. _; TownofAshland,slipop.at9-10,9E.A.D. In re Townof
Hopedale,Rd. of Water & SewerComm‘rs, NPDESAppealNo. 00-4,
slip op. 8-9 n.l3 (EAB, Feb.13, 2001), 10 E.A.D.

WhentheBoard is presentedwith technical issues,we look to
determine whether the record demonstratesthat the Region duly
consideredthe issuesraisedin the commentsandwhetherthe approach
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ultimatelyadoptedby theRegionis rationalin light ofall the information
in therecord. MoscowMS4,slip op.at 10, 10 E.A.D.— (citing NEHub,
7 E.A.D. at 568). If we are satisfied that the Region gave due
considerationtocommentsreceivedandadoptedanapproachin thefinal
permitdecisionthat is rationalandsupportable,wetypically will defer
tothe Region’sposition. Id.

In the presentcase,we note at the outset that Petitioners’
emphasison theamountof reductionachievedfor thevariouspollutants
is misplaced.Thekey questionundersection402(p)(3)(B)ofthestatute
is what is practicable.28 Here, taking into accountthe full range of
considerationsbeforeit,29 theRegionconcludedthat theBMPs required
by the Permitcollectively representthe maximumpracticableeffort to
reducepollution from theDistrict’sMS4. Weare loath to secondguess

“As notedpreviously,the Regionstatedat oralargumentthat it intendsthis
Permitto alsosatisfywaterquality standardsundersection301 oftheAct. Tr. at 32-33,
Although we determinein thispartthatthePetitionershavenot shownanyclearerror in
theRegion’sdeterminationthat theBMPsspecifiedin this PermitwereMEPat thetime
of issuanceof thePermit, the Regionmustalsodetermine,asdiscussedabovein Part
fiB, whetherthe conditionsofthis Permitensureattainmentofwaterqualitystandards
asrequiredby 40 C.F.R. § 122.4(d).

29Thecircumstancesthat existedwhenthe Region issuedthis Permit were
unusualasexplainedby theRegionat oralargument:“WhentheDistrict finishedtheir
applicationin t998andwhenwe issuedthepermit,theDistrict wasstillunderthecontrol
oftheFinancialOversightandManagementAuthority andtherewassomedifficulty in
the District in determiningwhich of the many parts of its governmentwould be
accomplishingwhich taskin what timeframe. Nevertheless,the[Region] foundthat it
wouldberemissin not issuingthepermitwith therequirementsasspecificaswe could
setthem at that time, but to alsorequiretheDistrict to furtheridentify who would do
whatwhen,wherethefundingwouldcomefrom,andto reevaluatethecontrolsthey had
in place.” Tr. at50. TheRegionstatedfurtherthat,sincetheissuanceofthePermit, the
District’sWaterandSewerAuthority hasbeenauthorizedto leadtheadministrationof
thestormwatermanagementprogramandthat “(tihe District hasalsobeenproceeding
forwardwith theimplementationofmanynewstructuralandotherstructuralBMPs and
otherprogramsto reducepollutants.”Tr. at 51. Weassumethattheseimprovementswill
be incorporatedin currentor revisedform into thePermitasSWMP upgradespursuant
to theprocessoutlined in thePermit for such upgrades.Permitpts. Ill,A & IlIF.
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theRegion’stechnicaljudgmentin thisregard.Therecorddemonstrates
that the Regionduly consideredthe issueraisedby Petitionersin their
comments,andtherecorddoesnot leadto theclearconclusionthat any
additionalBMPs beyondthoseidentified in the Permitare practicable
taking into accountall of the relevantcircumstancesin the District.30

Accordingly, we concludethat the position adoptedby theRegion is
rational in light of the information in the recordandconsequentlywe
deny reviewof this issue.

2. IssueFour: UpgradeoftheSW/VIPoverTime

The J3MPs specified in the Permitas the applicableeffluent
limits are the BMPs set forth in the District’s SWMP. The Permit
requiresthat theDistrict’s SWMP,andtheBMPssetforth in theSWMP,
be evaluatedand upgradedover time. ThePetitionersargue that the
Permit’srequirementfor the BMPs to be evaluatedandupgradedover
time constitutesan admissionthat the currentliMPs do not meetthe
MEPcriterionandthat thereforethepermitcontainsanillegal deferralof
compliancewith thepermittingrequirementsof theCWA. Petitionat 7.
This argument,however,mustfail. The Regioncorrectlyrespondsthat
thecurrentliMPs are what the Regionhas determinedto be MEPand
that the evaluationand upgraderequirementis a “normal processof
adjustmentthat the Regionbelievesis necessaryand appropriateto
protectwater quality andmeetthe MEPcriterion.” Region’sResponse
at 19. The evaluation and upgraderequirementof the Permit, and
Agencypolicy forMS4s,recognizesthat knowledgeconcerningeffective
methodsfor controllingpollutantdischargesandbarriersrestrictingthe
ability to controlpollutantdischargeswill necessarilychangeovertime.

“To theextentthat thePetitionersseekto rely on Agencyguidancethat lists
specific kinds of controlmeasuresto be includedin thepermitapplicationandpermit
(EPA, GuidanceManualfor thePreparationofPart2 oftheNPDESPermitApplications
for Dischargesfrom MunicipalSeparateStormSewerSystemsat 1-9,6-Ito-25(1992))
as somehowshowing that theRegion failed to include in this Permit requiredpermit
elements,thePetitionershavefailed to showhow theRegion’sresponseto commentson
this issue did not adequatelyrespond to their comments. More particularly, the
Petitionershavenot evenidentified whatconditionsthattheybelieveshouldbe included
in the l’ermil undertheguidance. Accordingly,we denyreviewon this ground.
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The evaluationandupgraderequirementincorporatesinto thePermita
processfor adjusting the Permit’s terms and conditions to take into
accountnewknowledgeandchangedcircumstancesaffectingpracticality
ofliMPs. This adjustmentprocessdoesnot imply that the Regionhas
failed to properly assessMEP at the time of the Permit’s issuance;it
simplyrecognizesthatwhatis practicablewill changeovertimeandthat
thePermit shouldbeadaptabletosuchchanges.In short,thePetitioners
havenot shownclear error in the Region’s determinationof what is
“practicable”at the time of Permitissuance.

3. IssueFive: Compliancewithin ThreeYears

The Petitionersargue that the evaluationandupgradeprocess
discussedabove does not comply with the requirementof section
402(p)(4)(A)of theCWA to achieveactualimplementationwithin three
years. Petition at 7-8. This argumentalso must fail, The Region
correctly notes that the Permit requires the District to immediately
implementthe liMPs thathavebeendeterminedto be MEP at the time
of Permit issuanceand, in addition, the Permitrequiresthe District to
begin a processof continualupgradeandimprovementof thoseBMPs.
Region’sResponseat 21. Thus,thePermitdoesnotauthorizea deferred
implementationof theliMPs thatweredeterminedto beMEPat thetime
ofissuanceof thePermit; instead,thePermitsimplyrecognizesthatwhat
is practicablewill changeduring thePermit’stermand thatupgradesof
the Permit’s requirementsshouldnot be delayeduntil the Permit is
renewed. Accordingly,hereagainwe deny review.

4. IssuesSix andSeven:TheImplementationPlan and
Cost Benefit Analysis

The Petitionersnote that the Permit requiresthe District to
submiteachyeara SWMP implementationplancoveringthework to be
donein the next threeyearsand to analyzethat work “based on a cost
benefit and affordability analysis.” Petition at 8 (quoting Permit Pt.
lll.E). The Petitionersargue that this “cost benefit and affordability
analysis”is notfoundanywherein theAgency’sregulationsorguidance
documents.Id. at 8-9. Petitionersalsoarguethat the “cost benefitand
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affordability” analysiswould allow the District to avoid liMP effluent
limitations by claiming that it has inadequateresourcesto meet the
implementationschedule. Id. at 9 (issuenumberseven). Specifically,
theystatethat“compliancecannotbecontingenton thewillingnessofthe
Mayor, theControllioard,or Congressto appropriatefunds.” Id. The
Regionarguesthat thePetitioners’concernsareunfounded.TheRegion
arguesthat the“cost benefitandaffordabilityanalysis”is authorizedby
theCWA becauseit ismeantto implementthe“practicability” partof the
MEPtestin determiningliMP requirements.Region’sResponseat 23.
The Region also argues that the Permit specifically states that
affordabilityis nota defensefor compliancewith thePermit’sterms. ld.
(citing Permit, pt. III.E).

Weconcludethat thePetitionershavenotshownanyclearerror
of fact or law or shownthat a policy choice madeby the Regionwith
respectto the“costbenefitanalysis”in partlII.E of thePermitwarrants
review. Webasethis holding, in part,on our recognitionthat this Permit
containsprovisionsestablishingliMPs set forth in the currentSWMP
thatweredeterminedto beMEPat thetimeof thePermit’sissuance,and
it alsocontainsprovisionsrequiringupgradeofthecurrentSWMPwithin
threeyearsofthePermit’sissuance.In this context,therequiredAnnual
Report and SWMP ImplementationPlan serve two functions: they
provide reporting on compliance with the Permit’s requirementto
implementthe currentSWMP,and they provide information, analysis
and preliminary proposalsfor terms to be included in the upgraded
SWMP whenthe Permit is amended.3tInformationconcerninga “cost
benefit analysis”of the various liMPs is relevant for the processof
amendingthePermitwith anupgradedSWMPandnpgradedliMPs. As
statedby theRegion,“[un termsof establishingthepermitrequirements
to reducepollutantsto themaximumextentpracticable, theRegionfinds
cost and affordability information useful in determiningthe degreeof
practicability.” Region’sResponseat 24.

“As discussedbelowin Part tI.E of this decision,we areremandingthose
porlionsolParl llI.E of the Permit that purport to allow theRegionto changetheternis
of the Pennit by minor modification procedures.
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This cost benefit information, however, is not relevant for
determiningcompliancewith thePermit’srequirementthat theDistrict
implement the BMPs in its current SWMP. By incorporatingthe
District’s currentSWMP into thePermit,theRegionhasdeterminedthat
the BMPs set forth in that SWMP areMEP. The Region, thus, has
alreadydeterminedthatthoseliMPs are“practicable”andconsideration
of costsor benefits is not appropriatewhen consideringwhether the
District hascompliedwith the requirementto implementthoseBMPs.
Thisdistinction betweenthe compliance-reportingand futureplanning
functions of the Annual Report and Annual ImplementationPlan is
recognuzedand mandatedby the Permit’s condition that statesthat
“[a}ffordability cannotbeusedasa defensefor noncompliance.”Permit
pt. IH,E. Accordingly,weseeno clearerrorin theRegion’sdecisionto
require that the District’s Annual Implementation Plan provide
informationregardingthecostsandbenefitsofthevariousliMPs covered
by theplan,andwe deny review of this conditionof the Permit.

E. IssueEight: Mod(JIcationsofthePermit

PetitionersarguethatthePermit“illegally authorizessubstantive
changesin permit requirementswithout a formal permit revision.”
Petition at 9. In its Response,the Region“notifles the Boardof the
Region’sproposalto amendthepermitto addressthis issueandthat such
amendmentwould removetheissuefromthis appealin accordancewith
40 C.F.R. § 124.19(d).” Region’s Response at 25. Subsequently, on
January12, 2001, theRegion re-issuedthe withdrawnportion of the
Permit with severalamendments. Thereafter,the Petitionersfiled a
petition for review of the amendmentsto the Pennit. SeePetition for
ReviewandMotion to Consolidate(Feb.2,2001). The Petitionersalso
filed a supplementalbriefsupportingtheir original Petitiononthis issue.
SeeSupplementalReplyBasedon InterveningPermitModification, As
notedabovein PartI.li, wehaveconsolidatedtheFebruary2001 petition
with the original Petition,andwill considerall relatedissuesin thispart
of our analysis.

In their secondpetition, Petitionersrecall that theyhadargued in
the first Petition that the Permitwould improperlyallow eight typesof
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permitmodificationsto bemadeundertheregulationsgoverningminor
modifications. Second Petition at 5. The Petitioners listed these
allegedlyimpropermodificationsin eightcategories. Petitionersargue
that all of the types of modificationsidentified in its original list are
major modifications that must comply with the more stringent
requirementsfor formal permit revisions,includingpublic noticeand
comment. Id. at 7-9. Petitionersstatethat theRegion’samendmentto
the Permit addressedonly a portion of one of those eight types of
modifications. Id. The typesof modificationsoriginally identified by
Petitionersas improperminormodificationsareas follows:

a. Changesin deadlinesfor submissionof Annual
Review, Annual Report,Annual ImplementationPlan,
andUpgradedSWMP (Permitpt. III.A).
b. Changes in deadlinesfor implementing outfall
monitoringandimplementingupgradedSWMP(Permit
pt. Ill-A).
c. Extensionof time for implementingillicit discharge
program(Permit pt. III.B.lO, at 22).
d. EPA approval of schedulefor developing and
implementinganenforcementplanandapprovalof the
plan itself (Permitpt. III.B.l I, at 22-23).
e. EPA determinationof minimum levels of effort
requiredforadditionalSWMPprogramactivitiesneeded
to meetrequirementsof EPA rules(Permitpt. III.B. 12,
at 25).
f. EPA approval, disapprpvalor revision of Annual
ReportandAnnual ImplementationPlan,andupgraded
SWMP (PermitPt. III.E, at 29).
g. Otherprogrammodifications(Permitpt. III.H, at30).
h. Changesinmonitoringlocationsfromthosespecified
in thePermit(Permitpt. IV.A. l,at 34;pt. VillA, at 45;

N, lX.C, at 49).

SecondPetition at 4; see a/so Id. at 7; Petition at 9-10. Petitioners
recognizethat the Region’samendmentto thePermit requiresthat EPA
approvalof the upgradedSWMP(a part of item(1) in the list) be subject
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to majormodificationproceduresof 40C.F.R.~122.62. SecondPetition
at 5. The Petitionerscontinue to argue that all of the remaining
modificationscontemplatedby theseeight categories,including the
remnantofcategory(f) notchangedby theRegion’samendment,arealso
majormodificationsthat cannotbe madeundertheminor modification
procedures. Petitionersalso specifically argue that any changesin
interimcompliancedatescannotextendthedateofcompliancemore than
120 days if implementedundertheminormodificationprovisionsof 40
C.F.R.§ 122.63andthatanylongerextensionscanonlybeaccomplished
by modification undertheproceduresof section122.62.

The Region,in contrast,arguesthat all of the modificationsat
issuefall within theambitof permissibleminormodifications under40
C.F.R.§ 122.63. SeeRegionill’s Responseto PetitionforReviewat 7-8
(Mar. 28, 2001) (“Region’s SecondResponse”).With respectto the
issueof extensionsof interim compliancedates,the Regionarguesthat
“[w]hile thePermitdoesnot explicitly limit suchextensionsto the 120
daysallowedby the regulations,the Permitrequiresthat suchrevisions
be ‘in accordancewith 40 C.F.R. § 122.63,’ which setsforth such a
requirementfor interimcompliancedates.” Region’sSecondResponse
at 8. The Regiongoeson to arguethat themodificationschallengedby
Petitionerin itscategories(a), (b), (c)and(d) areinterimcompliancedate
changesfalling within thescopeof section122.63. Id. at 10-12. The
Regionmaintainsthat the modificationschallengedby Petitionerin its
categories(e) and (0 are merely the proper exerciseof “review and
approval” of various reports and implementationplans and that such
oversight is properlypart of the Region’sduties in administeringthis
Permit. Id. at 12~l3.32 The Region argues that the modification
addressedin Petitioners’ category(g) “only lays out theproceduresby
which theSWMP modificationswill be implementedby theDistrict in
contextwith the complianceschedulediscussedabove. By itself this
provision has no substantive effect.” Id. at 13. With respect to
Petitioners’ final categoryconcerningchangesin monitoring locations

UThe Regionraisesasimilar argumentregardingcategoiy(d) to theextentthat

Petitionersobject to interim “approvals” in that categoty. Region’sSecondResponse
at II.
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(Petitioners’category(h)),theRegionarguesthat“there is nothing in40
C.F.R. § 122.63 that would prohibit EPA from authorizingchangein
monitoring locations for MS4 compliancepurposes.” Id. The Region
also argues that allowing the District to select other equally
representativeoutfalls for monitoring is a reasonableexerciseof its
authorityto monitora complexanddynamicpermit. Id. at 14.

We begin with the regulatory text. Section 122.63, which
governsminormodifications,providesasfollows:

Upontheconsentof thepermittee,theDirector
may modi& a permit to make the corrections or
allowancesforchangesin thepermittedactivity listedin
this section,without following theproceduresof part
124. AnypermitmodUicationnotprocessedasa minor
modificationunderthissection must be madefor cause
and with part 124 draft permit andpublic notice as
requiredin § 122.62. Minor modificationsmayonly:

(a) Correcttypographicalerrors;
(b) Require more frequent monitoring or

reportingby thepermittee;
(c) Changean interim compliance date in a

scheduleof compliance,providedthe new date is not
more than 120 days after the date specified in the
existingpermitanddoesnot interferewithattainmentof
the final compliancedaterequirement;or

(d) Allow for a change in ownership or
operationalcontrol of a facility where the Director
determines that no other change iii the permit is
necessaly,providedthat a writtenagreementcontaining
a specific date for transferof permit responsibility,
coverage,and liability betweenthe current and new
permitteeshasbeensubmittedto the Director.

(e) (I) Changethe constructionschedulefor a
dischargerwhich isa newsource.No suchchangeshall
affect a discharger’sobligation to have all pollution
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control equipment installed and in operationprior to
dischargeunder§ 122.29.

(2) Delete a point source outfall when the
dischargefrom thatoutfall is terminatedanddoesnot
result in dischargeof pollutants from other outfalls
exceptin accordancewith permit limits.

(1) [Reserved~
(g) Incorporate conditions of a POTW

pretreatmentprogram* * * asenforceableconditionsof
the POTW’spermits.

40 C.F.R.§ 122.63(a)- (g) (200!)(emphasisadded).Significantly,this
regulation allows changesto the Permit without formal notice and
commentprocedures“only” when the changesfall within the listed
categories,and it expresslyrequiresall othermodificationsto be made
pursuantto the formal proceduresof section122.62.

With respectto thenarrowissueofwhetherthePermitauthorizes
extensionsof interimcompliancedatesthatarelongerthan 120 days,we
concludethat thebetterinterpretationof thePermitis onethatreconciles
the text of the Permit with the applicablerules. Thus, we adoptthe
Region’s interpretationthat the referencein the Permit to 40 C.F.R.
§ 122.63servesto limit theallowableextensionsof interimcompliance
datesundertakenasminormodificationsto “not morethan 120 daysafter
the datespecifiedin the existingpermitand [providedthat it~doesnot
interferewith attainmentof thefinal compliancedaterequirement.”40
C.F.R. § 122.63(c)(2001). In addition, we also adopt the Region’s
interpretationthat Part 111.11 of the Permit(Petitioners’ category(g))
“[b~yitself * * * hasno substantiveeffect.” Regions’SecondResponse
at 13. Thus,Part111.1-I maynotbereliedupon asindependentauthority
for modifyingthe Permit; ratherauthority for a proposedmodification
mustbeprovidedelsewherein thePermitor in theapplicableregulation.
With respectto bothof theseissues,our interpretationof the Permit’s
termswill be binding on the Region in implementingthe permit. See
Irving MS4,slip op. at 26 n.20, 10 E.A,D. (“[B]ecauseweserveasthe
final decisionmakerfor the Agency in this matter,our interpretation[s]
will bebinding on the Regionin its implementationof thepermit”).
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Next, we consider whether the Region is correct that the
modificationschallengedby Petitionerin itscategories(a),(b)and(c) are
interim compliancedatechangesfalling within the scope of section
122.63(c). See Region’s SecondResponseat 10-13. That section
authorizesthe minor modification proceduresto be usedto change“an
interim compliancedate in a scheduleof compliance.” 40 C.F.R.
§ 122.63(c)(2001).Thus, inanalyzingtheissuesraisedby Petitionerand
the Region’s response,we first must determinewhether the changes
authorizedby the Permit in Petitioners’ categories(a), (b) and (c) are
changesto interimcompliancedatesin a “scheduleof compliance.”

Theterm“scheduleof compliance”is definedby theregulations
to mean “a scheduleof remedial measuresincluded in a ‘permit,’
includinganenforceablesequenceof interimrequirements(forexample,
actions,operations,or milestoneevents)leadingto compliancewith the
CWA and regulations.” 40 C.F.R. § 122.2 (2001). Schedulesof
complianceare requiredto be includedas conditionsof a permit “to
provide for and assurecompliancewith all applicablerequirementsof
CWA andregulations.” Id. § 122.43(a).“Schedulesofcompliance”are
governedby 40C.F.R.§ 122.47,which requires,amongotherthings,that
a scheduleof compliance“shall requirecomplianceassoonaspossible,
butnot laterthantheapplicablestatutorydeadlineundertheCWA.” Id.
§ 122.47(a)(l).

In the present case,Part III.A of the Permit is captioned
“ComplianceSchedule.” In that part of the Permit, thereare various
substantiverequirementsleading to the implementationof an upgraded
SWMP and a scheduleof “deadlines” for steps in that process. In
particular,deadlinesare set for “First Annual Report,” “Implement
outfall monitoring,” “First AnnualImplementationPlan,”submissionof
“UpgradedSWMP,” and “Implement UpgradedSWMP.” Permit Pt.
LIlA, tbl. I. PartIII.A of thePermitalsostatesthat“the requirementsin
Table 2 in Part III.B of this permitare to be usedin developmentof the
upgradedSWMP” and that “[t]he District’s November4, 1998 SWMP
(or revised/upgradedSWMP) is also incorporatedby referenceinto this
permit.” Permit pt. llL.A at 6. Both the substantiverequirementsset
forth in Part LI1.A of the Permit and the requirementsin Table 2 in
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PartIII.B of the Permitappearto be “schedule[s]of remedialmeasures”
fitting theregulatorydefinitionof “scheduleof compliance.” 40 C.F.R.
§ 122.2 (2001). In addition,thesedeadlinesappearto be“enforceable
sequence[s}ofinterimrequirements(for example,actions,operations,or
milestoneevents)leadingtocompliancewith theCWA andregulations.”
Thus,weconcludethatthePetitionershavefailedtoshowanyclearerror
of fact or law, or importantpolicy decision,warranting review of the
Region’sdecisionto characterizethedeadlinesset forth in Part Ill.A as
“interim compliancedate[s] in a scheduleof compliance”that may be
modified as set forth in 40 C.F.R. § 122.63(c). Accordingly, as
Petitioners’categories(a) and(b) list deadlinessetforth in PartlIlA, we
declineto grant review of theseportionsof the Permit.

Wealsofind crediblethe Region’sargumentthat the deadlines
identifiedby Petitionersin theircategory(c) areappropriatelyviewedas
“interim compliancedate[s~in a scheduleof compliance”under 40
C.F.R.§ 122.63(c).Category(c) refersto deadlines,andauthorizations
forextensionsof suchdeadlines,thatareset forth in PartIII.B. 10 of the
Permit. Thesedeadlinesappearto beadditionaldetailedsub-partsof the
deadlinesidentifiedin the scheduleof complianceset forth in PartIII.A
of thePermit. Accordingly,we declinereview of Petitioners’category
(c). We note,consistentwith our holding above,thatany extensionof

the deadlinessetforth in PartsIll.A and III.B.I0 of thePermitmay not
bemore than 120 daysfrom the date in the existing Permit. 40 C.F.R.
§ 122.63(c)(2001).

Weconclude,however,that thePetitionershaveshownthat the
Regionerredin approvinga Permitconditionthat authorizeschanges
listedin Petitioners’categories(h) asminormodificationsundersection
122.63, and we conclude that Petitionershave raised substantial
questionsregardingthe scopeof changesauthorizedby the Pennit
conditionsidentifiedin Petitioners’categories(d), (e) and(fl that require
clarification.

In Petitioners’category(h), they objecttothePermit’sconditions
thatauthorizechangesto themonitoringlocationsthatarerequiredby the
Permit (Pennit pts. IV.A.l, VILlA, lX.A.5 & lX.C). The Region
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themasmeritorious,33and becausetheRegionfailed to makechangesto
the Permitor to otherwiseaddressPetitioners’concernsregardingthese
waiversandexemptions,weareremandingthis portionof thePermitto
theRegionto eithermakeappropriatechangestothePermitor to explain
why thePetitioners’ commentsdo not merit changesto thePermit.

III. CONCLUS1ON

For theforegoingreasons,this matteris remandedto theRegion
for furtherproceedingsconsistentwith this decision.

So ordered.

“Based on our review, theremay be causefor treatingtheseconcernsas
meritorious,Petitionersobservethat21 DCMR § 514.1allows variancesto requirements
for land disturbingactivities, erosioncontrol requirements,andstormwatercontrol at
construction sites, all of which are part of the storm water managementactivities
incorporatedas BMPs into the Permit. Petitioners’ Reply at 12-13. In addition,
Petitionerspoint out that theexemptionprovisionsof2l DCMR §~527.1 and528 also
applyto storm watermanagementrequirementsincorporatedasBMPs into thePermit.
Id. at 3. Ii is notclear howtheseBMPscan be enforceableobligationsof the Pennit
whentheDistrict’s regulationsthatarealsoincorporatedinto thePermitgranttheDistrict
theright to grantwaiversandexemptionsfrom theseI3MP requirementsunderstandards
that apparentlyarenot found in federal law and without notice to the Region or the
public. ‘the Region shouldaddressthese issueson remand,eitherby changesto the
Permit or by an explanationof the Region’s rationalefor why theseconcernsdo not
warrant utoditicatoils to the Permit.
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CASE SUMMARY

PROCEDURALPOSTURE: Petitionerconservationists
soughtreviewof a decisionof respondentIllinois
PollutionControlBoardin which it refusedto set asidea
NationalPollutantDischargeElimination System
(NPDES)permit issuedto respondentcoalcompanyby
respondentIllinois EnvironmentalProtectionAgency
(IEPA). Theyarguedprimarily that the IEPA should
havereopenedpublic commentafter significantly
alteringa draftpermit.

OVERVIEW: Pursuantto 33 U.S.C.S. § 1342, the
federalEnvironmentalProtectionAgencyhadauthorized
theIEPA to administerits own NPDESpermitprogram,
accordingto its own rules,within theparametersof the
FederalWaterPollutionControl Act. Nothingin the
authorizingfederalstatuterequiredthe IEPA to go
beyondtherequirementthat it allow public participation
to require it to reopenapublic commentperiod.In the
instantcase,in fact, the final permitcontainedfar greater
limitationson the coalcompany’sdischargeof effluent
into acreekthanthe draftpermithad.The regulations
promulgatedpursuantto theIllinois Environmental
ProtectionAct providedplentiful opportunitiesforpublic
participation.Section40(e)ofthat act, 415 111. Comp.

Stat. Ann. 5/40(e)(West2000), furthermadeit clearthat
it wasthe conservationists’burdento showirregularities
in theissuanceof the permit,andthis theyhadfailedto
do.Theotherissuesthat the conservationistssoughtto
raisewereeithermootor inadequatelyarguedfor review.

OUTCOME: Thecourtaffirmedtheadministrative
decision.

CORETERMS: regulation,publiccomment,issuance,
CleanWaterAct, public hearing,monitoring,
administrator,publicparticipation,tentative,revised,
round,burdenofproof, issuing,water,public notice,
notice,third-party,tributary,storm,drastically,
administer,guidelines,revision,prepare,thirdparty,
biological,unnamed,basin,tentativedecision,permit
application

CORE CONCEPTS-

EnvironmentalLaw: EnvironmentalQuality Review
EnvironmentalLaw:WaterQuality
TheUnited StatesEnvironmentalProtectionAgency
generallywaivesitsright to reviewNationalPollutant
DischargeEliminationSystempermits issuedby the
Illinois EnvironmentalProtectionAgencyto coalmine
operators.

EnvironmentalLaw: WaterQuality
TheultimateobjectiveoftheFederalWaterPollution
ControlAct (the CleanWaterAct), asdescribedat 33
U.S.C.S. § 1251(a),is to restoreandmaintain the
chemical,physical,andbiological integrityof the
nation’swaters,andit establishesa permitprogram,the
NationalPollutantDischargeEliminationSystem
(NPDES), to achievethisgoal.Underthis program,any
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pollutantdischargeinto navigablewaterswithout an
authorizationpermit is banned.Congressintendedthat
much of this authoritydevolveto thestates.33 U.S.C.S.
§ 1251(b).TheCleanWaterAct stipulatesthat anytime
afterthepromulgationof federalguidelinesestablishing
theminimum elementsof statepermit programs,astate
maysubmita descriptionof aproposedprogram,along
with a statementfrom the stateattorneygeneralthat state
law providesadequateauthorityto carryout the program,
for evaluationby theAdministratorof the UnitedStates
EnvironmentalProtectionAgency.If thestateprogram
satisfiesthe statutoryrequirementsof 33 U.SCS. §
1342(b),andthe guidelinesissuedunder33 U.S.C.S.§
13140), theAdministratormust approvethe program.
Thestatethenassumesprimaryresponsibilityfor the
issuanceof permitsandfor the administrationand
enforcementof theNPDESprogramwithin its
jurisdiction.

Environmental Law: WaterQuality
See415 111. Camp.StatAnn. 5/13(b)(I) (West2000).

EnvironmentalLaw: WaterQuality
In Illinois, a partyseekinga NationalPollutantDischarge
EliminationSystempermit mustfile anapplicationwith
theIllinois EnvironmentalProtectionAgency(IEPA). 35
IlL Admin. Codetit 35, § 309.103(2002). If the
applicationis complete,the IEPApreparesa tentative
determinationregardingtheapplication,andif the
agencyintendsto issuethepermit,preparesadraft
permit. Ill. Admin.Codelit 35, § 309.108(2000).

EnvironmentalLaw: WaterQuality
Uponreceivinga National PollutantDischarge
EliminationSystem(NPDES)permit application,the
Illinois EnvironmentalProtectionAgency(IEPA) must
issuea public noticeof thepermit applicationandthe
agency’stentativedeterminationto issueor denythe
permit. IlL Admin.Codetit 35,§ 309.109(2002).This
noticemustprovide fora periodofnot lessthan30 days
for personsto submitpublic commentsonthe agency’s
tentativedeterminationand,whereapplicable,on the
draftpermit. Ill. Admin.Codetit. 35,§ 309.109(b)
(2002),pursuantto which all commentsshall be
submittedto the agencyandto theapplicantandshallbe
retainedby the agencyandconsideredin the formulation
of its final determinationswith respectto theNPDES
application.TheIEPA alsomustprovidenotice of the
permitapplicationto othergovernmentalagencies.Ill.
Admin. Codelit 35, § 309.114(2002).

EnvironmentalLaw: WaterQuality
If the Illinois EnvironmentalProtectionAgency(IEPA)
determinesthat thereexistsa significantdegreeofpublic
interestin aproposedNational PollutantDischarge
Elimination System(NPDES)permit, theagencyshall

holda public hearingon the issuanceordenialof the
permit. Ill. Admin.Codelit 35, § 309.115(a)(2002).
Following thepublic hearing,the agencymaymakesuch
modificationsin the termsandconditionsofproposed
permitsas maybeappropriate.IlL Admin.Codelit. 35, §
309.119(2002).The IEPA must transmitto the regional
administratorof theUnited StatesEnvironmental
ProtectionAgency forhisapprovala copyof thepermit
proposedto beissuedunlessthe regionaladministrator
haswaivedhis right to receiveandreviewpermitsof its
class.IlL Admin.Codelit 35, § 309.119(2002).The
IEPA alsomustprovidea noticeof suchtransmissionto
theapplicant,to anypersonwho participatesin the
public hearing,to anypersonwho requestedapublic
hearing,andto appropriatepersonson the mailing list
establishedunderIlL Admin. Codelit. 35,§~309.109-
309.112.Suchnotice shallbriefly indicateany
significantchangesthat weremadefrom termsand
conditionsset forth in thedraftpermit. IlL Admin. Code
lit. 35, § 309.1/9(2002).

EnvironmentalLaw: WaterQuality
After conductingahearingon anapplicationfor a
NationalPollutantDischargeEliminationSystempermit,
theIllinois EnvironmentalProtectionAgency(IEPA)
mustissuearesponsivenesssummary,addressing
commentsmadeduring thepublic hearing.IlL Admin.
Codelit. 35, § 166.192(2002).If the IEPA doesnothold
a public hearingafterthe closeof the commentperiod,
the agencymust,afterevaluationof anycomments
which mayhavebeenreceived,eitherissueordeny the
permit.

Governments:Legislation:Interpretation
In casesinvolving the interpretationof astatuteby an
agencychargedwith administeringit, the agency’s
interpretationis affordedconsiderabledeference,but it is
notbindingon thecourtandwill berejectedif erroneous.

Governments:Legislation: Interpretation
The cardinalruleof statutoryconstructionis to ascertain
andgiveeffect to theintentof the legislature.

Governments:Legislation:Interpretation
Thewordsof astatutearegiventheirplain and
commonlyunderstoodmeanings.

Governments:Legislation:Interpretation
Only whenthemeaningof theenactmentis unclearfrom
thestatutorylanguagewill thecourtlook beyondthe
languageandresortto aidsfor construction.

Governments:Legislation:Interpretation
A courtshouldnotdepartfrom thelanguageofthe
statuteby readinginto it exceptions,limitations,or
conditions that conflict with the intentof the legislature.
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EnvironmentalLaw: WaterQuality
AdministrativeLaw: AgencyAdjudication: Reviewof
Initial Decisions
SeeIllinois EnvironmentalProtectionAct§ 40(e)(I),(3),
415 III. Comp.Stat.Ann. 5/40(e)(I), (3) (West2000).

Governments:Legislation: Interpretation
Thebestevidenceof legislativeintent is the statutory
languageitself, whichmustbegiven its plain and
ordinarymeaning.

EnviránmentalLaw: WaterQuality
Whenthepetitionerin aNationalPollutantDischarge
Elimination Systempermitappealis thepermit
applicant,thepetitionerhastheburdenof provingthat
therequestedpermitwouldnot violate theIllinois
EnvironmentalProtectionActor theregulationsof the
Illinois PollutionControlBoard.Thescopeof this
burdendoesnot changewhenthepetitioneris a third
partychallengingthe issuanceof a permit. Thus,athird-
partypetitionermustshowthatthepermit, asissued,
would violatetheAct or theBoard’sregulations.

EnvironmentalLaw: WaterQuality
AdministrativeLaw: AgencyRulemaking:State
Proceedings
Pursuantto FederalWaterPollutionControlAct (Clean
WaterAct) § l342(b)(3),33 U.S.C.S.§ 1342(b)(3),any

statedesiringto administerits ownNationalPollutant
DischargeElimination System(NPDES)permitprogram
mustdemonstratethat it hasadequateauthorityto insure
thatthepublic receivesnoticeof eachapplicationfor a
permit andto provideanopportunityforpublic hearing
beforearuling on eachsuchapplication.This public
participationrequirementfor draftpermits is specifically
setforth at40 C.F.R.§~124.6, 124.10,124.11, 124.12
(2000).Notably absentfrom theCleanWaterAct’s
requirementsfor stateNPDESprogramsis any
requirementthat suchprogramsincludeprovisionsfor
thereopeningof thepublic commentperiodor the
preparationof anewdraftpermitbasedon information
submittedduring theinitial commentperiod.

EnvironmentalLaw: WaterQuality
Becausethe UnitedStatesEnvironmentalProtection
Agency(USEPA) hasapprovedthe Illinois National
PollutantDischargeEliminationSystem(NPDES)permit
programascomplyingwith theFederalWaterPollution
ControlAct (CleanWaterAct), challengesto the
issuanceby the Illinois EnvironmentalProtection
Agency (IEPA) of anNPDESpermitmust beevaluated
solely on thebasisof applicableprovisionsof theIllinois
EnvironmentalProtectionAct andstateregulations.To
theextentthat a challengerbelievesthat the Illinois
NPDESpermitprogramdoesnot conformto the

applicableprovisionsof the CleanWaterAct, it may
challengetheUSEPAapprovalof the Illinois program.

EnvironmentalLaw: WaterQuality
SeeIlL Admin. Codelit. 35, § 309.119(2002).

AdministrativeLaw: Agency Rulemaking:Rule
Application& Interpretation
In general,administrativeagenciesarerequiredto apply
theirrules as written,withoutmakingadhocexceptions
in adjudicationsofparticularcases.

AdministrativeLaw: Separation& DelegationofPower:
LegislativeControls
Agenciesonly havethepowergiven to themthrough
enablinglegislation.

EnvironmentalLaw: WaterQuality
Section39 ofthe Illinois EnvironmentalProtectionAct,
415 IlL Comp.SlatAnn. 5/39(a) (West2000),explicitly
providesthatin grantingNationalPollutantDischarge
EliminationSystempermits,theIllinois Environmental
ProtectionAgencymayimposesuchconditionsasmay
benecessaryto accomplishthepurposesof thatAct, and
asarenotinconsistentwith theregulationspromulgated
by the Illinois PollutionControlBoardthereunder.

EnvironmentalLaw: WaterQuality
AdministrativeLaw: AgencyRulemaking:State
Proceedings
Any personmaysubmita regulatoryproposalfor the
adoption,amendment,or repealof a regulation.415 Ill.
Comp. Stat.Ann. 5/27(West2000); IlL Ad~nin.Codetit.

35, § 102.200(2002).

Civil Procedure:Justiciability:Mootness
Whenan opinionon aquestionoflaw cannotaffectthe
resultas to thepartiesor controversyin thecasebefore
it, acourtshouldnot resolvethequestionmerelyfor the
sakeof settinga precedentto governpotentialfuture
cases.However, in certain,rarecases,a mootissuemay
beconsideredwherethemagnitudeor immediacyofthe
interestsinvolvedwarrantsactionby thecourtor where
theissueis likely to recurbut unlikely to lastlong
enoughto allowappellatereviewto takeplacebecause
of the intrinsically short-lived natureof the
controversies.

Civil Procedure:Appeals:Briefs
Civil Procedure:Appeals:Recordson Appeal
It is a rudimentarynile of appellatepracticethat an
appellantmaynot makea pointmerelyby statingit
withoutpresentinganyargumentin support.Failureto
cite to relevantauthorityforfeitsanissueon appeal.
Strictadherenceto therequirementof citing relevant
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pagesof therecordis necessarytoexpediteandfacilitate
theadministrationofjustice.

COUNSEL: For PrairieRivers Network,
Petitioner/Appellant:Albert Ettinger,Environmental
Law & Policy Center,Chicago,IL. ARGUER:For
Appellant:Albert Ettinger.
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JUDGES:JUSTICEROBERTJ. STEIGMANN
deliveredtheopinionof thecourt.Honorable[*2]JohnT.
McCullough,S. - CONCUR, HonorableJohnW. Turner,
J. - CONCUR.

OPINIONBY: RobertJ. Steigmann

OPINION: JUSTICESTEIGMANN deliveredthe
opinionof thecourt:

In December2000,respondent,the Illinois
EnvironmentalProtectionAgency (IEPA or agency),
issueda final NationalPollutantDischargeElimination
System(NPDES)permitto respondentBlack Beauty
CoalCompany(Black Beauty).In January2001,
petitioner, PrairieRivers Network( Prairie Rivers) , a
river conservationgroup,filed a petitionwith
respondent,the Illinois PollutionControl Board(Board),
requestingthat the Boardsetasidethe final NPDES
permit issuedto BlackBeauty.In August2001,the
BoarddeniedPrairie Rivers’ petitionandaffirmed the
IEPA’s issuanceof the final permit.

PrairieRivers appeals,arguingthatthe Boarderred
by denying Prairie Rivers’ petitionbecause(1) the
IEPA failed to provide it with ameaningfulopportunity
to participatein the fmal NPDESpermit-writingprocess;
(2) the final permitdid not includecertainrequired

conditions;and(3) the IEPA improperlyrelied on
documentsproducedby BlackBeautyafter thepublic
commentperiod. Weaffirm.

I. BACKGROUND

Vermilion GroveMine is[*3] anewcoalmine located
a fewmilessoutheastof Georgetown,Illinois. Black
Beautyleasesthe VermilionGroveMine from Vermilion
Coal. In May 2000,the IEPA receivedBlack Beauty’s
“Applicationfor SurfaceCoalMining andReclamation
OperationsPermit,” in which Black Beautysoughtan
NPDESpermit todischargegroundwaterand storm
waterinto anunnamedtributary of the Little Vermilion
River. BlackBeauty’splansshowedthat it intendedto
(1) drill ahole in thegroundto establishthe mine
entrance,(2) createair shaftsfor ventilation,(3) establish
sedimentbasinsto controldrainagein thedisturbed
areas,and(4) build apreparationplant, a rail loop and
load-outfacility, andanoffice building.Accordingto the
plan, thecoalwouldbe movedby conveyorsfrom the
undergroundmine to aprocessingarea,whereit would
becleaned,screened,andcrushed.All stormwater
runofffrom themine would be collectedinto three
connectedbasins(designatedas “003,” “003A,” and
“003B”). In theeventthatthe basinsystemreachedits
capacitydueto heavyrainfall, the waterthat couldnotbe
held in thebasinswould bedivertedthrougha discharge
point(outfall 003) into theunnamed[*43tributary.

On August4, 2000,the IEPA issueda public notice,
pursuanttosection309.109ofTitle35 ofthe Illinois
AdminislrativeCode(Code)(35 IlL Adm. Code§
309.109(ConwayGreeneCD-ROM June2002)),that
after reviewingBlack Beauty’sapplication,the agency
hadtentativelydecidedto issueBlackBeautyan NPDES
permit.Thepublic noticealso includeda copyof the
draftNPDESpermit.

AlthoughtheUnitedStatesEnvironmentalProtection
Agency(US EPA) hasgenerallywaivedits right to
reviewNPDESpermitsissuedby the IEPA to coalmine
operators,on August29,2000,theUS EPA exercisedits
preemptiverightsundersection123.44(a) (1) of the
Codeof FederalRegulations(40C.F.R. § 123.44(a)(I)
(2000))andrequested90 daysto review thedraftpermit.

Basedon thedegreeof public interestin its tentative
decision,the IEPA determinedthat a public hearingwas
requiredundersection309.115of Title 35 of the Code
35 IlL Adm. Code§ 309.115(ConwayGreeneCD-ROM
June2002)). On September20, 2000,theagencyandthe
Illinois Departmentof NaturalResourcesconducted[~5]
a public meetingatGeorgetown-RidgeFarmHigh
Schoolto inform the public aboutthe proposedpermit
andpreparethosecitizenswho plannedonparticipating

4



in the subsequentpublic hearing.On September27,
2000,a public hearingon the draftpermit washeld atthe
Georgetown-RidgeFarmHigh School. Prairie Rivers
attendedandparticipatedin boththepublic meetingand
thehearing.

On October6, 2000, in responseto concernsraisedat
thepublic hearingandothercommentson thedraft
permit,anIEPA employeeaskedBlackBeauty to
providetheagencywith additionalinformationregarding
thepermit. In response,Black Beautyhireda consultant,
AdventGroup,Inc. (Advent),to performastudyand
prepariareport.On October20, 2000,Advent issuedits
report, in which Advenfs scientistsconcludedthat the
anticipatedinfrequentdischargethroughoutfall 003,
whichwould only occurduringsignificantrainfall,
would notharmthe environment.

Thepublic commentperiodon theIEPA’s tentative
decisionclosedon October27, 2000.During thepublic
commentperiod,severalagenciesandgroupssubmitted
commentsregardingtheIEPA’s tentativedecisionand
suggestedchangesto thedraft[*6] NPDESpermit. On
October27,2000, PrairieRivers submittedcomments
thatcriticizedthe draftpermitandadvocatedfor
stringentmonitoringconditions.

OnOctober30, 2000,the US EPAobjectedto thedraft
NPDESpermit.TheIEPA consideredall inputand
suggestedchangesto thedraftpermit,discussedand
reacheda consensuswith theUS EPA, anddevelopeda
final NPDESpermit. On December22, 2000, theUS
EPA withdrew its objectionto thedraftpermit and
approvedthefinal permit. On December27, 2000, the
IEPA issuedthefinal permitand issueda public notice
of its decisionandaresponsivesummary,which
addressedall concernsraisedby citizensand
organizations,including PrairieRivers and the US EPA.

Thefinal NPDESpermit issuedto BlackBeautywas
generallymorerestrictiveandcontainedmoreconditions
than thedraftpermit. In particular,the final permit
included thefollowing changes:(1) theeffluent
limitation for sulfatewasreducedtoa morerestrictive
level (1,000milligramsperliter, ascomparedto the
previous3,500milligramsperliter); (2) thepotentialfor
SlackBeautyto avoidsulfateandchloride monitoring
was eliminated;(3) dischargemonitoring
requirements[7]wereincreasedfrom onesampleper
stormwaterdischargeevent(with atotal requirementof
threeperquarter),to daily monitoringof all stormwater
dischargeevents;(4) all referencesto mine discharges
beingexemptfrom waterquality standardswere
removed;(5) additionalsedimentationpondoperation
andmaintenancerestrictionswere included;and(6)
biological inventoryandwaterqualitymonitoringof the

Little Vermilion Riverandthe unnamedtributary were
added.

In January2001, PrairieRivers filed apetition with
theBoard,requestingthat theBoardsetasidethefinal
NPDESpermitissuedto BlackBeauty.In that petition,
PrairieRivers allegedthe following: (1)during the
September27, 2000,public hearingandduring the
public commentperiod, PrairieRivers andits members
identified legal andscientific flaws in the draftNPDES
permit; (2) the fmalpermitcontained“certain conditions
andlimits thatwerenotcontainedin thedraftpermit that
wassubjectto public review”; (3) the final permit
contained“most of thedefectsthatwere identifiedby
PrairieRivers in thedraftpermit”; (4) thefinal permit
containedambiguousprovisionsregardingmonitoring
and[’8] no operationplanwas setforth regardinghow
provisionsrelatedto precipitationeventswouldbe
implementedor enforced;(5) aproperantidegradation
analysishadnotbeencompleted;and(6) Prairie
Rivers’ members“will beaffectedadverselywhen
pollutiondischargedunderthepennitinjuresthe ecology
of the Little Vermilion watershedasaresultof [the
IEPA’s] failure to requireprotectiveeffluent limits,
monitoring,antidegradationanalysisandmixing zone
delineation.”

In May 2001, the Boardconducteda hearing,at which
thepartiesintroducedevidenceandpresentedoral
argument.In addition,membersof thepublic provided
commentsbothduringandafter thehearing.Following
thehearing,thepartiessubmittedwritten briefs. In
August2001,the BoarddeniedPrairie Rivers’ petition
andaffirmed theIEPA’s issuanceof thefinal NPDES
permit to BlackBeauty.

In September2001, PrairieRivers filed anoticeof
appeal.This courthasallowedthe Illinois Environmental
RegulatoryGroupandtheVennilion Coal Company to
file briefs as amicicuriae.

II. ANALYSIS

A. TheIllinois NPDESPermitProgram

“The history andgoalsof theFederalWaterPollution
ControlAct[t9] [(CleanWaterAct)] andits amendments
have been chronicledin numerousjudicial opinions.See,
e.g., AmericanFrozenFoodInst v. Train, 176 U.S.
App. D.C. /05, 1/1-22, 539 F.2d107,113-24(1976);
California v. EPA, 511 F.2d 963 (9th Cir. /975).
Congress’ultimateobjectivewas‘to restoreandmaintain
thechemical,physical,andbiological integrity of the
Nation’s waters,’ [(‘33 U.S.C.§ 1251(a)(1976))],andit
establishedapermitprogram,theNPDES,to achieve
this goal.Underthisprogram,anypollutantdischarge
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into navigablewaterswithout [a US] EPA authorization
permit is banned,andthe [US] EPA was instructedto
makethepollution controlsinherentin its permits
increasinglystringentover time.

Althoughtheadministrationandenforcementof the
permitprograminitially was vestedentirelyin the [US]
EPA, Congressintendedthat muchof this authority
would devolveto thestates.[33 U.S.C.§ 1251(b)(Supp.
I 1977).]The CleanWaterAct stipulatesthat anytime
afterthe promulgationof [US] EPAguidelines
establishingthe minimumelementsof statepermit
programs,a state[* l0]may submita descriptionof a
proposedprogram,alongwith a statementfrom the state
attorneygeneralthat statelaw providesadequate
authorityto carryout the program,for evaluationby the
Administratorof the [US] EPA. If thestateprogram
satisfiesthestatutoryrequirementsof section402 (b), 33
U.S.C.§ 1342(b), andtheguidelinesissuedundersection
304(i), 33 U.S.C.§ 1314(i), theAdministratormust
approvethe program.Thestatewould thenassume
primaryresponsibilityfor the issuanceof permitsandfor
theadministrationandenforcementof theNPDES
programwithin its jurisdiction.” Citizensfor a Better
Environmentv. EnvironmentalProtectionAgency,596
F.2d 720, 721-22(7th Cir. 1979).

In October 1977,the US EPAadministratorapproved
Illinois’s proposalto administertheNPDESprogram
within Illinois. In Citizensfor a BetterEnvironment,596
F.2dat 724, the SeventhCircuitCourtof Appeals
invalidatedthe administrator’sapprovaloftheIllinois
NPDESpermit program,on the groundthat theUS EPA
hadfailedto promulgateregulationsproviding forpublic
participation in[* I I] stateenforcementactions.In
response,theUS EPApromulgatedsucha regulation(40
C.F.R. § 123.27(d)(2000)), andIllinois lateragreedto
abideby it. In April 1981,theUSEPAapprovedthe
revisionto Illinois’s NPDESprogram(46 Fed. Reg.
24295-02(1981)).

SubpartA ofpart309 ofTitle 35 of theCode,which
was enactedby the Board(seeIn reNPDESRegulations,
14 PCB 661 (Ill. Pollution ControlBoard,December5,
1974)), specifiesthat the IEPA mustissueNPDES
permits using the following procedures.See415 ILCS
5/13(b)(1) (West2000)(“the Boardshall adopt ‘““‘

requirements,standards,andprocedureswhich*~ are

necessaryor appropriateto enablethe Stateof Illinois to
implementandparticipatein the [NPDESJ”).First, a
partyseekinganNPDESpermitmustfile an application
with the IEPA (35 IlL Adm. Codes309.103(Conway
GreeneCD-ROMJune2002)). If the applicationis
complete,theIEPA preparesa tentativedetermination
regardingthe application,andif theagencyintendsto

issuethepermit, preparesa draftpermit ( 35 IlL Adm.
Code~309.108(2000)).[*12]

Second,the IEPA mustissueapublic noticeof the
permit applicationandthe agency’stentative
determinationto issueordenythepermit ( 35 IlL Adm.
Code§ 309.109(ConwayGreeneCD-ROM June2002)).
This noticemustprovidefor a periodof not lessthan30
daysfor personsto submitpublic commentson the
agency’stentativedeterminationand,whereapplicable,
on thedraftpermit. See35/iL Adm. Code~309.109(b)
(ConwayGreeneCD-ROM June2002) (“All comments
shallbe submittedto theagencyandto theapplicant”
and “shall beretainedby theagencyandconsideredin
the formulation of its final determinationswith respectto
the NPDESapplication”).The IEPA also mustprovide
noticeof thepermit applicationto othergovernmental
agencies(35IlL Adm. Code,ç309.114(ConwayGreene
CD-ROM June2002)).

Third, if the LEPA determinesthat “thereexistsa
significantdegreeofpublic interestin theproposed
permit,” the agency“shall holda public hearingon the
issuanceor denial” of thepermit( 35 IlL Adm.Code§
309.1/5(a) (ConwayGreeneCD~ROM[*13] June
2002)). “Following thepublic hearing,theagencymay
makesuchmodifications in the termsandconditionsof
proposedpermitsasmaybeappropriate.”(Emphasis
added.)35 IlL Adm.Code§ 309.119(ConwayGreene
CD-ROM June2002).TheIEPA must“transmit tothe
regionaladministrator[of theUS EPA] forhisapprovala
copyof thepermitproposedto beissuedunlessthe
regionaladministratorhaswaivedhis right to receiveand
reviewpermitsof its class.”35 IlL Adm.Code§ 309.1/9
(ConwayGreeneCD-ROM June2002).TheIEPA also
must

“providea noticeof suchtransmissionto theapplicant,to
anypersonwhoparticipatesin thepublic hearing,to any
personwhorequestedapublic hearing,andto
appropriatepersonson themailing list establishedunder
sections309.109through309.112.Such noticeshall
briefly indicateanysignificantchangeswhichweremade
from termsandconditionsset forth in thedraftpermit.”
(Emphasisadded.)35 IlL Adm.Code§ 309.1/9(Conway
GreeneCD-ROMJune2002).

In addition, the IEPA mustissuea responsiveness
summary,[* 14] addressingcommentsmadeduring the
public hearing.35 Ill. Adm. Code§ /66.192(Conway
GreeneCD-ROMJune2002).

If the IEPA doesnotholda public hearingafter the
closeof the commentperiod, theagencymust,“after
evaluationof anycommentswhich mayhavebeen
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received,eitherissueor denythepermit.” 35 IlL Adm.

Code§ 309.112(ConwayGreeneCD-ROM June2002).

B. Standardof Review

The issuesraisedon appealrelateto the interpretation

of statutesandadministrativerules.

“In casesinvolving theinterpretationof astatuteby an
agencychargedwith administeringit, theagency’s
interpretationis affordedconsiderabledeference,but it is
notbindingon thecourtandwill berejectedif erroneous.

[Citation.] Thecardinalruleof statutoryconstructionis
toascertainandgive effect to the intentof thelegislature.
[Citations.] Thewordsofa statutearegiventheirplain
andcommonlyunderstoodmeanings.[Citation.] Only
whenthemeaningof theenactmentis unclearfrom the
statutorylanguagewill thecourtlook beyondthe
languageandresortto aidsfor construction.”R.L. Polk&
Lb. v. Ryan,296 IlL App. 3d lIZ /39-40,694 N.E.2d
/027, /033, 230 IlL Dec. 749 (1998).[*l5]

SeealsoGemElectronicsofMonmouth,Inc. v.
DepartmentofRevenue,183 IlL 2d470, 475, 702N.E.2d
529, 532, 234 IlL Dec. 189 (1998) (“A courtshouldnot
departfrom thelanguageofthestatuteby readinginto it
exceptions,limitations[,1or conditionsthat conflict with
the intentof the legislature”).

C. Burdenof Proof in aThird-PartyAppealbeforethe
Board

PrairieRivers first arguesthat theBoardmisapplied
theburdenofproof. PrairieRivers concedesthat the
Boardproperlyconsideredthe burdenofproofto lie with
PrairieRivers on substantivematters;however, Prairie
Rivers claimsthat to the extent the Board held it to that
standardregardingitsproceduralclaims, theBoarderred.
We concludethattheBoardproperlydeterminedthat
PrairieRivers hadtheburdenofproofin its third-party
appealbeforetheBoard.

Section40(e) ofthe Illinois EnvironmentalProtection
Act (Act) provides,in pertinentpart, asfollows:

“(1) If theagencygrantsor deniesapermitunder
subsection(b) of section39 of this Act, athird party,
otherthanthepermitapplicantor agency,maypetition
theBoardwithin 35 daysfromthe dateofissuance[I6]
of theagency’sdecision,for ahearingto contestthe
decisionof theagency.

S..

(3) If theBoarddeterminesthatthepetitionis not
duplicitousor frivolous andcontainsasatisfactory

demonstrationundersubdivision(2) ofthis subsection,
the Board shallhearthepetition(i) in accordancewith
the termsofsubsection(a) of thissectionandits
proceduralrulesgoverningpermit denialappealsand(ii)
exclusivelyon thebasisof therecordbeforetheagency.
Theburdenof proofshallbeon thepetitioner.The
agencyandpermitapplicantshallbenamed
co[]respondents.”(Emphasisadded.)415 ILCSS/40(e)
(West2000).

As earlierdiscussed,thecardinalrule of statutory
constructionis to ascertainandgive effectto the
legislature’sintent.Thebestevidenceof legislativeintent
is thestatutorylanguageitself, which mustbegiven its
plain andordinarymeaning.In construinga statute,a
courtis not atliberty to departfrom theplainlanguageof
the statuteby readinginto it exceptions,limitations, or
conditionsthat the legislaturedid not express.Lulayv.
Lulay, 193 IlL 2d455, 466, 739 N.E.2d521, 527,250 Iii.
Dec. 758 (2000).[~17]

Section40(e)(3)of theAct clearlyprovidesthat in a
third-partyappeal,theburdenof prooflies with the
petitioner--in this case,PrairieRivers. Whena
petitionerin apermitappealis thepermitapplicant,the
petitionerhastheburdenofproving thattherequested
permitwould not violatetheAct or theBoard’s
regulations.Browning-FerrisIndustriesofillinois, Inc.
v.Pollution Control Board, 179 IlL App. 3d598, 601,
534 N.E.2d616,619, 128IlL Dec. 434 (1989). Thescope
of thisburdendoesnot changewhenthepetitioner is a
third partychallengingtheissuanceof apermit. Thus,a
third-partypetitionermustshow that thepermit, as
issued,would violate theAct or theBoard’s regulations.
SeeDamronv. Illinois EnvironmentalProtection
Agency,Illinois PollutionControlBd. Op. 93-215 (April
21, 1994)(construingBoardregulationsandholding that
whena third partychallengestheissuanceof a permit, it
mustshow that thepermit,asissued,wouldviolate the
Act orapplicableregulations).

PrairieRivers acknowledgesthat in connectionwith
its proceduralobjectionsto theNPDESpermit,theBoard
had to determinewhetherthe IEPAcomplied[518] with
applicableproceduralstatutesandregulationsin issuing
thepermit. However, PrairieRivers thensuggeststhat
theBoard’sdeterminationthat “ PrairieRivers [had] the
burdenof proving thatthe permit,asissued,would
violate theAct or Boardregulations”(emphasisin
original) raisesa questionasto whethertheBoard
analyzedits proceduralobjectionson somebasisother
thanwhethertherecord“show[ed] thattheproper
procedureswereusedin issuingthepermit.” We arenot
persuaded.
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We agreewith BlackBeautythat in thecontextof a
proceduralchallengeto the IEPA’s issuanceof a permit,
PrairieRivers hasofferedno plausibleinterpretationof
thephrase“that thepermit,asissued,wouldviolate the
Actor Boardregulations”otherthan“was issuedin
violationoftheapplicableproceduralstatutoryand
regulatoryprovisions.”In addition,the recordbelies
PrairieRivers’ suggestionthat theBoardanalyzedits
proceduralobjectionson somebasisotherthanwhether
the JEPAissuedthe permitin violation of applicable
proceduralstatutoryand regulatoryprovisions.In
rejecting PrairieRivers’ proceduralchallenge,the Board
stated;in pertinentpart, as follows: [~l9]

“Illinois hasspecificregulationssettingforth the
procedures[the IEPA] mustfollow in issuinganNPDES
permit. See35IlL Adm. Code[~]309.108,309.109,
309.115,and 309.119.[The IEPA] compliedwith these
procedures.Prairie Rivers’ argumentsthat [the IEPA]
should haveprovidedadditionalopportunitiespursuant
to [US EPA] guidelinesandthe [CleanWaterAct] are
notpersuasive,becausethesefederalproceduresare
inapplicablehere.”

D. PrairieRivers’ Claim ThatIt WasDenieda
MeaningfulOpportunityTo Participatein the Final
Permit-WritingProcess

PrairieRivers nextarguesthat theBoarderredby
denying Prairie Rivers’ petitionbecausetheIEPA
failed to provide it with a meaningfulopportunityto
participatein the fmalpermit-writingprocess.
Specifically, PrairieRivers contendsthat, insteadof
issuinga final NPDESpennitin responseto conunents
the IEPA receivedon the original draftpermit, the IEPA
shouldhaveissueda seconddraftpermitandprovided
Prairie Rivers and interested citizensan opportunity to
commentuponthechangesthat hadbeenmadetothe
original draftpermit. PrairieRivers claims[~20]that the
IEPA’s failure to submit the “drastically revisedpermit”
to a anotherroundof public commentcontravened(1)
the public participation requirement of the Clean Water
Act (33 U.S.C.§ 1251 etseq.(2000));(2) Illinois case
law; and(3) articleXI of the Illinois Constitution(Ill.
Const. 1970,art.XI). Prairie Rivers alsoclaims that
becausethe “Boardpermittingrulesof part309 [of Title
35 of the Code]donotattemptto delineateevery
possiblescenario,”the IEPA shouldberequiredto holda
secondroundof public commentwhenthe final permit
“substantiallydeviates”from thedraftpermit. We
disagree.

I. The CleanWaterAct

PrairieRivers first contendsthatthe IEPA’s failure to
submitthe“drastically revised” fmalpermit to aanother

roundof public commentcontravenedthepublic
participationrequirementof theCleanWaterAct (33
U.S.C.§ 1251 etseq.(2000)).We disagree.

Illinois administersthe federalNPDESpermit program
in this state,pursuantto section1342(b)of the Clean
WaterAct (33 U.S.C.§ 1342(b)(2000)),and,asearlier
noted,it hasdonesosincetheUS[2l1 EPA first
approvedtheIllinois NPDESprogramin October1977.
However,that doesnot meanthateitherthe IEPA or the
Boarddirectly administersthe CleanWaterAct in
Illinois. Instead,it meansonly that Illinois has
demonstratedto theUS EPA’s satisfactionthatthe
Illinois NPDESprogramsatisfiesthestatutory
requirementsof theCleanWaterAct (see33 U.S.C.§
1342(b)(2000))andtheguidelinesissuedthereunder
(see33 U.S.C§ 1314(i) (2000)).SeeCitizensfora
BetterEnvironment,596F.2dat 722 (afterthe USEPA
approvesa state’sNPDESpermit program,thestatethen
assumes“primary responsibilityfor the issuanceof
permitsandfor theadministrationandenforcementof
theNPDESprogramwithin its jurisdiction”).

Pursuantto section 1342(b)(3)of theCleanWaterAct,
anystatedesiringto administerits ownNPDESpermit
programmustdemonstratethat it hasadequateauthority
“to insurethat thepublic receive[s]noticeofeach
applicationfor a permitandto providean opportunityfor
public hearingbeforearuling on eachsuchapplication.”
33 U.S.C.§ 1342(b)(3) (2000). [~22]Thispublic
participationrequirementfor draftpermitsis specifically
set forth in sections124.6and 124.10through124.12of
the federalregulations.40 C.F.R.§~124.6, 124.10,
124.11, 124.12(2000).Notably absentfrom theClean
WaterAct’s requirementsforstateNPDESprogramsis
anyrequirementthat suchprogramsincludeprovisions
for the reopeningof thepublic commentperiodor the
preparationof anewdraftpermitbasedon information
submittedduring the initial commentperiod.While
section 124.14(b)of theCodeof FederalRegulations
authorizesa US EPA regionaladministratortoprovide
additionalpublic participationundercertain
circumstancesin connectionwith federalNPDESpermit
applicationprocessing(40 C.F.R. § 124.14(b)(2000)),
stateNPDESprogramsdo nothavetobeadministeredin
accordancewith that section(see40 C.F.R. § 123.25
(2000)). Thefederalmandateforpublic participationin
the applicationprocess,in turn, is incorporatedinto the
Illinois NPDESprogramin sections309.109,309.113,
309.115,309.116,and309.117of Title 35 of theCode
35 IlL Adm. Codeff309109,309.113,309.115,
309.116,309.117(Conway[523]GreeneCD-ROM June
2002)).

BecausetheUS EPAhasapprovedthe Illinois NPDES
permitprogramas complying with theCleanWaterAct,
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PrairieRivers’ challengesto the IEPA’s issuanceof the
NPDESpermitto Black Beautymustbe evaluatedsolely
on the basis of applicableprovisionsof the Act and state
regulations. To the extent that PrairieRivers believes
that theIllinois NPDESpermitprogram doesnot
conformto theapplicableprovisionsof the Clean Water
Act, PrairieRivers maychallengetheUS EPA’s
approvalofIllinois’s program.See,e.g., Hall v. United
StatesEnvironmentalProtectionAgency,273 F.3d1146
(2001)(in whichanindividualchallengedthe USEPA’s
approval of a revision to a county’s air quality plan);
Citizensfor a BetterEnvironment,596F.2dat 722(in
whichi public interestgroupchallengedtheUS EPA’s
approval of the Illinois NPDESprogram).

2. Illinois CaseLaw

Prairie Rivers nextcontendsthat theFifth District
AppellateCourt’s decisionin Village ofSaugetv.
Pollution Control Board, 207 IlL App. 3d974, 566
N.E.2d724, 152IlL Dec. 847(1990), “requires thatthe
permitbe remandedto the agency.[24) “Specifically,
PrairieRivers relieson Saugetto supportits contention
that the IEPA should have submitted the “drastically
revisedpermit” to anotherroundofpublic comment.We
disagree.

In Sauget,theVillage ofSauget(Sauget)appliedforan
NPDESpermit for oneof its wastewatertreatment
facilities (AD facility). In responseto theapplication,the
IEPApreparedadraftpermitcoveringtheAD facility
andanotherfacility, theP/Cplant. TheUSEPAthen
infonnedtheIEPAthat theUS EPAwishedto comment
on thedraftpermit. TheUS EPA later untimely
commentedon thedraftpermit in threelettersto the
IEPA, butdid not providethoselettersto Sauget.In
addition, theIEPA did notprovideSaugettheUS EPA’s
final letteruntil aboutonemonthafter the IEPA had
receivedit. Less thantwo weekslater, the IEPA issued
two fmalpermits to Sauget,onefor eachfacility. Sauget.
207111App. 3dat976, 566N.E.2dat 726.

SaugetandMonsantoCompany(Monsanto),whose
plant wasa major industrialfacility servedby theAD
facility, appealedthe termsof bothfmal pennitsto the
Board. TheBoarddeterminedthatthe P/Cpermit was
void, andwith regard[*25]to theAD facility permit,
“struck someof thecontestedconditions,affirmed
others,andorderedtheremainderto bemodified.”
Sauget,207IlL App. 3dat977,566 N.E.2dat726.
SaugetandMonsantothenappealedthe Board’sruling to
theFifth District AppellateCourt. Sauget,207 IlL App.
3dat976-77,566N.E.2dat 726.

On appeal, the Fifth District concludedthat theUS
EPA’s commentswere untimelyandthe USEPA

improperlyfailed to provideits commentson thedraft
permit to theapplicant,Sauget,in violation of section
309.109(b)ofTitle 35 oftheCode (35111Adm. Code§
309.109(b)(ConwayGreeneCD-ROM June2002)),
statingasfollows:

“Section309.109(b)of [Title 35 of] the[Code] states
thatcommentssubmittedon tentativedeterminations
shallbe submittedto theIEPA andto theapplicant.
[Citation.] The[US] EPAhasneversubmittedits
commentsto Sauget.Appelleesdo notcontestSauget’s
statementthat Saugetfirst receivedacopy of the [US]
EPA’s final commentletterofFebruary14, 1986,on
March 10, 1986,whentheIEPA providedSaugetwith a
copy. Monsantoclaims that thelate notice [t26]ofthe
[US] EPA’S commentseffectivelydeniedanyonean
opportunityto respondto theadditionalpermit
conditions,particularlywhenthefinal NPDESpermit,
including the [USI EPA’S additionalconditions,was
issuedMarch21, 1986,only 11 daysafterSauget
receiveda copyof the [US] EPA’s fmal commentletter.

Hadthe [US] EPAtimely submittedits commentson
the draftpermit,andprovidedtheappellantswith notice
ofthesame,aprepermitissuancehearingcouldhave
beenrequested.[Citations.] Werecognizethat a hearing
pursuantto theseregulationsis discretionarywith the
IEPA, yet underthecircumstancesappellantswere
deniedtheopportunityto requestthat theIEPA exert
suchdiscretion.~

Moresignificantwith regardto theissueatbararethe
requirementsof section309.108.[Citation.] Thatsection
providesinpartthat if the IEPA’s tentativedetermination
is to issuetheNPDESpermit, thatdeterminationshould
atleast include:

(3) A briefdescriptionofanyotherproposedspecial
conditionswhich will haveasignificant impactuponthe
discharge.

(c) A statementof thebasisfor eachof thepermit
conditionslisted[*27]in section308.108(b).”

(Emphasesin original.)Sauget,207 IlL App.3d at 980-
81, 566 N.E.2dat 728-29.

Contraryto PrairieRivers’ contention,Saugetis
inapposite.Thatcaseconsidered(1) thefailure ofan
entity that submittedcommentsregardingadraftpermit
andthe IEPA to providethosecommentsto a permit
applicant,asrequiredby section309.109(b)of Title 35
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of the Code(35/IL Adm.Codeç309.109(b)(Conway
GreeneCD-ROM June2002)); and(2) the IEPA’s
resulting failure to include in thepublic noticeof its
tentativedeterminationcertainproposedconditions.The
Saugetcourtdid not addresswhethertheIEPA must
reopenthepublic commentperiodwheneverit makes
significantchangesto adraftpermit.Accordingly, the
Fifth District’sdecisionin Saugetdoesnot, as Prairie
Rivers claims, “require[] that thepermit” issuedto Black
Beauty“be remandedto theagency.”

3. Article Xl of the Illinois Constitution

Althoughnotset forth in aseparateargumentsection,
PrairieRivers contends,in conclusoryfashion,that (1)
its right to meaningflullyparticipatein theNPDESpermit
processis[*28] “also supportedby articleXI of the
Illinois Constitution”;and(2) articleXl “give[s] persons
seekingcleanwaterat leastas muchright to participate
asthoseseekingpermits topollute” (seeIll. Const. 1970,
art.XI). We disagree.

In Landfill, Inc. v. Pollution Control Board, 74 IlL 2d
541,559, 387N.E.2d258,265,25111.Dec. 602 (1978),
our supremecourtrejectedaparty’sargumentthat the
IEPA’s issuanceof a landfill permit impingedon the
third-partyintervenors’constitutionalright toa healthful
environmentunderarticleXI of the Illinois Constitution
(Ill. Const. 1970, art. XI). In soconcluding,thecourt
reasonedthat the “constitutionalargument[was] without
merit in light of the statutorilyestablishedmechanismfor
personsnotdirectly involved in the permit-application
processtoprotecttheirinterests.”Landfill, Inc., 74 Ill. 2d
at 559,387 N.E.2dat 265.Similarly, in this case,Prairie
Rivers’ constitutionalargumentlacks merit in light of
part309 of Title 35 of the Code,which establishesa
procedurefor thepublic to participatein theissuanceof
NPDESpermits.

4. RegulationsUnderSection309,Title[*29] 35, ofthe
Code

Last, PrairieRivers doesnotdisputethat the IEPA
compliedwith theapplicablestateregulationsin issuing
theNPDESpermit to Black Beauty.As weearlier
discussed,section309 ofTitle 35 of theCodeauthorizes
the IEPA to make“significantchanges”in a draftpermit
afterpublic comment.See35 IlL Adm. Code§ 309.119
(ConwayGreeneCD-ROM June2002)(“following the
public hearing,theagencymaymakesuchmodifications
in the termsandconditionsof proposedpermitsas may
be appropriate,”andwhentheIEPA transmitsa final
permitto theUS EPAfor review, theagencymustnotify
theapplicantandother interestedpartiesof “any
significantchangeswhich weremadefrom termsand
conditionssetforth in thedraftpermit”). Nonetheless,

PrairieRivers contendsthat becausethe “Board
permittingrules ofpart 309[of Title 35 of theCode] do
not attemptto delineateeverypossiblescenario,”the
IEPA shouldberequiredto holda secondroundof
public commentwhenthe fmal permit “substantially
deviates” fromthedraftpermit. Wedisagree.

In general,“administrativeagenciesarerequiredto
apply their rules as written,[*30] withoutmakingadhoc
exceptionsin adjudicationsofparticularcases.”
PanhandleEasternPipeLineCo. v. Environmental
ProtectionAgency,314 IlL App. 3d 296, 303, 734 N.E. 2d
18, 23-24,248 IlL Dec. 3/0 (2000). PrairieRivers cites
no authorityfor its claims that (I) theapplicable
regulationsmerelyestablisha floor for NPDES
permittingprocedures;and(2) theIEPA hasinherent
authorityto afford thepublic whateveradditional
opportunitiesfor participationthe agencymayseefit.
Instead,astheBoardandtheIEPA pointout, agencies
only havethe powergivento themthroughenabling
legislation( Granite CityDivisionofNational Steel
Co. v. Illinois Pollution Control Board, /55IlL 2d 149,
/71, 613 N.E.2d719, 729, /84IlL Dec. 402 (1993)),and
section39 oftheAct explicitlyprovidesthat in granting
permits,the IEPA “may imposesuchconditionsasmay
benecessaryto accomplishthe purposesof this Act, and
as arenot inconsistentwith the regulationspromulgated
by the Boardhereunder”( 415 ILCS5/39(a) (West
2000)).Seealso415 ILCS5/39(’b) (West 1998)(the
IEPA mayadopt[31] “filing requirementsand
procedures”forNPDESpermit applications,whichmust
be“consistentwith theAct or regulationsadoptedby the
Board”);PeabodyCoalCo. v. Pollution Control Board,
36 IlL App.3d 5, 20, 344 N.E.2d279, 290 (1976)
(holdingthat theBoarddoesnothaveauthorityto
delegateits NPDESrule-makingresponsibilityto the
IEPA). Accordingly,we concludethat theIEPA was not
requiredto issueaseconddraftpermitandreopenthe
public commentperiodin directcontraventionof
applicableregulations.

In soconcluding,wenotethat Prairie Rivers makes
severalpolicy-relatedargumentsin supportof its
contentionthat whenthe fmal permit is a “drastically
revised”versionof thedraftpermit, the IEPA should
issuea seconddraftpermitandprovidethe public an
opportunityto commenton the revisedpermit. In
particular, PrairieRivers assertsthe following: (I) if the
public is neveralloweda secondroundofpublic
comment,it “would evisceratethepublic’s right to
participatein theNPDESpermittingprocedureso
severelythat Illinois couldnotmaintainits NPDES
program”;(2) when“additionalcommentsshouldbe
allowedis amatterofjudgment[32]thatrequires
gaugingwhethertherevisionsraiseissuesor questions
that werenot sufficiently airedin the commentson the

10



initial draft permit”; (3) evenafterapermit is revisedto
benefitcertainparties,“seriousquestionsmayremain
regardingthepermitandthesufficiencyor efficacyof
therevisions”;and(4) theability ofathird partyto
appealthe issuanceof apermit“doesnot replacethe
importantbenefitsthatcanbegainedfrom additional
comments.”Whatevermerit theseassertionsmay
possess,the appellatecourt is not the forumto which
theyshouldbe addressed.Instead,PrairieRivers should
addressits proposedchangein theregulationsto the
Board.See415 ILCS5/27(West2000);35 IlL Adm.
Code§ /02.200(ConwayGreeneCD-ROMJune2002)
(“any ‘personmay submitaregulatoryproposalfor the
adoption,amendment,or repealof a regulation”).

E. PrairieRivers’ Claim ThattheFinal Permit Did Not
IncludeCertainRequiredConditions

PrairieRivers nextarguesthat theIEPA failedto
includein thefmal NPDESpermitcertainmonitoring
conditionsrequiredby the CleanWaterAct andstate
regulations.[*33]Specifically, PrairieRivers contends
that thefmal permit improperlyallowedBlackBeautyto
developandsubmitthe following items afterthefmal
permit wasissued:(I) a biological inventoryof theLittle
Vermilion Riveraroundthemine site; and(2) an
operationalplan to assurecompliancewith thecondition
set forth in the final permitthatBlack Beautymay
dischargestormandgroundwateronly whenthereis a
three-to-oneratio betweentheunnamedtributary flow
and the dischargeflow.

Weconcludethat this issueis moot. At thetime ofthe
May 2001 hearing,Black Beautyhad(I) submittedto
theIEPA abiological inventory,and(2) installedastaff
gaugein the tributary to determinewhetherthethree-to-
onedilution ratio exists.SeeIn re AdoptionofWalgreen,
/86IlL 2d362, 365, 7/0N.E.2d1226, /227, 238 III.
Dec. /24 (1999)(“when anopinion on a questionof law
cannotaffect the resultas to thepartiesor controversyin
thecasebeforeit, acourtshouldnot resolvethequestion
merelyfor thesakeof settingaprecedentto govern
potential futurecases”);seealsoFirst NationalBankof
Waukeganv. Kusper,98 IlL 2d226, 235,456 N.E.2d7,
/0, 74 IlL Dec. 505 (1 983)[*34] (a courtwill not review
casesmerelyto establishaprecedentorguide future
litigation).

However, in”certain,rarecases,”a mootissuemaybe
consideredwhere“the magnitudeor immediacyof the
interestsinvolved warrant[s]actionby thecourt’or
wherethe issueis “likely to recurbutunlikely tolast
long enoughto allow appellatereviewto takeplace
becauseof the intrinsicallyshort-livednatureof the
controversies.”Dixon v. Chicago& North Western
TransportationCo., 15/IlL 2d /08, / /7-18, 601 N.E.2d

704. 708, 176 IlL Dec. 6 (1992), quoting Kusper,98 IlL
2d at 235,456N.E.2dat /0-1/, quotingPeople& reL
Blackv. Dukes,96/IL 2d273, 277-78,449 N.E.2d856,
858, 70IlL Dec. 509 (1983). Thepresentissuedoesnot
fall within eitherexceptionto themootnessdoctrine.
Indeed, PrairieRivers doesnotcontendthat an
exceptionto themootnessdoctrineapplies.

F. TheIEPA’s AllegedRelianceon Documents
Producedby Black BeautyFollowing thePublic
CommentPeriod

Last, PrairieRivers arguesthat theBoarderredby
denying Prairie Rivers’ petitionbecausetheTEPA
improperly reliedon “key documents”produced[*35]by
Black Beautyafter thecloseof thepublic comment
period.

Initially, wenotethat PrairieRivers hasfailed to cite
anyauthorityin supportof its position.In addition,
although PrairieRivers claimsthat theIEPA reliedon a
“portion” of thealleged“key documents”“to justify
issuanceof thepermit,” it fails to supportits assertion
with logicalandreasonedargumentor citation to
relevantpagesof the record. PrairieRivers cites the
pageof therecordwhereoneof theallegedkey
documentscanbe found;however,it hasfailed to direct
ourattentionto theotherallegedkeydocumentor
documents.Neitherdoesit cite anypageof the record
indicating thattheIEPAactuallyrelied on the
documents.It is a rudimentaryruleof appellatepractice
thatanappellantmaynot makea point merelyby stating
it withoutpresentinganyargumentin support.See
Rivera v. Arana, 255 IlL Dec. 333, 322 IlL App. 3d 641,
648, 749 N.E.2d434,440 (2001) (failure to cite to
relevantauthorityforfeits anissueonappeal).

Strictadherenceto therequirementof citing relevant
pagesof the recordis necessaryto expediteandfacilitate
the administrationofjustice. Maunv. Departmentof
ProfessionalRegulation,299ilL App. 3d 388,399, 70/
N.E.2d 79/, 799,233 ilL Dec. 726 (1998);[*36] Sohaey
v. Van Cura, 240 ilL App.3d 266, 273,607 N.E.2d253,
260, /80Ill. Dec. 359 (/992). With regardto this
contention,defendant’sbrieffails to complywith the
requirementssetforth in SupremeCourtRule 341(e)(7)
(188 Ill. 2d ft. 341(e)(7)), whichprovidesthat the
argumentsectionofanappellant’sbrief“shall containthe
contentionsofthe appellantandthe reasonstherefor,
with citation of the authorities and the pagesof the
recordrelied on. Evidenceshallnot be copiedatlength,
but referenceshall be made to the pagesofthe record on
appeal~ whereevidencemaybefound.” Arguments
that donot satis& Rule341(e)(7) do not merit
considerationon appeal( Maun, 299 ilL App. 3dat
399, 70/ N.E.2dat 799) and may be rejected for that
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reasonalone( Calominov. BoardofFire & Police applicantafter thepublic commentperiodor considering
Commissioners,273 IlL App. 3d 494, 501, 652 N.E.2d suchinformation in issuinga final permit.
/126, 1132.2/0 IlL Dec. /50 (/995)). In light of Prairie
it hasforfeitedthis issueon appeal. HI. CONCLUSION

Moreover,evenassumingthat the IEPA reliedon For thereasonsstated,weaffirmthe Board’sdecision.
documentssubmittedby Black Beautyafter thepublic
commentperiod, our researchhasnotrevealedany Affinned.
applicablestatelaw or regulation[*37]that prohibits the
IEPA from seekinginformation from anNPDESpermit McCULLOUGH, P.!., andTURNER, J.,concur.
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Chapter 1

Introduction
The purpose of this manual is to provide the basic regulatory framework and

technical considerations that support the development of wastewater discharge
permits as required under the National Pollutant Discharge Elimination System
(NPDES) Program. It is designed for new permit writers, but may also serve as a
reference for experienced permit writers. In addition, the manual will serve as a useful
source of information for anyone interested in learning about the legal process and
technical aspects of developing NPDES permits. This manual updates the Training
Manual for NPDES Permit Writers.1

It is recognized that each United States Environmental Protection Agency (EPA)
Regional office or approved State will have NPDES permitting procedures adapted to
address local situations. Therefore, it is the objective of this manual to explain the
minimum national NPDES Program elements common to any State or Regional office
that issues NPDES permits. The specific objectives and functions of this training
manual are to: -

Provide an overview of the scope and regulatory framework of the NPDES
Program

1USEPA (1993). Training Manual for NPDES Permit Writers. EPA/B-93-003. Office of Wastewater
Management.
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Chapter 1 Introduction

• Describe the components of a permit and provide an overview of the
permitting process

• Describe the different types of effluent limits and the legal and technical
considerations involved in limit development

• Describe other permit conditions including:

— special conditions
— standard conditions
— monitoring and reporting requirements

• Describe other permitting considerations including:

— variances
— anti-backsliding
— other applicable statutes (e.g., National Environmental Policy Act,

Endangered Species Act, National Historic Preservation Act)
• Explain the administrative process for issuing, modifying, revoking and

terminating NPDES permits.

This manual is not intended to be a stand-alone reference document. Instead,
it is intended to establish the framework for NPDES permit development and should
be supplemented, where necessary, by additional EPA and State guidance applicable
to specific types of dischargers and circumstances. To this end, the NPDES Permit

Writers’ Manual identifies and references other guidance documents throughout the
text and provides information on how these documents can be obtained. Appendix D
of this manual provides the reader with detailed information on how to obtain
comprehensive lists of available EPA publications and how these documents can be
ordered.

1.1 History and Evolution of the NPDES Program

The NPDES Program has evolved from numerous legislative initiatives dating
back to the mid-1960s. In 1965, Congress enacted legislation requiring States to
develop water quality standards for all interstate waters by 1967. However, despite
increasing public concern and increased Federal spending, only about 50 percent of
the States had established water quality standards by 1971. Enforcement of the
Federal legislation was minimal because the burden of proof lay with the regulatory
agencies in demonstrating that a water quality problem had implications for human
health or violated water quality standards. Specifically, the agencies had to
demonstrate a direct link between a discharger and a water quality problem in order to
enforce against a discharger. The lack of success in developing adequate water
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Introduction Chapter 1

quality standards programs, combined with ineffective enforcement of Federal water
pollution legislation prompted the Federal government to advance the 1970 Refuse Act
Permit Program (RAPP), under the Rivers and Harbors Act of 1899, as a vehicle to

control water pollution.

RAPP required any facility that discharged wastes into public waterways to
obtain a Federal permit specifying abatement requirements from the United States
A~myCorps of Engineers. The Administrator of EPA endorsed the joint program with
the Corps of Engineers, and on December 23, 1970, the permit program was
mandated through Presidential Order. EPA and the Corps of Engineers rapidly began
to prepare the administrative and technical basis for the permit program. However, in
December 1971, RAPP was struck down by a decision of the Federal District Court in
Ohio (Kalur v. ResoO, which held that the issuance of a permit for an individual facility
could require the preparation of an environmental impact statement under the National
Environmental Policy Act (NEPA) of 1969. The concept of a permit program survived,
however, and, in November 1972, Congress passed a comprehensive recodification
and revision of Federal water pollution control law, known as the FederatWater
Pollution Control Act amendments of 1972. These amendments included the NPDES
permit program as the centerpiece of the efforts for national water pollution control.

The enactment of the 1972 amendments marked a distinct change in the
philosophy of water pollution control in the United States. The amendments
maintained the water quality-based controls, but added an equal emphasis on a
technology-based, or end-of-pipe, control strategy. The 1972 Act established a series
of goals or policies in Section 101 that illustrated Congressional intent. Perhaps the
most notable was the goal that the discharge of pollutants into navigable waters be
eliminated by 1985. This goai was not realized, but remains a principle for
establishing permit requirements. The Act had an interim goal to achieve “water
quality which provides for the protection and propagation of fish, shellfish, and wildlife
and provides for recreation in and on the water” by July 1, 1983. This is more
commonly known as the “fishable, swimmable” goal. The Act also contained four
important principles:

• The discharge of pollutants to navigable waters is not a right.
• A discharge permit is required to use public resources for waste disposal

and limits the amount of pollutants that may be discharged.
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Chapter I Introduction

• Wastewater must be treated with the best treatment technology
economically achievable—regardless of the condition of the receiving water.

• Effluent limits must be based on treatment technology performance, but
more stringent limits may be imposed if the technology-based limits do not
prevent violations of water quality standards in the receiving water.

More specifically, Title IV of the Act created a system for permitting wastewater

discharges (Section 402), known as the National Pollutant Discharge Elimination
System (NPDES), with the objective to implement the goals and objectives of the Act.
An outline of the Titles contained in the Act is provided as Exhibit 1-1.

EXHIBIT 1-1
Organization of the Clean Water Act

Title I — Researchand RelatedPrograms

Title II — Grants for Constructionof TreatmentWorks

Title III — StandardsandEnforcement

- • Section301 Effluent Limitations
• Section302 WaterQuality-RelatedEffluent Limitations
• Section303 WaterQuality Standardsand ImplementationPlans
• Section304 Information andGuidelines[Effluent]
• Section305 Water Quality Inventory
• Section307 Toxic and PretreatmentEffluent Standards.

Title IV — Permitsand Licenses

• Section402 National PollutantDischargeElimination System(NPDES)
• Section405 Disposalof SewageSludge.

Title V — General Provisions

• Section502 Definitions
• Section510 StateAuthority
• Section518 Indian Tribes.

Title VI — State WaterPollution Control Revolving Funds
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introduction Chapter 1

The first round of NPDES permits issued between 1972 and 1976 provided for
control of a number of traditionally regulated pollutants, but focused on 5-day
biochemical oxygen demand (BOO5), total suspended solids (TSS), pH, oil and grease,
and some metals, by requiring the use of the Best Practicable Control Technology
currently available (BPT). The Act established a July 1, 1977, deadline for all facilities
to be in compliance with BPT. Additionally, the Act established the compliance
deadline for installing Best Available Technology Economically Achievable (BAT) as
July 1, 1983. Most of the major permits issued to industrial facilities in the first round
of NPDES permitting contained effluent limitations based on Best Professional
Judgment (BPJ) because regulations prescribing nationally uniform, technology-based
effluent limitations were generally unavailable. The second round of permitting in the
late 1970s and early 1980s began to emphasize the control of toxics, but, due to a
lack of information on treatability, failed to complete the task.

EPA’s failure to develop adequate controls for toxic discharges under the 1972
Act prompted the Natural Resources Defense Council (NRDC) to sue EPA. [NRDC v.
Train, 8 E.R.C. 2120 (D.D.C. 1976)]. The suit was settled through a court supervised
“consent decree” in 1976. The consent decree identified (1) the “priority” pollutants to
be controlled; (2) the “primary industries” for technology-based control; and (3) the
methods for regulating toxic discharges through the authorities of the 1972 Act. The
provisions of the consent decree were incorporated into the framework of the 1977
amendments of the Act, and resulted in the Act’s refocus toward toxics control.

The 1977 amendments to the legislation, known formally as the Clean Water
Act (CWA) of 1977, shifted emphasis from controlling conventional pollutants to
controlling toxic discharges. This era of toxic pollutant control is referred to as the
second round of permitting. The concept of BAT controls was clarified and expanded
to include toxic pollutants. Hence, the compliance deadline for BAT was extended to
July 1, 1984. The conventional pollutants (BOD5, TSS, pH, fecal coliform, and oil and
grease) controlled by BPT in the first round of permitting were now subject to a new
level of control, termed Best Conventional Pollutant Control Technology (BCT). The
compliance deadline for meeting BCT was also July 1, 1984.

On February 4, 1987, Congress amended the CWA with the Water Quality Act
(WQA) of 1987. The amendments outlined a strategy to accomplish the goal of
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meeting water quality standards set by the States. The WQA required all States to
identify waters that were not expected to meet water quality standards after
technology-based controls on point sources have been imposed. The State must then
prepare an individual control strategy to reduce toxics from point and nonpoint sources
in order to meet the water quality standards. Among other measures, these plans
were expected to address control of pollutants beyond technology-based levels.

The WQA once again extended the time to meet BAT and BCT effluent

limitations. The new compliance deadline was no later than March 31, 1989. The
WQA also established new schedules for industrial and municipal storm water
discharges to be regulated by NPDES permits. Industrial storm water discharges
must meet the equivalent of BCT/BAT effluent quality. Discharges from municipal

separate storm sewer systems (MS4) required controls to reduce the discharge of
pollutants to the maximum extent practicable (MEP). Additionally, the WQA required
EPA to identify toxics in sewage sludge and establish numerical limits to control these
pollutants. The WQA also established a statutory anti-backsliding requirement that
would not allow an existing permit to be modified or reissued with less stringent
effluent limitations, standards, or conditions than those already imposed. There were
a few exceptions for technology-based limits, but in no case could the limits be less
stringent than existing effluent guidelines (unless a variance has been granted) or
violate water quality standards.
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Chapter 2

Regulatory Framework and
Scopeof the NPDES Program

This chapter provides a discussion of the regulatory framework of the NPDES
Program, identifies the types of activities regulated under the NPDES Program, and
discusses the program areas that address the various types of regulated activities.

2.1 Regulatory Framework of the NPDES Program

Chapter 1 discussed how Congress, in Section 402 of the CWA, required EPA
to develop and implement the NPDES permit program. While Congress’ intent was
established in the CWA, EPA had to develop specific regulations to carry out the
congressional mandate. The primary regulations developed by EPA to implement and
administer the NPDES Program are found in Title 40 of the Code of Federal
Regulations (CFR) Part 122.

The CFR is a set of documents listing all regulations issued by every United
States government agency. The CFR is published by the National Archives and
Records Service of the General Services Administration. The CFR is updated
annually based on the regulations published daily in the Federal Register (FR).
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Chapter 2 Regulatory Framework and Scope ofthe NPDES Program

The FR is the vehicle by which EPA and other branches of the Federal
government provide notice of,- propose, and promulgate regulations. Although all of
the regulations can be found in the CFR, the background and implementation
information related to these regulations can be found in the preamble to the
regulations contained in the FR. This information is important to the permit writer
because it explains the regulatory basis upon which permitting decisions are made.

An outline of the Federal NPDES regulations (40 CFR Part 122) is provided in
Exhibit 2-1. Other parts of 40 CFR that are related to the NPDES Program include:

• 4OCFR
4OCFR

• 4OCFR
4OCFR

• 4OCFR
4OCFR

• 4OCFR
4OCFR

• 4OCFR
• 4OCFR
• 4OCFR
• 4OCFR
• 4OCFR
• 4OCFR
• 4OCFR

(State program requirements)
(procedures for decision making)
(technology-based standards)
(toxic pollutant standards)
(water quality management plans)
(water quality-based standards)
(sewage secondary treatment regulations)
(citizen suits)
(analytical procedures)
(State sludge disposal regulations)
(general effluent guidelines provisions)
(general pretreatment regulations)

Parts 405-471 (effluent limitations guidelines)
Part 501 (State sludge permitting requirements)
Part 503 (sewage sludge disposal standards).

An index to the NPDES regulations is provided in Appendix A. This index
the regulatory requirements by subject area to provide the permit writer easier
to specific provisions.

2.2 Scopeof the NPDES Program

Under the NPDES Program, all facilities which discharge pollutants from any
point source into waters of the United States are required to obtain a NPDES permit.
Understanding how each of the key terms (“pollutant,” “point source,” and “waters of

Part
Part
Part
Part

Part
Part
Part
Part
Part

Part
Part

Part

123
124
125
129
130
131
133
135
136
257
401
403

groups
access
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Regulatory Framework and Scope of the NPDES Program Chapter 2

EXHIBIT 2-I
Federal NPDES Regulations(40 CFR Part 122)

Sobpa.t A - Deibtia and General Program Requirements
122.1 PurposeandScopeof NPDESProgram
122.2 Definitions
122.3 Exclusions
122.4 ProhibitIons
122.5 Effect of aPermit
122.6 continuationof ExpiredPermits
122.7 confidentIalityof Information

SubpartB - PemiltApplication andSpecialNPOESProgramRequirements
122,21 Applications
122.22 SignaturesRequirementsfor Applications
122.23 Animal FeedingOperations
122.24 Aquatic Mirnat Production
122.25 Aquaculture
122.26 Storm WaterDischarges
122.27 SiMculture
122.28 GeneralPermits
122.29 New SourcesandNew Discharges

SubpartC - Permit Conditions
122.41 StandardConditions
122.42 StandardConditionsApplicable to SpecifiedCategories
122.43 Permit Conditions
122.44 Permit Limitations

(a) TechnologyBasis U) PretreatmentProgram
(b) Other Basis(not WO) (k) Best ManagementPractices
(c) Reopeners (I) Mti-Baclcstding
(d) Water Quality Basis (m) Private Treatment Worts
(e) Priority Pollutants (n) Grants
(f) Notification Levels (o) Sludge
(g) 24 Hour Reporting (p) CoastGuard
(h) Durationof Permits (q) Navigation
(i) Monitoring

122.45 CalculatingLimitations

(a) DischargePoints (f) MassBasedUmits
(b) ProductionBasis (g) IntakeWaterPollutants
(c) Metals (h) InternalWasteStreams
(d) ContinuousDischarges (i) DischargeInto Wells
(e) Non-continuousDischarges

122.46 Durationof Permits
122.47 Schedulesof Compliance
122.48 ReportIng
122.49 ConsIderationof OtherFederalt.aws
122.50 DIsposalto OtherPcints

SubpartD - Transfer,Modification. RevocationandReissuanoe.andTenninatlonof Permit
122.61 Transferof Permits
122.82 ModIfication or RevocationandReissuanceof Permits
122.63 MInor Modifications of Permits
122.84 TermInationof Permits
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Chapter 2 Regulatory Framework and Scope of the NPDES Program

the United States”) have been defined and interpreted by the regulations is the key to
defining the scope of the NPDES Program.

Pollutant

The term “pollutant” is defined very broadly by the NPOES regulations and
includes any type of industrial, municipal, and agricultural waste discharged into water
(see glossary). For regulatory purposes, pollutants have been grouped into three
general categories under the NPDES Program: conventional, toxic, and
nonconventional. By definition, there are five conventional pollutants: 5-day
biochemical oxygen demand (BOD5), total suspended solids (TSS), fecal coliform, pH,
and oil and grease. Toxic or “priority” pollutants are those defined in Section 307(a)(1)
of the CWA (and listed in 40 CFR §401.15) and include metals and manmade organic
compounds. Nonconventional pollutants are those which do not fall under either of
the above categories and include such parameters as ammonia, nitrogen, phosphorus,
chemical oxygen demand (COD), and whole effluent toxicity (WET).

Point Source

Pollutants can enter waters of the United States from a variety of pathways
including agricultural, domestic and industrial sources (see Exhibit 2-2). For
regulatory purposes these sources are generally categorized as either “point sources”

or “non-point sources.” Typical point source discharges include discharges from
pubticty owned treatment works (POTW5), industrial faciiities, and discharges
associated with urban runoff. While provisions of the NPDES Program do address
certain specific types of agricultural activities (i.e., concentrated animal feeding
operations), the majority of agricultural facilities are defined as non-point sources and
are exempt from NPDES regulation.

Pollutant contributions to waters of the United States may come from both
“direct” and “indirect” sources. “Direct” sources discharge wastewater directly into the
receiving waterbody, whereas “indirect” sources discharge wastewater to a POTW,
which in turn discharges into the receiving waterbody. Under the national program,
NPDES permits are issued ~ to direct point source discharges. industrial and
commercial indirect dischargers are controlled by the national pretreatment program
(see Section 8.3.1).
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EXHIBIT 2-2

Sourcesof Dischargeto Waters of the United States

I ducks, deer, and sewage picture I

As indicated above, the primary focus of the NPDES permitting program is
municipal and non-municipal (industrial) direct dischargers. Within these major
categories of dischargers, however, there are a number of more specific types of
discharges that are regulated under the NPDES Program. Exhibit 2-3 provides an
overview of the scope of the NPDES Program and identifies the program areas that
control various categories of wastewater discharges.

Municipalities (e.g., POTWs receive primarily domestic sewage from residential
and commercial customers. Larger POTWs will also typically receive and treat
wastewater from industrial facilities (indirect dischargers) connected to thePOTW
sewerage system. The types of pollutants treated by a POTW, therefore, will always
include conventional pollutants (BOD5, TSS, pH, oil and grease, fecal coliform), and
will include nonconventional and toxic pollutants depending on the unique
characteristics of the commercial and industrial sources discharging to the POTW.
The treatment typically provided by POTWs includes physical separation and settling
(e.g., screening, grit removal, primary settling), biological treatment (e.g., trickling
filters, activated sludge), and disinfection (e.g., chlorination, UV, ozone). These
processes produce the treated effluent and a biosolids (sludge) residual. An additional
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Chapter 2 Regulatory Framework and Scope of the NPDES Program

EXHIBIT 2-3
NPDES Program Areas and Applicable Regulations

Source Activity Program Areas
Applicable
Regulations

Municipal

.

Municipal Effluent
Discharge

NPDESPoint Source
Control Program

40 CFR 122
40 CFR 125
40 CFR 133

Indirect Industrial!
CommercialDischarges

Pretreatment
Program

40 CFR 122
40 CFR 403

40 CFR405-499

Municipal SludgeUse

and Disposal

Municipal Sewage
SludgeProgram

.

40 CFR 122

40 CFR 257
40 CFR 501
40 CFR 503

CombinedSewer
Overflow

(CSO) Discharges

CSO Control Program 40 CFR 122
40 CFR 125

Storm WaterDischarges
(Municipal)

Storm Water
Program

40 CFR 122
40 CFR 125

Industrial

ProcessWastewater
Discharges

NPDESPoint Source
Control Program

40 CFR 122
40 CFR 125

40 CFR405-499

Non-processWastewater
Discharges

NPDESPoint Source
Control Program

40 CFR 122
40 CFR 125

StormWater Discharges
(Industrial)

Storm WaterProgram 40 CFR 122
40 CFR 125

concern to some older POTWs are “combined sewer” systems (i.e., sewerage systems
that are designed to collect both sanitary sewage and storm water). Exhibit 2-3
illustrates how the NPDES Program is structured to control all of the various types of
pollutant sources and wastestreams that contribute to municipal point sources.

Non-municipal sources, which include industrial and commercial facilities, are
unique with respect to the products and processes present at the facility. Unlike
municipal sources, the types of raw materials, production processes, treatment
technologies utilized, and pollutants discharged at industrial facilities vary widely and
are dependent on the type of industry and specific facility characteristics. The
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Reguiatory Framework and Scope ofthe NPDES Program Chapter 2

operations, however, are generally carried out within a more clearly defined plant area;
thus, collection system considerations are generally much less complex than for
POTWs. In addition, residuals (sludge) generated by industrial facilities are not
currently regulated by the NPDES Program. Industrial facilities may have discharges

of storm water that may be contaminated through contact with manufacturing activities,
or raw material and product storage. Industrial facilities may also have non-process
wastewater discharges such as non-contact cooling water. As illustrated in Exhibit
23, the NPDES Program addresses each of these potential wastewater sources for
industrial facilities.

Waters of the United States

The term “waters of the United States,” has been defined by EPA to include:

• Navigable waters
• Tributaries of navigable waters

• Interstate waters
• Intrastate lakes, rivers, and streams:

— Used by interstate travelers for recreation and other purposes; or
— Which are the source offish or shellfish sold in interstate commerce; or
— Which are utilized for industrial purposes by industries engaged in

interstate commerce.

The intent of this definition is to cover all possible waters within Federal jurisdiction
under the framework of the Constitution (i.e., Federal versus State authorities). The
definition has been interpreted to include virtually all surface waters in the United
States, including wetlands and ephemeral streams. As a general mailer, groundwater
is not considered a waters of the United States. Therefore discharges to groundwater
are not subject to NPDES requirements. 1f on the other hand, there is a discharge to
groundwater that results in a “hydrological connection” to a nearby surface water, the
Director may require the discharger to apply for an NPDES permit. [Note: Because
States maintain jurisdiction over groundwater resources, they may choose to require
NPDES permits for discharges to groundwater.]
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2.3 NPDES Program Areas

As indicated in Exhibit 2-3, the national NPDES Program includes provisions
that address several different types of discharges from municipal and industrial
sources. This section provides a brief description of how the NPDES Program
addresses each of these program areas.

23.1 NPDES ProgramAreasApplicable to Municipal Sources

The NPDES permitting program focuses on the development of effluent limits

and conditions for the discharge of treated effluent. The NPDES Program, however,
also incorporates other control measures to address certain types and categories of
discharges that may be present at some municipal facilities. A description of these
control measures, and a discussion of how they are incorporated into the permitting
process is provided below.

National PretreatmentPrOgram

The national pretreatment program regulates the discharges of wastewater from
non-domestic (i.e., industrial and commercial) facilities that discharge to POTWs (i.e.,
“indirect” discharges). The pretreatment program requires industrial and commercial
indirect dischargers to “pretreat” their wastes, as necessary, prior to discharge to
POTWs, to prevent interference or upset to the operation of the POTW. The Federal
program also requires many indirect dischargers to meet technology-based
requirements similar to those for direct dischargers. The pretreatment program is
generally implemented directly by the POTW receiving indirect discharges, under
authority granted through the NPDES permit. The Federal regulations specifying
which POTWs must have pretreatment programs, and the authorities and procedures
that must be developed by the P01W prior to program approval are found in 40 CFR
Part 403. The implementation of a local pretreatment program is typically included as
a special condition in NPDES permits issued to POTWs. The incorporation of
pretreatment special conditions is discussed in Chapter 8.

Municipal Sewage Sludge Program

Section 405 of the CWA requires that all NPDES permits issued to POTWs and
other Treatment Works Treating Domestic Sewage (TWTDS) contain conditions
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implementing 40 CFR Part 503 Standards for the Use and Disposal of Sewage
Sludge. Thus, POTWs and other TWTDS must submit permit applications for their
sludge use or disposal practices. TWTDS include sewage sludge incinerators,
sewage sludge surface disposal sites, and facilities that do not discharge to waters of
the United States (sludge-only facilities such as sludge composting facilities that treat
sewage sludge).

The permitting regulations can be found at 40 CFR Part 122 for the Federal

program. Regulations for State program approval are found at 40 CFR Parts 123 or
501 (depending on whether the State wishes to administer the sewage sludge
program under its NPDES Program or under another program, e.g., a solid waste
program). The technical regulations governing sewage sludge use and disposal are
contained in 40 CFR Part 503. Where applicable, sludge management requirements
are included as a special condition in permits issued to POTWs. The incorporation of
special conditions that address sludge requirements is discussed in Chapter 8.

Combined Sewer Overflows

Combined sewer systems (CSS) are wastewater collection systems designed to
carry sanitary wastewaters (commercial and industrial wastewaters) and storm water
through a single conduit to a POTW. As of 1995, CSSs serve about 43 million people
in approximately 1,100 communities nationwide. During dry weather, CSSs collect
and convey domestic, commercial, and industrial wastewater to a POTW; however,
during periods of rainfall or snowmelt, these systems can become overloaded. When
this occurs, the CSS overflows at designed relief points, discharging a combination of
untreated sanitary wastewaters and storm water directly to a surface water body.
These overflows, called combined sewer overflows (CSO5), can be a major source of
water pollution in communities served by CSSs. CSOs often contain high levels of
suspended solids (55), pathogenic microorganisms, toxic pollutants, floatables,
nutrients, and other pollutants, causing exceedances of water quality standards.

To address CSOs, EPA issued the National CSO Control Strategy on August
10, 1989 (54 FR 37370). While the 1989 Strategy resulted in some progress in
controlling CSOs, significant public health risks and water quality impacts remained.
To expedite compliance with the CWA and to elaborate on the 1989 Strategy1 EPA, in
collaboration with other CSO stakeholders (communities with CSSs, State water
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quality authorities, and environmental groups), developed and published the CSO
Control Policy on April 19, 1994 (59 FR 18688). The Policy establishes a uniform,
nationally consistent approach to developing and issuing NPDES permits that address
CSOs. With respect to NPDES permittees, State water quality standards authorities,
and NPDES permitting and enforcement authorities, the CSO Policy states the
following:

• Permittees should immediately implement the nine minimum controls

(NMCs), which are technology-based actions or measures designed to
reduce CSOs and their effects on receiving water quality, as soon as
practicable, but no later than January 1, 1997.

• Permittees should give priority to environmentally sensitive areas.
• Permittees should develop long-term control plans (LTCP5) for controlling

CSOs. A permittee may use one of two approaches: (1) demonstrate that
its plan is adequate to meet the water quality-based requirements of the
CWA (“demonstration approach”), or (2) implement a minimum level of
treatment (e.g., primary clarification of at least 85% of the collected
combined sewage flows) that is presumed to meet the water quality-based
requirements of the CWA, unless data indicate otherwise (“presumptive
approach”).

• Water quality standards authorities should review and revise, as
appropriate, State water quality standards during the CSO long-term
planning process.

• NPDES permitting authorities should consider the financial capability of
permittees when reviewing CSO control plans.

The CSO Policy recommends that NPDES permitting authorities utilize a phased
approach in addressing CSOs. Phase I permits should require the permittee to
implement the NMC within two years of notice from the NPDES permitting authority
and to develop a LTCP. Phase II permits should require continued implementation of
the NMC and implementation of a LTCP.

Prior to issuing a permit that requires conditions that address CSOs, permit
writers should consult the CSO Control Policy and associated guidance materials.
The incorporation of permit conditions that address CSOs is provided in Chapter-8.
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Storm Water Program (Municipal)

EPA has determined that storm water runoff from major metropolitan areas is a
significant source of pollutants discharged to waters of the United States. While
rainfall and snow are natural events, the nature of runoff and its impact on receiving
waters is highly dependent on human activities and use of the land. Runoff from
lands modified by human activities (i.e., metropolitan areas) can affect surface water
resources in two ways: (1) natural flow patterns can be modified; and (2) pollution
concentrations and loadings can be elevated.

To address these discharges, the 1987 amendments to the CWA added a
provision [Section 402(p)] that directed EPA to establish phased NPDES requirements
for storm water discharges. Section 402(p)(2) of the Act identifies discharges covered
under Phase I of the Storm Water Program and includes discharges from municipal
separate storm sewer systems (MS45) serving a population of 100,000 or more.
Section 402(p)(3) identifies the standards for MS4 permits. These standards mark the
significant difference in permits that address storm water discharges from MS4s
versus permits that address other more traditional sources (i.e., POTWs and non-
municipal sources). In general, Congress provided that permits for discharges from
MS4s:

• May be issued on a system- or jurisdiction wide basis;
• Shall effectively prohibit non-storm water discharges into the MS4; and
• Shall require controls to reduce the discharge of pollutants to maximum

extent practicable (MEP).

In response, EPA published regulations addressing storm water discharges
from municipal separate storm sewer systems on November 16, 1990 (55 FR 47990).
The regulations define a MS4 as any conveyance or system of conveyances that is
owned or operated by a State or local government entity designed for collecting and
conveying storm water. Under Phase I of the Storm Water Program, only those MS4s
which served a population of 100,000 or more were required to apply for a NPDES
permit. Unlike permits that are developed and issued to individual POTWs (also
referred to as “municipals”), permits that address storm water discharges from MS4s
may be issued on a jurisdiction-wide basis to the operator of the storm water collection
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system (e.g., a county or city public works department). Chapter 8 discusses
considerations for developing NPDES permits for storm water discharges from MS4s.

2.3.2 NPDES Program Areas Applicable to Industrial Sources

In addition to the development of effluent limits and conditions for discharges of
process and non-process wastewater from direct dischargers, the NPDES Program
also includes provisions for control of storm water discharges from industrial sources.
A description of this program area and a discussion of how it is incorporated into the
permitting process is provided below.

Storm Water Program (Industrial)

All storm water discharges associated with industrial activity that discharge
through municipal separate storm sewer systems or that discharge directly into the
waters of the United States are required to obtain NPDES permit coverage, including
those which discharge through MS4s located in municipalities with a population of less
than 100,000. Discharges of storm water to a sanitary sewer system or to a P01W
are excluded. As with the Municipal Storm Water Program discussed in Section 2.3.1
above, EPA published the initial permit application requirements for certain categories
of storm water discharges associated with industrial activity on November 16, 1990
(55 FR 48065).

The regulations define storm water discharges associated with industrial activity
as discharges from any conveyance used for collecting and conveying storm water
directly related to manufacturing, processing, or raw materials storage areas at an
industrial plant. The NPDES permitting regulations at 40 CFR §122.26 were
promulgated on November 16, 1990 (55. FR 48065) to identify the following 11
industrial categories required to apply for NPDES permits for storm water discharges:

• Facilities subject to storm water effluent limitations guidelines (ELG), new
source performance standards (NSPS), or toxic pollutant effluent standards
under 40 CFR Subchapter N

• Certain heavy manufacturing facilities (lumber, paper, chemicals, petroleum
refining, leather tanning, stone, clay, glass, concrete, ship construction)

• Active and inactive mining operations and oil and gas operations with
contaminated storm water
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• Hazardous waste treatment, storage, or disposal facilities, including
Resource Conservation and Recovery Ad (RCRA) Subtitle C facilities

• Landfills, open dumps, and RCRA Subtitle D facilities
• Recycling facilities, including metal scrapyards, battery reclaimers, salvage

yards, and automotive junkyards
• Steam electric power generating facilities, including coal handling sites
• Transportation facilities that have vehicle maintenance shops, equipment

cleaning operations, or airport de-icing operations
• Major POTW sludge handling facilities; including onsite application of

sewage sludge
• Construction activities that disturb five acres or more
• Light industrial manufacturing facilities.

Operators of industrial facilities that are federally, state or municipally owned or
operated that meet the description of the facilities listed in 40 CFR 122.26(b)(14)(1)-
(xi) must also submit applications (note: the Transportation Act of 1991 provides
exceptions for certain municipally owned or operated facilities). EPA published final
rules regarding the NPDES Storm Water Regulations on both April 1, 1992 (57 FR

11394) and December 18, 1992 (57 FR 60444). The rule promulgated on April 2,
1992 was, in part, to codify provisions of the Transportation Ad of 1991. The
December 18, 1992 rule was in response to the mandate of the Ninth Circuit United
States Court of Appeals in NRDC v. EPA (June 4, 1992). Each of these final rules
are summarized below:

• Transportation Act of 1992—The Transportation Act of 1991 provides an
exemption from Phase I storm water permitting requirements for certain
industrial activities owned or operated by municipalities with a population of
less than 100,000 (note: population threshold not tied to a service
population for a MS4). Such municipalities must submit storm water
discharge permit applications only for airports, powerplants, and
uncontrolled sanitary landfills that they own or operate.

• Ninth Circuit Court Decision—The Ninth Circuit United States Court of
Appeals’ opinion in NRDC v. EPA (June 4, 1992) invalidated and remanded
for further proceedings two regulatory exemptions from the definition of
“storm water discharges associated with industrial activity”:
1. The exemption for construction sites disturbing less than five acres of

land (category x), and
2. The exemption of certain “light” manufacturing facilities without

exposure of materials and activities to storm water (category xi).
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In response to these two remands, EPA intends to conduct further
rulemaking proceedings on construction activities under five acres and light
industry without exposure. As ordered by the Court, EPA will require
permit applications for construction sites disturbing less than five acres of
land and category xi facilities without exposure until this further rulemaking
is completed.

Generally, storm water discharges from industrial sources are regulated by
Federal or State issued general permits (see Section 3.1 for a description of the types
of NPDES permits). However, in some cases, storm water conditions may be
incorporated into a comprehensive individual NPDES permit for a facility, or a storm
water-specific individual NPDES permit. The incorporation of permit conditions that
address storm water discharges from industrial facilities is provided in Chapter 8. For
more information regarding the scope of the NPDES Storm Water Program, refer to
EPA’s storm water regulations at 40 CFR 122.26 and the Overview of the Storm
Water Program.2

2USEPA (1996). Oven’iow of the Storm Water Program. EPA 833-R-96-008. Office of Water.
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Monitoring and Reporting
Conditions

Having developed the effluent limits for a municipal or industrial discharger, the
permit writer’s next step is to establish monitoring and reporting requirements.
Requiring the permittee to routinely self-monitor its discharge and to report the
analytical results of such monitoring provides the permitting authority with the
information necessary to evaluate discharge characteristics and compliance status.
Periodic monitoring and reporting also serve to remind the permittee of its compliance
responsibilities and provides feedback regarding the performance of the treatment
facility(s) operated by the permittee. Permit writers should be aware of and concerned
with the potential problems that may occur in a self-monitoring program such as
improper sample collection procedures, poor analytical techniques, and poor or
improper report preparation and documentation. To prevent or minimize these
problems, the permit writer should clearly detail monitoring and reporting requirements
in the permit.
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The monitoring and reporting conditions section of a NPDES individual permit
should contain specific requirements for the following items:

• Sampling location
• Sample collection method
• Monitoring frequencies
• Analyticai methods
• Reporting and recordkeeping requirements.

Several factors should be considered in determining the specific requirements
to be imposed. Basic factors that may affect sampling location, sampling method, and
sampling frequency are:

• Applicability of “effluent limitations guidelines” (ELG)
• Effluent and process variability
• Effect of flow and/or pollutant load on the receiving water
• Characteristics of pollutants discharged
• Permittee compliance history.

These factors must be carefully considered by the permit writer, as any error could
lead to inaccurate compliance determination, misapplication of national ELGs, and/or
misapplication of State water quality standards.

The following sections provide an overview of the considerations involved in
determining appropriate monitoring, reporting, and recordkeeping requirements, and
describe how to properly incorporate the requirements in a NPDES permit.

7.1 Establishing Monitoring Conditions

The NPDES Program is structured such that facilities that discharge pollutants
in waters of the United States are required to periodically evaluate compliance with the
effluent limitations established in their permit and provide the results to the permitting
authority. In addition, NPDES permits can require the permittee to monitor for
additional parameters or processes not directly linked to the effluent discharge such as
storm water, combined sewer overflows, municipal sludge, and/or treatment plant
influent. This section describes the regulatory requirements and authorities for
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monitoring conditions, and describes how these conditions can be incorporated in
NPDES permits.

The regulations requiring the establishment of monitoring and reporting
conditions in NPDES permits are found in 40 CFR §122.44(i) and 40 CFR §122.48.
Section 122.44(i) requires permittees to monitor pollutant mass (or other applicable
unit of measure), effluent volume, provide other measurements (as appropriate), and
to utilize the test methods established at 40 CFR §136. Section 122.41(i) also
establishes that NPDES permittees (with certain specific exceptions) must monitor for
all limited pollutants and report data at least once per year.

EPA regulations at 40 CFR §122.48 state that all permits must specify require-
ments concerning the proper use, maintenance, and installation of monitoring equip-
ment or methods (including biological monitoring methods when appropriate). All
permits must also specify the required monitoring including the type, intervals, and
frequency sufficient to yield data that are representative of the activity. The following
sections focus on ensuring that permit monitoring conditions propeily address these
regulatory requirements.

7.1.1 Monitoring Location

The NPDES regulations do not specify the exact location to be used for
monitoring. The permit writer is responsible for determining the most appropriate

monitoring location and explicitly specifying this in the permit. Ultimately, the
permittee is responsible for providing a safe and accessible sampling point that is
representative of the discharge (40 CFR §122.41(j)(1)).

Specifying the appropriate monitoring location in a NPDES permit is critical to
producing valid compliance data. Important factors to consider in selecting a
monitoring location include:

• The wastewater flow should be measurable
• The location should be easily and safely accessible
• The sample must be representative of the effluent during the time period

that is monitored.
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Technical Note

When establishing monitoring locations for determining NPDES permit compliance, permit writers must
select locations that are representative of the expected wastewater discharge. Locations should be
established where the wastewater is well mixed, such as near a parshall flume or at a location in a sewer
with hydraulic turbulence. Weirs tend to enhance the settling of solids immediately upstream and the
accumulation of floating oil or grease immediately downstream. Such locations should be avoided for
sampling.

The most logical monitoring point for an effluent is just prior to discharge to the
receiving water. This is particularly true for ensuring compliance with water quality-
based effluent limits (WQBELs). However, there are instances when the permit writer
may need to specify alternate monitoring locations in a permit.

One typical instance that necessitates establishing an alternative monitoring
location occurs when a facility combines a variety of process and non-process
wastewaters prior to discharge through a common outfall structure. Under certain
circumstances, when a variety of wastewaters are combined, requiring monitoring only
at the final combined outfall may not be appropriate. To address this situation, 40
CFR §122.45(h) allows permit writers to establish monitoring locations at internal
outfalls. Examples of situations that may require designation of internal monitoring
locations include:

• To ensure compliance with effluent limitations guidelines and
standards (at non-municipal facilities)—When non-process wastewaters
dilute process wastewaters regulated under effluent guidelines, monitoring
the combined discharge may not accurately depict whether the facility is
complying with the effluent guidelines. Under these circumstances, the
permit writer may consider requiring monitoring for compliance with
technology-based effluent limits (based on application of effluent guidelines)
before the process wastewater is combined with the other wastewaters.

• To ensure compliance with secondary treatment standards (for
POTWs only)—Certain POTWs include treatment processes that are
ancillary to the secondary treatment process that may impact their ability to
monitor for compliance with secondary treatment standards. Under these
circumstances, the permit writer may consider requiring monitoring for
compliance with secondary treatment standards just after the secondary
treatment process (e.g., require monitoring of effluent just after secondary
clarification) before any additional treatment processes.

• To allow detection of a pollutant—instances may arise where the
combination of process and non-process wastewaters result in dilution of a
pollutant of concern that will not be detectable using approved analytical
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methods. Establishing monitoring for the pollutant at an internal location
will enable characterization of the pollutant prior to dilution with other
wastewaters.

When establishing internal monitoring points, permit writers need to consider
the location of wastewater treatment units within the facility. This is particularly true
when establishing internal monitoring locations for determining compliance with
technology-based effluent limits. A facility will most likely not be able to comply with
technology-based effluent limits if the permit writer establishes the monitoring location
prior to the wastewater treatment unit.

Permit writers may also need to require monitoring of influent to the wastewater
treatment units for certain facilities. Influent monitoring must be required for POTWs
to ensure compliance with the 85 percent removal condition of the secondary
treatment standards. influent monitoring at non-POTWs may also be desired to
determine influent characteristics, and if additional information related to the
performance of the wastewater treatment unit is needed.

Exhibit 7-1 provides examples of how to specify sampling locations in a permit
either by narrative or diagram.

7.1.2 Monitoring Frequency

The frequency for monitoring pollutants should be determined on a case-by-
case basis, and decisions for selling the frequency should be set forth in the fact
sheet. Some States have their own recommended sampling guidelines that can help
a permit writer determine an appropriate sampling frequency. The intent is to
establish a frequency of monitoring that will detect most events of noncompliance
without requiring needless or burdensome monitoring.

To establish a monitoring frequency, the permit writer should estimate the
variability of the concentration of the parameter by reviewing effluent data for the
facility (e.g., from DMRs) or in the absence of actual data, information from similar
dischargers. A highly variable discharge should require more frequent monitoring than
a discharge that is relatively consistent over time (particularly in terms of flow and
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EXHIBIT 7-4
Examplesof Specifying Sampling Locations in Permits

pollutant concentration). In addition to the estimated variability, other factors that
should be considered when establishing appropriate monitoring frequencies include:

• Design capacity of treatment facility—As an example, at equivalent
average flow rates, a large lagoon system that is not susceptible to
bypasses requires less frequent monitoring than an overioaded treatment
facility that experiences fluctuating flow rates due to inflitration or large
batch discharges from an industrial user system. The lagoon should have a
relatively low variability compared to the facility receiving batch discharges.

NARRATIVE:

PartI. SELF-MONITORING REQUIREMENTS

A. Sample Locations

1. Dischargefrom the Chemistiy-FineArts Building shall be sampledat outfall 001
2. Dischargefrom the Duane PhysicsBuilding shall be sampledat outfall 002
3. Dischargefrom the ResearchLab No. 1 shall be sampledat outfall 003

DIAGRAM:

Part 1. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

A. SampleLocations

Outfall Description

001 DischargePipe—Dischargeof wastewatergeneratedby all regulatedmetal finishing
processesat the facility. Samplesshall be collectedat the point indicatedon the attached
diagram.

Receiving
Stream

~aIIFIume

OuffalI 001

Final pH
Adjustment

Tank *sampIe Point

•&48-01
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• Type of treatment method used—The type of wastewater treatment used
by the facility will determine the need for process control monitoring and
effluent monitoring. An industrial facility with biological treatment would
have similar monitoring frequencies to a secondary treatment plant with the
same units used for wastewater treatment. If the treatment method is
appropriate and achieving high pollutant removals on a consistent basis, the
need for monitoring may be less than a plant with little treatment or
insufficient treatment.

• Post compliance record/history—The monitoring frequency may be
adjusted to reflect the compliance history of the facility. A facility with
problems achieving compliance generally should be required to perform
additional monitoring to characterize the source or cause of the problems or
to detect noncompliance.

• Cost of monitoring relative to discharger’s capabilities—The permit
writer should not require excessive monitoring unless it is necessary to
provide sufficient information about the discharge (analytical costs are
addressed in Section 7.1.5).

• Frequency of the discharge—If wastewater is discharged in batches on
an infrequent basis, the monitoring frequency should be different from a
continuously discharged, highly concentrated wastewater, or a wastewater
containing a pollutant that is found infrequently and at very low
concentrations. The production schedule of the facility (e.g., seasonal,
daily), the plant washdown schedule, and other similar factors should be
considered.

• Number of monthly samples used in developing permit limit—The
monitoring frequency should reflect the number of monthly samples used in
developing the permit limits, and/or the monitoring frequencies used to
develop any applicable effluent guidelines.

• Tiered Limits-Where the permit writer has included “tiered” limits in an
NPDES permit, consideration should be given to varying the monitoring
frequency requirements to correspond to the applicable tiers. For example,
if a facility has seasonal discharge limits, it may be appropriate to increase
the monitoring frequency during the higher production season, and reduce
the frequency during the off-season.

An alternative method that can be used by permit writers to establish monitoring
frequencies is the quantitative approach described in the Technical Support Document
for Water Quality-Based Toxics Control (TSDf°. In short, the TSD31 approach

30USEPA (1991). Technical Support Document for Water Quality-Based Toxics Control. EPA-
505/2-90-001. Office of water Enforcement and Permits.

31ibid.
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requires calculating the long-term average pollutant concentration (accounting for the
expected variability of the discharge) and comparing it to the permit limit to determine
the likelihood of noncompliance. The closer the long-term average is to the permit
limit, the more frequent the monitoring that should be required. Obviously, this
quantitative approach requires a reasonable data set from which to calculate the long-
term average. Permit writers should refer to the TSD32 for more information
regarding this approach.

A permit writer may also establish a tiered monitoring schedule that reduces or
increases monitoring frequency during a permit cycle. Tiered monitoring, which
reduces monitoring over time, may be useful for discharges where the initial sampling
shows compliance with effluent limits, If problems are found during the initial
sampling, more frequent sampling and more comprehensive monitoring can be
applied. This step-wise approach could lead to lower monitoring costs for permittees
while still providing an adequate degree of protection of water quality.

RegulatoryUpdate

In response to President clintons Regulatory Reinvention initiative, which established the goal of
reducing monitoring and reporting burden by 25%, EPA issued Interim Guidance for Performance-Based
Reductions of NPDES Permit Monitoring Frequencies on April 19, 1996 (EPA-833-B-96-0O1). Under this
guidance, NPOES reporting and monitoring requirements are reduced based on a demonstration of
excellent historical performance. Facilities can demonstrate this historical performance by meeting a set
of compliance and enforcement criteria and by demonstrating their ability to consistently discharge
pollutants below the levels necessary to meet their existing NPDES permit limits. Reductions are
determined parameter-by-parameter, based on the existing monitoring frequency and the percentage
below the limit that parameter is being discharged at. The reductions are incorporated into the permit at
the time of permit reissuance. To remain eligible for these reductions, permittees are expected to
maintain parameter performance levels and good compliance and enforcement history that were used as
the basis for granting the reductions.

7.1.3 Sample Collection Methods

In addition to establishing the frequency of monitoring, the permit writer must
specify the type of sample that must be collected. The two basic sample collection
methods include “grab” and “composite.”

The analytical methods specified in 40 CFR Part 136 are required for all
monitoring performed under the NPDES Program, unless the permit specifically

32USEPA (1991). Technical Support Document for Water Quality-Based Toxics Control. EPA-

505/2-90-001. Office of Water Enforcement and Permits.
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requires alternate methods. For many analytical procedures, the sample collection
method (grab or composite) is not specified in 40 CFR Part 136, thus it should be
specified in the discharge permit. 40 CFR Part 136 specifies that grab samples must
be collected for pH, temperature, dissolved oxygen, chlorine, purgeable organics,
sulfides, oil and grease, coliform bacteria and cyanide. The reason grab samples
must be taken for these parameters is that they evaluate characteristics that may
change during the time necessary for compositing.

A “grab” sample is a single sample collected at a particular time and place that
represents the composition of the wastestream only at that time and place. When the
quality and flow of the wastestream being sampled is not likely to change over time, a
grab sample is appropriate. Grab samples should be used when:

• The wastewater characteristics are relatively constant.
• The parameters to be analyzed are likely to change with storage such as

temperature, residual chlorine, soluble sulfide, cyanides, phenols,
microbiological parameters and pH.

• The parameters to be analyzed are likely to be affected by the compositing
process such as oil and grease and volatiles.

• Information on variability over a short time period is desired.
• Composite sampling is impractical or the compositing process is liable to

introduce artifacts of sampling.
• The spatial parameter variability is to be determined. For example,

variability through the cross section and/or depth of a stream or a large
body of water.

• Effluent flows are intermittent from well-mixed batch process tanks. Each
batch dumping event should be sampled.

Grab samples can measure maximum effect only when the sample is collected during
flows containing the maximum concentration of pollutants toxic to the test organism.

Another type of grab sample is sequential sampling. A special type of
automatic sampling device collects relatively small amounts of a sampled
wastestream, with the interval between sampling either time or flow proportioned.
Unlike the automatic composite sampler, the sequential sampling device automatically
retrieves a sample and holds it in a bottle separate from other automatically retrieved

samples. Many individual samples can be stored separately in the unit, unlike the
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composite sampler which combines aliquots in a common bottle. This type of
sampling is effective for determining variations in effluent characteristics over shod
periods of time.

A “composite” sample is a collection of individual samples obtained at regular
intervals, usually based upon time or flow volume. A composite sample is desirable
when the material being sampled varies significantly over time either as a result of
flow or quality changes. There are two general types of composites and the permit
writer should clearly express which type is required in the permit:

• Time composite samples collect a fixed volume at equal time intervals and
are acceptable when flow variability is not excessive. Automatically timed
composited samples are usually preferred over manually collected
composites. Composite samples collected by hand are appropriate for
infrequent analyses and screening.
Composite samples can be collected manually if subsamples have a fixed
volume at equal time intervals when flow variability is not excessive.

• Flow-proportional compositing is usually preferred when effluent flow
volume varies appreciably over time. The equipment and instrumentation
for flow-proportional compositing have more downtime due to maintenance
problems.
When manually compositing effluent samples according to flow where no
flow measuring device exists, use the influent flow measurement without
any correction for time lag. The error in the influent and effluent flow
measurement is insignificant except in those cases where extremely large
volumes of water are impounded, as in reservoirs.

There are numerous cases where composites are inappropriate. Samples for
some parameters should not be composited (pH, residual chlorine, temperature,
cyanides, volatile organics, microbiological tests, oil and grease, total phenols). They
are also not recommended for sampling batch or intermittent processes. Grab
samples are needed in these cases to determine fluctuations in effluent quality.

For whole effluent toxicity (WET), composite samples are used unless it is
known that the effluent is most toxic at a particular time. Some toxic chemicals are
short-lived, degrade rapidly, and will not be present in the most toxic form after lengthy
compositing even with refrigeration or other forms of preservation. Grab samples
should be required for bioassays to be taken under those circumstances.
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If a sampling protocol is not specified in the regulations, the duration of the
compositing time period and frequency of aliquot collection is established by the permit
writer. Whether collected by hand or by an automatic device, the time frame within
which the sample is collected should be specified in the permit. The number of
individual aliquots which compose the composite should also be specified. NPDES
application requirements specify a minimum of four aliquots for non-stormwater
discharges lasting four or more hours.

Eight types of composite samples and the advantages and disadvantages of
each are shown in Exhibit 7-2. As shown in Exhibit 7-2, samples may be composited
by time or flow and a representative sample will be assured. However, where both
flow and pollutant concentration fluctuate dramatically, a flow-proportioned composite
sample should be taken because a greater quantity of pollutant will be discharged
during these periods. As an alternative, time-proportioned samples may be taken with
flow records used for weighing the significance of various samples.

Continuous monitoring is another option for a limited number of parameters
such as flow, total organic carbon (TOC), temperature, pH, conductivity, fluoride and
dissolved oxygen. Reliability, accuracy and cost of continuous monitoring vary with
the parameter. Continuous monitoring can be expensive, so continuous monitoring
will usually only be an appropriate requirement for the most significant dischargers
with variable effluent. The environmental significance of the variation of any of these
parameters in the effluent should be compared to the cost of continuous monitoring.

Technical Note

When establishing continuous monitoring requirements, the permit writer should be aware that the
NPDES regulations concerning pH limits allow for a period of excursion when the effluent Is being
continuously monitored (40 CFR §401.17).

7.1.4 Analytical Methods

The permit writer must specify the analytical methods to be used for monitoring.
These are usually indicated as 40 CFR Part 136 in the standard conditions of the
permit [40 CFR §~122.41 (j)(4) and 122.44(i)]. In particular, analytical methods for
industrial and municipal wastewater pollutants must be conducted in accordance with
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EXHIBIT 7-2
Compositing Methods

Method Advantages Disadvantages Comments

Time Composite
Constant sample
volume,constanttime
interval between
samples

Minimal instrumentation
and manual effort; requires
no flow measurement

May lack representativeness,
especially for highly variable
flows

Widely used in both
automatic samplers
and manual handling

EJow-Proportional Composite

• Constantsample
volume, time interval
betweensamples
proportionalto stream
flow

Minimal manualeffort Requiresaccurateflow
measurementreading
equipment;manual
compositingfrom flowchart

Widely usedin
automaticas well as
manualsampling

• Constanttime interval
betweensamples,
samplevolume
proportional to total
streamflow at time of
sampling

Minimal instrumentation Manual compositingfrom
flowchart in absenceof prior
information on the ratio of
minimum to maximumflow;
chanceof collecting too small
or too largeindividual discrete
samplesfor a given composite
volume

Usedin automatic
samplersand widely
usedas manual
method

• Constanttime interval
betweensamples,
samplevolume
proportionalto total
streamflow sincelast
sample

Minimal instrumentation Manual compositingfrom flow
chart in absenceof prior
information on the ratio of
minimum to maximumflow;
chanceof collectingeither too
small or too large individual
discretesamplesfor agiven
compositevolume

Not widely used in
automaticsamplers
but maybe done
manually

SequentialComposite

• Seriesof short period
composites,constant
time intervalsbetween
samples

Useful if fluctuations occur
andtime history is desired

Requiresmanualcompositing
of aliquotsbasedon flow

Commonly used;
however,manual
compositingis labor
intensive

• Seriesof short period
composites,aliquots
takenat constant
dischargeincrements

Useful if fluctuationsoccur
and time history is desired

Requiresflow totalizer;
requiresmanualcompositing
of aliquotsbasedon flow

Manual compositing
is labor intensive

ContinuousComposite

• Constantsamplevolume

• Samplevolume
proportionalto stream
flow

Minimal manualeffort,
requiresno flow
measurement

Minimal manualeffort,
most representative
especiallyfor highly
variable flows

Requireslargesample
capacity;may lack
representativenessfor highly
variable flows

Requiresaccurateflow
measurementequipment,large
samplevolume,variable
pumpingcapacity,and power

Practicalbutnot
widely used

Not widely used
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the methods specified pursuant to 40 CFR Part 136, which references one or more of
the following:

• Test methods in Appendix A of 40 CFR Part 136~~
• Standard Methods for the Examination of Water and Wastewater, 18th

Edition ~
• Methods for the Chemical Analysis of Water and Wastewater~

- • Test Methods: Methods for Organic Chemical Analysis of Municipal and
Industrial Wastewater.~

The analytical methods contained in 40 CFR Part 136 are test methods
designed only for priority and conventional pollutants, and some nonconventional
pollutants. in the absence of analytical methods for other parameters, the permit
writer must still specify the analytical methods to be used. An excellent source of
analytical method information is the Environmental Monitoring Methods Index (EMMI).
The EMMI is an official EPA database linking 50 EPA regulatory lists, 2,600
substances and 926 analytical methods on EMMI. EMMI data correlate EPA’s
regulated substances with their associated analytical methods, published detection
limits, and regulatory limits. For more information, call NTIS at (703) 321-8547 for
system requirements.

7.1.5 Other Considerations in Establishing Monitoring Requirements

The regulations do not specifically require a permit writer to evaluate costs
when establishing monitoring conditions in a permit. However, as a practical mafter,
the permit writer should consider the cost of sampling that he/she imposes on the
permittee. The sample frequency and analyses impact the analytical cost. The
estimated 1994-1995 costs for analytical procedures are shown in ExhIbit 7-3.

33Guidelines Establishing Test Procedures for the Analysis of Pollutants Under the Clean-Water -Act
(40 CFR Part 136). (Use most current version)

~American Public Health Association, American Water Works Association, and Water Pollution
Control Federation (1992). Standard Methods for the Examination of Water and Wastewater, 18th Ed.

“USEPA (1979). Methods for the ChemicalAnalysis of Water and Wastewater. EPA-600/
4-79-020. Environmental Monitoring and Support Laboratory.

%SEPA (1982). Test Methods: Methods for Organic Chemical Analysis of Municipal and
Industrial Wastewater. EPA-60014-82-057.
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EXHIBIT 7-3
Estimated Costsfor Common Analytical Procedures’

ROD5 $30

TSS $15

TOC $60

Oil and Grease $35

Odor $30

Color $30

Turbidity $30

Fecal coliform $15

Metals (each) $15

Cyanide $35

Gasoline(Benzene,Toluene,Xylene) $100

PurgeableHalocarbons(EPA Method 601) $113

Acrolein andAcrylonitrile (EPA Method 603) $133

Purgeables(EPA Method 624) $251

Phenols(EPA Method 604) $160

OrganochiorinePesticidesand PCBs (EPA Method 608) $157

PolynuclearAromatic Hydrocarbons(EPA Method610) $175

Dioxin (2, 3, 7, 8-TCDD (EPA Method613)) $400

Base/NeutralsandAcids (EPA Method 625) $434

Priority pollution scan2 $2,000

Acute WET $750

ChronicWET $1,500

‘

Basedon 1994—1995costs.
2

a
Includes13 metals,cyanide,dioxin, volatiles (purgeables),bas
sbestos.

e/neutralandacids,pesticidesandPCBs,and
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If simple or inexpensive indicator parameters (e.g., BOD5 acts as an indicator for the

priority pollutants in the Wood and Gum Chemicals category) or alternate parameters
will produce data representative of the pollutant present in the discharge, then the
indicators or surrogate pollutants or parameters should be considered. Complex and
expensive sampling requirements may not be appropriate if the permit writer cannot
justify the need for such analyses.

7:1.6 Establishing Monitoring Conditions for Unique Discharges

There are a variety of discharges that are regulated under the NPDES permit
program that are different than traditional wastewater discharges. A permit writer
needs to account for these unique discharges in establishing monitoring requirements.
This section discusses several of these unique discharges including storm water,
combined sewer and sanitary sewer overflows, WET, and municipal sludge.

Storm Water Monitoring Considerations

Monitoring requirements vary according to the type of permit regulating the
storm water discharge and the activity. Storm water discharges may be regulated by
State programs, provided the State is authorized to administer the NPDES Storm
Water Program, or EPA Regions. At the Federal level, several permitting options are
available; depending on the type of activity, industrial facilities may seek coverage
under an individual permit, the Baseline Industrial General Permit, or the Multi-sector
General Permit. In addition, construction activities that disturb 5 or more acres of land
are regulated under the Baseline Construction General Permit. Municipalities serving
over 100,000 people are also regulated, but on an individual permit basis. Each of
these permitting mechanisms establishes different monitoring programs. Several
States have used the Federal permits as models for their permit conditions.

Specific monitoring conditions for the Federal general permits are detailed in the
following documents:

• “Final NPDES General Permits for Storm Water Discharges AssoCiated
With Industrial Activity,” Federal Register, September 9, 1992. (Baseline
Industrial General Permit).
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• “Final NPDES General Permits for Storm Water Discharges from
Construction Sites,” Federal Register, September 9, 1992. (Baseline
Construction General Permit).

• “Final NPDES Storm Water Multi-Sector General Permit for Industrial
Activities,” Federal Register, September 9, 1992. (Multi-Sector General
Permit).

Monitoring Combined Sewer Overflows and Sanitary Sewer Overflows

EPA’s CSO Control Policy (59 FR 18688) requires monitoring to characterize
the combined sewer system, assist in developing the Long-Term Control Plan (LTCP),
and illustrate compliance with permit requirements. Monitoring as part of the nine
minimum controls (NMC) is done to develop an initial system characterizationand~
includes analyzing existing data on precipitation events, on the combined sewer
system and CSOs, on water quality, and conducting field inspections. As part of the
LTCP, a permittee is required to develop a more complete characterization of the
sewer system through monitoring and modeling. Finally, to illustrate compliance with
the permit requirements, the permittee is required to conduct a post-construction
compliance monitoring program. Specific monitoring requirements of this post-
construction compliance monitoring program will be unique to each permittee~sLtCP
and should be established as specific monitoring conditions in the individual NPDES
permit. These monitoring conditions should require monitoring of a representative
number of CSOs for a representative number of wet weather events for certain key
parameters along with ambient water quality monitoring to ascertain attainment with
water quality standards. EPA is currently preparing eight guidance manuals on
various aspects of the CSO Control Policy, including one on monitoring, Combined
Sewer Overflows: Guidance for Monitoring and Modeling (draft).37

A facility’s permit may also contain monitoring requirements for sanitary sewer
overflows (SSOs). These would be developed on a case-by-case basis.

37USEPA (1995). Combined Sower Overflows—Guidance for Monitoring and Modeling. (DRAFT).
EPA-832/R-95-005.
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Whole Effluent Toxicity Monitoring

The use of whole effluent toxicity (WET) testing to evaluate the toxicity in a
receiving stream was discussed in Chapter 6. The biomonitoring test procedures were
promulgated in 40 CFR Part 136 on October 16, 1995 (60 FR 53529). WET
monitoring conditions included in permits should specify the particular biomonitoring
test to be used, the test species, required test endpoint, and QNQC procedures. EPA
has published recommended toxicity test protocols in four manuals:

• Methods for Measuring the Acute Toxicity of Effluents and Receiving
Waters to Freshwater and Marine Organisms.~

• Short-Term Methods for Estimating the Chronic Toxicity of Effluents and
Receiving Waters to Marine and Estuarine Organisms.39

• Short-Term Methods for Estimating the Chronic Toxicity of Effluents and
Receiving Waters to Freshwater Organisms.4°

• NPDES Compliance Monitoring Inspector Training: Biomonitoring.41

Samples for WET may be composite or grab samples. Twenty-four hour
composite samples are suggested except when (1) the effluent is expected to be
more toxic at a certain time of day; (2) toxicity may be diluted during compositing; and
(3) the size of the sample needed exceeds the composite sampler volume (e.g., 5
gallons).

WET tests are relatively expensive (see Exhibit 7-3 on costs). Therefore the
test frequency should be related to the probability of any discharger having whole

~USEPA(1991). Methods for Measuring the Acute Toxicity of Effluents and Receiving Waters to
Freshwater and Marine Organisms

39USEPA (1991). Short-Temi Methods for Estimating the Chronic Toxicity of Effluents and
Receiving Waters to Marine and Estuarine Organisms. EPA-600/4-91 -003. Environmental Monitoring
and Support Laboratory.

40USEPA (1991). Short-Term Methods for Estimating the chronic Toxicity of Effluents and
Receiving Waters to Freshwater Organisms, Third Edition. EPA-600/4-91 -002. Environmental
Monitoring and Support Laboratory.

41USEPA (1990). NPDES compliance Monitoring Inspector Training: Biomonitoring. Office of
water.
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effluent toxicity. Samples should be evenly spaced throughout the year so that
seasonal variability can be ascertained.

Municipal Sludge Monitoring

The purpose of monitoring municipal sludge is to ensure safe use or disposal.
The 40 CFR Part 503 sludge regulations require monitoring of sewage sludge tat is
applied to land, placed on a surface disposal site, or incinerated. The frequency of
monitoring is based on the annual amount of sludge that is used or disposed by these
methods. POTWs that provide the sewage sludge to another party for further
treatment (such as composting) must provide that party with the information necessary
to comply with 40 CFR Part 503. Sewage sludge disposed of in a municipal solid
waste landfill unit must meet the requirements in 40 CFR Part 258, which is the
criteria for municipal solid waste landfills.

Exhibit 7-4 shows the minimum monitoring requirements for sewage sludge
prior to use and disposal established in 40 CFR Part 503. More frequent monitoring
for any of the required or recommended parameters is appropriate when the POTW:

• Influent load of toxics or organic solids is highly variable
• Has a significant industrial load
• Has a history of process upsets due to toxics, or of adverse environmental

impacts due to sludge use or disposal activities.

The sampling and analysis methods specified in 40 CFR §503.8 should be
followed for monitoring the required parameters. in the absence of any specific
methods in 40 CFR Part 503. guidance on appropriate methods is contained in
Part 503 Implementation Guidance,42 Control of Pathogens and Vector Attraction in

Sewage Sludge,43 and POTW Sludge Sampling and Analysis Guidance
Document.TM

42USEPA (1995). Part 503 Implementation Guidance. EPA 833-R-95-001. Office of Water.

43USEPA (1992). Control of Pathogens and VectorAttraction in Sewage Sludge. EPA-625/R-92-
013. Office of Research and Development.

“USEPA (1989). POTW Sludge Sampling and Analysis Guidance Document Office of Water,
Permits Division.
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EXHIBIT 7-4
Minimum Requirements for SewageSludge Monitoring,

Basedon Method of SludgeUse or Disposal

Method Monitoring Requirements Frequency Citation

Land
Application

.

(1) Sludge weight and % total
solids
Metals: As, Cd, Cu, Pb,
Hg, Mo, Ni, Se, and Zn
PathogenReduction
Vector Attraction Reduction

(1) 0< andC 290k, annually

290<and C 1,500,
quarterly
1,500<andC 15,000,
bimonthly
15,000= or C, monthly

40 CFR
Part 503.16

Co-disposal
in Municipal
Solid Waste
Landfill

(1) Sludgeweightand % total
solids

(2) PassesPaint-FilterLiquid
Test

(3) Suitability of sludgeusedas
cover

(4) Characterizein accordance
with hazardouswasterules

(1), (2), (3), and (4)
Monitoring requirements or
frequencynot specifiedby 40
CFR Part503. Determinedby
local healthauthority or
landfill owner/operator

40 CFR
Part 258.28

Surface
Disposal:
Lined Sites
with leachate
collection and
Unlined Sites

(I) Sludgeweightand% total
solids
PathogenReduction
VectorAttractionReduction
Metals: As, Cr, Ni (Unlined
Sites Only)

(2) Methane gas

(1) Basedon sludgequantity
(asabove)

(2) Continuously

40 CFR

Part 503.26

Incineration (1) Sludge weight and % total
solids
Metals: As, Cd, Cr, Pb, and
Ni

(2) Be andHg (Nat. Emissions
Standards)

(3) THC or CO, 02, moisture,
combustiontemperatures

(4) Air pollution control device
operating_parameters

(1) Basedon sludgequantity
(as above)

(2) As required by subpartsC
andEof4OCFRPart6l
as may be specifiedby
permittingauthority (local
air authority)

(3) Continuously
(4) Daily

40 CFR
Part 503.46

Notes: 3. Monitoring frequenciesrequiredunder40 CFR Part 503 may be reducedafter2 yearsof monitoring,
but in no caseshall be less thanonceper year.

2. A successfullandapplication programmay necessitatesamplingfor otherconstituentsof concern
(suchas nitrogen) in determiningappropriateagronomicrates. This wilt be determinedby the
permit writer.

Dry weight of sludgein metrictonsperyear.
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7•2 Reporting and Recordkeeping Requirements

The NPDES regulations at 40 CFR §~122.41(l)(4)(j)and (I) require the
permittee to keep records and periodically report on monitoring activities. Discharge
Monitoring Reports (DMR5) (see form in Exhibit 7-5) must be used by permittees to
report self-monitoring data. Data reported include both data required by the permit
and any additional data the permittee has collected consistent with permit
requirements. All facilities are required to submit reports (on discharges and sludge
use or disposal) at least annually per 40 CFR §122.44(i)(2). POTW5 with
pretreatment programs are required to submit a pretreatment report at least annually
per Section 403.12(i). However, the NPDES regulation states that monitoring
frequency and reporting should be dependent on the nature and effect of the
discharge/sludge use or disposal. Thus, the permit writer can require more frequent
than annual reporting.

Records must be kept by the permittee for at least 3 years and this time may
be extended by the Director upon request. An exception is for sewage sludge records
which must be kept 5 years or longer if required by 40 CFR Part 503. The permit
writer should designate where records should be located. Monitoring records include:

• Date, place, time
• Name of sampler
• Date of analysis
• Name of analyst
• Analytical methods used

• Analytical results.

According to 40 CFR §122.41(j), monitoring records must be representative of
the discharge. Records which must be retained include continuous strip chart record-
ings, calibration data, copies of all reports for the permit, and copies of all data used
to compile reports and applications. Sludge regulations under 40 CFR §~503.17,
503.27, and 503.47 establish recordkeeping requirements that vary depending on the
use and disposal method for the sludge. The same recordkeeping requirements
should be applied to other sludge monitoring parameters not regulated by the 40 CFR
Part 503 rule.
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Administrative Process
Previous discussions in this manual focused on the process of developing

NPDES permit conditions and effluent limits. This chapter describes the administrative
process that is associated with the issuance of a NPDES permit. Exhibit 11-1
provides a flow diagram of the NPDES permit administrative process. In general, the
administrative process includes:

• Documenting all permit decisions
• Coordinating EPA and State review of the draft permit
• Providing public notice, conducting hearings (if appropriate), and responding

to comments
• Defending the permit and modifying it (if necessary) after issuance.

Note that Exhibit 11-1 provides the general framework for both EPA and State NPDES
permit administration. State requirements need not be identical to Federal regulatory
requirements, provided they are as stringent. Therefore, some delegated States may
have slightly different processes for developing and issuing NPDES permits. In
addition, the evidentiary hearing and appeal process presented depicts EPA
procedure. State procedures for NPDES permit hearings and appeals may vary
according to State law.
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EXHIBIT 11-1
NPDES Permitting Administrative Process

Significant EPA
Gonm,entW
No State 401
certification

Denied

Develop draft pemiit
limits andconditions

Significant,
Widespread,
Public Interest

l~ol

Opportunity for Informal
appeal to the

nvironrnental Appeals Board

No Appeal
No Appeal

192 - &B~°NPDES Permit Writers’ Manual



Administrative Process Chapter 11

11,1 Documentation For Development of the Draft Permit

When the permit is issued, the fact sheet and supporting documentation
(administrative record) are the primary support for defending the permit in
administrative appeals and evidentiary hearings. The process of documenting the
permit requires the permit writer to be organized and logical throughout the permit
development process. Some of the content of the fact sheet and administrative record
is-directed by Federal and State regulation and the rest is dictated by good project
management. Permit writers should recognize the importance of:

• Ensuring development of a thorough permit in a logical fashion
• Meeting legal requirements for preparation of an administrative record, fact

sheet, and statement of basis
• Helping to substantiate permit decisions and provide a sound basis in case

challenges are made to the derivation of permit terms, conditions, and
limitations

• Establishing a permanent record of the basis of the permit for use in future
permit actions.

The following sections describe the requirements pertaining to the development
of permit documentation, particularly the administrative record and the fact sheet.

11.1.1 Administrative Record

The administrative record is the foundation for issuing permits. If EPA is the
issuer, the contents of the administrative record are prescribed by regulation (see 40
CFR §~124.9 and 124.18). All supporting materials must be made available to the
public, whether a State, Territory, Tribe or EPA issues the permit. The importance of
maintaining the permit records in a neat, orderly, complete, and retrievable.form
cannot be over emphasized. The record allows personnel from the permitting agency
to reconstruct the justification for a given permit. It also must be made available to the
public at any time and may be examined during the public comment period and any
subsequent public hearing.

The administrative record for a draft permit consists, at a minimum, of certain
specific documents as shown in Exhibit 11-2. Materials that are readily available in
the permit issuing office or published material that is generally available, does not
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EXHIBIT 11-2
Elementsof the Draft NPDES Permit Administrative Record

• Application and supportingdata

• Draft permit

• Statementof basisor fact sheet

• All itemscited in the statementof basisor fact sheet,including calculationsusedto

derive the permit limits

• All other items in the supportingfile

• For new sources,any environmentalassessment,the draft/final enviromnentalimpact

statement(EIS), or othersuch backgroundinformation, such as a Findingsof No
Significant Impact (only appliesif EPA issuesthe permit).

need to be physically included with the record as long as it is specifically referred to in
the fact sheet or statement of basis. If EPA issues new source draft permits, the
administrative record should include any EIS or environmental assessment performed
in accordance with 40 CFR §122.29(c).

The administrative record should include all meeting reports and

correspondence with the applicant and correspondence with other regulatory agency
personnel. In addition, trip reports and telephone memos should be included in the
record. All correspondence, notes, and calculations should indicate the date and the
name of the writer, as well as all other persons involved. Since correspondence is
subject to public scrutiny, references or comments that do not serve an objective
purpose should be avoided. Finally, presentation of calculations and documentation of
decisions should be organized in such a way that they can be reconstructed and the
logic supporting the calculation or decisions can easily be found. The administrative
record for the final permit consists of the items in Exhibit 11-3.

11.1.2 Fact Sheetsand Statementsof Basis

A fact sheet is a document that briefly sets forth the principle facts and the
significant factual, legal, methodological, and policy questions considered in preparing
the draft permit. When the permit is in the draft stage, the fact sheet and supporting
documentation serve to explain to the permittee and the general public the rationale
and assumptions used in deriving the limits.
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EXHIBIT 11-3
Elementsof the Administrative Records for a Final Permit

• All elementsfor the draft permit administrativerecord(seeExhibit 11-2)

• All commentsreceivedduring the commentperiod

• The tape or transcriptof any public hearing

• Any materialssubmittedat a hearing

• Responsesto comments

• For NPDES new sourcepermits,the draft or final EIS

• The final permit.

The NPDES regulations set forth in 40 CFR §124.8(a) require that every EPA

and State-issued permit must be accompanied by a fact sheet if the permit:

• Involves a major facility or activity
• Incorporates a variance or requires an explanation under 40 CFR

§124.56(b) (toxic pollutants, internal waste stream, and indicator pollutants
and for privately owned waste treatment facilities)

• Is a NPDES general permit
• is subject to widespread public interest (see 40 CFR §124.8)

• Is a Class 1 sludge management facility
• Includes a sewage sludge land application plan.

EPA permit writers are required to prepare a statement of basis for all permits
that do not merit the detail of a fact sheet. Such statements briefly describe the
derivation of the effluent limits and the reasons for special conditions (see 40 CFR
§124.7). However, a prudent permit writer will develop a fact sheet for any permit that
required complex calculations or special conditions. This will be particularly true for
permit conditions based on BPJ.

With a well-documented rationale for all decisions, much of the work in
reissuing a permit in the future will be done. This will avoid any conjecture and
guessing concerning the development of any conditions that are being carried forward
from the expired permit to the next permit. This is also true if a modification is
initiated during the life df the permit. A permit rationale can be as short as two to
three pages for a relatively simple permit or as long as 20 to 100 pages for an
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extremely complicated permit (e.g., several discharge points, many BPJ
determinations). The required contents of a fact sheet, as specified in 40 CFR

§~124.8and 124.56, include the items listed in Exhibit 11-4.

EXHIBIT 11-4
Required Contents of a Fact Sheet

. A brief descriptionof the type of facility or activity that is beingregulatedby the
NPDESpermit

• The type andquantityof pollutantsdischarged

• A brief summaryof the basis for the draft permit conditions, including referencesto the
applicablestatutory or regulatoryprovisions

• Nameand telephonenumberof personto contactfor additional information
• Provisionssatis~ingthe requirementsof 40 CFR § 124.56:

— Explanationof derivationof effluent limitations
— Explanationof any conditionsapplicableto toxic, internal wastestreams,or indicator

pollutants
— A sketchor detaileddescriptionof the locationof thedischarge
— For EPA issuedpermits,the requirementsof any Statecertification

• For every permit to be issuedto a treatmentworks ownedby a personotherthan a State
or municipality, an explanationof the decisionto regulatethe usersundera separate
permit

• For everypermit that includesa sewagesludgelandapplicationplan, a brief description
of how eachof the requiredelementsof the land applicationplan areaddressedin the
permit

• If applicable,reasonswhy any requestedvariancesdo not appearjustified

• A descriptionof the proceduresfor reachinga final decisionon the draft permit,
including:

— Thedatesof the public commentperiod and the address
— Proceduresfor requestinga hearing
— Otherproceduresfor public participation.

A detailed discussion of the development of permit limits for each pollutant
should be included in the fact sheet. For some permits, a considerable amount of
time is spent within the permitting agency debating a permit issue that then becomes
an assumption upon which the permit conditions are based. Documenting the
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decision process may prevent a repeat of the debate in 5 years when the permit is up
for reissuance. For each pollutant the following information is necessary:

• Calculations and assumptions
— Production
— Flow

• Type of limitations (i.e., effluent guideline-, water quality-, or BPJ-based)
• Whether the effluent guidelines used were BPT, BCT, or BAT
• The water quality standards or criteria used
• Whether any pollutants were indicators for other pollutants

• Citations to appropriate wasteload allocation studies, guidance documentsr
other references.

Often, it is as important to keep a record of items that were not included in the
draft permit, such as the following:

• Why was BPJ or effluent guidelines used instead of water quality-based
limitations (i.e., were the limitations checked to see that water quality
considerations did not govern the setting of permit limits)?

• Why was biomonitoring not included?

• Why were pollutants that were reported as present in the permit application
not specifically limited in the permit?

• Why is a previously limited pollutant no longer limited in the draft permit?

Finally, the fact sheet should address the logistics of the permit issuance
process including the comment period begin and end dates, procedures for requesting

a hearing, and the public involvement in the final decision.

11.2 Items to Address Prior to Issuanceof a Final Permit

This section describes the public participation activities that must be conducted
in the permit issuance process. These include providing public notices, collecting and
responding to public comments, and holding public hearings as necessary.
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11.2.1 Public Notice

The public notice is the vehicie for informing all interested parties and members
of the general public of the contents of a draft NPDES permit or of other significant
actions with respect to a NPDES permit or permit application. The basic intent of this
requirement is to ensure that all interested parties have an opportunity to comment on
significant actions of the permitting agency with respect to a permit application or a

permit. The exact scope, required contents, and methods for effecting public notices

may be found in 40 CFR §124.10.

The NPDES permit-related actions that must receive public notice are shown in
Exhibit 11-5.

EXHIBIT 11-5
Actions That Must ReceivePublic Notice

• Tentativedenial of an NPDESpermit application(not necessarilyapplicableto State
programs)

• Preparationofa draft NPDESpermit, including a proposalto terminatea permit

• Schedulingof a public hearing

• Grantingof an evidentiaryappealof an EPA-issuedpermitunder40 CFR § 124.74

• Formal appealof permit

• New SourceDeterminations(EPA only)

The permit writer should be primarily concerned with the first three items in
Exhibit 11-5. it is important to riotp that no public notice is required when a request
for a permit modification, revocation, reissuance, or termination is denied.

Public notice of the various NPDES-related activities is provided by the
following methods:

• For major permits, publication of a notice in daily or weekly newspaper
within the area affected by the facility or activity. In addition, for general
permits issued by EPA, publication in the Federal Register is required.

198 - GEM NPDES Permit Writers’ Manual



Administrative Process Chapter 11

• Direct mailing to various interested parties. This mailing list should include
the following:
— The applicant
— Any interested parties on the mailing list
— Any other agency that is required to issue a Resource Conservation

and Recovery Act, Underground injection Control, Corps of Engineers,
or PSD permit for the same facility

— All appropriate government authorities (e.g., United States Fish and
Wildlife Services, National Marine Fisheries Service, neighboring
States)

— Users identified in the permit application of a POTW.

A public notice must contain the information shown in Exhibit 11-6.

EXHIBIT 11-6
Contents of the Public Notice

• Name andaddressof the office processingthe permit action
• Nameandaddressof the permitteeor applicantand, if different, of the facility regulated

by the permit

• A brief description of the business conducted at the facility
• Name, address, and telephone number of a contact from whominterested personscan

obtain additional information

• A brief description of the comment procedures required

• For EPA-issued permits, the location and availability of the administrative record
• Any additional information considerednecessary.

Public notice of the preparation of the draft permit (including a notice of intent to
deny a permit application) must allow at least 30 days for public comment. The draft
permit is usually submitted for public notice after it has undergone internal review by
the regulatory agency that is issuing the permit. State/Tribal issued permits will
typically undergo public notice after EPA has reviewed and commented on the draft
permit. In the special case of those EPA-issued permits that require an environmental
impact statement (ElS), public notice is not given until after a draft EIS is issued.

11.2.2 Public Comments

Public notice of a draft permit elicits comments from concerned individuals or
agencies. Frequently, such comments are simply requests for additional information.
However, some comments are of a substantive nature and suggest modifications to
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the draft permit or indicate that the draft permit is inappropriate for various reasons. In
such cases, those parties providing comments must submit all reasonable arguments
and factual material in support of their positions. If the approach is technically correct
and clearly stated in the fact sheet, it will be difficult for commenters to find fault with
the permit. Commenters may always suggest alternatives, however. In addition, an
interested party may also request a public hearing.

- To the extent possible, it is desirable to respond to all public comments as
quickly as possible. In some cases it may be possible to diffuse a potentially
controversial situation by providing further explanation of permit terms and conditions.
It is also good public practice to inform parties who provide public comments that their

comments have been received and are being considered.

The permitting agency is obliged to respond to all significant comments (in
accordance with 40 CFR §124.17) at the time a final permit decision is reached (in the
case of EPA-issued permits) or at the same time a final permit is actually issued (in
the case of State-issued permits). The response should incorporate the following
elements:

• Changes in any of the provisions of the draft permit and the reasons for the
changes

• Description and response to all significant comments on the draft permit
raised during the public comment period or during any hearing.

In the event that any information submitted during the public comment period
raises substantial new questions about the draft permit, one of the following actions
may occur:

• A new draft permit with revised fact sheet or statement of basis is prepared.
• A final permit with necessary changes explained is issued.
• The comment period is reopened but is limited only to new findings.

if any of these actions are taken, a new public notice, as described earlier, must be
given.
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11.2.3 Public Hearing

A public hearing may be requested in writing by any interested party. The
request should state the nature of the issues proposed to be raised during the
hearing. However, a request for a hearing does not automatically necessitate that a
hearing be held. A public hearing should be held when there is a significant amount
of interest expressed during the 30-day public comment period or when it is necessary
to clarify the issues involved in the permit decision.

Thus, the decision of whether or not to hold a public hearing is actually a
judgment call. Such decisions are usually made by someone other than the permit
writer. However, the permit writer will be responsible for ensuring that all of the
factual information in support of the draft permit is well documented.

Public notice of a public hearing must be given at least 30 days prior to the
public meeting (public notice of the hearing may be given at the same time as public
notice of the draft permit and the two notices may be combined). Scheduling a
hearing automatically extends the comment period until at least the close of the
hearing [40 CFR §124.12(c)].

The public notice of the hearing should contain the following information:

• Brief description of the nature and purpose of the hearing, including the
applicable rules and procedures

• Reference to the dates of any other public notices relating to the permit
• Date, time, and place of the hearing.

A presiding officer is responsible for the hearing’s scheduling and orderly
conduct. Anyone may submit written or oral comments concerning the draft permit at
the hearing. The presiding officer should set reasonable time limits for oral
statements. The public comment period may be extended by so stating during the
hearing, It should be noted that a transcript or recording of the hearing must be
available to interested persons.
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11.2.4 State/Tribal Roles in Reviewing Draft Permit

State/Tribal issued draft permits must be submitted to EPA for review if they
relate to:

• Discharges into the territorial seas
• Discharges that may affect waters of a State other than the one in which

the discharge originates
• General permits
• Discharges from a POTW with a daily average discharge exceeding 1

million gallons per day
• Discharges of uncontaminated cooling water with a daily average discharge

exceeding 500 million gallons per day
• Discharges from any major discharger or from any NPDES primary

industrial category
• Discharges of from other sources with a daily average discharge exceeding

500,000 gallons per day (however. EPA may waive review for non-process
wastewater), and

- Class I sludge management facilities.

Permits issued by EPA require State/Tribal review and certification under
Section 401 of the CWA. Such certification ensures that the permit will comply with
applicable Federal CWA standards as well as with State or Tribal water quality
standards. This State/Tribal certification also ensures that State and Tribal initiatives
or policies are addressed in EPA-issued NPDES permits, and functions to promote
consistency between State- and EPA-issued permits.

Under CWA Section 401(a)(1), EPA may not issue a permit until a certification
is granted or waived. If EPA is preparing the draft permit, State certification is usually
accomplished by allowing States to review and certify the application prior to draft
permit preparation. Regulations in 40 CFR §124.53 [State Certification] and §124.54
[Special provisions for State certification and concurrence on applications for section
CWA 301(h) variances] describe procedures a permit writer should follow to obtain
State or Tribal certification. Under 40 CFR §124.53, when a draft permit is prepared
by EPA, but State certification has not yet been granted, EPA must send the State a
copy of the draft permit along with a notice requesting State certification. If the State

does not respond within 60 days, the State is deemed to have waived its right to
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certify. if the State chooses to certify the draft permit, the State may only require
changes to the draft permit to incorporate more stringent State laws. If the State

requires such changes, the State must send EPA a letter justifying the changes and
citing State regulations that support the changes. When a permit applicant requests a
CWA Section 301(h) variance, the State certification process is very similar to the
process just described for permit applications and draft permits (refer to Section 40
CFR §124.54).

11.2.5 Schedule for Final Permit Issuance

The final permit may be issued after the close of the public notice period and
after State/Tribal certification has been received (for permits issued by EPA). The
public notice period includes:

• A 30-day period that gives notice of intent to issue or deny the permit
• A 30-day period advertising a public hearing (if applicable)
• Any extensions or reopening of the comment period.

Final EPA permit decisions are effective immediately upon issuance unless
comments request changes in the draft permit, in which case the effective date of the

permit is 30 days after issuance (or a later date if specified in the permit). As
discussed earlier, any comments that are received must be answered at the time of
final permit issuance (in the case of NPDES States or Tribes) or after a final decision
is reached (in the case of EPA).

11.3 Administrative Actions After Final Permit Issuance
Once the final permit has been issued, the issuing authority should integrate the

permit limitations and any special conditions into the NPDES tracking system (i.e., the
permit compliance system (PCS)). This will ensure that the facility’s performance will
be tracked and the permitting agency will be alerted to the need for corrective action
in the event of violations of permit limitations, terms, or conditions.

After final permit issuance, interested parties have other opportunities to change
the permit thorough permit appeals, major/minor permit modifications, permit
termination or permit transfer. These administrative procedures are described below.
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11.3.1 Permit Appeals

In the process of developing a draft permit and during the public notice period,
the permit writer should carefully consider the legitimate concerns of the permittee as
well as the concerns of any third party who may have an interest in the permit terms
and conditions. However, there will inevitably be situations in which a permit is issued
in spite of the objections of the permittee or a third party. In such instances, the

permittee or an interested party may choose to legally contest or appeal the NPDES

permit.

Various mechanisms are available to resolve legal challenges to NPDES
permits. In the case of EPA-issued permits, the administrative procedure involved is
called an evidentiary hearing. Many NPDES States and Tribes have similar
administrative procedures designed to resolve challenges to the conditions of a permit.
These procedures involve hearings presided over by an administrative law judge. For
the sake of convenience, these hearings will hereafter be referred to as evidentiary
hearings. They will naturally be known by different names in different State or Tribe
jurisdictions. However, permit writers will, from time-to-time, be involved in permit
appeals and will need to address the types of issues discussed below.

Aside from preparation of the administrative record and notices, the permit
writer may not be concerned with procedural matters relating to evidentiary hearings.
All requests for evidentiary hearings are coordinated through the office of the EPA
Regional Counsel or the appropriate State legal personnel. The permit writer’s first
involvement with the hearing process will come as a result of designation of the trial
staff and his/her role will be limited to that of a witness and technical advisor to legal
counsel.

A permit writer may be required to give a deposition during which the appellant
attorney conducts the questioning that would otherwise occur in the hearing. The
deposition is transcribed and presented as evidence. The appellant attorney may ask
some of the same questions at the hearing.

To prepare for a deposition and testimony, the permit writer should be familiar
with those laws, regulations, and policies that may affect the permit. The permit writer
should be thoroughly familiar with the technical basis for the permit conditions. For
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example, if the effluent limits are based on water quality requirements, the permit
writer should thoroughly study any applicable basin plan or water quality simulation
used to develop the effluent limits and be prepared to defend any assumptions
inherent in the plan or simulation. If BPJ limits are based on proposed effluent
guidelines, it will be necessary to carefully review not only the guidelines themselves
but all applicable data, including the development document for the specific guidelines.
The technical defense of other BPJ requirements is much more difficult. The permit
writer should be sure that (1) the information on which BPJ limits are based are
unimpeachable, (2) the limits were derived from the data in a logical manner, in
accordance with established procedures, and (3) the BPJ limits so derived are
technically sound and meet BCT or BAT standards for economic reasonableness.

As technical advisor to legal counsel, the permit writer’s most important function
is to develop direct testimony in support of contested permit conditions. No attempt
should be made to support technically indefensible conditions. Contested permit
conditions that are not technically defensible and are not based on any legal
requirement should be brought to counsel’s attention, with advice that EPA or the
State agency withdraw those conditions.

The second most important advisory function of the permit writer is assisting
counsel in the development of questions for cross-examination of the opposing
witnesses. Questions should be restricted to the subject material covered by the
witness’ direct testimony and should be designed to elicit an affirmative or negative
response, rather than an essay-type response. If a question must be phrased in such
a way that the witness could attempt lengthy explanations, counsel should be
forewarned.

Finally, the permit writer should remember that in requesting an evidentiary
hearing, the permittee has declared an adversary relationship with the regulatory
agency, and the permit writer must therefore refrain from discussions about the case
without prior consultation with legal counsel. In the role of witness and/or technical
advisor, the permit writer should:

- Cultivate credibility
• Never imply or admit weakness in his or her area of expertise
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• Never attempt to testify about subjects outside his or her area of expertise
- Always maintain good communication with counsel.

Where the permitee is granted relief at the evidentiary hearing, the

Administrative Law Judge generally will order appropriate relief. Where a request for
an evidentiary hearing is denied, the permittee may file a notice of appeal and petition
for review with the Environmental Appeals Board (EAB), which may or may not grant
an evidentiary hearing based on the factual and legal issues alleged. Similarly, where
a permittee is denied relief at an evidentiary hearing, the permittee may appeal to the
EAB to overturn the hearing decision. Finally, under certain circumstances decisions
of the EAB against the permittee may be appealed in Federal court.

11.3.2 Permit Modification, Revocation, Termination, and Transfer

After the final permit is issued, the permit may still need to be modified or
revoked prior to the expiration date. Modifications differ from revocations and
reissuance. In a permit modification, only the conditions subject to change are
reconsidered while all other permit conditions remain in effect. Conversely, the entire
permit may be reconsidered when it is revoked and reissued. A permit modification
may be triggered in several ways. For example, a representative of the regulatory
agency may conduct an inspection of the facility that indicated a need for the
modification (i.e., the improper classification of an industry), or information submitted
by the permittee may suggest the need for a change. Of course, any interested
person may request that a permit modification be made.

There are two classifications of modifications: major and minor. From a
procedural standpoint, they differ primarily with respect to the public notice
requirement. Major modifications require public notice; minor modifications do not.

Virtually all modifications that result in less stringent conditions must be treated
as major modifications, with provisions for public notice and comment. Generally
speaking, a permit will not need to be modified during the term of the permit if the
facility can fully comply with permit conditions. Conditions that would necessitate a
major modification of a permit are described in 40 CFR §122.62 and shown in
Exhibit 11-7.
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EXHIBIT 11-7
Conditions Requiring Major Modification

• Reopener—Conditions in the permit that required it to be reopened under certain
circumstances.

• Technical Mistakes—Tocorrecttechnical mistakesor mistakeninterpretationsof law made
in developing the permit conditions.

• Failure to Notif~’—Uponfailure of an approvedState to notify anotherStatewhosewaters
• may be affected by a discharge from the approved State.

• Alterations—When alterations or changes in operations occur that justify new conditions that
are different from the existingpermit.

- New Information—When information is received that was not availableat the time of permit
issuance.

New Regulations—Whenstandardsor regulationson which the permit wasbasedhavebeen
changed by promulgation of amended standards or regulations or by judicial decision.

- ComplianceSchedulesfor Innovativeor Alternative Facilities—To modify the compliance
schedulein light of the additional time thatmay be requiredto constructthis type of
facility; or when good causefor modification of a compliancescheduleexists, such as an
Act of God, strike, or flood.

• Pretreatment—To require that an approvedprogrambe implementedor to changethe
schedule for programdevelopment.

• Failed BPJ Compliance—WhenBPJ technology is installed andproperlyoperatedand
maintained but the permittee is unable to meet its limits, the limits may be reducedto reflect
actual removal; but in no casemay they be less than the guideline limits. If BPJ operation
and maintenance costs are totally disproportionate to the costs considered in a subsequent
guideline, the permittee may be allowed to backslide to the guideline limits.

Non-Limited Pollutants—When the level of dischargeof any pollutant that is not limited in

the permit exceedsthe level that can be achievedby the technology-basedtreatment
requirements appropriate to the permit.

- Variance Requests—Whenrequestsfor variances,net effluent limitations,pretreatment,etc.,
are filed within the specified time but not granteduntil after permit issuance.

• Adjust limits to reflect net pollutant treatment—Upon request of a permittee who qualifies
for effluent limitations on a net basisunder40 CFR §~122.45(g)and(h).

• Insert CWA §307(a) toxic or 40 CFRPart 503 sludgeuse/disposalrequirements.

- Notification Levels—Toestablishnotification levels for toxic pollutantsthat are not limited

in the permit but must be reportedif concentrations in the discharge exceed these levels.

Minor modifications are generally non-substantive changes (e.g., typographical
errors that require more stringent permit conditions). The conditions for minor
modifications, described in 40 CFR §1 22.63, are shown in Exhibit 11-8.
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EXHIBIT 11-8
Conditions Requiring Minor Modification

• Typographicalerrors mustbe corrected.
• More frequentmonitoring or reportingis necessary.
• An interim compliancedatein thescheduleof complianceneedsrevision,providedthe

new dateis not morethan 120 daysafter the datespecifiedin the permit and doesnot
interferewith attainmentof the final compliancedate requirement.

-. Ownership has changed but no other change is necessary.

• The construction schedule for a new source discharger needs revision.
• A point source outfall that doesnot result in the dischargeof pollutants from other

outfalls must be deletedfrom the permit.
• An approvedlocal pretreatmentprogrammustbe incorporatedinto the permit.

11.3.3 Termination of Permits

Situations may arise during the life of the permit that are cause for termination
(i.e., cancellation, revocation) of the permit. Such circumstances include the following

(see 40 CFR §122.62(b)):

• Noncompliance by the permittee with any condition of the permit
- Misrepresentation or omission of relevant facts by the permittee
- A determination that the permitted activity endangers human health or the

environment, either in an emergency or other situation
• A temporary or permanent reduction or elimination of a discharge (e.g.,

plant closure).

Once the permit is terminated, it can be placed into effect again only by the
reissuance process, which requires a new permit application. All of the above
situations may also be addressed through the permit modification process on a
case-by-case determination.
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11.3.4 Transfer of Permits

Regulatory agencies will occasionally receive notification of a change in

ownership of a facility covered by a NPDES permit. Such changes require that a
permit be transferred by one of two provisions:

• Transfer by Modification or Revocation—The transfer may be made
during the process of modification, either major or minor. It may also be
addressed by revoking and subsequently reissuing the permit.

• Automatic Transfer—A permit may be automatically transferred to a new
permittee if three conditions are met:
— The current permittee notifies the Director 30 days in advance of the

transfer date.
— The notice includes a written agreement between the old and new

owner on the terms of the transfer.
— The Director of the regulatory agency does not indicate that the subject

permit will be modified or revoked.
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BEFORETHE ADMINISTRATOR
UNITED STATESENVIRONMENTAL PROTECTIONAGENCY

IN THEMAflER OF
ORANGERECYCLINGANDETHANOL
PRODUCTIONFACILITY, PENCOR-
MASADAOXYNOL,LLC

Permit ID: 3-3309-00101/00001
Facility NYSDECID: 3330900101

Issued by the NewYork State
Departmentof EnvironmentalConservation

)
ORDERRESPONDINGTO

) PETITIONER’S REQUESTTHAT
THE ADMINISTRATOR OBJECT

) TO ISSUANCEOF A
STATEOPERATINGPERMIT

)
)
)
) PetitionNo.: 11-2000-07

)

ORDERPARTIALLY GRANTING AND PARTIALLY DENYING

PETITION FOROBJECTIONTO PERMIT

The NewYork StateDepartmentof EnvironmentalConservation,Region3 (NYSDEC)
issued a state operating permit to Pencor-MasadaOxynol, LLC on July 25, 2000,authorizing
construction of the Orange RecyclingandEthanolProductionFacility (Masada)) The Masadapermit
was issued pursuant to title V of the CleanAir Act (CAA or the Act), 42 U.S.C.§~7661-7661f,

CAA §~50 1-507, the federal implementing regulations,40 CFRPart70, and the New York State
permittingregulations. Between June and September, 2000, the Environmental ProtectionAgency
(EPA) received 35 petitionsfrom 29 different petitioners, requesting thatEPAobject to the issuance of
the Masada permit.

Under section 505(b) of the Act, EPAmay object to the issuanceofapermit if the
Administratorfinds that it is “not in compliance with the applicable requirementsof the [Act], including
the requirementsof an applicable [state] implementationplan.” The Act andEPA’s implementing
regulationsprovide that, if the Administratordoes not objóct in writing, “any person”may petition the
Administrator to object to the permit. CAA § 505(b)(2);40 CFR70.8(d).

Pencor-MasadaOxynol,LLC is thecorporateownerof the OrangeRecyclingandEthanol
ProductionFacility to bebuilt in Middletown,NewYork. In the interestsof clarity, this Orderusesthe term
“Masada”toencompassboth thecorporateownerandtheMiddletown facility atissuehere. Thephrase
“the Masadapermit” refersto the permit issuedby NYSDEC for the Middletownfacility.

EXHIBIT D



Thepetitionswith respecttothis facility raisea numberofdistinctclaims.2 Fororganizational
purposes,theseclaims have been divided into two categories,the fustaddressingadministrative/public
participationissuesand the second addressingtechnical/regulatoryissues. More specifleally, the
petitioners allege thatthe NYSDEC did not comply with the applicablepublic participation
requirementsin issuingthe MasadapermitbecauseNYSDECdid not: (1) noti& the public of the
extendedopportunityfor comment;(2) makeavailable to the public requisiteinformationnecessaryto

review the pem1it (3) offerthepublic an opportunityto comment on significant changesto the draft
permit; (4) properly inform the public of its right to petitionto the EPAAdministrator,(5) substantively

reyiew public comnents;(6)grantrequestsfor asecondpublic hearing, and (7) translatethe public
noticesandkeydocumentsfor the non-Englishspeakingmembersofthe community.

The petitionersalsoassertthat the Masadapermitdid not comply with the applicable
technical/regulatoryrequirementsin that the permit: (1) fails to assure compliancewith majorsource
preconstructionpermittingrequirementsundertheAct; (2) doesnot assurecompliancewith several
allegedlyapplicablefederalemissions standards, (3) omitsrequiredprovisionsgoverning chemical

accidentpreventionrequirements,namelysection112(r)of theAct andEPA’s implementingregulations
at 40 CFRPart68, and(4) does not comply with the ExecutiveOrder12898on environmentaljustice.

The petitionershaverequestedthatEPAobjectto the issuanceoftheMasadapermitpursuantto §
505(b)(2) of the Act and40 CFR70.8(c) for these reasons.

EPAhasperformedan independentreviewof the petitioners’ claims. Based on review of all

the information before me, including the Masadapermit of July 25, 2000, the permitapplication,and

the infommtionprovidedby the petitionersin the petitions, I hereby grantthe petitionsin part,anddeny
in part In sum,lam granting the petitions insofaras they claim that(1) NYSDEC mustprovidean
opportunityfor public review of selected portions of the final operatingpermit issuedto Masada,and
(2) thatapplicablereportingand recordkeeping requirementsof NSPSSubpartDb (governing
Industrial,CommercialandInstitutional SteamGeneratingUnits) shouldbe includedin the permit. The
petitioners’ other requestsaredeniedfor the reasons set forth in this Order.

2 RobertC. LaFleur,presidentof SpectraEnvironmentalGroup,Inc. (Spectra),submittedthe most

detailed petition. Spectra’spetitionraisedmany of thesameissuesposedby otherpetitioners. For
purposesof this Order,unlessspecifiedotherwise,the term“petitioner” refersto thepetitionreceivedfrom
Spectra.However, thisOrderalsorespondsto thepetitionssubmittedby Lois Broughton,WandaBrown,
Louisaand GeorgeCentenowith LeslieMongilia,Maria Dellasandro,R. Dimieri, Lori Dimieri, Dawn
Evesfield,Marvin Feman,DeborahGlover, AnneJacobs,BarbaraJavalli-Lesiuk,Marie Karr,JuneLee,Ruth
MacDonald,BerniceMapes,DonaldMaurizzio,Alice Meola,DanielNebus,JeanetteNebus, Mr. and Mrs.
Hillary Ragin,M. Schoonoverand Mildred Sherlock,LaVinnieSprague,MatthewSprague,Hubertvan
Meurs, Alfred andCatherineViggiani, PaulWeimerandLeonardWodka. EPAhasbeenunableto verify
the correctnameandaddressfor DawnEvesfield,R. Dimieri andLori Dimieri.

2



I. STATUTORY AND REGULATORY FRAMEWORK

Major stationary sources of air pollution and othersourcescoveredby title V are requiredto
obtain an operatingpermitthat includes emission limitations andsuch other conditionsasarenecessary
to assurecompliance with applicable requirements of the Act. ~ CAA §~502(a)and504(a).
Section502(d)(1) ofthe Act calls upon eachStateto developandsubmit to EPAanoperatingpermit

programto meetthe requirementsof title V. EPAgrantedinterim approval to the title V operating
permit programsubmittedby the Stateof New York effectiveDecember9, 1996. 61 f~j
57.589(Nov. 7, 1996); see also 61 f~j J~g.63928 (Dec. 2, 1996) (conection); 40 CFR Part70,
AppendixA.

The title V operatingpermitprogramdoes not generally impose new substantive air quality
control requirements (which are referred to as “applicable requirements”), but does require permitsto
contain monitoring, recordkeeping,report4andothercompliancerequirementsto assure compliance
by sources with existingapplicablerequirements.57 f~j~ 32250,32251 (July 21, 1992). One
purpose of the title V programis to enable the source, EPA, States, and the public to clearly
understand the regulatoryrequirements applicable to the source andwhether the source is meeting
those requirements. Thus, the tide V operatingpermitsprogram is a vehicle for assuring thatexisting air
quality control requirements areappropriatelyappliedto facility emission units in a single document and
assuringcompliance with these requirements.

In NewYork State,title V operating permitsare issued to new sourcesthrough the same
process which authorizes them to construct the facility. The proceduresfor issuing constmction
permits, the State’sNewSourceReview (NSR) program, were in place prior to approval of the title
V program, and have beencombined with the State’s title V program,so thatthisprogram meets the

combined requirements of bothNSRand tide V. While combining the programs offers simultaneous
review of the NSRrequirements and the title V requirements, it does not alter the underlying
requirementsof these two programs: NSRestablishes case-by-case control requirementsfor certain
new sources, while title V assures (throughpermithngmonitoring,certification,etc.),compliancewith
all Clean Air Act requirements(includingNSR, whereapplicable).

Under section 505(a) of the Act and 40 CFR§ 70.8(a),Statesarerequiredto submit to EPA
for reviewall operatingpermitsproposedfor issuance,following thecloseofthe publiccomment
period. EPA is authorizedundersection505(b)of the Act and 40 CFR§ 70.8(c) to review proposed
permits,and object to permitsthat fail to complywith applicablerequirementsof the Act, includingthe
State’simplementationplan(andtheassociatedpublicparticipationrequirements),or the requirements
of 40 CFRPart 70.

If EPAdoesnot objectto a permiton its own initiative,section505(b)(2)ofthe Act and40

CFR70.8(d)providethatanypersonmaypetitiontheAdministrator,within 60 daysof the expiration

of EPA’s 45-day review period, to object to the permit. When a petitioner asks EPAto object to a
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title V permit,a petitioner mustprovideenoughinformationfor EPA to discern thebasisfor its petition.
Undersection505(bX2)of theAct and40 CFR§ 70.8(c), EPAcanonly objectto a title V pennitin
responseto acitizenpetitionbasedon thesamegroundson whichEPAcouldhaveobjectedon its own
initiative. The statuteprovidesthatapetitionfor reviewdoesnot staytheeffectivenessofthepermitor
its requirementsif the permitwas issuedafter the expiration of EPA’s 45-day review periodandprior
to an EPAobjection. IfEPAobjectsto a permit in responseto a petition andthe permit hasbeen
issued,EPAor thepermittingauthoritywill modi~terminate,or revokeandreissuesucha permit
consistentwith the proceduresin40 CFR§~70.7(g~4)or (5Xi) and(ii) for reopeningapermit for
cause.

H. ISSUESRAISED BY THE PETITIONERS

As discussed above, this Orderdividesthe issues raised into two categories:
administrative/publicparticipationissues,andtechnical/regulatoryissues. This is solelyfor clarity, and
shouldnot bereadasconferringdifferentlegal statusto the issuesin eithercategory.

A. AdministrativeIssues

ThepetitionershaverequestedthatEPA objectto Masada’spermitbasedon a numberof
allegedflaws in theadministrativeprocessingofthe permit. Theseadministrativeissueseachrelateto
whetherthe NYSDEC providedadequateproceduresfor public noticepursuantto 40 CFR § 70.7(h)

and6 NYCRR part 621. Spectra’spetition identifiedfive suchissues. Ms. NebusandMs. Glover
raisedsomeofthe sameissues,aswell astwo others. Publicparticipationis animportantpartofthe
title V process,andis anappropriatesubjectofanobjectionby EPApursuantto 40 CFR§
70.8(c)(3)(iii). Eachofthe administrativeallegationsarediscussedbelow.

1. ExtendedCommentPeriod

Petitioner SpectraassertsthattheNYSDEC neverexplicitly advised membersofthepublic of
their right to submit written commentsup until thecloseofthe public hearing.Theissueraised in this
claim pointsto NYSDEC’sfailure to explicitly advisethe publicoftherightto submitwritten comments
aftertheNYSDECpublic commentperiodclosedon October22, 1999,andprior to thepublic
hearingofDecember29, 1999.

BothNewYork stateandEPAregulationsprovidefor reasonablepublic noticeoftitle V
permits. 6 NYCRR 621 .6(a)(2),40 CFR70.7(h). Whereapublic hearingis scheduled,NYSDEC
needsto givea 30-thynoticeto thepublic prior to the hearing. 40 CFR 70.7(h). NYSDEC satisfied
this requirementby publishingahearingannouncementnoticeon November24, 1999. Neitherthepart
70 regulationsnorthe StatenilesrequireNYSDEC to explicitly advisethe public thatcommentsmay
be submittedup until thecloseofthe hearing. See40 CFRpart 70.7(h);NYCRR§~621.6 and
621.7. Given that commentsweresolicitedfor thethy ofhearing,it is implicit thatcommentssubmitted
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up to thatdatewould also be acceptedwithoutprejudice. Indeed,no partyhasinformedEPAofany
specificcommentsthatwerenot consideredby NYSDEC dueto untimelinessandtherehasbeenno
allegationthatanyofthepetitionerssufferedharm. Accordingly,EPAdeniesthe petitionon this point.

2. Unavailabilityof CertainDocuments

Spectraclaimsthatcertainimportantdocumentswerenot madeavailableto the public.

Spectralists EPA lettersofOctober20, 1999, December6, 1999, andDecember22, 1999among
thosenotavailable. Spectraalso namesasubmittalfrom Masadato NYSDEC on November2, 1999

as not available. Spectrafurtherallegesthatthe revisedapplications(August1999)andsupport
documents(Masada’sJune1999pilot plantemissionstestingdata)were not madeavailableto the
public or EPAduring thepublic commentperiod. Spectraclaimsthatthe public wascompletely

unawareof thesedocumentsduringthepublic commentperiod,andthis was“informationnecessaryto
meaningfullyreviewtheproposedproject,”thereforeNYSDEC violated40 CFR70.7(h)(2).

As the Administratorstatedin the BordenChemicalInc.petitionresponse,petitionVI-0 1-01,

availableat httnil/www.epa.gov/rethono7/programs/artd/air/titles/petitiondb/netitions(under
Borden_response1999),“accessto infonnationis anecessaryprerequisiteto meaningfulpublic

participation.” Public involvementis requiredthroughouttheCAA title V permitprocess(see,e.g.,
CAA section502(b),503Xe)and 505(b)),EPA’s implementingregulations(see 40 CFR§~70.7and
70.8)andNew York regulations(6 NYCRR621). However,EPA disagreeswith Spectra,fmding

that the documentsin questionswere neither legally nor technicallynecessaryfor the public to
meaningfullyreview and comment on the draft permit. NYSDECmadeavailable Masada’scomplete
permitapplication,includingJulyandAugust 1999 amendments,the draftper-mit, and the State
EnvironmentalQuality ReviewDetermination. As explainedbelow, basedon our review of the
informationprovidedby NYSDEC in thiscase,I find thatthepublic hadaccessto sufficient

documentationto formulatecommentsand meaningfullyparticipatein the permit process.

The documentsnamedby Spectrafall in two categories:thosethatwere generatedprior tothe

public commentperiod,andthosethatweregeneratedlater. Regardingthepre-commentperiod
documents,NYSDEC informedEPAthatit believesthattheapplicationrevisionsofJuly 26 and
August6, 1999,werepartof the permitapplicationthatwasplacedin theMiddletownlibrary at the
beginningof thecommentperiod andthat thedraftpermitreflectedall the lastminuterevisions.3The

September22, 1999,Notice of CompleteApplication,publishedin theState’sEnvironmentalNews
Bulletin, notes that ‘The draftpermitand permitapplicationsareavailablefor review duringnormal
business hours at the DECRegion3 Office.” It further notes that“[t]he applicationconsistsofa two
volumepart 360solid wasteengineeringreport’plandatedJuly 1999; anair emissionsestimatedated

‘EPA confirmedthis via atelephoneconversationbetweenL. Steele,EPA Region2, andT. Miller,
NYSDEC Region 3, on January5,2001, anda subsequent conversationbetweenL. Steele and M. Merriman,
NYSDEC Region 3, on January 8,2001.
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December1998, revisedJuly 1999;andan airquality modelingreport, datedMarch 1999, amended
August 1999.”

The otherearlydocumentSpectranamesis theJune1999reportofthe pilot plantemission
testingdata. NYSDECstatesthatthisdocumentwasnot in the public docketbecausetheir staffnever
requestedtheactualpilot testingdataas partof the Part70 permitapplicationreview. They explain

that it wasnot necessaryfor Part 70purposesasthey reliedon Masada’ssummariesofthedatafor
permit reviewpurposes.EPAfinds thatthe informationin this reportwas adequatelysummarizedby
thedocumentsprovidedby Masada,andthereforetherewasno needfor NYSDEC to obtaintheraw
data. Cf Aknanv. Koch, 75 N.Y.2d 561, 573-74(1986)(holdingthat“[t]here is no requirementthat
[an environmentalimpactstatementJcontainall the raw data supporting its analysisso long asthat
analysisis sufficientto allow informedconsiderationandcommenton the issuesraised”).

Theotherdocumentscited by SpectraweregeneratedbetweenOctober20, 1999 and
December22, 1999,spanningthetimebetweenthe public commentperiodandthe public hearing. On
October20, EPA Region2 commentedto NYSDEC on the draftpermit. OnNovember2, Masada
respondedto NYSDEC,addressingmanyof EPA’s comments.On December6, EPA Region2 made

additionalcommentsto NYSDEC, as partof the regularprocessof permitreview. Thisresponse
reliedon informationprovidedby Masadaaswell asEPAheadquarters.OnDecember22, EPA
Region2 respondedto Mayor DeStefano’sletterofOctober22, 1999.

Noneofthesedocumentsintroducednew informationthatwasmaterialto the designor
operation of the Masadaproject. Althoughsomeofthe informationin theNovember2, 1999letter
was ultimatelyusefl.rl in clarilj,’ing the applicabilityof somerequirements(seell.Blc below),it did not
amendthe permitapplication.Thesedocumentsreflect theon-goingdialoguebetweenEPAand
NYSDEC that is envisionedin section505 ofthe CleanAir Act TheAct provrdesthepublic an

opportunityto reviewandcommentuponthe draftpermit,but doesnot requirethatthepublic be
affordedanopportunityto respondto EPA’s commentsorNYSDEC’sresponse.Cf Rvbachekv.

LEA, 904 F.2d 1276,1286(9th Cir. 1990) (denying claimsofnotice and commentviolationsbecause
thepetitioners’ “unviolated right wasto commenton the proposedregulations,not to commentin a
never-endingwayon EPA’s responsesto theircomments.”).In addition,theDecember22, 1999
letterfrom EPA Region2 to MayorDeStefanowas not relied uponby NYSDEC in makingits
permitting decisionandNYSDEC did notviolatethe noticeandcommentproceduresby thing to
makeEPA’s letterpublicly available.

WhenNYSDECtransmittedtheproposedpermitto EPA,it updatedtheMiddletownlibrary
docketwith severaladditionaldocuments,includingmanyofthe documentsdiscussedabove.
NYSDEC’s June2,2000,letterto concernedcitizensannouncedthatEPA’s October20, 1999letter,
Masada’sNovember2, 1999 response,EPA’s December6, 1999comments,andseveralother
documentshadbeensentto theMiddletown library. Spectraindeedacknowledgesthatit receivedand
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“subsequentlycommentedon the previouslyunavailableEPAand Masadacorrespondence.”Spectra
petition, at 27.

EPAencouragesNYSDEC tomanagetheir files as carefullyaspossible,sothat information
requestscanbemetexpeditiously. EPA appreciatesNYSDEC’s willingnessto uselocal librariesas

documentrepositoriesfor certainprojects. Althoughthereis no specific federal requirement to do so,
this is a resourcefulway to meetcitizens’ needs.During theMasadaprojectreview,theremayhave
beendelaysin adding new documentsto thepublic file placedin the Middletown library astheyanived
iitthe office, andNYSDEC’s documentmanagementproceduresmaynotbe flawless. Nonetheless,

the public in this instancebadaccessto and in fact commenteduponthe completedraftpermit,the

application,andultimatelythe documentsat issue. Therefore,EPA finds no violationof40 CFR

70.7(hX2),anddeniesthepetitionwith respectto this issue.

3. Onportunityfor Commenton Changesto Permit

The Spectrapetitionclaimsthat“[t}he public...wasnotprovidedanopportunityto review the

‘latest drafttitle V permit’ for the Project”(Spectrapetition,p. 12) and“[t]he public commentperiod
wasbasedon a Septemberdraftpermit that is ashellofwhatwasultimatelygrantedto Masada.”(EL
at26). Spectraexpressestheconcernthat NYSDECexcludedthe public from meaningfullyreviewing

andcommentingon theproposedpermit sentto EPAin May 2000. PetitionerNebusraisessimilar
issuesin herpetitionsofJuly 23 andAugust7, arguingthatsuchsignificantmodificationsofadraft
permitwithout additionalpublic noticeviolate 40 CFR § 70.7(h).

TheCA.A and its implementing regulationsat part70 provide for public commenton “draft”
permitsandgenerallydo not requirepermittingauthoritiesto conductasecondroundofcomments
whensendingtherevised“proposed”permitto EPA forreview.4 It is abasicprincipleof
administrativelaw thatagenciesareencouragedto leamfrompubliccommentsand,whereappropriate,
makechangesthatarea“logical outgrowth”of theoriginal proposal.See,e.g., SienaClubv. Costle,
657 F.2d298, 352 (DC Cir. 1981). However,therearewell recognizedlimits totheconceptof

“logical outgrowth” in thecontextofAgencyrulemakingthat,by analogy,applyto title V permitsas

well. As theUS CouitofAppealsfor theDC Circuit hasexplained,“if the final rule deviatestoo
sharplyfrom the proposal,affectedpartieswill bedeprivedof notice andanopportunityto respondto

the proposal.” SmallRefinerLeadPhase-DownTaskFortev. EPS705 F.2d506, 547 (DC Cir.
1983)(vacatingportionoffThal CAA rule governingleadedgasolinebecauseagencynoticewas“too
general”anddid notappriseinterestedparties“with reasonablespecificity”oftherangeofalternatives

TheCAA in part 502 (b)(6) specifies that one required element of a title V permit program is
“adequate, streamlined, and reasonable procedures...for public notice, including offering an opportunity for
public comment and a hearing.” 40 CFR 70.7 (h) mirçors this language of the Act, stating that, “all penniL
proceedings...shall provide adequate procedures for public notice including offering an opportunity for
public comment and a hearing on the draft permit.”
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beingconsidered).~ ~ ShellOil Companyv. EPA. 950F.2d741 (DC Cir. 1991)(remanding
final RCRA “mixture andderivedflom” rule because“interestedpartiescannotbeexpectedto divine
the EPA’s unspokenthoughts”);Oberv. EPA. 84 F.3d304, 312(91h Cir. 1996)(requiringan
additionalroundofpublic commenton EPA’s approval of Arizona’s PM-10 ImplementationPlan
becausepublic neverhadanopportunityto commenton state?spost-commentperiod justifications

which werecritical to EPA’s approvaldecision). Courtshavenotedthatprovidingthe public
meaningfulnotice improvesthequality ofagencydecisionmaking,promotesflimessto affectedparties,
andenhancesthe qualityofjudicial review. SmallRefiner,705 F.2dat547. I find thatthese
fundamentalprinciplesapplywith equalforcein thecontextof title V permitting. Otherwise,if a final
permitno longerresembledthepermit thatthe public commentedupon,thenthepublic would be
deprivedoftheopportunityto commentguaranteedby the CAA and EPA’s rules.

Determininghow much notice is sufficient is inherentlyamatterofjudgrnent In thiscase,
however,theoperationalconstraintsimposedon the facility in theproposedpermitweresosignificantly

different fromthosein the draftpermit thatI find thatadditionalpublic noticeon this particular aspectof

the permit is required. TheNYSDEC’s reasonfor includingoperationalconstraintsin Masada’sdraft
permitwasto effectivelylimit the potentialto emit (PTE)andpreventthis sourceflumbeinga“major
source”5ofairemissionsforPSD and/orNSRpurposes.The PTEis a critical fuctorin determiningthe

applicabilityofthe CAA major sourcepermittingrequirements.Manylarge fhdilities arepotentially
subjectto majorsourcepreconstructionrequirements,unlesstheyinstallpollution controlequipment
and/oracceptoperationalconstraints,suchaslimitations in thehoursofoperation,rawmaterial
throughputorproductionrate,that limit the facility’s PIE below majorsourcethresholds.

Masada’stitle V application and permitdo notlist the majorsoureepreconstruction
requirementsasapplicablerequirements.Therefore,forpollutantswherethe source’sunconstrained
capacityexceedsmajorsourcethresholds,thepermit mustconstrainthe facility to emitairpollution only
at levelsthatwould not triggermajorsourceapplicablerequirements.In oglerto becognizableas
limits on the source’sPIE, suchconstraintsmustalwaysbestatedin a practicallyenforceableform in a
source’sconstructionpermitaswell as its operatingpermit(s). Sincethe sourceis subjectto title V

permitting,anypreconstnrctionpermitrequirements,includingPIE limits, quali1~’asapplicable
requirementsunderpart70, and must be set forth in the source’soperatingpermit.

Generally,applicablerequirementsin permitsaresubjectto manydegreesof technical andlegal
reviewbeforeandduring rulemakingor permittingprocedures.However, in the case of PTElimits, the

A major source is defined under 40 CFR § 52.21 as any stationary source (or any group of
stationary sources that are located on one or more contiguous or adjacent properties, and are under
common control of the same (or persons under common control)) belonging to a single major industrial
grouping that emitsor has the potential to emit: I) 250 tons per year (tpy) ormore ofany air pollutant
regulated under title I of the Act; or 2)100 tpy of any regulated air pollutant if the source belongs to one of
the categories of stationary sources as listed under title I of the Act.
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Stategenerallyfashionsthe necessaryoperationalconstraintsandsubjectsthem to review for the first
timeduring thepermittingprocess.In the caseof the Masadafacility, thePTE-limiting termswere
originally draftedby NYSDEC,as isnormally done. WhenEPAstaffcommentedon thedraftpermit,
they raisedseveralconcernswith the enforceabilityofthe PIE limits. Subsequentcommentsfrom
citizensraisedsimilar concerns.

After the closeofthepublic commentperiod,NYSDEC revisedthe PIE limits with input from

EPA andMasada,in orderto betterdefmetheoperationalconstraintsandassociatedmethodfor

verifying thesource’semissions.While the needto improvethe PIE limits wasidentifiedby the

concernsraisedin the commentperiod,the final permitultimatelyadoptsa fundamentallydifferent
approachto limit the source’sPIEthanthe onefound in the draftpermit. It is for this reasonthatI am
requiringanewreviewperiodfor thesenew PIE limits. As explainedfurtherin sectionII.B. l.c
below,it is EPA’s judgmentthatthis newapproachis a valid andenforceablewayto limit PIE in
certaincases,but additionalpublicnoticeis requiredto finally determinewhetherit is appropriateto
applythisapproachto this facility andwhetherthepermitdoesso in anappropriatemanner.

Masada’sdraftpermitexpressedannualemissionslimits on sulfl.rr dioxide (SO2)andnitrogen
oxides(NOx ~in termsofa 12-monthrolling average.Theselimits, underEPApolicy, wouldhaveto
rely on shortterm(e.g.,pounds/hour)emissionsrates,coupledwith restrictionson thesource’shours
of operation(e.g.,hours/year).Indeed,muchof EPARegion2’s comments,aswell as thepublic
commentsfiled on thedraftpermit, focusedon the specificsof theseshort-termemissionsratesand
operationallimitations. In contrast,thepermit ultimately issuedbyNYSDEC doesnot rely on short
term emissionsratesasthe basisfor calculatinganoperationallimit to restrictthe source’sPIE.
Instead,it relieson real timedatafrom continuousemissionsmonitors(CEM5). Short-termemissions
ratesarestill in the permit, but the issuedpermitreflectsachangeto indicatethattheselimits areno
longerusedfor PTE-limiting purposes.

EPAobservesthattheapproachusedin the issuedpennit is a relativelynew(andmore
flexible) approachthattakesadvantageof continuousemissionsmonitoringsystems.While the draft
permitcalculatedemissionsasa functionoftwo factors— short-termemissionsrateandhoursof
operation- the issuedpermitdirectlymeasuresemissionswith real-timeaccurateemissions
measurements.Furthermore,whereasthe draftpermit reliedon a12-monthrolling average,thefinal
permitinsteadrelieson a365-dayrolling total, resultingin adifferent reportingandrecordkeeping
regime,andeffectively enablingmore frequentcompliancechecks. To supportthisapproach,the final
permitrequiresextensivedatacollectionproceduresandqualityassurancemeasures.Similarly,rather
thanimposeexactlimits onthe hoursof operation,theproposedpermitallowsthe sourceto operateas
longas its 365-daymeasuredtotal is below themajorsourcecutoff. Thus,specificlimits on hoursof
operationwereexcludedfromthe PIE limiting language.

EPAfinds that,as to thetermsofthe permit whichwereintendedto expressoperational~
constraintson this facility thateffectively limit Masada’sPIEbelowmajor sourcethresholds,
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specificallypermitconditions36 and41, therehasnotbeenadequateadherenceto theapplicable

public participationrequirements.Thedraftpermitgaveno indicationthatsuchadifferentandrelatively
new approachmightultimatelybecontainedin the issuedpermit. In fact it suggestedthat the PTE limit

would bea typical limit basedon short-term emissionsrates andlimits on hoursofoperation.EPA’s
andthe public’s commentsareclearlybasedon this understanding.As such,EPAfinds that it is
unreasonableto concludethatthe public badanopportunityto commenton whetherthePIE limit
ultimately found in Masada’spermitassurescompliancewith applicablerequirements.Therefore,EPA
is grantingtherequesttoobjectto thepermit accordingto 40 CFR 70.8(c)(3xiii),with respectto this
issue.

Pursuantto Sections505(b)and505(e)ofthe Act, 42 U.S.C.§~766 ld(b) and (e), and40
C.F.R.§~70.7(g)(4)or (5) and70.8(d),EPAobjectsto thetitle V operatingpermit issuedto Masada
by the NYSDECon July 25, 2000. NYSDECshall modilS’ the permitby re-openingthe abovecited

portionofthe permit to provideforpublic participationbasedon the changesmadeafter theinitial
public commentperiod. This processincludesanew 30-daycommentperiod for thepublic, a new
review periodfor EPA,anda newpetitionperiod forcommenteis.Only theportionsthat speaktothe

monitoring,recordkeeping,andoperationalrequirementsthatcapthefhcility’s PIEneedto be
renoticed,andcommentsdo not needto be acceptedon otheraspectsofthe permit. In thisnewpublic
notice,NYSDEC shouldclarify thatonly conditions36 and41, andat leastpages3,5,and 10-15of

the facility description,are beingreopenedpursuantto this Order.

4. Notification ofPetitionPeriod

Petitionsreceivedfrom Spectraandfrom Ms. Nebusclaim thatNYSDEC failedto properly

inform the public with respectto the commencementofthe public’s60-dayperiodfor petitioningthe
EPAAdministratorto objectto the issuanceofthe Masadatitle V permit. NYSDECsenta letterto all
concernedcitizensdatedJune2, 2000,announcingthatEPA hascompletedits reviewandfoundthe
proposedpermit to beacceptable.NYSDEC furtherstated,regardingtheopportunity for citizensto
petition,“[y]ou will benotified whenthis(the60-day)periodbegins.” When the finalpermitwas issued
on July 25, 2000, NYSDECthenadvisedthepublic thattheir June2, 2000 lettererredin its statement
aboutthe commencementofthe60-daypetitionperiod. TheJuly 25,2000,letterindicatedthatthe

60-daypetition period beganon June19,2000and would end on August21,2000. SpectraandMs.
Nebusclaim thatNYSDEC shortenedthestatutory60-daypetitionperiodasaresultoftheirerrorand

seeksan EPAobjectionto the issuanceofthe final permit on thebasisthatNYSDECfailed to

properlyinform the public ofits right to petition.

Section505(b)oftheAct providesthosewho commentedduring thepublic reviewperiodhave
60 daysto petitionthe EPAAdministratorto objectto the issuanceofa title V permit if EPAdid not so
objectduring its 45-dayreviewperiod. This 60-daypetitionperiod immediatelyfollows EPA’s 45-day
reviewperiod. Neitherthe Act northecurrentpart70 regulationsrequirethe Stateto inform thepublic
ofthecommencementofEPA’s 45-dayreviewperiodandof the citizen’s60-daypetitionperiod.
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Nonetheless,NYSDEC took it uponitself to notify thepublic whenthe petitionperiodbegan.
However,NYSDEC misreadthepart 70 regulationsandmisinformedthe public. NYSDEC’smistake
mayhavecausedconiflision regardingthetimeperiod in which the public maypetition the EPA

Administrator. Spectraallegesaviolationof40 CFR70.8(d)asa resultofNYSDEC’serrorwhich
mayhave,in effect, shortenedthepublic’s petitionperiodfor thosewhorelied solelyon NYSDEC’s
adviceandnot therules themselves.NYSDECdid notandcouldnot shortenthe statutoryperiodfor
public petitions. Its inaccuratestatementmayhavemisled thepublic. However,asdiscussedbelow, I
find this to beaharmlesserrorthatdid not costanypetitionerthe opportunityto file a tide V petition.
Seee.g. MassachusettsTrusteesof EasternGas& Fuel Associatesv. UnitedStates,377 U.S. 235,
248 (1964) (anen-orcanbe dismissedasharmless“when amistakeoftheadministrativebody is one

thatclearly hadno bearingon the procedureusedor thesubstanceofthe decisionreached”).

NYSDEC’s noticewould nothavematteredto thosewho wereawareofthestatutory
requirementsincetheyknewwhenthe60-daypetitionperiodcommenced.However,thosewhorelied
onNYSDEC’snotification had36 fewerdaysto prepareand file theirpetitions. DespiteNYSDEC’s
error,manymembersofthe communitywereawareoftheproperfiling deadlineandsubmittedtimely
petitionsto the Administrator. While EPA acknowledgesthatNYSDEC’serrormayhavecaused

someconfusionto thepublic, it wasunintentionalandinadvertent.Nevertheless,thiserrormayhave

contributedto thefiling ofapetitionon September11, 2000(21 dayslate) from LouisaCenteno,
GeorgeCenteno,andLeslie Mongilia ofNew Hampton,NewYork. To ensurethatNYSDEC’serror
doesnot frustratethe public participation process,I amexercisingmy discretionto considertheir letter
asa petitionto reopenthepermit for causeunder40 CFR 70.7(f)and(g). I thereforeaddresstheir
concernson theirmerits in the below Order. Onthe basisthatNYSDEC’serrorresultedin no harm
beingdoneto thepublic’s opportunityto file petitionsconcerningthe Masadaproject, I declineto

objectto the permit on thesegrounds.

5. LackofSubstantiveReviewofComments

Spectraclaimsthat“petitioners’ commentshavenotbeensubstantivelyreviewedor responded
to byNYSDEC or EPAastheypost-datedEPA’s conclusionsandfindingson the matters raised.”

Spectrapetition,at 13. In particular,thepetitionclaimsthatNYSDEC’s responsivenesssummarydid
not fully addresssuchfundamentalissuesasPSD/NSRapplicability raisedduringthepublic comment
period. Spectraarguesthatthis is anindicationthatthesefundamentalissuesandquestionswerenot
yetresolvedprior to the issuanceofthefinal permit In respondingto the PSDandNSPSapplicability
issues,NYSDEC referredto EPA’s lettersofDecember6, 1999andMarch29, 2000 letters
addressingPSD andNSPSapplicabilitywithoutanyadditionalexplanationofNYSDEC’s positionor
justification. The petitioner allegesthatNYSDECdid not performasubstantivereviewofall comments
received,andthereforedid notintendto considerpublic commentsin its final permit decision.

EPA recognizesthe importanceof public scmtinyin the permittingprocessasevidencedin the

public review andadministrativepetition opportunitiesofferedin title V oftheCAA andits
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implementingregulations.The law requiresthatthe public be allowedto review proposedprojects and
offer commentsrelevant to requirementsapplicableto the sourve. Suchcommentswouldmost
certainlyassistthe Statein makinga soundpermit decision.The law alsorequirestheStateto consider
commentsreceived,but it doesnot require thatall commentsbeincorporatedinto thefinal permit. It
alsodoesnot indicatehowmuchdetailmustbe includedin apermittingauthority’sresponseto any
commentreceived. As a generalmatter,EPA recognizesthatgovernmentalbodiesareentitledto a
“presumptionof regularity.” Seee.g. Citizens to PreserveOvertonPark.Inc.. et al. v. Volpe.
SecretaryofTransnortation,401 U.S. 402,415(1971). In the absenceofspecificevidence,EPAwill
not speculatethatNYSDEChasfailed to considerall comments.As aresult,EPA finds that
NYSDEC did not violateeitherthe part70 regulationsor the Statecodeat6 NYCRR 621.9(eX1) in
referringto EPA’s analysesofDecember6, 1999, andMarch29,2000,to respondto the PSDand
NSPSissuesraisedby commenters.EPAdeniesthepetitionon this issue.

6. ImprnnerDenialofRequestfor a SecondPublic Hearing

Ms. NebusclaimsNYSDEC violatedthe public participationrequirementsof40 CFR
§70.7(h)by not respondingto hernumerousrequests,duringandafter thepublic commentperiod, for
a secondpublichearing. The secondhearingrequestdenialwasgivento herverballyby NYSDEC
afterhernumerouswrittenandtelephonerequeststo NYSDEC. Ms. Gloversimilarly complainedthat
the December29thpublic hearing“did not providetheopportunityforall affectedpartiesto formally
submitcommentson theproposedfacility ... to askquestionsand shareconcernsfor theirhealthand
safety.” Ms. Gloveralsostatedthatanotherpublic hearingwasrequestedonDecember29, 1999and
on severalsubsequentoccasions.ThepetitionersallegedthatNYSDEC actedinappropriatelyin not
grantingtheir requestsfor asecondpublichearing.

EPA disagreesthatDEC’s fiuilure to granta secondhearingrequestis a violationofthe
applicablepublic participationrequirements. AlthoughNYSDECcould havebeenmoreresponsiveto
the petitioners’requestsfor a secondhearing(e.g.,respondedby telephoneormail), neither40 CFR
§70.7(h)nor6 NYCRRPart621.6and621.7requireNYSDEC to honorrequestsfor a second
public hearing. The NewYork regulationsat6 NYCRRPart621 list criteria for determiningwhethera

public hearingwill be heldon anapplication. NYSDECutilized thosecriteriaanddeterminedtohold a
public hearingon December29, 1999. New York regulationsdo not requiremultiplehearings,and
thusthestatecanexerciseits discretionwhetherto conducta secondhearing. In thiscase,the public
hadanopportunitytoparticipatein the title V permitprocessby submittingwritten commentsto
NYSDECandby speakingduringtheDecember29thhearing. Manyconcemedcitizens,including
Ms. NebusandMs. Glover, availedthemselvesoftheseopportunities. Thus, NYSDECwas ableto
hearthecommunity’sviewsabouttheproposedfacility and incorporatetheirconcernsinto theState’s
decisionmakingprocess.As a result,thedecisionwhetherto hold asecondpublic hearingrestedwith
NYSDEC andEPAdeniesthe petitioners’allegationsthatNYSDEC violatedthe applicablepublic
participationrequirementsby not grantingrequestsfor additionalpublic hearings.
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7. Failureto TranslatePublicDocumentsfor SoanishSpeakirmCommunity

Ms. NebusandMrs. Gloverallegethat Spanishspeakingmembersofthe Middletown
communitywerenot awareofthe proposedMasadaprojectandits potential impactson healthand
otherissuesand couldnotvoicetheirconcernsin the form ofwritten commentsor at the hearing. I
interpretthiscomplaintto broadlysuggestthat NYSDECviolatedthe publicparticipationprocedures
by Ihiling to translatethe public noticesor the key documentsrelated to the Masadafacility into
Spanish.Similarly, they suggestthattranslatorsshouldhavebeenmadeavailableat theDecember29t~~
hearing.

EPAdisagreeswith petitionersthatNYSDEC violatedthe federalor Statepublic participation
proceduresrequiredby title V ofthe Act by notprovidingSpanishtranslationfor thepublic notices,
certaindocuments,andduringthe December29i~~,1999 hearing. First,thereis no recordofthis
concernbeingraisedto NYSDECduring thecommentperiod,andthus,under40 CFR70.8(d),it is
inappropriateto raisethe issuefor thefirst time in a petition to the Administrator. Second,the record
showstherewas amplepublic participationon the Masadapermit. Thepublic commentperiodstarted
on September22, 1999 andcommentswerereceivedup until the December29, 1999hearing. During

this 3-monthperiod,the public wasaffordedthe opportunityto reviewrecordsheld in theNYSDEC
regionaloffice, to submitcommentson the project,andto expressconcernsat thehearing. NYSDEC
developeda mailing list includingovereightycitizensandinterestedparties,receivedeighteenletterson
the draftpermitandestimatesthat atleast500 people attendedthe public hearing. Finally,neitherthe
part70 regulationsnorthe StaterulesrequireNYSDEC to providetranslationofthesepermit
documentsor duringthis publichearing. See40 CFRpart70.7(h);NYCRR§~621.6and621.7.
Therefore,thepetitionershavenot demonstratedthatthe lack of translationsduringthecommentperiod
or translatorsat the publichearingviolatedthe publicparticipationprovisionsofeitherthe Stateor
federalrules implementingtheAct.6

B. TechnicalIssues

1. Preventionof SignificantDeterioration(PSI)’) Program Applicability

PartC ofthe CleanAir Act establishesthepreventionof significantdeteriorationCPSD”)
program,a preconstructionreviewprogramthatappliesto areasofthecountrythathaveattainedthe

NAAQS. 42 U.S.C.§~7470-7479. In suchareas,amajorstationarysourcemaynotbegin

constructionor undertakecertainmodificationswithout first obtainingaPSD pennit. 42 U.S.C.§~
7475(a)(1), 7479(1)& (2)(C). The PSD programincludestwo centralrequirementsthatmustbe
satisfiedbeforethepermittingauthoritymayissuea PSDpermit. In broadoverview,theprogramlimits

‘As discussedin sectionC. 1 below,thepetitionersmay file acomplaintunderTitle VI of the Civil
RightsAct of 1964, asamended,andEPA’sTitle VI regulationsif they believethat thestatediscriminated
againstthem in violation of thoselawsby issuingthepermit to Masada.
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the impactof newormodifiedmajorstationarysourceson ambientair qualityandrequiresthe
applicationofthe bestavailable controltechnology(BAD). 42 U.S.C.§ 7475.

NYSDECdeterminedthatMasadawas not subjectto thepreconstructionpermitting
requirementsofthePSDprogram.7Thisdeterminationwasbasedon NYSDEC’s finding thatthe

facility would not emitanypollutant in majoramounts,abovewhich PSDapplicabilitywouldbe
triggered. Specifically, the PSDprogramappliesto the constructionofmajornewstationarysources
andmodificationsof existingstationarysources. Underthe Act andEPA’s implementingregulations,
sourcesin certainidentifiedcategoriesareconsideredmajorif theyhavethe potentialto emit 100 tons
per year(tpy) or more ofa regulatedpollutant. 42 U.S.C.§ 7479,40CFR52.2l(bXl)(i)(a).
Sourcesin othercategoriesare consideredmajorif theyhavethe potentialto emitmorethan250tpy.
In determiningthat theMasadafacility is notamajorsourcesubjectto PSD, NYSDEClookedat

severalkey questions:(1) what is the “primary activitf of the Masadafacility, whichdetermines
whetherthe PSD majorsourcecutoffis 100or 250 tpy; (2) if themajor sourcecutofffor Masadais
250 tpy, is thereanembeddedsourcein a 100tpy category(e.g.,anembeddedchemicalprocess
plant)whoseemissionsexceed100tpy; and(3) is thepermit sufficientto assurethattheemissionsof
theMasadafacility will not exceedtheapplicablemajorsourcecutoff(either 100 or 250tpy)?
PetitionersSpectra,Ms. GloverandMs. Nebusmakeseveralclaimsaddressingeachof these
questions.Suchclaimsareaddressedseparatelybelow.

a. What is theprimary activity oftheMasadafacility?

In determiningtheprimaiyactivity of acomplexindustrialfacility, apermittingauthorityshould
considerthe facility’s operationasawhole. NYSDECevaluatedthe Masadafhcility andconcluded
that its primaryactivity was refusesystems(StandardIndustrialClassification(SIC) code4953).
PetitionersSpectra,GloverandNebuschallengethis conclusion,suggestingthatthe facility is primarily
a chemicalplantdesignedto manufactureethanol,andshouldbeidentifiedas anindustrialchemical
processingfacility (SIC Code2869). Becauseunder40 CFR52.2l(b)(lXi)(a), the 100 tpy major
sourcethresholdappliesto “chemicalprocessplants,”butnot to refuseprocessingfacilities, this claim
mustbeevaluatedto determineif NYSDECproperlyclassifiedthe source,andcameto the
appropriateconclusionthatPSD did not applyto the Masadafacility.

EPAfinds thatthe petitionershavenotdemonstratedthattheprimaryactivity ofthe facility is
chemicalmanufacturing.Whilecertainfactorstendto supportthepelitioners’ claims,anexaminationof
the facility’ s operationsas awhole resultsin the oppositeconclusion. As discussedbelow,this
conclusionrestson a numberoffactors,includingthe relativeshareofthevalueof servicesrendered

comparedto theproductssold,and thecontractualrelationshipbetweenthe facility andMiddletown
andthe neighboringcommunities.

ThefederalPSDregulationsarecodifiedat 40 CFR52.21. Pursuantto40 CFR52.21(u),EPAhas
delegatedNYSDEC the authorityto runthis programin NewYork.
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Spectraassertsthat thefacility is a chemicalprocessplantbecauseit makesethanolandcarbon
dioxideasproducts,andthatnumerouschemicalprocessessuchas acidhydrolysis, ionexchange,etc.
occuratthefacility. Theypointout that theoriginal permitapplicationsubmittedby Masadalistedboth
SICcodes4953 and2869. Spectraalsoassertsthatthe facility usesmunicipal solid waste(MSW)

only as an ingredient,andusesit in adifferentmannerthantraditionalrefusesystems.Spectraasserts
that Masadawill not “dispose”ofwaste,but ratherwill “convert” it to products,andarguesthat
disposalis necessaryfor a facility to beclassifiedasa refusesystem.Finally, Spectraargueathatmost
of thepersonnelandpayroll at Masadawill be dedicatedto chemicalprocesses.

For its part,Masadahasarguedthatits principal productis aservicerendered:the serviceof
wastedisposal. In supportof this argument,Masadaprovidedrevenueestimatesthat over70 percent

of therevenuefrom the Middletown facility will comefrom tipping feespaidby the municipalities,and
only 30 percentfrom theproductionofproductslike ethanolandcarbondioxide. However,Spectra
calls thesefigures“suppositious,” “notbinding,” and“speculativeatbest”

As theentity delegatedauthorityto runthe federalPSDprogramin New York, NYSDECmust
rely on EPAregulations in assigningaprimaryactivity to theMasadafacility. EPA haslongapplied

the“primary activity” test to categorizecomplexindustrialsourcesfor PSD. In caseswheremorethan
oneactivity is presentatasource,theprimaryactivity is determinedby the source’s“principal product
(or groupofproducts)producedor distributed,orservicesrendered.~tIndeterminingthe principal
productsor servicesrendered,EPAconsiders,on acase-by-casebasis,theparticularcircumstancesat

thesource. The StandardIndustrial Classification(SIC)Manual(publishedby theU.S. Government
PrintingOffice, most recentlyin 1987)containssimilar languageto thatusedby EPA, andprovides
fiirtherdiscussionthat, for its purposes,theprincipalproductis to bedetenninedby the relativeshare
ofvalueadded,includingthe valueofproductionformanufacturing,andthe valueof receiptsfor
services. Generally,EPAbelievesthatthis is anapproachappropriatefor determiningtheprincipal
productorservice,andtherefore,in establishingtheprimaryactivity for the source.9

Thus, in applyingtheprimaryactivity testto theMasadafacility, EPAbelievesit is appropriate

to considerthe revenuefrom refuseprocessing,in additionto therevenuefrom saleof chemical
products. EPAexpressedthis view in aDecember6, 1999 letterfrom KathleenCallahan,Director,
Division of EnvironmentalPlanningandProtection,EPARegionH, to RobertWarland,Director,
Division of Air Resources,NYSDEC,(“December6 letter”),which statedthat“Masada’sinformation
indicatesthatmorethan70 percentoftherevenuegeneratedby the projectresultsfrom tipping fees
associatedwith the collectionof municipalsolid wasteandsewagesludge.” TheDecember6 letteralso

‘45 Fed. Reg.52695(Aug. 7, 1980). SeealsoUS. EPA Office of Air Quality Planningand
Standards, NewSourceReviewWorkshopManual,Draft, 1990, page A-3.

EPA further notesthatthereisno dispute in thiscasethatthe various interrelatedactivities at
the Masada facility constitutea singlesource for PSDpurposes.
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indicatedthat EPA believesthatthe presenceofa coniractualrelationshipbetweenMasada,the city of
Middletown,andthe sunoundingtownsto disposeof wasteis itselfevidencethattheprimaryactivity of
the facility is refirse systems.In theoriginal requestfor proposalsto whichMasadaresponded,thecity
soughtan agreementwith afacility to disposeof its waste,not to produceanyproduct1°Althoughthe
productionofethanolmaybe integratedinto the disposalfhcility to makethewastedisposalmorecost-
effective, it i~EPA’sjudgmentthatthe facility is beingbuilt primarily to firIfill thesemunicipalities’ need
to disposeofsolid waste.

EPARegion2’s December6 letterconcludedthat“the proposedfacility is primarilya
municipal wastecollectionandprocessingplant.” NYSDECrelied in parton thisletterin confirmingits

determinationthatPSDdid not apply. Nothingin theSpectrapetition refirtes this conclusion.Neither

themerepresenceofchemicalprocessingactivity northemereproductionof chemicalby-productsis
sufficientto determinethesource’sprimaryactivity. Theargumentssetforth in the December6 letter,

andfurtherdiscussedhererepresentanappropriatebasisfor NYSDECto makea determinationthat
the facility is a refusesystem,andthereforesubjectto a250tpy PSDcutoff:

Furthermore,Spectra’sstatementsaboutthe speculativenatureof Masada’srevenueclaimsdo

not providesufficientevidenceto overturnNYSDEC’sprimaryactivity determination.Masadais
legallyobligatedto provideNYSDEC with the informationneededto makea PSDapplicability
determination,andto providethe bestinformationavailable. While Masadaacknowledgesthatthe
tipping agreementsarenot yet in effect, EPAdoesnot find thatNYSDEC erredin acceptingMasada’s
revenueprojections,whichappearto bebasedon thebestavailableinformation. Indeed,the rather
large70-30dominanceoftipping fees in therevenueestimate,in EPA’sjudgment,providesreasonable
certaintythatthe majorityofrevenuefitm Masadawill comefromtipping fees. In addition,asnoted
above,this wasonly one factorofseveralthatsupportedNYSDEC’sdetermination.1 alsorejecta
relatedclaimby Spectrathatpayroll orpersonnelactivity shouldtakeprecedenceoverrevenuein
establishingtheprimaryactivity, as Spectra’sapproachwould ignorethe facility’s operationsasa
whole andSpectrahasnot demonstratedthatsuchanapproachis necessarybasedon theapplicable

requirements.

EPAalsorejectstheremainingargumentsby the Spectrapetitionerson the primaryactivity.
EPAdoesnot find conclusivethefactthattheoriginal permitapplicationlistedbothSICcodes4953

and2869. RegardlessofthenumberofSICcodeslistedin theapplication,NYSDECmustmakea
primaryactivity determination,andultimatelydid so,choosingrefusesystems.The argumentsthat this
sourceis different from traditional refusesystems,thatthe sourceusesMSW asan ingredient,and that
it will not “dispose”ofMSW, butrather“convert” it to productsare insufficient to demonstratethatthe

facility is not appropriatelyclassifiedas arefusesystem.EPAobservesthat,while theMasadaprocess
is technologicallyinnovative,anddiffers fitm manytraditional typesofwasteprocessingfacilities, it is

‘°Request for Solid wasteFacility Development and ManagementProposals, issued by thecity of
Middletown on September I, 1994.
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still primarily engagedin wasteminimization. Thesemanticdifferencebetween“disposal”and
“conversion”hasno regulatoryconsequence,becauseboth aremethodsof~~m~g solidwaste,and
bothoccurat the Masadafacility.

Forthesereasons,EPAfinds thatNYSDEC actedappropriatelyin classif~’ingthe Masada

facility asa refUsesystem.

b. is therean embeddedsourcein a 100 ipy categorywhoseemissionsexceed100 ipy?

As discussedabove,in evaluatingMasada’srequestfor a permit,NYSDEC determinedthat

PSDdid not apply. Thebasisfor thisdeterminationwasthatthepotential-to-emitfor the facility was

belowtherelevantPSDmajor sourcecutoffs fora sourcewhoseprimaryactivity is refusesystems
(SIC4953). However,thePSDapplicabilitytest containsan additionalstepfor facilities in a250 tpy
sourcecategorysuchasrefusesystems. Theadditional steprequiresanevaluationofthe facility to

determineif thereis a portionofthe plant (whichEPAcalls an“embedded”or “nested”facility or

source)whichcouldbeclassifiedin oneof thecategorieswith a 100tpymajor sourcecutoff. If an
embeddedfacility exists,theemissionsfrom theembeddedfacility mustbe estimatedseparately,andif
theyexceedthe 100 tpy cutoff, theembeddedfacility is itselfconsideredamajorsourceandsubjectto

the PSD requirements.”

At the Masadafacility, NYSDECdeterminedthattherewasno embeddedfacility subjectto
the PSDrequirements.Thepermit record indicatesthatthe mostlikely candidateforanembedded

facility is a “chemicalprocessplant,” which is a sourcecategoiywith a 100 tpy majorsourcecutoff

underapplicableEPAregulations,40 CFR52.2l(b)(1)(i)(a). Indeed,NYSDEC notedin early

discussionswith EPA thatthereis “Industrial OrganicChemicalsactivity” atthe source.~~However,

NYSDEC determinedthat,while thereis anembeddedchemicalprocessplant,theemissionsofany

PSDpollutant from it would bebelowthemajor sourcesize. NYSDEC reasonedthatthe gasifier’s’3

See, for example, EPA’s New Source Review Workshop Manual, Draft, October 1990, at A.23,
and the July 6, 1992, letter from Edwin Erickson, EPA Region 3 Regional Administrator, to George Freeman,
Reserve Coal Properties Company (available at http://www.epa.gov/rgytgmj/programs/artdlair/
n sr/nsrmemosiprimact . pd 1)

2 April 7, 1999 letter from Robert J. Stanton, NYSDEC Region 3 to S. Riva, EPA Region 2.

I) Some confusion surrounds the terms “gasifier”and “boiler.” For clarity, the term “gasifier” is

used in this Order to refer to the unit where the gasification of lignin, and its subsequent oxidation, occurs.
Energy is recovered from this process to produce steam used for other parts of the Masada process. For
this reason, various parties refer to the gasifier as the gasifier/boiler. The term “package boiler” is used in
this Order to refer to a separate natural gas boiler where natural gas is combusted to produce additional
steam needed for the Masada process. Together, these two units are sometimes referred to as the facility’s
boilers. Emissions from the gasifier and the package boiler are eventually vented to the same stack, which
is sometimes referred to as the gasifier/boiler stack.
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emissionsare bestattributedto wasteprocessingoperationsofthe facility andthat,therefore,the
emissionsfrom the embeddedchemicalplantwould bewell belowthe 100 tpy sourcecutoff, andPSD
would notapply.

The Spectrapetitionersarguethatthe erfiissionsfrom the gasiflerat the MasadaFacility should
beattributedto the embeddedchemicalplantemissions,not wasteprocessing.Theyarguethatthe
gasifleris anessentialpartoftheoverallethanolproduction operation. It gasifiesthe lignin,’4 combusts
the gases,andrecovers someof the energyproduced,usingit to providesteambacktothe various
wasteandchemicalprocessingoperations. Furthermore,becausevirtually all ofthelignin is eliminated
in the gasifler’,andwithout thegasifierthe lignin would likely haveto be landfllled, petitionersarguethat
the gasifrerplaysanessentialwastedisposalfunction in supportof theethanolproduction. As such,
theybelieveits emissionsshouldbe attributedtoethanolmanufacture.

EPA hasconsideredthe petitioners’argumentsandnonethelessfinds that Spectrahasnot
demonstratedthatthereis achemicalprocessplantwith emissionsexceedingthe PSDmajorsource
cutoff. Thereis little disputethatethanolproductionfalls within the categoryofachemicalprocess
plant. EPAhasdeterminedthat thesourcecategory“chemicalprocessplant” includesactivitiesdefined
within SIC majorgroup28.15 This groupincludes“...establishmentsproducingbasicchemicals...such
as acids,alkalis,saltsandorganicchemicals.”6Thus,althoughtheprimaryactivity oftheMasada
facility is refuseprocessing,the presenceofethanol(an organicchemical)productionindicatesthat an
embeddedchemicalprocessplant is alsopresentHowever,EPAbelievesthat thegasifleremissions
do not belongwith theembeddedchemicalplantbecausethegasifleris essentialto theMasada
facility’ s primaryactivity - wasteprocessing.’7

The key determinationsin assessingtheembeddedchemicalplant’semissionsare (1) the
primaryactivity ofthe facility, and(2) the activitiesatthe facility whichareprincipallydevotedto
activitiesotherthanthis primaryactivity. Activities not principallydevotedto theprimaryactivity may
beconsideredpartofan embeddedsource. In thecaseoftheMasada,asstatedabove,the primary
activity ofthe facility asawhole is refuseprocessing.Determinationofthis primaryactivity is always

4 “Lignin” is the term Masada uses to describe the general process residue that remains after the

hydrolysis of the municipal waste — residue that is eventually combusted in the gasifier. Lignin is not a
technical term and has no meaning within the context of EPA or NYSDEC regulations.

‘~ Memo from Ed Reich, Director, Division of Stationary Source Enforcement, EPA Office of Air,
Noise, and Radiation, to Thomas Devine, Director, Air and Hazardous Materials Division, EPA Region 4,
dated August21, 1981.

6 “Standard Industrial Classification Manual,” 1987, U.S. Government Printing Office, at p.132.

“As noted in the preamble to the PSD regulations, “(w]here a single unit is used to support two
otherwise distinct sets of activities, the unit is to be included within the source which relies most heavily on
its support.” 45 Fed. Reg. 52695 (Aug. 7, 1980).
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the first stepin analyzingembeddedfacilities. Following this,activitiesnot principallydevotedto the

primaryactivity areconsidered.At the Masadafacility, therearea numberof processesincluding
hydrolysisandseparation,’8sulfuric acidreconcentration,andfermentationanddistillation, whichare
principally devotedtochemicalprocessing.Althoughtheseactivitiesplayadualrole of refuse
processing(i.e., convertingsomeofthewasteto usableproducts),it is EPA’s judgmentthatthese

activitiesprimarily serveto producemarketableethanolandotherproducts— achemicalprocessplant.

Likewise, thereis anaturalgaspackageboiler whichexistsprimarily to supplyenergyneededto

reconcentratetheacid forhydrolysis,andtherearetanksfor productstorage. Theseactivities should
also beconsideredprimarily aspartofthe embeddedchemicalplant. Emissionsfrom theseactivities

havebeenevaluatedto determinewhethertheyexceedthe 100 tpy cutofffor achemicalprocessplant.

EPA finds thatSpectrahasfailed to demonstratethatNYSDEC wascorrectin finding that theydo

not.’9

Theremainingprocesses,including sortingand dryingthe incomingwasteas well as
gasification/combustionare,in EPA’sjudgment,primarily devotedto refuseprocessing.Indeed,in
petitionerSpectra’sownwords,“theprincipal purposeofthe supposedgasifieris to eliminatethe

residuefromtheProject’schemicalprocessesto avoidthe needfor landfill disposal.” Spectrapetition,
at24. However,petitionerserr in suggestingthatbecauseachemicalprocesshasoccurredbefore
gasificationin this instance,thatthegasiflermustbe a “supportfacility” to a chemicalplant As noted

above,theprimaryactivityofthe Masadafacility is refuseprocessing,andthegasifier,by substantially

reducingthevolumeof the lignin, is primarily performingarefuseprocessingfunction. Evenif energyis

recoveredfrom gasification/combustionasasidebenefitandusedfor ethanolproduction,andevenif
the presenceofawastestreamand integrateddisposalprocessmakesethanolproductioneconomical
at this site,this doesnotchangethe detenninationthat theprimaryactivity is refuseprocessing.

On thequestionof “support facilities” raisedby Spectra,EPAobservesthat thegasiflerplaysa
dual roleof wasteeliminationandsteamgeneration.While bothoftheserolesarguably“support”the
chemicalprocessplant, the questionofsupportis not the relevantfactorin decidinghowto attributethe

emissionsof thegasifier. Questionsof“support facilities” oftenarisein makingmajorsource

8 In response to the Spectra petitioners’ comment about EPA Region 2’s prior assessment that the

hydrolysis step is part of the refuse processing function (which the December 6 letter relied upon in
allocating gasifier emissions to refuse processing), EPA has reconsidered, and now believes that the
hydrolysis step properly belongs with the chemical processing plant. It is EPA’sjudgment that the
hydrolysis step is included principally to produce sugars for conversion to ethanol. While the hydrolysis
step serves a limited waste reduction function, EPA finds it unlikely that thehydrolysis step would be
present were it not for the production of ethanol. However, this determination does not impact the PSD
determination because there are no emissions from the hydrolysis step.

‘~ Emissions from the hydrolysis step, the acid concentration/recycling step, the fermentation/
distillation step, the package boiler, and the storage tanks are well below the major source cutoffs. The
primary emissions, according to Masada’s estimates, are less than I tpy of VOC from the tanks, and less
than 9 tpy of NO, from the package boiler.
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determinationsunderthe PSDprogramwhenquestionsariseasto whetherfacilities are partof the
sameindustrialgrouping. Whereafacility conveys,stores,or otherwiseassistsin theproductionofthe
principal productat anothersource,it may, undersomecircumstances,bedeemeda support facility
andtreatedaspartofthe samesourceas the facility it supports. This policy is used, for example, in
determiningwhethertwo adjacentfacilities shouldbe treatedasonesourcefor PSDapplicability

purposes. However,thesupportfacility testis not relevantto theMasadafacility becausethereis no
question that the chemicalprocessingactivitiesandthewastereductionactivities at Masadafacility are
a single source. Theboundariesofthemajorsourcehaveneverbeenatissue. Thesupportfacility test
is.notusedto evaluateembeddedsources.Becauseboththeboundaryof thesourceandthe primary
activity havealreadybeenestablished,the Spectrapetitioners’view that the gasifier“supports” the
chemicalprocessis simplynot relevant The gasifieris mostappropriatelyassociatedwith the primary
activity — refuseprocessing— not theembeddedchemicalplant.

Motherpossiblecandidatefor an embeddedsourcein a 100tpy PSD categoryis a“fuel
conversionplant” Spectramentionsthis in footnote14 oftheirpetition, butpresentsno elaborationon
this pointandno evidenceto supportthis claim. Basedon ourreview,EPApolicy hashistorically
definedthis categoryas“plants whichaccomplisha changein state for a givenfossil fuel. Thelarge
majorityoftheseplantsarelikely to accomplishthesechangesthroughcoalgasification,coal
liquefaction or oil shaleprocessing.’~°In this case,wherefossil fuelsarenot involved,andwherethe
processinginvolveshydrolysis,achemicalprocess,it is EPA’sjudgmentthat theMasadafacility is not
a fuel conversionplant. In anyevent,for reasonsdescribedabove,evenif aportionofthe facility were
determinedto be a nestedsourceina 100 tpy category,the gasifier emissionswould beassociatedwith
theprimaryactivity, not the nestedsource,and the remainingemissionswould notexceed100 tpy.2’

Therefore,EPA finds thatNYSDEC actedappropriatelyin determiningthat the Masadafacility
doesnot containanembeddedsourcesubjectto PSD,andthatPSDdoesnot apply to thefacility in
general.

20 See January 20, 1976 memo from D. Kent Berry, EPA Headquarters, to Asa Foster, EPA Region

lv.

21 Yet another possible candidate for an embedded source in a 100 tpy category is a municipal
waste incinerator capable of charging more than 50 tons of refuse per day. CAA section 169(l). The
gasifier, and possibly certain other associated activities, maycomprise an embedded incinerator because
they combust a substance, lignin, which has its origin in part from municipal waste. Petitioners did not raise
this issue directly, but it arises indirectly in evaluating the assertion by Spectra that the facility should be
subject to the New Source Performance Standard (NSPS) for municipal waste combustors. Unless
otherwise specified, EPA generally interprets the source category definition here in a similar fashion to the
NSPS definition for that source category. For reasons described below (in the NSPS section discussthg the
municipal waste combustor standard), EPA does not believe the gasifier, or any other part of the M-asada
facility, meets thedefinition of a MWC. Thus, EPA finds that there is no embedded municipal waste
incinerator at the Masada facility for PSD applicability purposes.
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c. Is thepermitsufficientto assurethat the emissionsoftheMasadafacility will not exceed
the applicablePSDmajorsourcecutoffforanypollutant?

Thequestionof whetherMasada’semissionswill exceedapplicablePSDcutofl~focuseson the

“potential-to-emit” (PTE)of the facility. PTE is asource’smaximumcapacity(determinedon anannual
basis)to emit a pollutantunderits physicalandoperationaldesign. 40 CFR52.21(b)(4). In
detemiiningmaximumcapacityto emit, a sourcemay considere,forceablelimits on its operationand
emissions,suchasthosein atitle V permit. There is a significantamountofbackgroundinformationin
the administrativerecordfor the NYSDECpermitaddressingand estimatingMasada’sPTE, including

thefollowing:

(I) apreliminaryinformationpackagesummarizingthe proposedproject,sentto NSYDECon
September24, 1998.

(2) Masada’semissionsestimatedocumentandapplicationfor atitle V permit filed with
NYSDEC on December21, 1998.

(3) A revisedemissionsestimatedocumentand revised title V application, submittedin July and
August 1999 (NYSDECdeemedthe application“complete”on August25, 1999).

(4)Masada’sresponse,submittedon November2, 1999to EPA Region2’s October20,
1999 requestfor additionaldetailsaboutthefacility.

(5) Additional permitlanguagedevelopedby Masada,EPA, andNYSDEC during March
2000 to limit the source’sPTE.

(6) a NYSDEC documentsubmittedin May 2000 whichaddressedvariouspublic comments
raisedduringapublichearingand writtencommentperiod,includingcommentsabout
Masada’semissionsestimates.

Thetitle V permitconditionsat the Masadafacility aredesignedto ensurethat the PTEat the
facility will beno morethan246 tpy of sulfur dioxide, belowthemajorsourcecutoffof250tpy. They
similarly aredesignedto ensurethat the facility will havethe potential to emit99.5 tpy of nitrogen
oxides,belowthemajorsourcecutoffof 100 tpy.22

NYSDEC sentEPAaproposedtitle V permitbasedon theselimits on May 4, 2000. OnMay
17, 2000,EPAindicated,in aletterfrom StevenRivaofEPA Region 2 to Michael Merrimanof

22 Notwithstanding the above determination that the Masada facility fallswithin a 250 tpy source

category, the Clean Air Act and NYSDEC regulations (6NYCRR 231) establish a 100 tpy major source cutoff
for NO, for attainment areas which fall within the Ozone Transport Region, as is the case here.
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NYSDEC Region3 that theproposedpermit meetsall applicabletitle V requirements.It statedthat
“this proposedtitleV permitcontainssubstantivepermitrequirementsfor stacktestingmonitoring,and
recordkeeping,as well asthe rolling cumulativetotal methodologythat will limit the“potential-to-emif’
of this proposedfacility. This statementindicatesthatEPAandNYSDEC werein agreementthat the

proposedFacility’s emissionswould notexceedthe PSDmajorsourcecutoff~for anypollutant.

The Spectrapetitionersraisenumerousconcernsthataddressthis detenniriation.First, they
allegethatMasadahasnot provided sufficient processand engineeringinformationto accurately
determinetheProject’sPTE. Similarly, theyallegethat the emissions estimatesthatareprovidedare
not thoroughenoughandnot reliable,claimingnumerousgeneraland specific technicaldefects,and
providingtheir ownestimateof NOx emissionsfor the gasifier andpackageboiler. Partof their
reliability argumentis based on the factthat the projectis still in the designphase,and that specific
contractsandvendorguaranteesarenot lockedin sufficientlywell to establishtheproject’soperational
parameters,andthat thedesignof theprojecthaschangedduring thepennitprocess.They also allege
that Masadacannotcorrelateprocessfeedstockto emissionsoutput. Ms. NebusandMr. vanMeurs
raisesimilar concemsaboutthe unknowntechnologythat will be usedat the Masadafacility.

Becauseof the allegeduncertaintiesandtechnicaldefects,petitionersalsoassertthat thePTE
limits in the permitarenot likely to bemet. Theyexpressconcemthat the permitappearsto relyon
after-the-factmonitoring,ratherthanengineeringpractices,testdata,orvendorguarantees,to assure
thatemissionsstaybelowmajorsourcecutoffs. TheyfeelthatMasada’sallegedly inaccurateestimates
Of emissionsare incompatiblewith PTE limits socloseto themajorsourcesizebecauseofthe“small
marginofsafety.” They thitherassertthat theuseofPTE limits for plantwideemissionsof sulfur
dioxide andnitrogenoxides is itself unlawfulbecauseit is inappropriateto usea plant-wideapplicability
limit (PAl) foravoidinginitial PSDreview ofentirelynew sourcesandbecauseit usespost-
constructionmonitoringas thebasisforapreconstructiondeterminationthatNSRdoesnotapply.

BeforeaddressingSpectra’sclaims,it is helpful tobriefly describethe PTElimit itself. ThePTE
limit in theMasadapermit is basedon whatthepermitrecordrefersto asa “rolling cumulativetotal”
methodology.Historically, many17TE limits havereliedon a short-termemissionslimit (e.g.,pounds
perhour),coupledasnecessarywith anoperationallimit (e.g.,a limit on hoursofoperation),which,
taken together, limit annualemissionsbelowmajorsourcelevels. However,in the caseof Masada,the
PTElimit doesnot rely on the short-termlimit to establishthe sourceasaminorsource.23Instead,the
limit relieson continuousemissionmonitors(CEM5) to track thetotaldaily emissionsfrom the facility.
The emissionsmustberecordedeachday, andmustalsobeaddedto thetotal from theprevious364
daysto determinean annual emissionstotal eachday(i.e., a rolling cumulativetotal). If, on anyday,
this total exceedsthemajorsourcesize,the sourcewould be subjectto a potential enforcementaction
(includingpenalties)for beinginviolation of its title V pennitfor the entireyear,andwould need,among

23 There are pounds/hour mass limits in the permit, as required by the New York State

Implementation Plan (SIP), but these are not used for the purposes of establishing the PTE limit.
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otherthings, to apply fora PSDpermitas amajorsource. Therefore,like any sourcewith a PTE limit,
complyingwith the limit is designedtokeeptheMasadafacility aminorsource,anda violation that
exceedsthe majorsourcethresholdswould requirethesourceto obtainamajorNSRpermit. This
servesto constrainthe source’soperationon a daily basis.24 If thesourcehasno room to operate
underthe PTE limiting emissionscap, it mustceaseoperationor facea violationandarequirementto
apply for PSDpermitting asamajorsource.Contraryto petitionersclaimsthat the PTE limit will not

keepthe sourcebelowmajorlevels,EPA finds that this rolling cumulativemethodologyis aneffective

meansof limiting PTE. It simplyachievespracticalenforceability(e.g.the ability to establish

complianceatanygiventime) by relyingon directreal-timemeasurementsandcalculationsnecessaryto
determinemassemissions,ratherthanon a massemissionsratecoupledwith a limit on hoursof

operation.

Regardingpetitioner’sconcernthat the PTE limit relieson afterthe factmonitoring,EPAnotes
that all PUlimits rely on after the factmonitoringof somekind. Indeed,theuseof CEMs in the
Masaclapermit is a morerigoroustypeofmonitoring thanforsomeotherkindsof PU limits. EPA
acknowledgesthat theemissionfactorsfor the Masadaprocessmayinvolve certainelementsof

uncertainty. HoweverEPAbelievesthat this CEM-basedapproachadequatelyaddressesthis
uncertaintyby requiringthoroughreal-timemonitoringofthe emissions. In caseslike Masada,where
the processinvolvesnewtechnologyandthe facility is the first of its kind, it is unrealisticto expect

preciseemissionfactorspriorto construction. A strengthofthis rolling cumulativeapproachis that it
compensatesfor uncertainemissionfactorsby linking the source’soperationalconstraintstothe actual
measuredemissions,notthe emissionsfactor,which itselfoftencontainsinherentuncertaintywhen

appliedto an individualcase. Similarly, in responseto Spectra’sconcernsaboutthe lackof vendor

guarantees,EPAnotesthat a PTElimit neednot alwaysbebasedon vendorguarantees.While vendor

guaranteescanbeuseful in estimatingemissions,particularlywhencontroldevicesareutilized, avendor

guaranteeis not anecessaryprerequisiteto issuingapermit limiting PTE.25 Again, the rolling cumulative
approach,by usingreal-timeemissionsdata,compensatesfor uncertainemissionfactors,whichstill

containuncertaintyevenif guaranteedby a vendor.

24 This limit also has the effect of requiring the source to employ pollution controls to reduce

emissions of NO, and SO2, and to ensure that these controls are functioning properly in order to preserve
its ability to operate below the daily PTE limit. However, the permit also specifically requires the utilization
of dry lime injection and a spray dryer absorber system for SO2 control from the gasifier, selective non-
catalytic reduction (SNCR) for NO, controls from the gasifier, and a baghouse for particulate control from
the gasifier. Low-NO, burners are required for NO, control from the package boiler. To ensure that these
control devices are being used as required and are working properly, the permit requires that operating
parameters will be incorporated after testing is done to establish them.

~ Masada has indicated, in its November 2, 2000, submittal to EPA that it intends to obtain vendor

guarantees, but says they will not enter into a formal contract wfth a vendor until final approvals for the
project are obtained. In any event, it is the permit conditions which are binding on the source, and Masada
must abide by these regardless of what arrangements it makes with its vendor.
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Regardingthe petitioners’numerousconcernsaboutthe accuracyandreliability ofthe
emissionsestimatesusedin developingthe PTElimit, EPA finds that theestimatesarecrediblefor the
purposesof establishingaPTElimit of the type used in this permit Asnotedabove,EPA
acknowledgesthatthe exactemissionfactorsfor the Masadaprocessaresomewhatuncertainbecause
the facility is thefirst of its kind. Although the facility must makeacredibleeffortto project what its
emissionswill be,it is simplynotpossiblefor the facility, particularlyin this case,to computeprecisely
its emissionsuntil the facility is operational.To theextentthat Masadahasunderestimatedemissions,
the PTE limit servesto constrainfacility operationsto keepemissionsbelowthe majorsourcecutoff.26

In this way, the limit itselfis notcritically sensitiveto theaccuracyofthe preconstructionprojectionsof
emissions.This approach is certainlynot without somerisk to Masada,who muststaywithin these
emissionslimits evenif theyhaveunderestimatedthem. However,asthe Court foundin United States
v. Louisiana-PacificCorp.,682 F. Supp.1141, 1166 (D. Cob. 1988),

“...the regulatoryframeworkat issuemaybeunusuallydifficult tocomplywith becauseit
requiresa sourceto guesswhatits emissionswill beprior to constructionandthe
commencementofoperations. Nonetheless,themmustbeno questionthat theburdenof
guessingcorrectlyremainswith the source,andthat amistakein this processcan indeedresult
in penalty. Otherwise,future sourcesthat are unsure of whetherthey will qua1if~,asamajor
sourcewill haveno incentivetoapply for PSDpermits,which, undisputably,is a burden.
Rather,theywill build first andWait for the issuanceofanNOV [noticeofviolation] before
initiating the permitapplicationprocess.”

Havingsaid that, EPAnonethelessunderstandsthe Spectrapetitioners’commentthatunreliable
estimatesmayresultin a PTE limit that cannotbeactuallymet by the sourceduringits planned
operations.IndeedEPA hashistorically commentedadverselyon orobjectedto permitsthathave

limited PTE usingunreasonableunderestimatesof emissionsfactorsor constraintson operationwhich,

in reality,would constrainthesource’soperationsogreatlythat it would notbeviable. EPA findsthat
this is notthecaseat this source. NYSDEC actedproperlywhenit determinedthat the PTE limit is

achievable,basedonthe bestinfonnation available. The Agencyhasreviewedtheemissionsestimates
relieduponin evaluatingthe PIE limits for NOx andSO2 andfinds thattheyserveasareasonable
basis for determiningthat the PIE limits canbemetby the sourceoperatingasplanned. While there
maybesomeuncertaintyin theexactcalculations,asis oftenthe casewith anypreconstnrction
estimate,the provisionsofthePit limit, asnotedabove,compensatefor this uncertaintyby

constrainingthe source’soperationsas necessaryto accountfor anyunderestimate.Any marginal
differencebetweenthe estimatesandthe realemissionswould not impactthe source’sability to actually
operateas planned. Similarly, contraryto Spectra’sassertion,Masada’suncertainemissionsestimates
do notnecessarilyrequirethatthe PIE limit be setatsomelevel belowthe majorsourcesizein order

26 On the other hand, it is also possible that Masadahas overestimated emissions. To the extent

that their emissions are actually less than they projected, the PTE limit affords the source greater flexibility
to operatewhile still remaining a minor source.
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to provideamarginof safety. The relevantuncertaintyin alimit like this is not the uncertaintyin the
emissionsestimates;it is the uncertainty in the emissionsmeasurementsystem. EPAfinds that theCEM
system,operatedproperlyas requiredby the permit,providesreliabledatato assurethat Masada’s
emissionsstaybelow the major sourcesize. In addition,conservativemeasuresare includedin the
permit for treatmentofmissingCEM data,aswell as limits on howmuchdatacanbemissing.

Regardingthe specifictechnicaldefectsallegedby Spectra,EPA finds thatnoneofthemnegate

EPA’sbasicconclusion:that the emissionsestimatesare sufficiently representativeofthe source’s

operationandarethereforecredibleforestablishingpermit limits on PTE. The specificdefectsin the
emissionsestimatethat areallegedby Spectra,takentogether, do not, in EPA’s judgment,rise to the
levelof underminingthis basicfinding. Thepointsraisedby Spectrarangefrom allegeddefectswith no
factualbasis,to legitimatepointsthat illustrate apoint whichEPA has alreadyagreed-- that thereis

somedegreeofuncertaintyinMasada’sestimates.However,in EPA’s view, no singleallegeddefect,
or combinationof allegeddefectspresentedby Spectra,is enoughto prove thatMasadahassogrossly
underestimatedits emissionsthat a PIE limit usingthe “rolling cumulativetotal” methodologyshouldnot

be basedon the estimates.

Spectraalsoclaimsthat thePm limit itself is unlawfiil becauseit is aplantwideemissionscap.

Spectraclaimsthat this PIE limit isaspecialtypeof lhnit referredto asaPlantwideApplicability Limit
(PAL), andgoeson to arguethataPAL is only legal for anexistingmajorsource,notaproposed
source. Theymisconstruethe natureof the PTE limits imposedby NYSDEC inMasada’spennit. The

PTE limit simply assuresthat thesource’stotal emissionsdo notexceedmajorsourcecutoffs. It does
not createaPAL, which is atermof art referringto a limit thatallows modificationsat anexisting major
sourcewithout majorsourcepreconstructionreview.27 The PTE limit for theMasadafacility, while
coveringmultipleunits,clearlydoesnotauthorizefuture changeswithoutreview. Therefore,it is nota

PAL andanyclaimsaboutthe legality of a PAL for this kind of sourceare irrelevanthere. ThePIE

limit developedhereis bothappropriateandauthorizedby applicableregulations.

In summary,EPAfinds unconvincingthepetitioners’assertionsthatthe PIE limit is improper,
illegal, orcannotbe met. EPAbelievesthattheemissionsestimatedocument,assupplementedwith
additional informationrequestedby variousagencies,is acredibleeffort to estimateemissionsbasedon

thebestavailableinformation,andis a legally acceptablepermitapplicationon whicha PSD
applicability determinationmaybemade. Furthennore,EPAbelievesthat thePIE limits for SO2 and
NOx areenforceable,andcompliancewith theselimits caneasilybeverified at anytimewith real-time
CEM data. As such,the limits provideassurancethat thefacility, operatingincompliancewith the
permit, will notemitthesepollutantsin majoramounts. ThereforeEPA concludesthat the Masada
facility, as permitted,will notbeamajorsource,andnotsubjectto PSD.

“More details about the proposed regulations addressing the operation of PALs may be found in

the 1996 New Source Review Reform proposal. 58 Fed. Reg. 38250 (July 23, 1996).
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2. Annllcability ofFederalEmissionsStandards

TheSpectrapetitionersassertthat,due to theuncertaintyin emissionsestimatesandthealleged
problemswith limits on PIE, it is “not possibleto determinewhetherornot theprojectis subjectto
variouspotentiallyapplicablerequirements.”Spectraprovidesa list ofrequirements,consistingof
federal NewSourcePerformanceStandards(NSPS)andNationalEmissionStandardsfor Hazardous

Air Pollutants (NESHAPS),that it feelswerenot properly evaluated, including the following:28

• . 40 CFR Part60 (NSPS)SubpartEb (LargeMunicipal WasteCombustors)
• 40 CFR Part60 (NSPS)Subpart0 (SewageSludgeIncinerators)
• 40 CFR Part 60 (NSPS)SubpartVV (EquipmentLeaksofVOC in theSyntheticOrganic

ChemicalsManufacturingIndustry)
• 40 CFRPart63 (NESHAP)SubpartEEE(HazardousWasteCombustors)

• 40 CFRPart61 (NESHAP)SubpartE (NationalEmissionsStandardsfor Mercury)

In the Appendixto their petition, the Spectrapetitionersalso list NSPSsubparts RRR andNNN.
Spectraalsobroadlyarguesthatotherstandardsnot specificallyidentifiedmayalsohavebeenleftout
of the permit. EPA addresseseachof theseallegationsseparatelybelow, includingthe applicabilityof
40 CFR part60, SubpartDb, the NSPS for Industrial-Commercial-Institutional SteamGenerating
Units, asit relatesto commentsraisedby Spectrain its petition.

a. 40 CFR Part 60 (NSPS)SubpartEb (LargeMunicipal WasteCombustors)

Masada’spennitapplicationandsupportingmaterialsassertthat thegasifiercombusts“lignin,”
which is the termtheyusetodescribethe generalprocessresiduethatremainsafterthehydrolysisstep.

They distinguishlignin frommunicipal waste,andassertthat thegasifieris not a municipalwaste
combustorsubjectto subpartEb becauseit combustslignin, notmunicipalsolid waste(MSW). The

draftpermitdid notincorporatesubpartEb requirements,andEPA in its December6 letteraffirmed

that “NYSDEC hasidentified andappliedthe appropriatefederalNSPSto this proposedfacility.”

Spectraarguesthat the lignin is simply “sugar-freeMSW” becausehydrolysisremoves
recoverablesugarsfiDm the municipalwastestream,but the remaining material isotherwise
indistinguishablefrom MSW. Theyarguethat simplyreferringto lignin asaby-productof chemical
processingof MSW is not sufficient to allow lignin to avoidbeingclassifiedasMSW. Spectraalso

“Petitioners describe the list they submitted as “a starting point” but state that it is “not intended

to be exhaustive.” Without greater specificity, general claims about the inability to evaluate the
applicability ofpotential requirements is not sufficiently detailed to maintain a title V count.
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arguesthat theuseofthe term“gasifier/boilei-” doesnot changethe real purposeofthe gasifierunit,
which they describeas“heattransfer.”29

Althoughpetitionersdo not referto the definitionsin the NSPS,thesedefinitions areimportant
in resolvingtheirclaims.30 MSW means“household,commercial/retail,and/orinstitutional waste.” The
definitionprovidesa specificexemptionfor “industrial processor manufacturingwastes,”amongothers.
This exemptionis particularly importantherebecause,asnotedabove,EPAhasdeterminedthatpart of

the Masadafacility is anembeddedchemicalprocessplant. The hydrolysisstepis partof this chemical

processplant, andis the stepwhich resultsin theformationoflignin residue. It is EPA’sjudgmentthat
the lignin residueis aprocesswastefrom the embeddedchemicalplant,andis thereforeexemptfrom
thedefinition ofMSW. Althoughthe input tothechemicalprocessplant is itselfawaste,theexemption

in theNSPS definition is not restrictedto wastesfrom processesusingspecific typesoffeedstocks.
Any industrial processwaste,unlessspecificallyincludedin thedefinition,is exempt. Accordingly, the
wastethatresultsfrom the Masadaprocessis exempt.

ThedefinitionofMSW doesspecifically includerefusederivedfuel (RDF) within themeaning
of “household,commercial/retail,and/orinstitutionalwaste.” RDF means“a type of MSW produced
by processingMSW throughshreddingandsizeclassiflcatioa”This aspectof the definitionmustalso
be addressedto seeif it is atoddswith theexemptionnotedabove. EPAfinds that the lignin is not
RDF, and thus, thereis no conflict with theexemptionnotedabove. Thetypesofmaterial initially being
collectedby the Masadafhciity do fall within thedefinitionofMSW, andtheprocessingthatoccursas
an initial stepdoesresultin the productionof RDF within themeaningoftheNSPS. However,the
Masadafacility doesnot thencombusttheRDF. The RDFundergoesanacidhydrolysisstepwhich
significantlyaltersits chemicalpropertiesandcreateswhatthepartiesin this caserefer to as iignin” or
“lignin residue.” Informationprovidedby Masadain its November2, 1999,responsecomparingthe

percentage(by dry weight) of variouselementsin MSW versuslignin residueindicatesthatacid
hydrolysisprocesseslike Masada’sincreasethesulfur contentby 210percent,the caEboncontentby

33 percent,andoxygenby 5 percent. Similarly therearesignificantdecreasesin hydrogen(37
percent),nitrogen(32 percent),andash(43 percent).

Thesesignificantchemicalchanges,whichresultfrom thehydrolysisprocess,arewell outside
the shreddingandsizeclassificationprocessesreferencedin the RDF definition. Becausethechemical
separation(hydrolysis)of recoverablesugarsfivm RDF, resultsin significantchemicalchangesto the

original RDF, EPA finds thatthe lignin is not RDF undertheNSPS. Becauselignin is notRDF, and

29 Here, it is unclear whether Spectra believes that the purpose of the gasifier is to eliminate lignin

or provide energy to the chemical process. However, regardless of Spectra’s position, the relevant
discussion for NSPS applicability is whether the gasifier is combusting MSW. The question of whether a
combustion unit recovers energy through heat transfer is not relevant to whether the unit is covered by the
NSPS for MWCs.

“The relevant definitions are found in 40 CER 60.5 lb.
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becauseindustrial processwasteis specifically exempted fixm the MSWdefinition, EPAfinds that
lignin doesnotfall within thedefinitionofMSW.3’

EPA doesnot thitherconsiderthe questionofwhetherthegasifleris a processwhich falls
undertheNSPSdefinitionofamunicipal wastecombustorunit, becausefor reasonsdiscussedabove,
thematerialchargedto the gasifler(lignin residue)doesnot full within the definition of MSW. Thus,

EPAfinds thatNYSDEC actedproperlyin determiningthat theMasadafacility is not subjectto NSPS
subpartEb.

b. 40 CFRPart 60 (NSPS)Subpart0 (SewageSludgeIncinerators)and40 CFRPart 61
(NESHAP)SubpartE (NationalEmissionsStandardsfor Mercury)

The SpectrapetitionersclaimthatMasadahas“failed to expresslydemonstratethat the
proposedfacility will not be subject to 40 CFR60, Subpart0” andassertthat it shouldapply unless
Masadademonstratesthatsewagesludgewill not be incinerated(or incineratedin amountsbelowthe
NSPScutoffof 1000kg perday). TheyallegethatMasadadoesnotappearto knowwhether its
sewagewill be hydrolyzedor latercombustedalongwith lignin. PetitionerslikewiseclaimthatMasada
hasfailed to providedataon mercuryin the incomingsewagesludge. They state thatpart61 subpartE
appliesto anyplantthatdriesor incinerateswastewatertreatmentplantsludgecontainingmercury.

informationfrom Masadaindicatesthat, like the RDF discussedabove,the sewagesludgeused
in the Masadaprocessundergoessignificantchemicaltransformationprior to gasification. Accordingto

its November2, 1999,submittalto EPA,the sludgeis blendedandthenhydrolyzedin sulfuric acid.
Contraryto petitioner’sclaims,Masadahasindicatedin its Novembersubmittalthatall ofthesewage
sludge,septage,and leachateundergoesthis process.This processresultsin the formationofcarbon
dioxideandsolublecompounds.Thecarbondioxide is recovered,andthe liquid containingthesoluble
compoundsis usedto facilitatehydrolysis. Whatremainsis a dewateredmaterial,which Masadarefers
to as“acidified biosolids.” Thesebiosolidsarefed to thegasifler. As with thematerialthat resulted
from the hydrolysis of MSW, EPAconcludesthatthis material,whichresultsfrom thehydrolysisof

blendedsewagesludge,is significantly different from sewagesludgesuchthatgasification/combustionof
this materialis notsubjectto theNSPSfor sewagesludgeincineration,nor is it subjectto the NESHAP
for mercuryemissionsfrom plantsthat incineratesewagesludge.

c. 40 CFRPart 60 (NSPS)SubpartVV[EquipmentLeaksof VOC in theSynthetic Organic

ChemicalsManufacturingIndustry(SOCMI)]

“In a footnote, the Spectra petitioners argue that Masada’s lignin is hydrolyzed solid waste with
no beneficial use (including as a fuel), in contrast to other types of lignin. The determination whether
Masada’s lignin is MSW under the NSPS has nothing to do with whether lignin has a beneficial use.
Therefore, EPA is not considering this comment further in its evaluation of whether the NSPS applies.
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The Spectrapetitionerslist subpartVV in its list ofpotentiallyapplicablerequirements,and
arguesthatthestandardsofSubpartVV mustbeincorporatedinto anyissuedpennit. Spectradoes
not allegeany specificinstanceofthe failure to properlyapply subpartVV, andEPAnotesthat the
issuedpermitdoesincorporatesubpartVV standards.Therefore,EPAdismissesthis claim asmoot.

d. 40 CFRPart 63 (NESHAP)SubpartEEE(HazardousWasteCombustors)

The Spectrapetitionersassertthat the facility is subjectto the requirementsapplicableto
sourcesburninghazardouswastein a combustor,40 CFRpart63, subpartEEE. Specifically,they
arguethatthe sourcehasnot demonstratedthat the lignin or residualmunicipal solid wastethatwill be

burnedin the gasifierwill notcontainhazardouswaste.

Spectrais correctthat the NESHAPrequirementsapply to all hazardouswastecombustors,

definedin 40 CFR63.1201 to includeanincineratorthat“burnshazardouswasteat any time.”
However,Masadamaintainsthat the sourcewill notbumanyhazardouswasteand in fact is expressly

prohibitedfrom acceptinganyhazardouswasteunderits NY statesolidwastepermit. EPA hasno
information— nor hasSpectrapresentedany— to suggestthat the facility will acceptanyhazardous
waste. Like all wastehandlers,Masadawill havetodeterminewhetherthematerialthat it is handlingis

classifiedasa hazardouswaste. More specifically,Masadawill haveto ensurethat thewastetheyare

processingis nothazardousat thetime theyacceptthewasteandafterit hasundergonethe acid

hydrolysisprocessandis placedinto the combustionunit. This obligation, however,is independently

applicable (subjectto governmentoversightandpotentialenforcementaction)andis notan applicable

requirementthatshouldbeincorporatedinto thesource’stitle V permit. Therefore,basedon
Masada’s representationthat the sourcewill notburnany hazardouswaste,I concludethatSpectrahas

notshownthattheNESHAPrequirementsapplytothis source.

e. 40 CFRPart 60 (NSPS)SubpartsNNN(SOCMIReactorProcesses)andRRR(SOCMJ
Distillation Operations)

In the attachmentto theSpectrapetition,theSpectrapetitionersassertthatNSPSsubpartsfor
SOCM! ReactorProcesses(subpartRRR)andSOCMI DistillationOperations(subpartNNN) should
alsoapply to theMasadafacility. Theydo not cite anymorespecificbasis for this assertion.EPAhas
reviewedthe applicability ofthesetwo standards,andhasdeterminedthatneitherof them applies to the
Masadafacility. EPAissueda determinationon October7, 1996,whichclarifiedthatsubpartsRRR

andNNN do not applyto processeswhichproduceethanolthroughbiological processeslike
Masada’s process.Thedeterminationstatesthat thesetwo rolesweredevelopedfor specific processes
involving synthesisoforganicchemicalsusing petroleum-basedfeedstocksandnotbiological
fermentationprocesses.32As the October1996memorandummakesclear,becausethe Masada

32 Memorandum regarding “Applicability Determination for Biomass Ethanol Production,” dated

October 7, 1996, from Reggic Cheatham, Chief, Chemical Industry Branch, EPA Office of Enforcement and
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facility doesnot produceethanolfrom a petroleum-basedfeedstock,it is not subject to NSPSsubpart
NNN noris it subjectto subpartRRR. ThereforeEPA finds that the pemiitis not deficientwith
respectto thesetwo standards.

f 40 CFR Part 60 (NSPS)SubpartDb (Industrial-Commercial-InstitutionalSteam
GeneratingUnits)

EPAhasexaminedthe Spectrapetitioner’sbroadclaimthatotherstandardsnot specifically

identifiedmayalsohavebeenleft out ofthepermit EPAfoundone instanceof a requirementthat was

left outofthe permit - NSPSsubpartDb (StandardsofPerfonnancefor Industrial-Commerdal-
Institutional SteamGeneratingUnits). This standardwas properly applied to the packageboiler, and
appropriatelimits wereincludedin thepermit. However,asdiscussedbelow,subpartDb also contains
requirementsthatapplyto thegasifier.

SubpartDb appliesto anysteamgeneratingunit thatcommencedconstruction,modification,or

reconstnrctionafterJune19, 1984,andhasaheat inputcapacityofgreaterthan100 million BTU/hour,
regardlessof fuel. WhereassubpartsEb and 0 did notapplybecausethe fuel chargedto the gasifler
wasnot coveredby theregulations,generalsubpartDb applicabilitydoesnot dependon thetypeof
fuel used. Clearly,the gasifierunit is usedto generatesteamandits capacityof 245million BTU/hour is

within the NSPS specifiedrange.33

WhereasgeneralapplicabilityofSubpartDb doesnot dependon thefirel, SubpartDb imposes
specificemissionlimits whicharcbasedon the typeof fuel combusted.Standardsarespecified for

combustionof coal,oil, naturalgas,wood,andMSW. EPA finds thatnoneof thesestandards,
including the MSW standard,applyto the combustionoflignin. The MSW standarddoesnot apply

undersubpartDb for the samereasonthat subpartEb did not apply, asdiscussedabove:the fuel
combusted(lignin residue)is not MSW.34 However,EPAnotesthat therearecertainbasicreporting
andrecordkeepingrequirementsin 40 CFR60.49b,whichapply regardlessofthe fuel combusted.35

Compliance Assistanceto George Czerniak, Air Enforcement and Compliance AssuranceBranch,EPA
Office of Enforcement and Compliance Assistance.Thedetermination was later amended to clarifr that
suchbiological processes are still subject to NSPS subpart VV for equipment leaks. See Memorandum
dated September 8, 1998 from Reggie Cheatham, Chief, Chemical Industry Branch, EPA Office of
Enforcement and Compliance Assistance to Air Branch Chiefs, EPA Regions 1-10. As noted above,
subpart VV has been addressed in the Masada permit.

~ The gasifier is also subject to NSPS subpart Dc when burning natural gas, as it does at startup.
The requirements for subpart Dc are already i~the issued permit, and are not at issue in any of the
petitions.

~‘ Although the definition of MSW used in Db differs slightly from the definitions used in Eb, it is
EPA’s judgment that neither covers lignin residue, for reasons discussed above..

~ Specifically, EPA finds that the requirements of sections 60.49b(a), (d), and (o) apply.
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Thepurposeof theserequirementsis to assurethat facilities potentiallyregulatedby subpartDb (some
ofwhich arecapableofburningmultiple fuel types)areproperlysubjectedto the appropriateemissions
standardswhenburningagivenfuel. Thesereportingandrecordkeepingrequirements clearly apply

evenif the sourceprimarily combustsa fuel that is not fUrther regulatedby subpartDb emissions
standards,as is the casehere. Therefore,EPA is grantingthe requestto object to the permitwith

respectto this issue. Pursuantto Sections505(b)and505(e)oftheAct, 42 U.S.C.§~7661d(b)and
(e),and40 CFR 70.7(g)(4)or (5) and70.8(d),NYSDEC is requiredto modi& thepermitto
incorporatethe reportingandrecordkeepingrequirementsof40 CFR60.49b.36 Wherepossible,these

requirementsshouldbe harmonizedwith reportingand recordkeepingrequirementsalreadycontainedin
the permit.

g. AccidentalReleaseProvisions(40 CFRPart 68)

In separatepetitions,petitionersDanielNebusandJeanetteNebusbothraiseconcernsabout
thepossibleeffectsof anexplosionat the Masadafacility. While the petitionersraiseseveralgeneral

questionsaboutsucheffects,therelevantquestionfor this title V petition is whetherthe facility has

compliedwith the CleanAir Act requirementsfor accidentalreleasesof “regulatedsubstances,”which

areextremelyhazardoussubstanceslistedundersection 11 2(r)(3)ofthe Act. On this point, the

petitionersassertthatsection112(r)requirementsare“missing from theplan.” Mr. Nebusis

particularlyconcemedaboutanexplosionof ethanol,butalso identifiesseveralothersubstancesstored

in tanksat the Masadafacility, includingsulfuric acid,gasoline,fuel oil andammonia

The regulationsimplementing112(r), codifiedat40 CFRPart68, applyto sourcesthathave
regulatedsubstancespresentabovecertainthresholds.EPAhasreviewedMasada’sapplicationand
supportinginformationandhas locatedno evidence— norhasSpectrapointedto any— thatany

regulatedsubstancewill bepresentatthe Masadafacility in quantitiesabovethe 112(r) thresholds.The

only substanceidentifiedby Mr. Nebusthat is listedin thepart 68 regulationsis anunonia.However,

theregulationappliesto ammoniain concentrationsof 20 percentor greater. NYSDEC detennined
thatpart 68 did notapplybecausetheammoniapresentdoesnotexceedthe20 percentconcentration
threshold.37Basedon this information,EPA finds thatSpectrahasfailed to showthat the part68
requirementsapplyto theMasadafacility. Thus,thepermit,as issued,is sufficientunder40 CFR
68.21538

36 Under 40 CFR 70.7(d)(l)(iii), permit amendments that require more frequent reporting by the

permittee are eligible for the administrative permit amendment process.

“ EPA confirmed this via a telephone conversation on March 7, 2001 between Thomas Miller,
NYSDEC Region 3, and Lauren Steele, EPA Region 2.

~‘ Compliance with the requirements of part 68 does not, however, relieve Masada of its legal
obligation to meet the general duty requirements of section I 12(r)(l) of the Act to identify hazards that may
result in an accidental release, to design and maintain a safe facility taking such steps as are necessary to
prevent releases, and to minimize the consequences of an actual accidental release. As the Administrator
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h. Additional Requirements

With respecttoall otherapplicablerequirementsnot specificallyaddressedelsewherein this
Order,noneofthepetitionershavepresentedspecific infonnationto identi~’anymissingor improperly
includedrequirements.In responseto the Spectrapetitioners’generalclaim thatthere are other
potentiallyapplicablerequirements,but that thereis not sufficient infbrmationto evaluatetheir
applicability, EPA hasexaminedthe record,andhasdeterminedthat sufficientinibmiationis available

to concludethat, except as specificallynoted above,the permit is adequateto assurecompliancewith

alJapplicablerequirements.39

C. Other Issues

1. Environmental JusticeandNon-DiscriminationunderTitle VI ofthe Civil RightsAct

Petitioners DeborahGlover andJeannetteNebusallegethatthe permitshouldbe denied
becauseUS EPAandNYSDEC havenot compliedwith ExecutiveOrder12898,entitled“Federal
Actionsto AddressEnvironmentalJusticein Minority Populationsand Low-IncomePopulations.”
Petitionof DeborahGlover, dated August19, 2000, pp. 2 and4. Ms. Clovernotesthat the City of
Middletownhasa largeminority and low-incomepopulationandthatUS EPAandNYSDECdid not
appropriatelyidenti& “the multiple and cumulativeexposures”in this area. Shealsoallegesthatthe
manynon-Englishspeakingresidentswerepredudedfrom meaningfUllypailicipatingin theNYSDEC
public processasthenoticeswerenot in Spanishnor were translatorsmadeavailableat the hearing.
Ms. Nebusalso arguesthatcmcial publicdocumentswerenot translatedandthatthe local minority and

low-incomepopulationhasbeen“totally disregarded.”

ExecutiveOrder12898,signed on February11, 1994, focusesfederalattentionon the
environmentalandhumanhealthconditionsofminority andlow-incomepopulationswith thegoal of

achievingenvironmentalprotectionforall communities.TheOrderis intendedto promotenon-
discriminationin federalprogramssubstantiallyaffectinghumanhealthandthe environment,andto

provideminority andlow-incomecommunitiesaccessto public informationon, andanopportunityfor

stated in the Shintech Inc. Tide V Order, Permit No. 2466-VO (Sept. 10, 1997), at 12, n.9, “section I 12(r)(l)
remains a self-implementing requirement ofthe Act, and EPA expects and requires all covered sources to
comply with the general duty provisions of I 12(r)( I).”

~ Although not identified by the petitioners, this review also considered the recently-promulgated
NSPS for Commercial and Industrial Solid Waste Incineration Units (40 CFR part 60, subpart CCCC). These
standards do not apply to facilities that recover energy for industrial purposes. Masada recovers energy to
produce steam, which is used elsewhere at the plant, and is thus not covered by this rule. I also note that
EPA has listed “industrial boilers,” “institutional/commercial boilers,” and “process heaters” on the list of
source categories for which hazardous air pollutant emission standards are being developed under section
112 of the Act. 66 Fed. Reg. 8223 (Jan. 30, 2001). However, these standards have not yet been proposed
and clearly are not under consideration in this Order.
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public participationin, mattersrelatingto humanhealthor the environment. It generallydirectsfederal
agenciesto makeenvironmentaljusticepartoftheirmissionby identifying andaddressing,as
appropriate,disproportionatelyhigh andadversehumanhealthor environmentaleffectsoftheir
programs,policies,andactivitieson minority andlow-incomepopulations.

At issuehereis whetherEPA shouldobjectto the permit issuedby NYSDECbecauseit did

not implementthe Order. However, the Order’sprovisionsapplyonly to theactionsoffederal
agencies.As notedin the Administrator’sOrderrespondingto the Shintechtitle V petition,PermitNo.

2366-VU, 2467-VU,2468-VU (Sept. 10, 1997),atp.8, n.5, “[w]hile ExecutiveOrder12898 was
intendedfor internalmanagementofthe executivebranchandnotto createlegalrights, federalagencies

arerequiredto implementits provisions‘consistentwith, andto theextentpermittedby, existinglaw.”

Sections6-608 and6-609,59 Fed.Reg. at 7629,32-33 (Feb. 14, 1994). Thus,the Orderdoesnot

apply to actionstakenby NewYork State. TheMasadafacility receivedacombinedpermit
incorporatingthe requirementsof NewYork’s title V programand its minorsourceconstruction
program. New York’s title V programreceivedinterimapprovalin 1996. 61 Ed. ~g. 57589 (Nov.

7, 1996);seealso 61 ~ j~g.63928(Dec.2, 1996)(correction);40 CFRPart70, Appendix A).

New York Statethereforeis responsiblefor issuingandadministeringMasada’spermitundersection

502of theAct. Similarly, New York’s minorsourceconstructionprogram,codifiedat 6 NYCRR
201,wasapprovedby EPAin 1997as part ofthe state’simplementationplan. 62 Fed.Reg.67006
(Dec.23, 1997). As the U.S. EnvironmentalAppealsBoardrecentlystated,permits issuedundera
state’sapprovedminorsourceconstnictionprogram“are regardedas creaturesof statelaw thatcanbe

challengedonly underthestatesystemofreview.” In re: CarltortInc. North ShorePowerPlant.PSD
AppealNo. 00-9 (Feb.28,2001),slip op. at 5,40

Consequently,ExecutiveOrder12898doesnotapply to the State’sissuanceof thepermitat

issuehere. As explainedabove,tojusti~exerciseof anobjectionby EPAto a title V pennit pursuant
to Section505(b)(2)ofthe Act, 42 U.S.C. § 7661d(b)(2), thepetitionermustdemonstratethat the

permit is not in compliancewith the requirementsof theAct. SincetheOrderby its termsdoesnot
extendto the State’sissuanceof permits,it is not anapplicablerequirementof theAct. Thus,the
requestto objecton this groundis denied.

However,if NYSDEC is a recipientof EPA financialassistance,its programsandactivities,
includingits issuanceofthe Masadapermit, aresubjectto the requirementsofTitle VI of the Civil

~° Pursuant to 40 CFR § 52.21(u),NYSDEC has been delegated authority to administer the federal

PSD program. ~ 47 [~$.~ 31613 (July21, 1982). However, New York’s decision that the source does
not require a PSD permit means that there is no federal PSD permit for this source. See e.g. In re: Carlton.
Inc. North Shore Power Plant PSD Appeal No. 00-9 (Feb. 28, 2001), slip op. at 5 (dismissing challenge to
permit issued under Illinois’ approved minor NSR program because “the Board’sjurisdiction is limited to
federal PSD permits that are actually issued; it does not extend to state decisions reflected in state-issued
permits, even where those decisions lead to the conclusion not to require a PSD permit at all”) (emphasis in
original).
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RightsAct of 1964, asamended,andEPA’s implementingregulations,which prohibitdiscriminationon
thebasisof race,color, ornationalorigin. 42 U.S.C. § 2000det seq.;40 C.F,R.Part7. The

petitionersmay file acomplaintunderTitle VI and EPA’s Title VI regulationsif theybelievethat the
statediscriminatedagainsttheminviolation of thoselawsby issuingthepermit to Masada.The
complaint,however,mustmeetthejurisdictional criteria thataredescribedin EPA’s Title VI regulations
in orderfor EPA to acceptit for investigation.4’

2. EnvironmentalImpacts

Manypetitioners,includingMs. Dellasandro,Mr. Feman,Ms. Glover, Ms. Lee,Mr. Sprague,
Ms. Sprague,Mr. WeimerandMr. Wodka,broadlycriticizedthe locationof theMasadafacility,
suggestingthat,by locatingwithin thecity limits ofMiddletown,the sourcewill betoocloseto children
andotherindustrialfacilities. Similarly, anotherwidespreadconcernwasthat this facility will
contaminatethe community’sair andwater. This issuewasraisedby Mr. Centeno,Ms. Centeno,Ms.

Dellasandro,Ms. Jacobs,Ms. Lee,Ms. Mongilia, Mr. Sprague,Ms. Sprague,andMr. Wodka.

TheCleanAir Act andNYSDEC’sapplicableimplementingregulationsrequirereviewofthe
typesofconcernsraisedby thesepetitioners. While recognizingthatnew sourcesof airpollution will
haveeffectson local ambientairquality, this review assuresthat suchambientimpactsarewithin levels
thatprovideadequateprotectionforpublichealth. This processfocusesprimarily on the National

Ambient Air Quality Standards(NAAQS). EPAsetsthesestandardsto protectthepublic healthwith
an adequatemarginof safety. SeeCAA § 109(b). Statesarerequiredto adopt plans,knownasState
ImplementationPlans(SIPs) to attainand maintain theseNAAQS for six keypollutants,knownas
criteriapollutants. As partof theseplans,Statesarerequiredto adoptariesto assurethatnewand
modified sourcesdo not interferewith attainmentor maintenanceofthe NAAQS, anddo not conflict

with the SIP. See40 CFR §51.160-165. NYSDEC hassubmitted, and EPA hasapproved,

regulationsthat fulfil theserequirements.42

~‘ Under Title VI, a recipient of federal financial assistance may not discriminate on the basis of
race, color, or national origin. Pursuant to EPA’s Title VI administrative regulations, EPA’s Office of Civil
Rightsconducts a preliminary review ofTitle VI complaints for acceptance, rejection, or referral. 40 C.F.R. §
7. l20(d)( I). A complaint should meet jurisdictional requirements as described in EPA’s Title VI regulations.
First, it must be in writing. Second, it must describe alleged discriminatory acts that may violate EPA’s Title
VI regulations. Title VI does not cover discrimination on the grounds of income or economic status. Third,
it must be timely filed. Under EPA’s Title VI regulations, a complaint must be filed within 180 calendar days
of the alleged discriminatory act. 40 C.F.R. § 7. 120(b)(2). Fourth, because EPA’s Title VI regulations only
apply to recipients of EPA financial assistance, it must identify an EPA recipient that allegedly committed a
discriminatory act. 40 C.F.R. § 7.15.

42 The relevant regulations are found primarily in 6 NYCCRparts 200 and 201. Additional guidance

is available discussing ambient impact assessments in more detail. See NYSDEC’s Air Guide serious of
documents.
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The primaly requirementin the New York SIP for addressingminorsourcesstatesthat, “[t]he

commissionerwill not issuea permit...unlesshe determinesthat... the operationof the sourcewill not
preventtheattainmentormaintenanceofanyapplicableambientairquality standard.” 6 NYCRR
201.4. Noneof theaforementionedpetitionersraiseanyspecific claimsthat, in approvingconstruction
ofthe Masadafacility, NYSDEC failed to meetthis requirement.Indeedthepennittingrecord
demonstratesthat the NYSDEC commissionerdid makethe requireddetermination.The NYSDEC
determinationwasbasedon an air quality (i.e., modeling)analysisdesignedto simulatethe ambient
impactsof theMasadafacility at its plannedlocation. The analysiswassubmittedby Masada,andwas
conductedpursuantto NewYorkStateguidelines. Undertheseguidelines,modelingmustgenerally

reflectworstcaseoperatingandmeteorologicalconditions,andmustconsidertheeffectsof other
sourcesin the area. A report issuedby NYSDEC concludesthat:

“The applicant’sair quality analysishasmetDepartmentguidelinesin assessmentofcriteriaand
noncriteriapollutantsin the facility vicinity. It can flnther be concludedthatthe facility should
meetall criteriaAAQS [AmbientAir Quality Standards]..””

The findings statementincludedwith Masada’sfinal operatingpermitreiteratesthe resultsof this review.
The model resultsthemselvesshowedthat the resultingambientlevelsof pollution werewell within
acceptablelevelsandwell below theNAAQS. Basedon this modeling,NYSDEC determinedthat the
Masadafacility wouldnot interferewith attainmentormaintenanceof the NAAQS, and issuedthe

constructionpermit. In orderto maintaina legitimategroundsfor objectionto thetitle V permit,the
petitionerswouldhavetoraisespecific allegationsthat this analysis,or thedeterminationby NYSDEC,

failedto complywithapplicableregulations. In the absenceof suchallegations,andbasedon the

actionsby NYSDEC describedabove,EPAfinds that theaforementionedpetitioners’havenot
demonstratedthatthe Statehasfailed to maketherequireddetermination,andthus I deny thepetitions
on this basis.

I alsonotethatNYSDEC conducteda similar reviewpursuantto its Stateairtoxicsregulations
andpolicies. While theseregulationsarenot consideredapplicablerequirementsfor purposesof title V
of the Act, NYSDEC furtherdeterminedthat the impactsof toxic pollutantswerealso all well below
themaximum levelsdefinedin theStateguidelines.44

Regardingconcernsaboutwaterquality raisedby someofthe aforementionedpetitioners,no
issueswere identifedthat point to the failure of the Masadapermit to incoiporateall applicable

~ Letter and Review from Alan Elkerton, NYSIDEC Division of Air Resources, to Tom Miller,
NYSDEC Region 3, April 9, 1999.

~J~As distinct from criteria pollutants, State programs to review ambient impacts of other
pollutants, such as the NYSDEC regulations establishing guideline concentrations for a number of toxic
pollutants, are not required under the Act, and are not applicable requirements for title V operating permits.
States may elect to include these requirements in a “State-only” portion of a title V permit.
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requirementsunderthe CleanAir Act. As such,theEPAdismissestheseclaims. The petitioners
concernsmaybeaddressedby otherenvironmentallaws,but compliancewith those lawsis nota
proper objection issueunder title V of the Clean Air Act, andis not addressedfartherin this Order.

3. Additional Issues

The Spectrapetitioners also incorporateinto theirpetition,by referenceonly, “each andevely

commentcontainedin the2000SupplementalCommentsasabasisfor objectingto thepermit as if they
w~refrilly reprintedherein.” Further, they arguethat eachissuein their original 1999commentsis also
incorporatedinto theirpetition. Partof the basis for sucha claim is thattheissuesraisedhavenever

been substantivelyaddressedby NYSDEC. EPA disagreeswith thisclaim, asnoted above. In
addition, it is inappmpriateforapetitionerto simply incorporatetheirprior commentsinto theirtitle V
petition. Undersection505(bX2), it is the responsibility of a petitionerto demonstrateto the Agency

that the terms ofa pemiit arenot in compliancewith the requirementsof theAct. As the Administrator
stated in the ShintechInc. title V Order,PermitNo. 2366-VO,2467-VO,2468-VO(Sept. 10,
1997),at20, “EPA hasno generalizedduty to review the permit andto determineand rectifji all
inaccuraciesandinconsistencies.”Likewise,I find that wholesaleincorporationof an entire setof prior
commentsdoesnot pmvide a specificenough basis for objection to meetthe petitioner’s burden. For
thesereasons,I reject the Spectrapetition with respectto any issuesincluded in the referencedsetsof
commentsbutnot specificallyraisedin the petition.

Finally, severalofthe petitionersraiseadditionalissueswhich arenot germaneto a petition
undertitle V becausetheydo notpertainto applicablerequirementsorpermittingrequirementsof40
CFR part70. Forexample,

• SpectranotesthatMasadawithdrewplansto constructasimilar facility in Birmingham,Alabama
andchargesthatvariouselectedofficials contactedEPA andNYSDEC to influenceapprovalsfor
the Masadaproject.

• Ms.GloverallegesthatNYSDEC arid Masadahada “callousindifferenceto theconcernsof the

citizensof Middletown.” Shealsomentions EPA’s NO~SIP call andNYSDEC’s compliancewith
otherenvironmentalstatutes.

• Ms. NebusalsoarguesthatNYSDEC hasbeen “capricious and arbitraryin their dealings”with
her. She further expressesconcernabout the exhaustfrom dieseltrucksassociatedwith the facility
andsuggeststhatNYSDEC should testthe nearby Monhagan Brook for contamination.

Noneof theseclaims,evenif true,could form the basisofan EPA title V objection sincethey do not
allegethatMasada’spermit is not in compliancewith theCAA requirementsapplicableto thissource.
As such,theseissuesarenot germane,and EPA doesnot addressthem thither in this Order.

III. CONCLUSION
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Forthereasonssetforth aboveandpursuantto sections505(b)and505(e)of theAct, 42
U.S.C. §~766ld(b) and (e), and 40 CFR 70.7(g)(4)or (5) and 70.8(d),1 denythepetitionssubmitted
by the following persons:Lois Broughton, Wanda Bmwn, Louisa and George Centenowith Leslie

Mongilia, Maria Dellasandro,It Dimieri, Lori Dimieri, Dawn Evesfield,Marvin Feman,Deborah
Glover,Aime Jacobs,BarbaraJavalli-Lesiuk,Marie Karr, JuneLee,Ruth MacDonald,Bernice
Mapes,DonaldMaurinio, Mice Meola,DanielNebus,Mr. andMrs. Hillary Ragin,M. Schoonover,
Mildred Sherlock,LaVinnie Sprague,MatthewSprague,Hubertvan Meurs, Alfred andCatherine
Viggiani, PaulWeimerandLeonardWodka. I grantthepetitionsfrom SpectraandJeanetteNebusto
objectto the NYSDEC permiton the basisof inadequatepublicnoticewith respectto thePTE limits,
andSpectra’spetitionwith respectto the applicabilityof the NSPSDb recordkeepingrequirements.
NYSDEC shall takeappropriate steps,as discussedabove, to resolvetheseobjections. I deny the
remainderof Spectra’sandMs. Nebus’petitions.

Mav2.2001 Is’
Dated: Christine Todd Whitman,

Administrator
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Pre-filed Testimony of Cynthia Skrukrud, Ph.D.

My name is Cindy Skrukrud.I amemployedastheCleanWaterAdvocatefor theIllinois
ChapteroftheSierraClub. I havereviewedandcommentedon NPDESpermitsfor theClub
since2000.

I first beganto studyNPDESpermitsissuedin theFoxandKishwaukeewatershedsin 1996
while employedby theMeHenryCountyDefenders,acounty-basedenvironmentalorganization.
I haveparticipatedin commentingon anumberofdraftpermitsandparticipatedin a numberof
heahngson draftNPDESpermits.This is truealthoughMcHenryCountyDefendersandthe
SierraClub commenton only asmall fractionofthedraftpermitsthat arenoticed,andhearings
on draftNPDESpermitsarefairly rare.

TheSierraClub,Illinois Chapter,along with PrairieRiversNetwork,is proposingamendments
to Part309 subpartA oftheIllinois AdministrativeCodeTitle 35 EnvironmentalProtectionAct
in orderto betterensurefall publicparticipationin the issuanceofNPDES permitsin Illinois.

Theprocessof the issuanceofNPDESpermitsnecessitatesthat theIllinois EPAand the
dischargerhold lengthydiscussionsaboutthenatureof theproposeddischargein orderto
developadraft permit.Consequently,a lot of informationhasbeenexchangedbetweenthe
Agencyandthedischargerby thetime thepublic receivesnoticeoftheproposalto issueanew,
modifiedorreissuedpermit. In orderto allow thepublic theopportunityto be fully engagedin
thedecisiononwhetheror not to issueapermit for a givendischarge,thepublic needsan
informativepublic noticeof thedraft permitandaccessto thecompleteadministrativerecord
(“permit file” using currentIllinois EPA terminology).Thepublic should alsobekept informed
ofany proposedchangesin thedraft permit thatdevelopprior to theAgency’sfinal decisionto
issueordenythepermit.

Becausetheimpactoftheproposeddischargeon thereceivingwaterbodyis usuallythepublic’s
utmostconcern,ourproposedamendmentsrequirethat moreinformationaboutthereceiving
watersbeincludedin thefact sheet.It is vital thatthepublic know theinformationaboutthe
receivingwatertheAgencyis usingto baseits decision.Becausemembersofthepublicmay
havemoreintimateknowledgeofawaterbodythantheAgencydoes,theymaybeableto
provide informationaboutthewaterbodyand its uses,whichtheAgencylacks.This information
could includesitespecificknowledgeoftheuseofthewaterbodyby children(a factorimportant
to theAgency’sconsiderationofdisinfectionrequirementsin thepermit)orby endangeredand
threatenedspeciesof aquaticandotherterrestriallife.

Thepublicneedsto beableto fully understandtheconditionsofthepermit.Thatthepublichas
theopportunityto review andcommenton theconditionsthat will appearin the final permit is
critical. The public must be able to know about and comment on what will be discharged, the
limits on thedischarge,andhow thoselimits areto be monitored.Overthetimeperiod for which
a NPDESpermit is issued(typically 5 years),themonitoringrequirementsaretheonly meansby
which thepublic (andtheAgency)cangaugetheimpactwhichthedischargeis havingon the
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Public participationin the NPDESprocessis too importantto be subjectto unnecessary
or inappropriate limitation. Prairie Rivers Network urgesthe Pollution Control Board to

adoptthesechangesto ensurethat the public will alwayshavefull andfair opportunityto
participate in this process.
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Pre-filed Testimony of Albert Ettinger

I amSenior Staff Attorney at the Environmental Law & Policy Center of the Midwest

andWater IssuesCoordinatorand GeneralCounselfor the Illinois Chapterof the SierraClub. I

haveworkedin Illinois on mattersrelating to waterpollution andimplementationof thefederal

CleanWater Act since 1982. 1 am the primary drafterof thepetition to amendthe Part 309

SubpartA.

Earlier draftsof thepetition werediscussedwith officials of Illinois EPA andmembersof

variousinterestgroupsconcernedwith the NPDESpermitting process.Various changeswere

madeto thedraft in responseto views expressin thesediscussionsbut no consensuswasreached

as to theproposal.

The proposalamendsthemost recentversionof therule aspublishedon theBoard’s Web

site.

I would be pleasedto answerany questionsby the Board or membersof the public

regardingtheproposal, thereasonsthat it is being offered,or its expectedeffect.





Petition to the Illinois Pollution Control Board for Regulations

Theundersignedresidentsof Illinois herebypetitionthePollution ControlBoardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution; ChapterI:
PollutionControlBoard;Part309.The amendmentssoughtareto improve Illinois’ implementationof the
CleanWaterAct, 33 U.S.C. Section1251 etseq.,andNationalPollutantDischargeEliminationSystem
(NPDES)by amendingtherelevantregulationsto requirethat:

• Thepublic isproperlyinformedofdraftNPDESpermitsandis providedafairopportunity to
commenton substantialtermsofpermitsbeforetheyare issued;

i hearingsareheld whennecessazyto allow thepublic anopportunityto commenton draftpermits
and importantrevisionsto draftpermits;

• the administrativerecordregardingeachpermitshowsthat thepennitwasproperlyissuedand
that thepennitdoesnotpurport to allowdischargesthatwouldcauseorcontributeto aviolation
of Illinois waterqualitystandards;

• necessarymonitoringof NPDESlimits andconditionsberequiredin permiLs; and,
• Illinois permitproceduresandNPDESpermitscomplywith theCleanWaterAct.
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Petition to the Illinois Pollution Control Board for Re2ulations

Theundersignedresidentsof Illinois herebypetitionthe Pollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution; ChapterI:
Pollution Control Board;Part309. Theamendmentssoughtareto improve Illinois’ implementationof the
Clean WaterAct, 33 U.S.C.Section 1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingtherelevantregulationsto requirethat:

• The public isproperlyinformedof draftNPDESpermitsandis provideda fair opportunityto
commenton substantialterms of permitsbeforethey are issued;

• hearingsareheld whennecessaryto allow thepublic an opportunityto commenton draft permits
andimportantrevisionsto draftpermits;

• the administrativerecordregardingeachpermit showsthat thepermit wasproperlyissuedand
that the permitdoesnotpurportto allow dischargesthatwould causeor contributeto a violation
of Illinois waterquality standards;

• necessarymonitoringof NPDES limits andconditionsberequiredin permits;and,
• Illinois permitproceduresandNPDESpermitscomply with the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

Theundersignedresidentsof Illinois herebypetitionthe PollutionControl Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; ChapterI:
Pollution Control Board; Part309.The amendmentssoughtareto improveIllinois’ implementationof the
CleanWaterAct, 33 U.S.C.Section1251 etseq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingthe relevantregulationsto requirethat:

• The public isproperly informedof draftNPDESpermitsandis provideda fair opportunityto
commenton substantialtermsofpermitsbeforethey are issued;

• hearingsareheld whennecessaryto allow thepublic anopportunityto commenton draftpermits
andimportantrevisionsto draftpermits;

• the administrativerecordregardingeachpermit showsthat the permitwasproperlyissuedand
that the permitdoesnotpurportto allow dischargesthatwouldcauseor contributeto a violation
of Illinois waterquality standards;

• necessarymonitoringofNPDESlimits andconditionsberequiredin permits;and,
• Illinois permitproceduresandNPDESpermitscomplywith theCleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

The undersignedresidentsof Illinois herebypetitionthe Pollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution; ChapterI:
Pollution Control Board; Part309.The amendmentssoughtare to improveIllinois’ implementationofthe
CleanWaterAct, 33 U.S.C. Section 1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingthe relevantregulationsto requirethat:

• Thepublic isproperlyinformedof draftNPDESpermitsandis provideda fair opportunityto

commenton substantialtermsof permitsbeforethey areissued;
• hearingsare heldwhennecessaryto allowthepublic an opportunityto commenton draftpermits

andimportantrevisionsto draftpermits;
• the administrativerecordregardingeachpermitshowsthat thepermitwas properlyissuedand

that thepermitdoesnotpurportto allow dischargesthatwould causeor contributeto a violation
of Illinois waterquality standards;

• necessarymonitoringof NPDES limits andconditionsbe requiredin permits;and,

• Illinois permitproceduresandNPDESpermitscomplywith the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations-

Thejnt~sigi~dresidentsof Illinois herebypetition the PollutionControl Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution; ChapterI:
PollutionControl Board; Part 309. The amendmentssoughtare to improve Illinois’ implementationof the
CleanWaterAct, 33 U.S.C.Section1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingtherelevantregulationsto requirethat:

• The public is properly informedof draftNPDESpermitsand is provideda fair opportunityto
commenton substantialtermsof permitsbeforethey are issued;

• hearingsare heldwhennecessaryto allow thepublic an opportunityto commenton draft permits
and importantrevisionsto draftpermits;

• the administrativerecordregardingeachpermit showsthat the permitwasproperlyissuedand
that the permitdoesnotpurport to allow dischargesthatwould causeor contributeto aviolation

of Illinois waterqualitystandards;
• necessarymonitoringof NPDES limits andconditionsbe requiredin permits;and,
• Illinois permitproceduresand NPDESpermitscomplywith the CleanWaterAct.
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Petition to the Illinois Pollution ControlBóard for Regulations-

Theundersignedresidentsof Illinois herebypetitionthe PollutionControl Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; ChapterI:
Pollution ControlBoard;Part 309.The amendmentssoughtare to improve Illinois’ implementationof the
CleanWaterAct, 33 U.S.C. Section1251 et seq.,andNationalPollutantDischargeEliminationSystem-
(NPDES)by amendingthe relevantregulationsto requirethat:

• The public is properlyinformedof draftNPDESpermitsand is provideda fair opportunityto
commenton substantialtermsof permitsbeforetheyare issued;

• hearingsareheldwhennecessaryto allow thepublic anopportunityto commenton draftpermits
andimportantrevisionsto draftpermits;

• the administrativerecordregardingeachpermit showsthat thepermitwasproperlyissuedand
thatthe permitdoesnot purportto allow dischargesthat would causeor contributeto aviolation
of Illinois waterquality standards;

• necessarymonitoringof NPDEShmits andconditionsbe requiredin permits; and,
• Illinois permit proceduresandNPDESpermitscomplywith theCleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations -

Theundersignedresidentsof Illinois herebypetition the Pollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; ChapterI:
Pollution Control Board;Part309. The amendmentssoughtare to improveIllinois’ implementationof the
CleanWaterAct, 33 U.S.C.Section 1251 et seq.,andNationalPollutantDischargeEliminationSystem-

(NPDES)by amendingthe relevantregulationsto requirethat:

• Thepublic is properly informedof draftNPDESpermitsand is provideda fair opportunityto

commenton substantialtermsof permitsbeforetheyare issued;
• hearingsare heldwhennecessaryto allow thepublic an opportunityto commenton draftpermits

and importantrevisionsto draftpermits;
• the administrativerecordregardingeachpermit showsthatthe permitwas properly issuedand

that thepermitdoesnot purportto allow dischargesthatwouldcauseor contributeto aviolation
of Illinois waterquality standards;

• necessarymonitoringof NPDES limits andconditionsbe requiredin permits;and,
• Illinois permitproceduresandNPDESpermitscomplywith the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

~.

Theundersignedresidentsof Illinois herebypetitionthePollution ControlBoardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution;ChapterI:
PollutionControlBoard;Part309.The amendmentssoughtareto improveIllinois’ implementationofthe
CleanWaterAct, 33 U.S.C. Section 1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingtherelevantregulationsto requirethat:

• Thepublic isproperlyinformedof draftNPDESpermitsandis provideda fair opportunity to
commenton substantialtermsof permitsbeforetheyareissued;

~ hearingsareheld whennecessaryto allow thepublic an opportunityto commenton draftpermits
and importantrevisionsto draftpermits;

• the administrativerecordregardingeachpermitshowsthat thepermitwas properlyissuedand
that thepermitdoesnotpurportto allow dischargesthatwould causeor contributeto a violation
ofillinois waterquality standards;

• necessarymonitoringofNPDESlimits andconditionsbe requiredin permits; and,
• Illinois permitproceduresandNPDESpermitscomplywith the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations -

The undersignedresidentsof Illinois herebypetition thePollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution;ChapterI:
PollutionControl Board; Part309. The amendmentssoughtarc to improveIllinois’ implementationof the
CleanWaterAct, 33 U.S.C. Section1251 et seq.,and NationalPollutantDischargeElimination System
(NPDES)by amendingthe relevantregulationsto requirethat:

• The public is properlyinformedof draft NPDESpermitsand is providedafair opportunityto
commenton substantialtermsofpermitsbeforethey are issued;

• hearingsareheldwhennecessaryto allow thepublic anopportunityto commenton draft permits
and importantrevisionsto draftpermits;

• the administrativerecordregardingeachpermit showsthat the permitwasproperlyissuedand
that the permit doesnotpurport to allow dischargesthat would causeor contributeto a violation
of Illinois waterquality standards;

• necessarymonitoringof NPDESlimits andconditionsbe requiredin permits;and,
• lilinois permitproceduresandNPDESpermitscomplywith the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations -

Theundersignedresidentsof Illinois herebypetition the PollutionControl Board to amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution;ChapterI:
Pollution ControlBoard; Part 309. The amendmentssoughtareto improveIllinois’ implementationof the
CleanWaterAct, 33 U.S.C.Section 1251 et seq.,andNationalPollutant DischargeEliminationSystem
(NPDES)by amendingthe relevantregulationsto requirethat:

• The public is properlyinformedof draftNPDESpenuitsand is provideda fair opportunityto

commenton substantialtermsof permitsbeforethey are issued;
• hearingsareheld whennecessaryto allow thepublic an opportunityto commenton draftpermits

and importantrevisionsto draftpermits;
• theadministrativerecordregardingeachpermitshowsthat the permitwasproperly issuedand

that the permit doesnot purportto allow dischargesthatwouldcauseor contributeto a violation
of Illinois waterqualitystandards;

• necessarymonitoringof NPDESlimits and conditionsbe requiredin permits;and,
• Illinois permitproceduresandNPDESpermitscomply with theCleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

The undersignedresidentsof Illinois herebypetition the Pollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution; ChapterI:
Pollution Control Board; Part309. The amendmentssoughtare to improveIllinois’ implementationof the
CleanWaterAct, 33 U.S.C. Section 1251 et seq., andNationalPollutantDischargeEliminationSystem
(NPDES)by amendingtherelevantregulationsto requirethat:

• Thepublic is propertyinformedof draft NPDESpermitsandis providedafair opportunityto
commenton substantialtermsof permitsbeforetheyare issued;

• hearingsareheldwhennecessaryto allow the public an opportunityto commenton draftpermits
and importantrevisionsto draft permits;

• the administrativerecordregardingeachpermit showsthat the permit wasproperlyissuedand
that the permit doesnotpurportto allow dischargesthat would causeorcontributeto a violation
of Illinois waterquality standards;

• necessarymonitoringof NPDESlimits andconditionsberequiredin permits;and,
• Illinois permitproceduresandNPDES permitscomply with the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

Theundersignedresidentsof Illinois herebypetitionthe Pollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; Chapter1:
PollutionControl Board; Part 309. Theamendmentssoughtareto improveIllinois’ implementationof the
CleanWaterAct, 33 U.S.C. Section 1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingthe relevantregulationsto requirethat:

• Thepublic is properlyinformedof draftNPDESpermitsandisprovidedafair opportunity to
commenton substantialtermsofpermitsbeforetheyare issued;

• hearingsareheldwhennecessaryto allow thepublic an opportunity to commenton draftpermits
and importantrevisionsto draftpermits;

• the administrativerecordregardingeachpermitshowsthat thepermitwasproperlyissuedand
that thepermit doesnot purportto allow dischargesthatwould causeor contributeto a violation
ofIllinois waterquality standards;

• necessarymonitoringofNPDESlimits andconditionsberequiredin pennits;and,
• Illinois permitproceduresandNPDESpermitscomply with the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

Theundersignedresidentsof Illinois herebypetition thePollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; Chapter1:
PollutionControl Board; Part 309. The amendmentssoughtare to improve Illinois’ implementationof the
CleanWaterAct, 33 U.S.C. Section 1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingthe relevantregulationsto requirethat:

• The public is properlyinformedof draftNPDESpermitsand is provideda fair opportunityto
commenton substantialtermsof permitsbeforethey are issued;

• hearingsare held whennecessaryto allow thepublic anopportunity to commenton draftpermits
andimportantrevisionsto draftpermits;

• the administrativerecordregardingeachpermit showsthat thepermit wasproperlyissuedand

that the permitdoesnotpurport to allow dischargesthat would causeor contributeto a violation
of Illinois water qualitystandards;

• necessarymonitoring ofNPDES limits andconditionsbe requiredin permits;and,
• Illinois permitproceduresandNPDESpermitscomplywith the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

The undersignedresidentsof Illinois herebypetition the PollutionControl Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution;Chapter1:
Pollution Control Board;Part309. Theamendmentssoughtarc to improve Illinois’ implementationof the
CleanWaterAct, 33 U.S.C. Section 1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingthe relevantregulationsto requirethat:

• The public is properly informedof draftNPDESpermits and is provideda fair opportunityto
commenton substantialtermsof permits beforethey areissued;

• hearingsare heldwhennecessaryto allow thepublic an opportunityto commenton draftpermits
and importantrevisions to draftpermits;

• theadministrativerecordregardingeachpermit showsthat the permitwasproperlyissuedand

that the permit doesnotpurport to allow dischargesthat wouldcauseor contributeto aviolation
of Illinois waterquality standards;

• necessarymonitoringof NPDESlimits andconditionsbe requiredin permits;and,
• Illinois permit proceduresand NPDESpermitscomplywith the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

Theundersignedresidentsof Illinois herebypetition thePollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; Chapter1:
PollutionControl Board; Part309. The amendmentssoughtare to improveIllinois’ implemcntationof the
CleanWaterAct, 33 U.S.C.Section 1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingthe relevantregulationsto requirethat:

• Thepublic is properly informedof draftNPDESpermitsand is providedafair opportunityto
commenton substantialtermsof permitsbeforetheyare issued;

• hearingsareheld whennecessaryto allow the public an opportunityto commenton draftpermits
andimportantrevisionsto draftpermits;

• the administrativerecordregardingeachpennit showsthat the permit wasproperlyissuedand
that the permitdoesnot purportto allow dischargesthatwouldcauseor contributeto a violation
of Illinois waterquality standards;

• necessarymonitoringof NPDESlimits andconditionsbe requiredin permits;and,
• Illinois permit proceduresand NPDESpermitscomplywith the CleanWaterAct.
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Petition to the Illinois POllution Control Board for Regulations

Theundersignedresidentsof Illinois herebypetitionthe PollutionControl Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; Chapter1:
PollutionControl Board; Part 309. Theamendmentssoughtareto improve Illinois’ implementationof the
CleanWaterAct, 33 U.S.C.Section 1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingthe relevantregulationsto requirethat:

• Thepublic is properlyinformedof draftNPDESpermitsand is provideda fair opportunityto
commenton substantialtermsof permitsbeforetheyare issued;

• hearingsare held whennecessaryto allow thepublic anopportunity to commenton draft permits
andimportantrevisionsto draftpermits;

• the administrativerecordregardingeachpermit showsthatthe permitwasproperly issuedand
that the permit doesnot purportto allow dischargesthatwould causeor contributeto aviolation
of Illinois waterquality standards;

• necessarymonitoring ofNPDES limits andconditionsbe requiredin permits;and,
• Illinois permit proceduresandNPDESpermitscomply with the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

The undersignedresidentsof Illinois herebypetition the Pollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; ChapterI:
Pollution Control Board; Part 309. Theamendmentssoughtare to improve Illinois’ implementationof the
CleanWaterAct, 33 U.S.C.Section 1251 et seq.,andNationalPollutantDischargeEliminationSystem
(NPDES)by amendingthe relevantregulationsto requirethat:

• The public is properlyinformedof draftNPDESpermitsand is provideda fair opportunityto
commenton substantialtermsof permitsbeforethey are issued;

• hearingsare heldwhennecessaryto allow thepublic anopportunity to commenton draftpermits
and importantrevisionsto draftpermits;

• the administrativerecordregardingeachpermit showsthat thepermit wasproperlyissuedand
that the pcnnit doesnotpurportto allow dischargesthat would causeor contributeto a violation
of Illinois waterqualitystandards;

• necessarymonitoringof NPDES limits andconditionsbe requiredin permits;and,
• Illinois pennitproceduresandNPDESpermitscomplywith theCleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

The undersignedresidentsof Illinois herebypetition the PollutionControl Board to amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; ChapterI:
PollutionControl Board;Part 309. The amendmentssoughtare to improveIllinois’ implementationof the

CleanWaterAct, 33 U.S.C.Section 1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingthe relevantregulationsto requirethat:

• Thepublic is properlyinformedof draftNPDESpermitsand is provideda fair opportunityto
commenton substantialtermsof permitsbeforethey areissued;

• hearingsare held whennecessaryto allow the public an opportunityto commenton draft permits
andimportantrevisionsto draftpermits;

• theadministrativerecordregardingeachpermit showsthat the permit wasproperlyissuedand
that the permit doesnotpurportto allow dischargesthatwould causeor contributeto a violation
of Illinois water qualitystandards;

• necessarymonitoringof NPDESlimits andconditionsberequiredin permits;and,
• Illinois permit proceduresandNPDESpermitscomply with the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

Theundersignedresidentsof Illinois herebypetitionthe Pollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; ChapterI:
Pollution ControlBoard; Part309. The amendmentssoughtarc to improve Illinois’ implementationof the

CleanWaterAct, 33 U.S.C.Section1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingtherelevantregulationsto require that:

• The public is properlyinformedof draftNPDESpermitsand is provideda fair opportunityto
commenton substantialtermsof permitsbeforethey are issued;

• hearingsareheldwhennecessaryto allow the public an opportunityto commenton draftpermits
andimportantrevisionsto draftpermits;

• the administrativerecordregardingeachpermit showsthat the permitwasproperly issuedand
that the permit doesnotpurport to allow dischargesthat would causeor contributeto a violation
of Illinois waterqualitystandards;

• necessarymonitoringof NPDESlimits andconditionsberequiredin permits;and,
• Illinois permitproceduresandNPDESpermitscomplywith the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations~
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Theundersignedresidentsof Illinois herebypetition the PollutionControl Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution; Chapter1:
Pollution Control Board;Part309. The amendmentssoughtare to improve Illinois’ implementationof the
CleanWaterAct, 33 U.S.C.Section1251 et seq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingthe relevantregulationsto requirethat:

• Thepublic is properly informedof draftNPDESpermitsand is provideda fair opportunityto
commenton substantialtermsof permitsbeforethey areissued;

• hearingsare held whennecessaryto allow the public an opportunityto commenton draftpermits
and importantrevisionsto draft permits;

• the administrativerecordregardingeachpermit showsthat the permit wasproperlyissuedand
that thepermit doesnotpurport to allow dischargesthatwould causeor contributeto a violation

of Illinois waterquality standards;
• necessarymonitoringof NPDESlimits andconditionsbe requiredin permits;and,
• Illinois permitproceduresandNPDES permitscomplywith the CleanWaterAct.
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Petition to the Illinois Pollution Control Board for Regulations

The undersignedresidentsof Illinois herebypetition the PollutionControl Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; Subtitle C: WaterPollution;Chapter1:
PollutionControl Board;Part309.Theamendmentssoughtareto improveIllinois’ implementationof the
CleanWaterAct, 33 U.S.C. Section 1251 etseq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingtherelevantregulationsto requirethat:

• The public is properlyinformedofdraft NPDESpermitsand is provideda fair opportunityto
commenton substantialtermsof permitsbeforetheyareissued;

i hearingsareheldwhennecessaryto allow thepublic anopportunity to commenton draftpermits
and importantrevisionsto draftpermits;

• the administrativerecordregardingeachpermit showsthat thepermit wasproperlyissuedand
that the permitdoesnot purport to allow dischargesthatwould causeorcontributeto a violation
ofIllinois waterqualitystandards;

• necessarymonitoringof NPDESlimits andconditionsberequiredin permits;and,
• Illinois permitproceduresandNPDESpermitscomplywith theCleanWaterAct.
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Petition to the Illinois Pollution Control Board for ReQulations

The undersignedresidentsof Illinois herebypetitionthe Pollution Control Boardto amendIllinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution; ChapterI:
PollutionControl Board;Part 309. The amendmentssoughtare to improveIllinois’ implementationof the
CleanWaterAct, 33 U.S.C.Section 1251 et seq.,andNationalPollutantDischargeEliminationSystem
(NPDES)by amendingthe relevantregulationsto requirethat:

• The public is properly informedof draftNPDESpermitsandis provideda fair opportunity to
commenton substantialterms of permitsbeforetheyare issued;

• hearingsare heldwhennecessaryto allow thepublic an opportunityto commenton draftpermits
andimportantrevisionsto draftpermits;

• theadministrativerecordregardingeachpermitshowsthat thepermitwas properly issuedand
that thepermitdoesnot purport to allow dischargesthatwould causeor contributeto a violation
ofIllinois waterquality standards;

• necessarymonitoringofNPDESlimits andconditionsberequiredin permits;and,
• Illinois permit proceduresandNPDESpermitscomply with theCleanWaterAct.
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Petition to the Illinois Pollution Control Board for Renilations

The undersignedresidentsof Illinois herebypetitionthePollutionControlBoardto amendillinois
AdministrativeCodeTitle 35 EnvironmentalProtectionAct; SubtitleC: WaterPollution; ChapterI:
PollutionControlBoard;Part309.The amendmentssoughtareto improveillinois’ implementationof the
CleanWaterAct, 33 U.S.C.Section 1251 etseq.,andNationalPollutantDischargeElimination System
(NPDES)by amendingtherelevantregulationsto requirethat:

• Thepublic is properlyinfonnedof draftNPDESpermitsandis provideda fair opportunityto
commentonsubstantialtennsof permitsbeforetheyareissued;

i hearingsateheldwhennecessaryto allowthepublicanopportunityto commenton draftpermits
andimportantrevisionsto draftpermits;

• the administrativerecordregardingeachpermitshowsthat thepermitwasproperlyissuedand
that thepermitdoesnot purportto allow dischargesthatwouldcauseor contributeto aviolation
of illinois waterqualitystandards;

• necessarymonitoringof NPDESlimits andconditionsberequiredin permits;and,
• Illinois permitproceduresandNPDESpermitscomply with the CleanWaterAct.
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CERTIFICATE OF SERVICE

I, Albert F. Ettinger,certify that on January13, 2003,I filed theabovepetition to the
Illinois PollutionControlBoard to amendIllinois AdministrativeCodeTitle 35 Environmental
ProtectionAct; SubtitleC: WaterPollution;ChapterI: Pollution ControlBoard;Part309 subpart
A. This petitionconsistsof:

- Thelanguageof theproposedrulesandrule amendments;
- A statementof reasonssupportingtheproposedrulesand rulechangestogether
with 4 exhibits (A-D) to the statement;

- A synopsisof the testimony to be presented by the proponents at the hearing
consistingof the pre-filed testimony of Cynthia Skrukrud Ph.D., Beth Wentzel
andAlbert Ettinger;
- A petition signedby at least200persons

An original and9 copiesof the completepetition wasfiled, on recycled paper, with the Illinois
Pollution ControlBoard,JamesR. ThompsonCenter,100 WestRandolph,Suite11-500,
Chicago,IL 60601,andcopieswerealsoservedon:

Division of Legal Counsel
Illinois EnvironmentalProtectionAgency
1021 N. GrandAve. East
P.O.Box. 19276
Springfield, Illinois 62794-9276

Office of Legal Services
Illinois Departmentof NaturalRosources

OneNaturalResourcesWay
Springfield, Illinois 62702-1271

Division Chiefof EnvironmentalEnforcement
Office of the Attorney General

188 W. RandolphSt., 20t~~Fir
Chicago,Illinois 60601

Altert F. nger

EnvironmentalLaw andPolicy Center
35 EastWackerDrive, Suite1300
Chicago,IL 60601

(312) 795 3707


