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MICHAEL WATSON
CLERK’S OFFICE

APR 112003
vs. (Pollution ControlFacility ~

Pollution Control BoardCOUNTYBOARD OF KANKAKEE COUNTY, ConsolidatedWith PCB 03-125,03-133,03-
ILLINOIS, andWASTE MANAGEMENT OF 135, 03-144)
ILLINOIS, INC.,

Respondent.

NOTICE OF FILING
TO: SeeAttachedServiceList

PLEASETAKE NOTICE thatApril 117 2003,we filed, with the Illinois Pollution Control
Board,via facsimile,the following documents:

(1) PetitionerMichaelWatson’sResponseto CountyBoardof Kankakee’sObjections
to Watson’sInterrogatories;

(2) Michael Watson’sResponseBrief in Opposztionto WasteManagementof Illinois,
Inc.’s Motion t QuashSubpoenaIssuedto PatriciaBeaver-McGarr,JeremyR.
Walling & IntegraRealtyResources;

(3) PetitionerMichael Watson’sResponseto WasteManagementof Illinois, Inc.’s
Objections to Watson’sInterrogatories;

(4) PetitionerMichael Watson’sResponseto WasteManagementof Illinois, Inc.’s
Objectionsto Watson’sDocumentProductionRequests;

(5) PetitionerMichael Watson’sResponseto the County’sMotion to QuashSubpoena
(6) PetitionerMichael Watson’sResponseto County Boardof Kankakee’sObjections

to Watson’sDocumentProductionRequests;
(7) ResponseBrief in Oppositionto WasteManagementof Illinois, Inc~‘s Motion to

QuashSubpoenasIssuedto DavidMiller, StephenCorcoran,andMetro
TransportationGroup, Inc.

PLEASETAKE FURTHER NOTICE that the above-describeddocumentswill alsobe filed
directlywith theIllinois Pollution ControlBoardon April 14, 2003, copiesof which areattachedhereto
andservedupon you in the mannerspecifiedon theattachedServiceLisL
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PETITIONERMICHAEL WATSON

JenniferJ. SacketrPohlenz
David J. Flynn
Daniel J. Hartweg
QIJERREY& HARROW, LTD.
175WestJacksonBoulevard,Suite 1600
Chicago,IllinoIs 60604
(312) 540-7000
AttorneyRegistrationNo. 6225990
Attorneysfor PetitionerMichael Watson

Printed on RecycledPaper

r ~sssct~IeE 0~J~9L~0 0~02S0 m0e1~bH~8 (~~è~fl0èJZI Nd 02:17 0002 tI èld~



PROOF OF SERVIC~

Chicago,IL 60601-3242
Fax: (312)261-1149
Attorney for Waste Managementof Illinois, Inc.
Via Facsimile& U.S. Mail
Kenneth A. Leshen
One Dearborn Square
Suite550
Kankakee,IL 60901
Fax: (815)933-3397
RepresentingPetitioner in PCB 03-125
Via Facsimile& U.S. Mail
George Mueller
George Mueller, P.C.
501 StateStreet
Ottawa,1L 61350
Fax; (312)433-4913
RepresentingPetitioner in PCB 03-133
Via ILS. Mail
LelandM~Ik
6903 S. Route45-52
Chebanse,IL 60922-5153
Interested Party

Via Facsimile & U.S. Mail
CharlesHelston
RichardPorter
Hjnshaw& Culbertson
100 Park Avenue
P.O. Box 1389
Rockford, Illinois 61105-1389
Fax: (815)490-4901
RepresentingI<ankakee County Board

Via US. Mail
PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais, IL 60914
Interested Party

Via Facsimile & U.S. Mail
Keith Runyon
1165 Plum CreekDrive
Bourbonnaise,IL 60914
Fax: (815) 937-9164
Petitioner in PCB 03-135

Via Facsimile & U.S. Mail
L. PatrickPower
956 NorthFifth Avenue
Kankakee.IL 60901
Fax: (815)937-0056
RepresentingPetitioner in PCB 03-125

Via Facsimile& U.S. M~i1
ElizabethS. Harvey,Esq.
Swanson,Martin & Bell
One IBM Plaza.Suite2900
330NorthWabash
Chicago,IL 60611
Fax: (312)321-0990
RepresentingKankakee County Board
Via Facsimile (312)814-3669on 4/11/03
Via HandDelivery on 4/14103
BradleyP. Halloran
Illinois Pollution Control hoard
JamesR. ThompsonCenter,Ste. 11-500
100 W. RandolphStreet
Chicago,IL 60601
Ilearing Officer

p C’
~ mcu~J~—
AlesiaMansfield ~)

17~. d
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Alesia Mansfield, under penaltiesof perjury, certifies that she servedthe foregoing
Noticeof Filing and documentsset forth in saidNotice,on thefollowing partiesandpersons
at their respectiveaddresses/faxnumbers,this I1~day of April, 2003, by or before thehour of
4:30 p.m. in the mannersstatedbelow
Via Facsimile& U. S.Mail __________

Donald Moran
Pedersen& Houpt
161 North Clark Street
Suite3100
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MICHAEL WATSON,

Petitioner, No. PCB 03-1 34

vs. (Pollution Control Facility Siting
Application)

COUNTY BOARD OF KANKAKEE
COUNTY, ILLINOIS, and WASTE (Consolidatedwith PCB 03-125,03-
MANAGEMENT OF 133, 03-135)
ILLINOIS, INC..,

Respondent.

RESPONSE BRIEF IN OPPOSITION TO WASTE MANAGEMENT OF ILLINOIS,
INC~SMOTION TO QUASH SUBPOENAS ISSUED TO DAVID MILLER, STEPHEN

CORCORAN, AND METRO TRANSPORTATION GROUP, INC.

Now comesthe Petitioner, MICHAEL WATSON, by and through his attorneys,

QUERREY & HARROW, LTD., and in opposition to WASTE MANAGEMENT OF

ILLINOIS, INC.’S Motion to Quash the subpoena issued to David Miller, Stephen

Corcoran and Metro Transportation Group, Inc., alleges and states as follows:

1. Petitioner, MiCHAEL WATSON, has filed an Amended Petition for Review

of a Decision concerning siting of a new Pollution Control facility. One of the bases of

th~Petition is that the local siting review procedures, hearings, decisions and process

were fundamentally unfair.

2. On April 4, 2003, the Petitioner served a subpoena duce.s tacum on David

Miller, Stephen Corcoran and Metro Transportation Group, Inc. A copy of the subpoena

is attached hereto and designated as Exhibit “A”. The subpoena was timely filed and

served.1 35 III. Adm. Code Section 101.616 et seq. promulgates the rules and

1 Previously it was ordered that any objections to discovery propounded by the Petitioner be served upoO

the Petitioner on or before twelve noon on April 10, 2003. Respondent’s first attempt to serve its Motion
was at 12:37 p.m. on April tO, 2003 and thus is untimely and should be stricken on that basis.
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framework for discovery on matters pending before the Pollution Control Board. Section

101.616(a) sets forth the scope of discovery and provides “all relevant information and

information calculated to lead to relevant information is discoverable”. 35 III. Adm. Code

Section 101.616(a). Furthermore, ultimate use and admissib~ityis irrelevant. Section

101.616(e) specifically provides ‘it is not a ground for objection that the testimony of a

deponent or person interrogated will be inadmissible at hearing, if the information

sought is reasonably calculated to lead to reTevant information”. 35 III. Adm. Code

Section lOl.616(e).

3. At the Public Hearings, WASTE MANAGEMENT OF ILLINOIS, INC.,

called Stephen Corcoran to testify concerning the statutory requirement of 415 1LCS

5139.2(a)(vi) which requires the applicant to establish that traffic pattern to or from the

facility are so designed as to minimize the impact on existing traffic flows. During cross-

examination of Mr. Corcoran, it became evident that a substantial portion of the work on

this issue was performed by Mr. Miller. (11/19, 1:38p.m. Tr. 38-43). Furthermore, the

report was signed by Mr. Miller. (Id. at 41-42), Mr. Corcoran did not sign off on the

report. (i~.at 42). The extent to which Mr. Corcoran performed any work concerning

the aforementioned criteria is in dispute. It would be improper and fundamentally unfair

to participants in a local siting public hearing for the applicant to call a witness to testify

as to someone else’s opinions so as to avoid presenting the expert it chose and the

individual that performed the work and prepared the report. Thus, to determine the

extent of Messrs. Corcoran and Miller’s involvement in the preparation of the report,

Petitioner has a right to review the subpoenaed documentation.

2
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4. The documents sought by the subpoena served upon David Miller,

Stephen Corcoran and Metro Transportation Group, Inc., merely seeks a copy of its file

for its work in this matter. The file will allow the petitioner to ascertain whether and to

what extent Mr. Corcoran performed any work on this matter, when he became involved

in this matter and why he became involved in this matter. The file of Mr. Miller, Mr.

Corcoran and Metro Transportation Group, Inc. is clearly relevant and at a minimum

may produce information, which can lead to the discovery of relevant information.

5. The request is not overly broad, unduly burdensome nor does it impose a

burden or expense upon Respondent’s experts. The materials are not privileged.

Furthermore, the file merely has to be brought to the front door so that it can be picked

up, copied and returned.

WHEREFORE, the Petitioner, MICHAEL WATSON, prays that an Order be

entered striking and/or denying WASTE MANAGEMENT OF ILLINOIS, INC.’S Motion

To Quash.

Respectfully submitted,

QUERREY & HARROW, LTD.,

David Flynn
Jennifer J. Sackett Pohlenz
Querrey & Harrow, Ltd.,
175W. Jackson Boulevard, Suite 1600
Chicago, IL 60604
(312)540-7000
Attorney Registration No. 6225990
Attorney Registration No. 6204228
Attorneys for Petitioner Michael Watson

Document #: 818636

3
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Complainant/Petitioner,

COUNTY E~0ARDOF ~(AX~E COY,

JLLINOIS an8’~AST~MNAM~N’T

Pollution Control Board

)
)
)
)
)
)

PCBO3—134

(Con~o1idated~ p~s
03-133, O3-135, and 03—144)

)
)
)
)
)
)
)

TO: Dav~Miller, SteohenCorcoran, and,~Metro Thartsportatjon Group, 3:nc.

1300 Gre nbroo~B~

Hanover P�rk. IL 60133

80 d

irsuant to Section5(e) ofthe Environrnen ProtectionAct (415 ILCS 5/5(e)

(2002)) and3 [1.Adrn. Code101.622,you e orderedto attendandgive testimonyat

thehearingfdeposIti in theabove-caponedmatterat ____________

___ .imon 20 ,at

i~/
• T.
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Beforethe Illinois

MICHAEL WATSON

V.

OF ILLINOIS, INC..

Respondent. )

~ SUBPOENA DUCESTECUM



You arealsoorderedto bring with you documentsrelevantto thematterunder

considerationanddesignatedherein: See, attached“Rider to Document Si.~bpoena.”

Docurnents_su5~enaedherein are subpoenaedfor product~onon or before

April 18, 2003. Pleasecal). 3ennifer J. Sackett Fohleriz at (312) 540-7540,

to rn~kearraricernents for inspection andJor~copyizig_of~docurnerits.

Failureto complywith this subpoenawill subjectyou to sanctionsunder35111.

Adm. Code101.622(g),101.800,and101.802.

• ENTER:

Ii

DorothyM. Gunri,Clerk
Pollution Control Board

Date: April 4, 2003

CERTIFICATE OFSERVICE

1, ~ —, certify that on this ~ day
of A~ri1 _2003 -, I causedcopiesofthe~
DUCESTECtIM to beserveduponthe following:

See, attachedService t.ist

by depositingsamein United StatesFirst ClassMail, postageprepaid., unlessotherwise
stated on the attached Service List.

(Signature)
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Rider to Document Subpoena

Any and all documentsconcerningor relatedto the work and review by David Miller,
StephenCorcoran, andlor Metro TransportationGroup, Inc., 1300 GreenbrookBoulevard,
HanoverPark,Illinois, 60133 (collectively referencedhereinas “Consultant”) in preparationof
or for the report submittedor preparedby Consultantand includedin WasteManagementof
Illinois, Inc.’s Site Location Application For Expansionof the KankakeeLandfill which was
filed with KankakeeCounty on or about March 29, 2002 and August 16, 2002 (“Report”),
including butnot limited to any andall documentsreviewedby Consultantin preparationof the
Report, any and all documentscreatedby Consultantin preparationof the Report,any and all
documentsprovidedto Consultantby anyone(Including,but not limited to WasteManagement
ofIllinois, Inc. or its employees,representatives,agents,and/orofficers). Additionally, produce
any arid all draftsofthe Report;anyandall documentsreliedon in thepreparationoftheReport;
andany andall documentsreviewed,reliedon, prepared,or receivedin preparationfor, orwhich
formed a basis of th~‘testimony provided at the public hearing in the aforementionedSite
Location Applicationfor ExpansionoftheKankakeeLandfill filed on August16, 2002.

~Documents”asusedin this Rider and Subpoenafor documentsis definedpursuantto Illinois
SupremeCourt Rule 201(b)(l), andincludes,but is not limited to, “papers,photographs,films,
recordings, memoranda, books, records, accounts, communications and all retrievable
information in computerstorage,”including but not limited to, correspondence,drafts, ande-
mails.

O~xurr~ent~:8I7Ol4

Printedon RecycledPaper
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BEFORE TIlE ILLINOIS POLLUTION CONTP~OLBOARD

MICHAEL WATSON,

Petitioner, No. PCB 03-134

vs. (Pollution Control Facility Siting
Application)

COUNTY BOARD OF KANICAKEE
COUNTY, ILLINOIS, and WASTE (ConsolidatedWith FCB 03-125, 03-
MANAGEMENT OF 133,03-135,03-144)
ILLINOIS, INC.,

Respondent.

PETITIONER MICHAEL WATSON’S RESPONSETO
COUNTY BOARD OF KANI~AKEE’S

OBJECTIONS TO WATSON’S DOCUMENT PRODUCTION REQUES

NOW COMES,PetitionerMichael Watson,by and throughhis attorneysat Querrey&

Harrow, Ltd, and pursuantto the rules of Illinois SupremeCourt and the Illinois Pollution

Control Board (IPCB), provides the following Responseto RespondentCounty Board of

Kankakee’sObjectionsTo PetitionerMichael Watson’sDocumentProductionRequests:

Introductioi~n

1. The County Board of Kankakee (County) objects to the definition of Relevant Time

and RequestNos. 3 (misidentified as “5” in the County’s objections), and Nos 4-9. The

objectionto the timeframeis addressedseparatelyfrom theremainingobjections,below.

2. As respectsthe County’s assertionthat the timeframeof the production requests is

•overly broad, the timeframe definedin the Requestsis from August 1, 2001 to February2~

2003. This is less than two monthsprior to the adoptionof Resolution01-10-09-393by the

County and County Board, which Resolutionpurportsto amendthe Solid WasteManagement

Planof the County to specifically referencethe Facility and WMII astheoperator. This specifi.c

Printed on RecycledPaper
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reference,not the process the County went through in passingthe Resolutiorn is evidenceof

prejudgmentand,assuch, is an issueon which discoveryis allowable. Further.therewere two

siting applicationsfiled by WMII in this case,oneon or aboutMarch 29, 2002.and theotheron

or aboutAugust 16, 2002. The first applicationwaswithdrawn by WMII dueto anoticedefect

Thereforea timeframethatencompassesthepre-March29, 2002, is, underpreviousapplications

of theCounty of Kankakee.etci. v. The City ofKankakee.et.gL, PCB03-31 (consolidatedwith

03-33,03-35) (01/09/03),and in discoveryrulings in the WasteManagementof Illinois. Inc. v.

County Board of Kane County, PCB 03-104,case,an acceptabletimeframewhich is not unduly

burdensomeor broad for discoverypurposes.Thus,theCounty’sobjectionto the timeframeshould

be overruled.

3. Additionally, to the extent the County asserts that an itemization of phonerecords

or a phone bill is “attorney-clientconfidential” or “work-product privileged,” that argument

• must fail, as an itemized bill provides no information (nor is it contendedby the County to

provide information) as to the substanceof a telephoneconversation,thereare likely phone

calls on such itemized bills other than those with attorneys, and, additionally, no work-product

privilege can be assertedby Karl Kruse (County Board Chairman),George. Washington,Jr.

(County Board Member), PamLee (County Board Member), Mike Quigley (former County

Board Member), as provided in Request Nos. 14, 15 and 16.

4~Finally, as respects the County’s remaining objections overlap and repeat the

objections made by WMII to Petitioner’s Interrogatories and Document Production Requests,

and, therefore, given the short timeframe Petitioner has to respond to these objections,

2
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Petitioner repeats and incorporates its Responsesto WMII’s Objections to Petitioner’s

Interrogatories and Document Production Requests as and for its Response herein.

WHEREFORE,PetitionerMichaelWatsonrespectfullyrequeststhe IPCB HearingOfficer

to overrulethe County’sobjections,andrequiretheCounty to respondandproducedocuments

responsiveto thesubjectDocumentProductionRequests.

Dated: April 11, 2003 PETITIONERMICHAEL WATSON

BY~W~~&&~

JenniferJ. SackettPohlenz

Querrey & Harrow, Ltd.
175 West Jackson Blvd., Suite 1600
Chicago, illinois 60604
(312) 540-7000
Attorney Registration No. 6225990

Attorney for PetitionerMichael Watson

Printed on RecycledPaper
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MICHAEL WATSON,

Petitioner, No. PCB 03-134

vs. (Pollution Control Facility Siting
Application)

COUNTY BOARD OF KANKAKEE
COUNTY, ILLINOIS, and WASTE • (ConsolidatedWith PCB 03-125, 03-
MANAGEMENT OF 133, 03-135,03-144)
ILLINOIS, INC.,

Respondent.

PETITIONER MICHAEL WATSON’S RESPONSETO THE

COUNTY’S MOTION TO OUASH SUBPOENA
NOW COMES, PetitionerMichael Watson,by andthroughhis attorneysat Querrey&

Harrow, Ltd., and pursuantto the rules of Illinois SupremeCourt and the Illinois Pollution

Control Board (IPCB), provides the following Responsethe County’s Motion to Quashthe

Subpoena Petitioner Waston served on it:

The Petitionerfiled a Petitionfor Siting Review and,pursuantto Section40.1(b)of the

Illinois Environmental Protection Act (Act) and Sections 107.200-107.208 of the applicable

Illinois Pollution Control Board Regulations. (415 ILCS 5/40.1(b) (2003) and 35 IAC

107.200-208). As specifiedin Section40.1 of the Act, Petitionerfiled his Petition naming the

County Board of Kankakeeasa Respondent. Technically, Section40.1 doesnot requirenor

authorizefiling of a Petitionnaming theCounty asa Respondent.

However,otherpartieswho filed Petitionsand whosePetitionswere consolidatedwith

PetitionerWatson’sPetition filed namingthe County asa Respondent.

To prevent the circumstancein which the County would argue that any written

discovery PetitionerWatsonserved on the County (opposedto the County Board) was not

Printed on RecycledPaper
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properly served,astheCounty is nota Respondentto PetitionerWatson’sPetitionfor Review,

Petitioner Watson served the County with a subpoenasimply seeking to have the County

respondto PetitionerWatson’swritten discovery,to theextent it has information,documents,

responsesor answers in addition to those of the County Board. Although admittedly not

artfully worded, the intent of the statementcontainedin the Rider to this subpoenastating

~‘Pleaseproduce any and all documentsresponsive to the Interrogatoriesand Document

ProductionRequestsattached,which are or will not be producedby the KankakeeCounty

Board in responseto the attacheddiscoveryrequests”was to avoid non-responsivenessbased

on a distinctionbetweentheCounty Boardand theCounty.

In response to receiving the Motion to Quash from the County, Petitioner

Watson’s counsel spokewith counselElizabeth Harvey for the County and County Board

to discuss the above recitation and the following stipulation was reached, making the

County’s Motion and the Petitioner’s Subpoenaof the Count moot:

The County will answerand respond to all written discovery served by Petitioner

Watsonon theCounty Board, to which no objectionhasbeenmadeand/orto which objections

which havebeenraisedby theCounty Boardareoverruled. In otherwords,whateverthefinal

discoveryrequestsare following ruling on the objections, the County and County Board will

respondandanswerthoserequestseventhoughdirectedonly to the County Board.

2
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WHEREFORE.PetitionerMichaelWatsonrespectfullyrequeststheTPCB HearingOfficer

entertheabovereferencedstipulationandfind theMotion andSubpoena,both, to be moot~

Dated: April 11, 2003 PETITIONERMICHAEL WATSON

BY:c)w7~44~4j

JenniferJ. SackettPohlenz

Querrey & Harrow, Ltd.
175 WestJacksonBlvd., Suite 1600
Chicago,Illinois 60604
(312) 540-7000
AttorneyRegistrationNo. 6225990
Attorneyfor PetitionerMichael Watson

3
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MICHAEL WATSON,

Petitioner, No. PCB 03-134

vs. (Pollution Control Facility Siting
Application)

COUNTY BOARD OF KANKAKEE
COUNTY, ILLINOIS, andWASTE (Consolidated With PCB 03-125,03-
MANAGEMENT OF 133, 03-135,03-144)
ILLINOIS, INC.,

Respondent.

PETITIONER MICHAEL WATSON’S RESPONSETO
WASTE MANAGEMENT OF ILLINOIS, INC.’S

OBJECTIONS TO WATSON’S DOCUMENT PRODUCTION REQUESTS

NOW COMES, PetitionerMichael Watson,by and throughhis attorneysat Querrey &

Harrow, Ltd., and pursuantto the rules of Illinois SupremeCourt and the Illinois Pollution

Control Board (IPCB). provides the following Responseto RespondentWasteManagementof

Illinois, Inc.’s ObjectionsTo PetitionerMichael Watson’sDocumentProductionRequests:

Introduction

~. WMII objectsto every DocumentProductionRequestpropoundedby Petitioner.

WMII’s objectionsconsistof five (5) “GeneralObjections”which areneither incorporatedinto

nor directedto any specific documentproductionrequest.Additionally, specific objectionsto

eachdocumentproductionrequestare assertedby WMII. WMII’s objections,in effect, intend

to limit Petitioner from any documentproduction in this matter,which is a position that is

inconsistentwith SupremeCourt Rule201(b)(1)andtheobjectiveof discoveryasamechanism

which allows partiesto betterpreparefor trial, seekthe truth of a matter, eliminatesurprise,

and promote expeditiousand final determinationof controversies. IL S.Ct, Rule 201(b)(1);

Printed on RecycledPaper
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arid D.C. v. S.A~,et a!-. 178 Ill. 2d 551; 687 N.E~2d1032, 1037 (S.Ct, 1997). Eachof

WMII’s objections is addressed,separately,below, organizedby the DocumentProduction

Requestnumberto which theobjectionis made.

Responseto General Objections

2. Although WMII lists five (5) “General Objections” to Petitioner’s document

productionrequests,it doesnot incorporateor specify to which of the requeststhe objections

are directed. Therefore, since thesegeneral objections are not addressedto any specific

documentproduction request, they should be denied. Alternatively, and without waiving

Petitioner’sobjectionto WMfl’s GeneralObjectionsbeingconsidered,if theHearingOfficer is

going to considertheseobjections,a brief Responseto eachis madebelow:

a. WMIFs first GeneralObjectionallegesthat the documentproductionrequestsare
~improper,overly broad,unreasonable,and “exceedingthe permissiblescope” of
discovery. However,the basisfor this objectionappearsto be that the document
productionrequestsseekdocumentsreLated to prejudgment,bias aridlor cx parte
communication,and WMII allegesthat Petitioner“has only madegeneralizedand
vaguestatements”of impropercommunicationsin its Petition. Petitionerhasraised
far morespecific fundamentalfairnessissuesin its AmendedPetitionerthan WMLI
did in the WasteM~gementof Illinois. Inc. v. County Bog~ofKane County,
PCB03-104,case,yet WMII wasallowedto inquireinto communicationsofBoard
Memberspre-fihing, during the pendencyof the siting application,and post-siting
decisionin that case.See,PCB 03-104,March 12, 2003 Order. Similarly, in the
CountyofKankakee.ci al. v. TheCity ofKankakee.e~L,PCI3 03-31(consolidated
with 03-33,03-35),p~4-5(01/09/03),casetheIPCB specificallyallowedadmissj~n
(opposedto discovery,which is a broaderarid more flexible standard)of evidence
concerningthepre-fihingcontacts. See,County of Kankakeeat p. 4 (discussIonof
pre-filing contacts). Petitionersshouldbe allowedto inquire into informationthat
may leadto admissibleevidenceconcerningexpariecommunications,prejudgment,
or bias. This information is solely in the control of Respondents,WMil and the
CountyandCountyBoard, asany meetingsor communicationsthat wereimproper
arenot likely to be heldout in thepublic for everyoneto sec. Additionally, although

the IPCB “generallyconfinesitself to the recorddevelopedby themunicipality”, it
“will hear new evidencerelevantto the fundamentalfairnessof the proceedings
where suchevidencenecessarilylies outsideof therecord.Countyof Kankakee,p.
4-5. This standardin conjunctionwith the requirementthat allowablediscoveryis

2
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necessarilybroaderthan admissibleevidence,requiresthat WMII’s objectionsbe
denied.(S.Ct.Rule201(b)(l)).

b. WMTJ alleges that Petitioner is not entitled to any information relating to the

“processby which the KankakeeSolid WasteManagementPlan was enactedand
amended.” However, the documentproductionrequestsdo not seek “process”
information, suchas how the County Board voted or whetherthey formed any
committees. Rather,it seekscommunicationsbetween\VMII and the Countyand
County Boardconcerningthe adoptionof specific resolutionsamendingthe Solid
WasteManagementPlan. Theserequestsare relevantdiscoveryrequests,as they
inquire as to documentationevidencingcommunicationsbetweenWMTT and the
County/CountyBoard, which can lead to the discoveryof admissibleevidence
concerningcxparte communications,aswell as to the singulardesignationin the
solid wastemanagementplanof WMI1’s siteandWMIJ asoperator.The issueasto
whether such singular designation is prejudgmentof a particular site has not
previouslybeendecidedbytheIPCB. ThecasesWMII citesaredistinguishableon
this ground.Therefore,this GeneralObjectionshouldbe overruled.

c. Likewise, WMII’s general objection numbers 3, 4 and 5 should be deniedfor the
samereasonsstatedin Paragraphs2.a.and2.b., above,whichresponsesarerepeated
andincorporatedherein.

d. Finally, WMII generallyobjectsto thedocumentproductionrequestson thebasisof
“attorney-client privilege”, “attorney work-product doctrine”, or “any other
applicableprivilegeorprotection.” As aninitial matter,a partymustraisea specific
privilege asan objectionand an objectionbasedon “any otherapplicableprivilege
or protection” is not proper. As respects“attorney-clientprivilege” and ~work-
product doctrine,” it is not Petitioner’s intent to seek discovery or lcgitimatcly
privileged information and Petitioner seeksanswerto its documentproduction
requestssubjectto Illinois SupremeCourtRule201(n).

e. Therefore,WMII’s generalobjections,if consideredby the HearingOfficer, should
be overruledand WMJI should be required to respondto all of the document
productionrequests,subjectto Illinois SupremeCourt Rule20 1(n).

Responseto Objectionto RequestNos.1-2

3. Requests1-2 seekproductionof documentsthat WMII “intend{sJ to or may utilize at

any deposition in this matter” and which WMII “intend[s} to, or may, utilize at the hearing

scheduledin this matter.” WMII objectsto the portion of the Requestseeking productionof

documents which WMII “may” use. as overly broad, unduly burdensome and as beingcoveredby

3
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the “attorney-clientprivilege” and “attorney work-product doctrine.” WMII’s objection is not

supportedby citationto any authorityprohibiting aninquiry, to avoidsurpriseandanargumentover

whata party“intended”, asto documentsthat “may” be utilized. Further,WMII’s objectionsasto

privilege andwork-productare not understandable,as if WMII would presenta documentasan

exhibit at depositionand/or hearing,it could not assertany privilege concerningthat document.

WhetherWM1I planson utilizing a non-privilegeddocumentis not privilegedinformation, if so,no

onewould be requiredto disclose,pursuantto the S.Ct. Rules,any documentstheywere goingto

useat trial, which is neithertherule northelaw. Therefore,WMII’s objectionsshouldbe overruled

and WMII shouldbe requiredto producedocumentsresponsiveto RequestNos, 1-2.

Responseto WMU’s Objectionsto RequestNos. 3-18

4. WMH makesthe sametypeof objectionsto RequestNos. 3-18 asit raisesin opposition

to Petitioner’s Interrogatories. Given the short tirneframePetitionerhasto Respondto all of the

objectionsmadeand motionsto quashpresentedto its discovery(lessthan I day andahalf, given

theafter 12:00 pm filing by theobjectorsto discovery),andthe factthat theobjectionsarethesame

as what is raised by WMll to Petitioner’sInterrogatories,Petitionerrepeatsand incorporatesits

Responseto WMII’s Objectionsto its Intenogatoriesasand for the remainderof its Responseto

theseobjections. In particular,WMIE objectson various grounds,but primarily, breadth,burden,

the allegation that Petitionerhas not made specific enough allegationsregardingftindamental

fairnessto justify its discovery,andthat therequestsseekinformation concerningstatutorycriteria

ratherthanfundamentalfairness(which theydo not). All of theseallegationsarerespondedto in

Petitioner’sResponseto WMII’s Objectionsto Interrogatoriesand arecontraryto thepurposeand

law asrespectsdiscovery. IL S.Ct. Rule 201(b)(1); D.C. v~S.A., et al., 178 Iii. 2d 551; 687

4
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N.E.2d1032, 1037 (S.Ct. 1997); Countyof Kankakee.ci a!. v. TheCity ofKankakee,etaL,PCB

03-31 (consølidated with 03-33, 03-35) (01/09/03).

WHEREFORE,Petitioner Michael Watson respectftillyrequeststheIPCB I-Tearing Officer

to overruleWMII’s objections,andrequireWMII to respondandproducedocumentsresponsiveto

thesubjectDocumentProductionRequests.

Dated: April 11, 2003 PETITIONERMICHAEL WATSON

By____

JenniferJ. SackettPohlenz
Querrey & Harrow, Ltd.
175 WestJacksonBlvd., Suite 1600
Chicago,Illinois 60604
(312) 540-7000
AttorneyRegistrationNo. 6225990
Attorneyfor PetitionerMichael Watson

Documcn~#: 818773
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BEFORETHE ILLINOIS POLLTJ’TION CONTROL BOARD

MICHAEL WATSON,

Petitioner, No. FCB 03-134

vs~ (Pollution Control Facility Siting
Application)

COUNTY BOARD OF KANKAIcEE
COUNTY, ILLINOIS, andWASTE (ConsolidatedWith PCB 03-125, 03-
MANAGEMENT OF 133, 03-135,03-144)
ILLINOIS, INC.,

Respondent.

PETITIONER MICHAEL WATSON’S RESPONSETO
WASTE MANAGEMENT OF ILLINOIS, INC.’S

OBJECTIONS TO WATSON’S INTERROGATORIES

NOW COMES, PetitionerMichael Watson,by and throughhis attorneysat Querrey&

Harrow, Ltd., and pursuantto the rules of Illinois SupremeCourt and the Illinois Pollution

Control Board(TPCB), provides the following Responseto RespondentWasteManagementof

Illinois. Inc.’s ObjectionsTo PetitionerMichael Watson’sInterrogatorics:

Introduction

1. WMII objectsto every Interrogatoryfrom Petitioner,except for the first two and

the fourth, standardInterrogatorieswhich seekidentificationof thePersonswho answeredand

provided information to aid in answeringthe Interrogatoriesand identificationof the Persons’

WMII intends on calling asa witness at thepublic hearing WMII’s objectionsconsistof six

(6) “General Objections” which are incorporatedonly into one Interrogatory(Interrogatory

No. 3) and separateobjections to Interrogatory Nos 5-24. Under WMII’s theory of

objections, the only InterrogatoriesPetitioneris apparentlyallowed to ask are who prepared

the answersto and who helpedpreparethe answersto a documentwhich only askswho WMII
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intends to call at hearing,with no other substantivequestions. Clearly 5uch an argumentis

againstthe grain of long standing law and SupremeCourt Rule 201(b)(1), which authorizes

broad discovery “regardingany matterrelevant to the subjectmatterinvolved in the pending

action. (IL S.Ct. Rule 201(b)(1)). Illinois SupremeCourt Rule 201(b)(1) is consistentwith

the consistentlystatedobjective of discovery: “The objectivesof pretrial discovery are to

enhancethe truth-seekingprocess,to enableattorneysto better preparefor trial, to eliminate

surpriseand to promotean expeditiousand final determinationof controversiesin accordance

with the substantiverights of theparties.” D.C. v. S.A., et at-, 178 Ill. 2d 551; 687 N.E.2d

1032, 1037 (S.Ct. 1997). Further, these objections contradict the IPCB rules which

specifically provide that “it is not a groundfor objectionthat the testimonyof a deponentor

personinterrogatedwill be admissible at hearing, ~f the information sought is reasonably

calculatedto leadto relevantinformation. (Section101.616(e)). Eachof WMII’s objectionsis

addressed,separately,below, organizedby the Interrogatorynumber to which the objectionis

made.

Responseto General Objections

2. AlthoughWMII lists six (6) “GeneralObjections” to Petitioner’s Interrogatories, it

only incorporates these general objections into its objections to Interrogatory No. 3.

Therefore, since thesegeneralobjections arenot addressedto any other Interrogatory,they

will not be addressedoutsidethecontextof InterrogatoryNo, 3, asanobjectionmadewithout

relationto a specificportionof theInterrogatoriesis nothingmore thana generalizedgrievance

with no legal significance.However,to the extent the IPCB HearingOfficer determinesone or

more of theseobjectionsis applicableto anInterrogatory,other thanNo. 3 andotherthan one

2
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in which a specificportionof the generalobjectionis repeated,Petitionerreserveshis right to

respondto suchnewly relatedobjection.

Responseto~j~ctionto Interrog~torvNo. 3

3• InterrogatoryNo. 3 states:“Identify any Communications or other documents relied

upon in answeringtheseInterrogatories.” WMII objectsto this Interrogatoryfor the following

reasons,eachofwhich is addressedafterthelistedreason,below:

a. WMII alleges Interrogatory No. 3 is “improper, overly broad, unreasonable.
“exceeding the permissible scope”, and “exceed[ing}the maximum number”.
interrogatoryNo. 3 simply asksfor identificationofthebasis for theanswersto the
interrogatories,and therefore,similar to Interrogatories1 and 2, to which WM1I has
no objection, is properand hasa very limited scope In fact, the definition of the
term “Communication” in Petitioner’s Intei-rogatoriesis almost identical to the
definition propoundedby WMI1 in anothermatterpendingbeforethe IPCB. See.
Exhibit A, attached). As respects WMEI’s objection that Interrogatory No. 3
exceedsthe allowable numberof Interrogatories,WMJI is simply wrong: 3 is
nowherenear30.

b. WMII alleges Interrogatory No. 3 “seekts] information relating to alleged
prejudgmentof adjudicativefacts or fundamentalunfairness.- .“ concerningissues
raisedin Petitioner’sIPCB AmendedPetitionand,in orderto be ableto engagein
such discovery, Petitioner must present “evidence of pre-filing collusion or
judgment.” Without waiving Petitioner’sresponseto the basisof’ WMII’s objection
(which is addressedlater in this Response),this objection is misplacedwith
Interrogatory No. 3, as Interrogatory No. 3. is more in tine with a proccdura~
interrogatory, such as Nos. 1-2, and makes no specific referenceto seeking

“prejudgment”information.

c. Likewise, WMII’s general objection numbers 3 (SWMP), 4 (Host Agreement), and

5 (statutorycriteria)aremisplacedasobjectionsto InterrogatoryNo. 3.

d. Finally, WMII objects to Interrogatory No. 3 on the basis of “attorney-client
privilege”, “attorney work-product doctrine”, or “any otherapplicableprivilege or
protection” As an initial matter, a party must raise a specific privilege as an
objectionandan objectionbasedon “any otherapplicableprivilegeorprotection”is
not proper. As respects“attorney-clientprivilege” and “work-productdoctrine,” it
is notPetitioner’sintentto seekdiscoveryor legitimatelyprivilegedinformationand
Petitionerseeksan answerto InterrogatoryNo.3 subjectto Illinois SupremeCourt
Rule20 1(n).

3
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e. Therefore,WMII’s objectionsto InterrogatoryNo. 3 shouldbe overruledandWMIJ
shouldbe requiredto answerInterrogatoryNo. 3, subjectto Illinois SupremeCourt
Rule201(n).

Responseto Objection to Interr~gatorvNo. S

4. Interrogatory No. 5 essentially seeks identification of Persons involved in the

negotiationof the Host Agreementand information concerningtheir role in those negotiations.

WMII’s objectionsto both this andseveralotherInterrogatoriesfocuson two theories. First, that,

sincethehost agreementis legislative, it is not reviewableby the IPCB and, thus, WMII alleges -

Petitionercannotconductdiscoveryinto the negotiationsof that agreement.Second,that Section

40.1(b)prohibitstheIPCB from reviewinganythingoutsidetherecordbeforethe KankakeeCounty

Board. WMII misappliesthelaw to fit its objection.

5. NeitherInterrogatoryNo. 5 nor Petitioner’sAmendedPetitionerseekto havethe host

agreement,itself, reviewed by the IPCB. The Interrogatoryproperlyseeksidentificationof the

Personsinvolved in the negotiationof the host agreement,and the role of those Persons,as that

informationmay leadto admissibleevidenceconcerningexpartecommunications,prejudgment,or

bias. This information is solely.in thecontrolof Respondents,WMII and theCountyand County

Board,asany meetingsor communicationswhich were improperarenot likely to be heldout in the

public for everyoneto see. Additionally, althoughthe IPCB “generallyconfinesitself to therecord

developedby themunicipality”, it “will hearnewevidencerelevantto the fundamentalfairnessof

the proceedingswere suchevidencenecessarilylies outsideof the record.Countyof Kankakee.ci

aLv. TheCity of Kankakee.el al., PCB03-31 (consolidatedwith 03-33,03-35),p. 4-5 (01/09/03).

In the County of Kankakeeappeal of a siting decision by the City of Kankakee,the IPCB

specifically allowed admission (opposedto discovery, which is a broaderand more flexible

4
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standard)of evidenceconcerning the City’s negotiationsof a host agreementwith the siting

applicant. See,Countyof Kankakeeatp. 4 (discussionofpre-filing contacts).

6. Oiven that information concerninghost agreementnegotiationswas allowed to be

admittedin theCountyof Kankakeecase,thediscoveryofwho negotiatedthehostagreementand

the role(s) of thosepersons.whetheror not ultimately admissiblein this case,is relevantand

legitimate discovery. Therefore,WMII’s objectionsshouldbe overruledandit shouldbe required

to answerInterrogatoryNo. 5.

Responseto WMII Objections to Interrogatory No.6

7. InterrogatoryNo. 6 seeksidentificationof the Personswho draftedthe hostagreement

andwhatportionsof theagreementthosePersonsdrafted. WMII objectsto InterrogatoryNo. 6 for

the sametwo reasonsit objectsto InterrogatoryNo. 5. Petitionerincorporateshis Responseto

WMJI’s objectionsto InterrogatoryNo. 5 asandfor his Responseto theobjectionsto Interrogatory

No. 6, and requeststhat WMII’s objectionsbe overruledand that WMII be required to answer

InterrogatoryNO. 6.

Responseto WIVIII Objections to Intcrro~atorvNo. 7

8. InterrogatoryNo. 7 seeksthe dateson which WMII or its affiliates, parentsor their

officersor employeessubmitteddraftsor the final propertyvalueprotectionplanwhich is attached

asan Exhibit to theI-lost Agreement.This is asimple interrogatorywhich helpsplacea time frame

aroundthehostagreementpropertyvalueprotectionplannegotiations.This is relevantto Petitioner

in its review of cx pane,prejudgment,and bias, in order to put into perspectivethe relationship

communicationsbetweentheCountyandWMII hadon an exhibit to thehostagreementwhich is of

significanceto fundamentalfairnessissuesraisedin more than one way and in more ways than

simply expartecommunications.
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9. Forexample,Petitionerstatesin its AmendedPetitionthat thepropertyvalueprotection

agreementwasnot includedin theapplicationpurchasedby Petitionerandheldby everyoneof the

public participantsand even the HearingOfficer. If, the date on which the subjectexhibit was

submittedto theCounty is, in fact,after thedateof the“filing” ofthesubjectsiting application,then

that informationlegitimatelysupportsthefundamentalfairnessissueraisedby Petitionerconcerning

this Exhibit. Therefore,InterrogatoryNo. 7 is relevantand specifically calculatedto lead to

admissibledIscovery.WMH’s objectionsshould be overruled,and WMII should be directed to

answer Interrogatory No. 7.

Responseto WMH Objections to Interrog.atorv No. 8

10. Along the same lines as InterrogatoriesNo. 5 and 6, InterrogatoryNo. 8 seeks

additional information concerning communicationswhich took place concerning the Host

Agreement. Interrogatory5 seeksPersonswho negotiated,6 seeksPersonswho drafted, and 7

seeksPersonswho Communicatedconcerningtheagreement.Therefore,for thesamereasonsthe

objectionsto InterrogatoryNos. 5-6 shouldbe overruled,~oto shouldtheobjectionsto Interrogatory

No. 8 be overruled. Additionally, outside the timeframe of the host agreementnegotiations,

InterrogatoryNo. 8 seekscommunicationsaboutthe host agreement.for example, if any such

communicationsoccurredduring thependencyof thesiting application. This is to avoida situation

in which, althoughthe host agreementis a part of the siting application, the respondentto an

interrogatoryseekingdisclosureof communicationsbetweenthe applicantand the County Board

during the pendencyof a siting application,canavoid answeringsuchan interrogatoryassucha

communication may have involved the substanceof the host agreementor any proposed

amendmentthereto,ratherthan,perse, thesiting application. Such communicationsare cxpanic

andPetitionerhasa right to inquireasto theiroccurrenceandsubstance.See,CountyofKankakee,

6
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et a!.. v. The City of Kankakee.et al., ?CB 03-31 (consolidatedwith 03-33, 03-35) (01/09/03).

Therefore,for this additionalreason,WMH’s objectionsto InterrogatoryNo. 8 shouldbe overruled

andWMII shouldberequiredto answerthis Interrogatory.

Responseto WMH Objections to Interrogatory No.9

11. InterrogatoryNo. 9 seeksidentificationofcommunicationsbetweenWMII and certain.

identified personsor groups of persons,during a defined time frame. WMTI objects to this

Interrogatory as being overly broad, unduly burdensome,as seeking information concerning

prejudgmentor biaswhenit contendsno specificactsof prejudgmentor bias havebeenallegedby

Petitioner,to the extent this Interrogatoryseeksinformation concerningspecific statutorycriteria.

and as being in excessof the 30 interrogatory limit. The type of discoverysought in this

Interrogatoryis permissiblepursuantto Countyof Kankakee.etal.. v. TheCity of Kankakee.et aL.

PCB 03-31 (consolidatedwith 03-33,03-35)(01/09/03), and the generalandwell-establishedlaw

requiring a larger standardgoverning the breadth of discovery than the standard used for

admissibility. See,ILS.Ct.RuIe2Ol(b)(1)andD.C.V. S.A., eta!., 178 Ill. 2d 551; 687 N.E.2d

1032 (S.Ct. 1997), Additionally, the Interrogatory seeks cx parte communications or

information that will lead to discoverable or admissible evidence concerning cx pane

communications,in addition to bias and prejudgment,which WMII fails to addressin its

objection. Therefore,WMII’s objectionswith respectto breadthand burden,and its objection

alleging a requirementthat specificactsbe atissue, should be overruled.

12. Further, the fact that no specific fundamentalunfairnesswasallegedwasat issue in

anotherdiscoverydisputeconcerninginterrogatoriesin the caseWasteManagementof Illinois,

Inc. v. County Board of Kane County, PCB 03-104,and, eventhoughthe Petitionerdid nor

7
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allege, in that case,any specific actsof prejudgment,bias or expanecommunications,it was

allowed to seek discovery on a similar topic. See, Waste Managementof Illinois, Inc. v.

County Board of Kane County, PCB 03-104, Order dated March 12, 2003. Petitioner’s

AmendedPetition, in this case,specifically outlines and identifies fundamentalfairnessissues

on appeal,to which this Interrogatoryis relevant.

13. Finally, asrespectsWMII’s objectionthat Interrogatory9 exceedstheallowable,30

interrogatories,WMII’s objectionmust fail. Interrogatorieswith subpartsthat relate to and

further specify the main interrogatory are not counted as separateinterrogatories. For

example, in the Illinois Supreme Court approved form interrogatories, many of these

interrogatorieshavesubparts,which if countedas individual interrogatorieswould exceedthe

30 allowable interrogatories.See~form Motor Vehicle Interrogatoriesto Defendants,Nos. 7

and 9; form Matrimonial Interrogatories,Nos. 4, 6-10, 12-20. WMII makesno objectionor

argumentthat the subpartsof the individual Inrerrogatorieswhich it contendsexceedthe 30

allowable numberareunrelatedto the main Interrogatory. Therefore,WMII’s objection on

this groundmust alsobe overruledand WMLI shouldbe directedto answerthe Interrogatories.

to which this objectionis made,includingbut not limited to InterrogatoryNo. 9.

Responseto WMII Objectionsto Interrogatory Nos. 10 -12

14. WMII makesthesameobjectionsto InterrogatoryNos. 10-12aspreviouslyaddressedin

this Response.SinceWMII’s objectionsarethesameasthoseobjectionsaddressedpreviouslyin

this Response,Petitionerrelieson andincorporatesits Responsesto thoseobjections,above,asand

for its Responsesto WME’s objectionsto theseInterrogatories.Therefore,theobjectionsbyWMII

shouldbe overruled,andWMIJ shouldbe requiredto answerInterrogatoryNos. 10-12.

S
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Re~ponseto WMII Objectionsto Interrogatory No. 13

15. WMII makesthesameobjectionsto InterrogatoryNo. 13 aspreviouslyaddressedin this

Response.Additionally, however,WMII objectsto InterrogatoryNo. 13 alleging that the phrase

“concerningor relatingto thedevelopmentof a landfill expansion,at within oradjacentto thesite

thatwasthesubjectoftheSitingApplication” is vagueandambiguous,withoutstating,specifically.

what portionofthatphraseWMII doesnot understand.Thephraseis plain andconcise,formulated

with readily understandablewords. It is relevantasany discussionsconcerninga landfill expansion

at or adjacentto thesitewhich wasthesubjectoftheSitingApplication,is, arguably,anddepending

on the titnefrarneof such communication,an cx parte communication,eventhough the ~Siting

Application” per Se, may not have specifically been discussed. Therefore.this objection from

WMTI shouldbe overruled.

16. Additionally, asrespectsthe remainderof WMII’s objectionsto this Interrogatory,since

theyarethesameas thoseobjectionsaddressedpreviouslyin this Response,Petitionerrelieson and

incorporatesits Responsesto thoseobjections,above,asandfor its Responsesto WMII’s objections

to theselnterrogatories~.

Responseto WMII Oblections to Interrogatory Nos. 14-17

17. WMII makesthesameobjectionsto InterrogatoryNo. 14-17aspreviouslyaddressedin

this Response.Since\VMH’s objectionsare the sameasthoseobjectionsaddressedpreviously in

this Response,Petitionerrelieson and incorporatesits Responsesto thoseobjections,above,asand

for its Responsesto WMII’s objectionsto theseInterrogatories.Therefore,theobjectionsbyWMII

shouldbe overruled,andWMII shouldbe requiredto answerInterrogatoryNos. 14-17.

9
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Responseto WMfl Objections to Interrogathrv No. 18

18. WMII objects to InterrogatoryNo. 18, which seeksidentificationof those documents

which were physically filed on “August 16, 2003” with the County, on the basis that the

typographicalerror which occurredin the date “August 16, 2003” makesthe Interrogatoryvague

andon its repeatedbasisthatInterrogatoryNo. 18, exceedsthenumberof interrogatoriesallowedto

be served. Clearly WMII understands that the August
16

t11 date wasintendedto reference“August

16, 2002” ratherthan 2003,not only becauseit is logical, but alsobecause.if it didn’t seethat date

error asan error, it would not havestatedin its objectionsthat theInterrogatory“identifies a filing

date.” Petitionerhereinamendsits InterrogatoryNo. 18 to stateAugust 16, 2002, ratherthan

August 16, 2003, and asksthat WMII objectionbe overruled. Further,with respectto WMII’s

quantity of interrogatoriesobjection,Petitionerrepeatsandincorporatesthe relevantportion of its

Responseto objectionsto InterrogatoryNo. 9 (Paragraph13), as and for its Responseto this

objectionto InterrogatoryNo. 18.

Responseto WMII Objectionsto Interrogatory No. 19

19. InterrogatoryNo. 19 seeksidentification of WMII’s defensesto the fundamental

fairnessissuesidentifiedin PetitIoner’sAmendedPetition. WMH objectsto suchdisclosureon the

basis that “legal defensestrategies”are not subjectto disclosureand that the Interrogatoryseeks

“attorney —client privilege” and “work-productdoctrine” information. \VMII also objectsto this

Interrogatoryas it alleges it exceedsthe30 allowablenumberof interrogatones.WMII’s objections

must fail, as the Interrogatorydoes not seek “strategies”of counsel.it seeksidentification of

defenses. This is a common place interrogatoryand is substantiatedby Illinois SupremeCourt

approved,form interrogatolies,which similarly, seekinformationconcerningthedefenseofacase.

For example,in the form Medical MalpracticeIriterrogatories,numbers6 and7, a plaintiff seeks

10
Printed on RecycledPaper

T3d ~899C17I86 01 8150 0175280 M0èIè~bH~S )~èIè13flOèIZI Nd 62:17 32102 11 ~d~i



identificationof all medicalpublications,journals,rules, regulations,and othermaterials,which a

defendantintends to use in defenseof a complaint. Similarly,. Illinois SupremeCourt Rule

201(b)(l) requires“full disclosureregardingany matterrelevantto the subjectmatterinvolved in

thependingaction,whetherit relatesto theclaimordefense.. .“. Finally, WMII citesno caselaw,

rule or law in supportof its objection. Therefore,WMII’s objectionsto this Interrogatoryshouldbe

overruled,andWMII shouldbe directedto answer.

20. Alternatively,if theHearingOfficer believesthewordingofInterrogatoryNo. 19 canbe

construed(although not the intent of the drafter) to seek “legal defensestrategies,”Petitioner

requestsleaveto amend,instanter,the Interrogatoryto read:“Identi~’and describeeachandevery

fact supportingWMII’s defenseofthe fundamentalfairnessissuesitemized in PetitionerWatson’s

AmendedPetitionfor Reviewof Siting.”

21. WMII additionally objects to this Interrogatoryasexceedingthe allowable numberof

interrogatories.Petitionerrepeatsandincorporatestherelevantportionof its Responseto objections

to InterrogatoryNo. 9 (Paragraph13), asandfor its Responseto this objectionto InterrogatoryNo.

19. Therefore, WMIFs objectionsshould be overruledand WMIT should he requiredto answer

InterrogatoryNo. 19.

Responseto WMII Objections to Interrogatory Nos.20-23

22. WMII objectsto InterrogatoryNos. 20-23 on the sole ground that they allegedly

exceedthe allowablenumberof interrogatories. Petitionerrepeatsand incorporatesthe relevant

portionof its Responseto objectionsto InterrogatoryNo. 9 (Paragraph13), asandfor its Response

to this objection to InterrogatoryNos. 20-23. Therefore,WM1I’s objectionsshould be overruled

andWMII should berequiredto answerInterrogatoryNos.20-23.

11
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Responseto W~fflObjections to Interro~torvNo. 24

23~InterrogatoryNo. 24 seeksidentification of everyPersonwho signeda report or any

portion of the Siting Application. \V~IIIobjectsallegingthat the Interrogatoryseeksinformation

relatedto thestatutorycriteriaandthat it exceedstheallowablenumberofinterrogatories.

24.. Seekingidentificationof the individuals who signedportionsof the application is not

seekinginformation concerningthe criteria. It is relevantto Petitioner’sdisclosedfundamental

fairness issue identified in ParagraphlO.E. of Petitioner’s AmendedPetition for Review (the

opening sentenceof that subparagraphstates: “The public hearings were not fair, due to

unavailability of WMII’s witnesseswho had substantialinput in the preparationof the siting

application and its Criteria-specific reports.”). Therefore, WMJI’s objection should be

overruled. Alternatively, to the extent leave is neededat this time, Petitionershould be

grantedleave to propoundrequeststo admit to WMII on this subjectmatter.

25. Finally, as respectsWMII’s objection on the ground that Interrogatory No. 24

exceed the allowable, 30, number of interrogatories,Petitionet~repeatsand incorporatesthe

relevantportionof its Responseto objectionsto InterrogatoryNo. 9 (Paragraph1 3), asand for its

Responseto this objection to InterrogatoryNos. 20-23. Therefore,WMII’s objectionsshouldbe

overruledandWMII shouldbe requiredto answerInterrogatoryNo. 24.
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WI4ERPPORE.PetitionerMichael Watsonrespectfullyrequeststhe IPCB HearingOfficer

to overruleWMII’s objections,andrequireWMII to answerthe subjectInterrogatories.

Dated: April 11, 2003 PETITIONERMICHAEL WATSON

By ~

JenniferJ. SackettPohlenz
Querrey & Harrow, Ltd.
175 WestJacksonBlvd., Suite 1600
Chicago,Illinois 60604
(312) 540-7000
Attorney RegistrationNo. 6225990
Attorneyfor PetitionerMichael Watson

D,t~um~ntit: 818623
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD

WASTE MANAGEMENT OF ILLINOIS. INC., )
)

Petitioner, ) No. PCB03-104
)

vs. ) (Pollution ControlFacility
) Siting Application)

COUNTY BOARD OFKANE COUNTY, )
ILLINOIS, )

)
Respondent. )

YA$.TEMANAGEMENT OF ILLINQ15, I~C.’SR~S~ONSETQ
ICANE COtTNTY p iio~sroINTERROGATORTES

WasteManagementof Iflinois, Inc.,by its attorneys,Pederse~& Houpt, respondsto

KaneCounty’sObjectionsto Interrogatoriesby stating as follows:

.~Thj~ctionto Definition D.

1. KaneCountyobjectsto Definition t) asoverly broadandirrelevantbecauseit

includeswith the meaningof’Siting Application’ theSiteLocationApplicationfiled

February13, 2002,andJune14, 2002. Respondentclaimsthat sincetheApplication filed

February13, 2002 is not partof thepublic recordin thismatterand is not theapplicationon

which the publichearingswereheldor on which KaneCountymadeits decision,any discovery

requestrelatedto this applicationis overbroadand irrelevant.

2. KaneCounty’sobjectionis without merit. Thefirst official actto commencethe

localsiting processfor the WoodlandTransferFacility wastheservicearid publicationitt

Januaiy2002,ofNoticeofI~tefltto File theSiteLocationApplicationfor theWoodland

ThisDa~x~er~!£~Prir!~dOn Recycled Pcper.

~6U474.I
EXHIBIT

~8S8017IBB 01 8150 21~52SO P~0~~H-~ d~3fl~~d Nd 82:17 0002 TI ~H



tra.nsferFacility. That Application wasfiled February13, 2002. Until that Applicationwas

withdrawnin May, 2002, due to an allegedlackofnotice, therequestwaspendingbeforethe

KaneCounty Board,to whichall governing,proceduralandfundament~1fairnessrulesapplied.

CountyBoardmemberswererequiredto abideby thoserules,including the1imitation~on

prejudgmentandcx partecornmtmicarion.s.

3. TheFebruary14 Applicationwasin afl materialrespectsthesameastheSite

LocationApplication flied June14, 2002. Thesameproceduralrulesappliedto both. Actionsof

KaneCountyBoardmembersgovernedby theserulesoccurringfrom January2002 to June13,

2002, would very likely affect thefairnessof thesiting proceedingson thesameApplication

occurringfrom June14, 2002to December10, 2002. At aminimum,suchactionsmayin some

wayreasonablyrelateto thefairnessoftheproceedings.Thus, initerrogatoriesthat seekfacts

coveringtheJanuary2002- Janu~zy2003time frameareproperlyrequestingrelevantfactsor

factsthat mayleadto thediscoveryofrelevantin.forrnation, 35 Ill.Adm.Code §101.616(a).

Objectionto Definition H.

4. Respondentobjectsto thetime periodfor answeringthe intet-rogatoriesas

overbroadandburdensome.In addition,Respondentarguesthatany time frame prior to June14,

2002, is burdensomebecauseany suchprefihingdiscussionswould not be~ parte.

5. As statedabove,thesitingprocessfor theWoodlandTransferFacility

commencedin January,2002. Discussionsorcommunicationsrelatingto factsor information

relevantto theSite LocationApplicationwould likely haveoccurredat anytime afterformal

commencementof the sitingprocessin January2002. In any event,the interrogatoriesseeking
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communicationsduringtheJanuary2002 - January2003 timeframearerezson.ablycalculatedto

leadto thediscoveryofinformationrelevantto fundamentalfairness,includingprejudgment,cx

partecornmu.nicatjonandevidencedehorstherecord. 35 fll.Adm.Code §101.616(a).

Corrirnunicationsprior to Jane14, 2002,mayrelatedirectly to thesefundamentalfairnessissues.

Moreover,communicationsafterDecember10, 2002,mayreferorrelateto prior contactsor

informationthatconcernfundamentalfaIrness. This is particularly truewhere,ashere,anumber

ofCounty8oardmemberswereswornin thesamedaytheyvotedon theSiteLocation

Application* December10, 2002.

6. Respondentfurthercontendsthat thetimeframeis overly broadfor theseCounty

B~~rdmemberswho werecitizensuntil theywereswornin on December10.

7~ The requLremnentsof fundamentalfairnessapplyto every CounryBoardmember

who voteson the siting request. Therule thattheCountyrenderon adjudicativedecision,

withoutprejudgmentor inappropriateex partecontacts,appliesto all CountyBoardmembers

who voteasdecisionmakers,regardlessof whentheytake office. County~oardmemberswho

literally appearat thela.st momentto voteon a siting:equestarenotexcusedfrom theStnC.tures

offundamenìtalfairness,

Objectionto 1nterrog~atoryNo. 2.

8. Respondentobjectsto InterrogatoryNo. 2 becauseit requestsattorney-client

comrnunicatjons

9. Ms. Sackett-PoblenzrepresentedtheCountyand CountyStaffduringthese

proceedings.Shedid. not representthedecisionrnaker,the KaneCountyBoard. Her

1hi.~Docz~enei~?rbiied an R~yc.~kdPoper.
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represerI~.tionof CountyStaffbeganno laterthanFebruary13, 2002,andcontinuedthroughher

preparationofthe “County ReviewTeam’sSummaryoftheSiting ?roceedings~andthe

December10 voteoftheKaneCountyBoard In fact,theKaneCountyRulesof Procedu.refor

NewRegionalPollution ControlFacility SiteApprovalApplicationsprohibitedany

communicationbetweenMs. SackettPohlenzandtheHearingOfficerandtheDirector of the

CountyDepartmentofEnvironmentalManagement,bothofwhom advisedtheKaneCounty

Board, SeeKaneCountyOrdinanceNo.01-281,Sections11-104,1 l-105(d)(1l)(f)(5). Thus,

thecommunicationsrequestedwou]d not involve privilegedattorney-clientccmnmunication

10. Respondentfurtherobjectsto InterrogatoryNo.2 becauseit requests

communicationsbetweenCountyBoardmembers.

ii. Discussionsor communicationsbetweenoramongCou.nty Boardmembersmay

be particularlyrelevantto issuesof prejudgment,inappropriatecx partecontactswnh non-

County Boardpersonsandfactsdehprstherecord. This is especiallytrueherewherefive

CountyBoardrnerribersvotedon thesiting requestthesameday theywereswornin asCounty

Boardmembers.Requiringanswersto this interrogatorywill not “chill” appropriatedi.~cussions

amongCountyBoardmembersregardingthe siting request. Theinterrogatoryis important,

however,to discoverycommunicatIonsthatmayimplicate ndamentalfairness,suchas

discussionswith constituentsandiniforz-nationobtainedor conveyedoutsidetherecord.

12 Respondentrepeatsits earlierobjectionthat County~oardmembersswornin

December10 arenot boundby therules prohibiting cx partecommunications,arid henceshould

nothavet~ answerin a time framethatprecedestheirswearingin, Thus, Respondentcontends
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thattheappropriatetime framefor theseCountyBoardmembersis oneday- December10 - the

daytheywereswornin and votedon thesitingrequest.

13. Forthereasonssetforth iii paragraphs5 and7 above,Respondent’sobjectionis

withoutmerit. Decisionmakers,regardlessofwhenthey takeoffice, arerequiredto comply with

theprinciplesoffundamentalfairness. By voting on asiting request,2. CountyBoardmemberis

obligatedto adjudicatein a ftmdamentaifair manner,whichincludesno prejudgmentor

inappropriateex panecontacts.The inten~ogatoryis designedto obtainfactsor information

relevantto thesefundamentalfairnessissues.

14. Interrogatoriesthatseekrelevantinformation orarereasonablycalculatedto lead

to the discoveryofsuchinformationareproper. Informationthatrefersorrelatesto prejudgment

of the siting request,ex partecommu~,jcatjon.s,andevidenceoutsidethesiting recordis relevant,

andthusdiscoverable,in this appeal. Suchrelevantinformationincludespre..filing

communications.Q~untvof~inkakee v. city ofKankakee,No. PCB03-31,slip op.atS

(January9, 2003). Respondent’sobjectionsshouldbe rejectedandRespondentshould be

requiredto answertheinterrogatoriesby March 10, 2003.

Respectaillysubmitted,

This DQCTLmentis’ Prmnicdon Rec,’ckdP~pe-r.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MICHAEL WATSON,

Petitioner, No. PCB 03-134

vs. (Pollution Control Facility Siting
Application)

COUNTY BOARD OF KANKAKEE
COUNTY, ILLINOIS, and WASTE (Consolidated with PCB 03-125, 03-
MANAGEMENT OF 133, 03-1 35)
ILLINOIS, INC.,

Respondent.

MICHAEL WATSON’S RESPONSE BRIEF IN OPPOSITION TO WASTE
MANAGEMENT OF ILLINOIS, INC.’S MOTION TO QUASH SUBPOENA ISSUED TO

PATRICIA BEAVER-McGARR, JEREMY R. WALLING & INTEGRA REALTY
RESOURCES

Now comes the Petitioner, MICHAEL WATSON, by and through his attorneys,

QUERREY & HARROW, LTD., and in response to WASTE MANAGEMENT OF

ILLINOIS, INC.’S Motion to Quash the subpoena issued to Patricia Beaver-McGarr,

Jeremy R. Walling and Integra Realty Resources, alleges and states as follows:

1. MICHAEL WATSON has filed an Amended Petition For Review of The

Decision by the County Board of Kankakee concerning siting of a new Pollution Control

facility. One of the bases of the Petition is that the local siting review procedures,

hearings, decisions and process were fundamentally unfair.

2. The Petitioner caused a subpoenato be issued and served upon Patricia

Beaver-McGarr, Jeremy R. Walling and Integra Realty Resources in a timely manner.1

3. Patricia Beaver-McGarr was called by the ApplicantiRespondent to testify

concerning 415 ILCS 39.2(iii) requiring Applicant to establish that the proposed facility
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has been located to minimize the affect on the value of the surrounding property.

During cross-examination, it was established that Ms Beaver-McGarr has used various

CVs wherein the information concerning her credentials varies. It was brought into

question as to whether she ever obtained a degree from Daley College. There was

cross-examination on this issue. During cross-examination, Respondent/Applicant’s

attorney represented that Ms. Beaver-McGarr did in fact obtain a degree and that it

would produce the degree or in the alternative produce her for further examination.

(11/20, 9:00am., Tr. 15-16). Respondent/Applicant’s attorney did not produce the

degree as represented and promised nor did it produce Ms. Beaver-McGarr for further

cross-examination as represented and promised.

4. The Petitioner and all participants involved in the hearings are entitled to

full and complete cross-examination on all relevant matters especially as to an expert’s

purported credentials. It is clear, unconitradicted and uncontroverted that the Petitioner

and all other participants were not afforded an opportunity to fully and completely cross-

examine Ms, Beaver-McGarr. If the Petitioner was allowed to perfect its impeachment

and establish that Ms. Beaver-McGarr had perjured herself, additional cross-

examination would have been conducted into additional areas including but not limited

to what extent the report and purported underlying basis was in fact her work product.

As a result, the hearing was fundamentally unfair,

5. The framework and rules governing discovery on matters pending before

the Pollution Control Board are contained in 35 Ill. Adm. Code Section 101.616 etseq.

Section 101 .616(a) sets forth the scope of discovery and provides in pertinent part, “all

1 Pursuant to order, the Respondent was required to serve all objections to discovery by fax on or before

noon on April 10, 2003. Respondent did not attempt to serve the Motion to Quash until approximately
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relevant information and information calculated to lead to relevant information is

discoverable”. 35 Ill. Adm. Code Section ‘101.616(a). Furthermore, ultimate use and

admissibility is irrelevant. Section 101.616(e) specifically provides “it is not a ground for

objection of the testimony of a deponent or person interrogated will be admissible at

hearing, if the information sought is reasonably calculated to lead to relevant

information”, 35 Ill. Adm. Code Section 101 .616(e).

6. In essence, the subpoena served upon Patricia Beaver-McGarr, Jeremy

R. Walling, and Integra Realty Resources seeks production of the Integra “job file”,

Each of the three were subpoenaed to avoid any issues as to who has custody of said

file, The file may contain relevant information including but not limited to Ms. Beaver-

McGarr’s credentials or lack thereof and whether the report and bases of the report

were the product of Ms. Beaver-McGarr, lntegra or was obtained from some other

source.

7. It is clear that the Petitioner and other participants in the Public Hearing

did not have full and fair opportunity to cross-examine Ms. Beaver-McGarr. The

Applicant/Respondent wants the Petitioner to explain how the contents of that file will

aid in establishing the fundamental fairness argument without the Petitioner having an

opportunity to review the file. Ultimately, the contents of the file may not be of any

benefit and/or inadmissible however, that is not the test. The test is whether the file

contains relevant information or information which may lead to the discovery of relevant

information The Respondent has failed to assert any privilege as to the contents of the

file as a privilege does not exist. The request is not burdensome as the file need only to

be turned over to a copy servicefor reproduction at Petitioner’s expense.

12:37 pm. on Apr~l10, 2003 and therefore, is untimely and should be stricken.
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WHEREFORE, the Petitioner, MICHAEL WATSON, prays that Respondent’s

Motion to Quash be denied or for such other relief deemed appropriate. In the

alternative, Petitioner suggests, if deemed necessary, the subpoena be limited to any

and all correspondence and communications between deponent Patricia Beaver-

McGarr and WMII.

Respectfully submitted,

QUERREY & HARROW, LTD.,

By: — ~

David Flynn
Jennifer J. Sackett Pohlenz
Querrey & Harrow, Ltd.,
175 W. Jackson Boulevard
Suite 1600
Chicago, IL 60604
(312)540-7000
Attorney Registration No. 6225990
Attorney Registration No. 6204228
Attorneys for Petitioner Michael Watson

Docurnent#: 818715
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BEFORETfliE ILLINOIS FOLLUTION CONTROL BOAI~D

MICHAEL WATSON,

PetItioner, No. PCE 03434

vs. (Pollution Control Facility Siting
Application)

COUNTY BOARD OF L~LNKAKEE
COUNTY, ILLINOIS, and WASTE (Consolidated With PCB 03-125,03-
MANAGEMENT OF 133, 03-135,03-144)
ILLINOIS, INC.,

Respondent.

PETITIONER MICHAEL WATSON’S RESPONSETO
COUNTY BOARD OF KANXAKEE’S

OI3JECTIONS TO WATSON’S INTEROGATORIES

NOW COMES, PetitionerMichael Watson,by and throughhis attorneysat Querrey&

Harrow, Ltd., and pursuantto the rules of Illinois SupremeCourt and the Illinois Pollution

Control Board (IPCB), provides the following Responseto RespondentCounty Board of

Kankakee’sObjectionsTo PetitionerMIchael Watson’sTnterrogatorics:

Introduction

1. The County Boardof Kankakee(County)objectsto the definition of RelevantTime

andInterrogatoryNos. 5-14 and24-25. Theobjectionto thetimeframeis addressedseparately

from theremainingobjections,below.

2. As respectsthe County’sassertionthat thetimeframeof the Interrogatoriesis overly

broad~the timeframe defined in the Interrogatoriesis from August 1, 2001 to February 28.

2003. This is less than two monthsprior to the adoptionof Resolution01-10-09-393by the

County and County Board, which Resolutionpurportsto amendthe Solid WasteManagement

Planof theCountyto specificallyreferencethe Facility and WMII asthe operator. This ~peci~
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reference,not the processthe County went through in passingthe Resolution, is evidenceof

prejudgmentand, assuch, is an issueon which discoveryis allowable Further,thereweretwo

siting applicationsfiled by WMII in this case,oneon or aboutMarch 29, 2002, andtheotheron

or aboutAugust 16, 2002. The first applicationwaswithdrawnby WMII dueto a notice defect.

Therefore,a timeframethat encompassesthe pre-March29, 2002 siting application, is, under

previousapplicationsof theCountyofKarikakee.etaL v. TheCity ofKankakee,et aL. PCB03-31

(consolidatedwith 03-33,03-35) (01/09/03),andin discoveryrulings in theWasteManagementof

Illinois. Jnc. v. CountyBoardof KaneCoui1i~r,PCB 03-104,case,anacceptabletirneframewhich is

not unduly burdensomeor broadfor discoverypurposes. Thus, the County’s objection to the

timeframeshouldbe overruled.

3. Additionally, to the extent the County assertsthat communicationsbetweenits two

outside law firms, Swanson,Martin & Bell and 1-Jinshaw& Culberison,are confidential or

privilegedcommunications,suchobjectionmustbe overruledasrespectsthe timeframeduring

which either of the two Siting Applicationsfiled by WMH before the County were pending

(specifically, betweenthe initial filing date on or around March 29, 2002 and the date the

initial application was withdrawn by WMII, on July 22, 2002, and then, again, during the

pendencyof thesecondsiting application,betweenits filing dateon or aroundAugust 16, 2002

and the decisiondateof the County on January31, 2003). asthesefirms representeddifferent

“clients” during this period of time and were barred by the rules of ex parre from

communicationsduring the pendencyof theproceedings. Swanson,Martin & Bell represented

the County Board and the County Regional Development& Planning Commission, and

Hinshaw & Culbertsonstated its representationto be of the County staff (It. 11/18/03, 1”

2
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** 917~Ei~d ThiJ~01 **.

session, p. 15-16). Therefore, to the extent such objection is raised with respectto the

timeframesduringwhich a siting applicationwas on file, it mustbe overruled,asduring those

periodsof time thetwo law firms representedtechnicallydifferent entitiesand were subjectto

expanecommunicationrestrictions.

4. Finally, asrespectsthe County’s remainingobjections,they overlapand repeatthe

objectionsmadeby WMII to Petitioner’s Interrogatoriesand DocumentProductionRequests,

and, therefore, given the short timeframe Petitioner has to respond to these objections,

Petitioner repeats and incorporates its Responsesto WMII~sObjections to Petitioner’s

lratcrrogatoriesandDocumentProductionRequestsasandfor its Responseherein.

WHEREFORE,PetitionerMichael WatsonrespectfullyrequeststheIPCB HearingOfficer

to overrulethe County’sobjections,andrequiretheCounty to answerthesubjectInterrogatories.

Dated: April 11, 2003 PETITIONER MICHAEL WATSON

~

Jennifer J. SackettPohlenz
Querrey & Harrow, Ltd.
175 WestJacksonBlvd., Suite 1600
Chicago,Illinois 60604
(312) 540-7000
Attorney RegistrationNo. 6225990
Attorneyfor PetitionerMichaelWatson
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Querr~y&&rroW, Ltd.
175 Wc,,tJacksonBoulevard
Suitc 1600

Chicz~gu,XL 60604-2~27

T8L (312)540-7000
FAX (312)540-0575

Querrey~ Harrow
CLEPJ<’S OI~P1CE

AP~11. 2003
STATEOF ILLINOIS

PoI!utj0~Con
Xo!ict, TL

Mcrrillvitle, INNew York, NY
Waukegan, IL

Wheaton. IL

Jennifer J. Sack~tCPohlcnz

Direct Dial: (312) 540-7540
E-mail: jpph1enz~guerrev.c~~

As~lstant:AlesiaMansfield

TO: NAME / COMPANY;
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DATE: April 11, 2003

FAX NUMBER:

Representative
UK, Office;
London

BradleyHalloran/ IPCB
ElizabethS.Harvey I Swanson,Martin & Bell
KennethA. Leshen
Donald Moran/ Pedersen & Houpt
GeorgeMueller
RichardPorter/ Hinshaw& Culbertson
L. Patrick Power
Keith Runyon

FROM: JenniferJ. SackettPohlenz

(312)814-3669
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(815) 937-0056
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