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NOTICE OF FILING
TO:  See attached Service List

PLEASE TAKE NOTICE that I have filed today with the Illinois Pollution Control
Board the attached ENVIRONMENTAL GROUPS’ RESPONSE TO ILLINOIS
POLLUTION CONTROL BOARD ORDER TO SHOW CAUSE copies of which are
attached hereto and herewith served upon you.

Respectfully submitted,
|\ W
Dated: April 29, 2019 Jeffrey Hammons (IL Bar No. 6324007)
Environmental Law & Policy Center
35 East Wacker Drive, Suite 1600
Chicago, IL 60601

thammons@elpc.org
(785) 217-5722
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CODE 841
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ENVIRONMENTAL GROUPS’ RESPONSE TO ILLINOIS POLLUTION CONTROL
BOARD ORDER TO SHOW CAUSE

Environmental Groups (Prairie Rivers Network, Sierra Club, and Environmental Law &
Policy Center) submit this response to the Board’s March 28, 2019 Order to Show Cause for why
this docket should not be closed. Because there is pending legislation directly on the subject of
coal ash regulation in the Illinois General Assembly, we oppose dismissing this docket until
there is clarity on whether the pending legislation will be enacted. As a result, we request that the
Board delay any decision on dismissing this docket until after the official legislative session ends
on May 31, 2019, and allow parties to comment on appropriate next steps on June 14, 2019.

BACKGROUND

The scope of coal ash pollution in Illinois is extensive. Some of the Environmental
Groups recently published a report documenting the extent of such pollution. See CAP AND RUN:
Toxic COAL ASH LEFT BEHIND BY BIG POLLUTERS THREATENS ILLINOIS WATER (Nov. 27,

2018)." The report found that dozens of coal ash impoundments in Illinois are unlined.” 1d. at 9;

! Available online at https:/illinoiscoalash.files.wordpress.com/2018/12/ilcoalashreport_capandrun.pdf (last
accessed April 25, 2019), archived at https:/perma.cc/Q29L-E9XE

? The federal coal ash rule defines ash impoundments (or ponds) as unlined if they cannot meet the rule’s liner
design standards. For existing impoundments, the design standards require a very low conductivity “composite
liner” made up of clay plus a geomembrane (plastic) liner, or an “alternative composite liner” with similarly low
conductivity. 40 C.F.R. § 257.71; Util. Solid Waste Activities Grp. v. Envtl. Prot. Agency, 901 F.3d 414, 432 (D.C.
Cir. 2018) (vacating provision considering solely clay-lined impoundments to be lined). Owners of coal ash units are
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see also Attachment A, CAP AND RUN: TOXIC COAL ASH LEFT BEHIND BY BIG POLLUTERS
THREATENS ILLINOIS WATER (Nov. 27, 2018)° (Attachment A lists out the known liner status of
most impoundments in Illinois).

The dozens of unlined impoundments in Illinois pose a great risk to the environment and
public health. As the D.C. Circuit recently found, while lined impoundments only have a 0.1
percent chance of contaminating groundwater at drinking water wells a mile distant from the
impoundment parameter, unlined coal ash impoundments have at least a 36.2 percent chance of
contaminating groundwater at such a distance. Util. Solid Waste Activities Grp. v. Envtl. Prot.
Agency, 901 F.3d 414, 428 (D.C. Cir. 2018). The D.C. Circuit further summarized the risks from
unlined impoundments as follows:

The record shows, however, that the vast majority of existing impoundments are

unlined, see Regulatory Impact Analysis 3-4, J.A. 1108, that unlined

impoundments have a 36.2 to 57 per cent chance of leakage at a harmfully

contaminating level during their foreseeable use, see id. at 4-9, 5-22, J.LA. 1111-

1112, and that the threat of contamination from unlined units exceeds the EPA’s

cancer risk criteria and thus “generally will be considered to pose a substantial

present or potential hazard to human health and the environment,” 80 Fed. Reg. at

21,449-21,450; see Risk Assessment 5-5, J.A. 1041.
Id. at 427.

RESPONSE

While we generally agree with the Board that some of the record in this docket has

become stale, we oppose dismissing this docket at this time for two reasons. First and primarily,

we oppose dismissing the docket because there is pending legislation in the Illinois General

Assembly directly on the issue of coal ash regulation. On January 9, 2019, Senate Bill 09, titled,

required to certify that their liner meets the rule’s design criteria. If a liner does not meet the prescribed criteria, or if
an owner fails to certify the liner, then the rule defines that ash pond as “unlined.”
? Attachment A available online at

https://drive.google.com/file/d/0B2GI2qumwuw2M272QUZyYmZJOEZGQVQ4LTJ3bjdoWWtVOUIj/view (last
accessed April 25, 2019), archived at https:/perma.cc/P82X-YN3V.
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as amended, “Coal Ash Pollution Prevention Act,” was filed with the Illinois General Assembly.4
The outcome of this pending legislation, and whether or not it will be enacted, has a direct effect
on whether or not dismissing this docket would cause actual prejudice to our interests. As
amended, the pending legislation would provide the Board additional authority to regulate coal
ash impoundments and landfills and require the Agency to propose new coal ash impoundment
rules later this year. In the event the pending legislation is enacted, the Board and the parties
should consider whether it would be appropriate to enact implementing regulations in a new
docket or in this docket.

Second, we oppose dismissing the docket because there is an urgent need for
comprehensive regulations to govern the closure and corrective action (cleanup) of the many
polluting coal ash impoundments in Illinois. In particular, because federal law will require
dozens of unlined impoundments in Illinois to close, there need to be Illinois rules in place that
prioritize closure of high-risk impoundments and those near areas with environmental justice
concerns, and do so in a manner that ensures safe closure, complete cleanup, and meaningful
public participation. Right now, there is no clearly required process for such corrective action
and closure activities, nor are there any rules allowing public participation in the process or rules
ensuring the closure of impoundments pursuant to the federal rules is as protective as possible.

Due to the pending legislation on this topic and the urgent need for regulation, we cannot
be certain whether closure of this docket will cause prejudice. As a result, the Board should hold
off on dismissing this docket until the fate of that pending legislation is known. Therefore,
because the official legislative session ends on May 31, 2019, the Board should invite parties to

comment on appropriate next steps on June 14, 2019 and then reassess whether dismissal is

*http://www.ilga.gov/legislation/BillStatus.asp? DocNum=9& GAID=15&DocTypel D=SB&Legld=11358 1 &Session
ID=108&GA=101
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warranted.

Dated: April 29, 2019

Respectfully submitted,

\ W
Jeffrey Hammons (IL Bar No. 6324007)
Environmental Law & Policy Center

35 East Wacker Drive, Suite 1600
Chicago, IL 60601

jhammons@elpc.org
(785) 217-5722

Counsel for Environmental Law & Policy
Center

Jennifer Cassel (IL Bar No. 6296047)
Earthjustice

1010 Lake Street, Ste. 200

Oak Park, IL 60301

(215) 717-4525 (phone)

(212) 918-1556 (fax)
jcassel@earthjustice.org

Counsel for Prairie Rivers Network

Faith E. Bugel (IL Bar No. 6255685)
Attorney at Law

1004 Mohawk Road

Wilmette, IL 60091

(312) 282-9119

fbugel@gmail.com

Counsel for Sierra Club
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing NOTICE OF FILING and ENVIRONMENTAL
GROUPS’ RESPONSE TO ILLINOIS POLLUTION CONTROL BOARD ORDER TO
SHOW CAUSE were served electronically to all parties of record listed below, on April 29,

2019.

R14-10 SERVICE LIST:

City of Springfield

Interested Party

Deborah J. Williams

Deborah. Williams@cwlp.com
Office of Public Utilities

800 East Monroe, 4th Floor, Municipal Bldg.

East
P:217-789-2116

Ameren

Interested Party

Michael Smallwood - Consulting Engineer
msmallwood@ameren.com

1901 Chouteau Avenue

St. Louis, MO 63103

314-554-3063

Kincaid Generation LLC
Interested Party

P.O. Box 260

Kincaid, IL 62540

Respectfully submitted,

/s/ Jocelyn Castro

Jocelyn Castro

Legal Assistant

Environmental Law & Policy Center
35 East Wacker Drive, Suite 1600
Chicago, IL 60601

jcastro(@elpc.org

(312) 795-3719

Dynegy Midwest Generation, Inc.
Interested Party
Rick Diericx - Senior Director

Aric.Diericx(@dynegy.com
1500 Eastport Plaza Dr.
Collinsville, IL 62234-6135

Electric Energy, Inc.
Interested Party
2100 Portland Road
P.O. Box 165
Joppa, IL 62953

Prairie Power, Inc.

Interested Party

Alisha Anker - V. P. Reg. & Market Affairs
3130 Pleasant Run

Springfield, IL 62711
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Southern Illinois Power Cooperative
Interested Party

Jason McLaurin
jmclaurin@sipower.org

11543 Lake of Egypt Road
Marion, IL 62959-8500

Exelon Law Department
Interested Party

10 South Dearborn, 49th Floor
Chicago, IL 60603
312-394-3676

Office of the Attorney General
Interested Party

Stephen Sylvester - Asst. Attny. Genl.
ssylvester@atg.state.il.us

69 West Washington Street, Suite 1800
Chicago, IL 60602

P: 312-814-2634

F: 312-814-2347

Prairie Rivers Network
Interested Party

Kim Knowles
kknowles(@prairierivers.org
Andrew Rehn
arehn(@prairierivers.org
1902 Fox Drive, Suite 6
Champaign, IL 61820

Sierra Club*

Interested Party

Jack Darin
Jack.Darin(@sierraclub.org
70 E. Lake Street, Suite 1500
Chicago, IL 60601-7447

Prairie State Generating Company
Interested Party

3872 County Highway 12
Marissa, IL 62257

IERG

Interested Party

Jennifer M. Martin
jmartin@heplerbroom.com

215 E. Adams St.
Springfield, IL 62701
2175225512

[linois Department of Natural Resources
Interested Party

*Office of General Counsel - Eric Lohrenz
eric.lohrenz@illinois.gov

Robert G. Mool
robert.mool@illinois.gov

Paul Mauer - Senior Dam Safety Eng.
Paul.Mauer@illinois.gov

One Natural Resources Way

Springfield, IL 62702-1271
217-782-1809

217-524-9640

Environmental Integrity Project
Interested Party

Abel Russ - Attorney
aruss(@environmentalintegrity.org
1000 Vermont Avenue NW, Suite 1100
Washington, DC 20005

202-263-4453

Schiff Hardin, LLP

Interested Party

Amy Antoniolli
aantoniolli@schiffhardin.com

233 South Wacker Drive, Suite 6600
Chicago, IL 60606-6473
312-258-5500

312-258-5600
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NRG Energy, Inc.

Interested Party

Elizabeth Quirk-Hendry - General Counsel
East Region
Elizabeth.quirk-hendry@nrgenergy.com
Keith Schmidt - Director of Environment
Keith.schmidt@nrgenergy.com

211 Carnegie Center

Princeton, NJ 08540

Nijman Franzetti LLP

Interested Party

Susan M. Franzetti
sflwnijmanfranzetti.com

Vincent R. Angermeier
va@nijmanfranzetti.com

10 South LaSalle Street, Suite 3600
Chicago, IL 60603

312-251-5250

312-251-4610

K & L Gates, LLP

Interested Party

David L. Rieser
David.Rieser@klgates.com

70 W. Madison Street, Ste. 3100
Chicago, IL 60602
312-251-5250

312-251-4610

IEPA

Petitioner

Joanne M. Olson - Assistant Counsel
joanne.olson@illinois.gov

Rex L. Gradeless
Rex.Gradeless@Illinois.gov

Gabriel H. Neibergall - Assistant Counsel
Gabriel.Neibergall@illinois.gov

1021 North Grand Avenue East

P.O. Box 19276

Springfield, IL 62794

217-782-5544

217-782-9807

NRG Energy, Inc.

Interested Party

Walter Stone - Vice President
Water.stone@nrgenergy.com
8301 Professional Place, Suite 230
Landover, MD 20785

Faith E. Bugel
Interested Party
fbugel@gmail.com
1004 Mohawk
Chicago, IL 60602
312-282-9119

McDermott, Will & Emery
Interested Party

Mark A. Bilut
mbilut@mwe.com

227 West Monroe Street
Chicago, IL 60606-5096
312-372-2000
312-984-7700
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Heplerbroom, LLC

Interested Party

Katherine D. Hodge
Katherine.Hodge@heplerbroom.com
N. LaDonna Driver
LaDonna.Driver@heplerbroom.com
Jennifer M. Martin
Jennifer.Martin@heplerbroom.com
4340 Acer Grove Drive

Springfield, IL 62711

217-528-3674

217-528-3964

And by first class mail, postage affixed, upon:

Electric Energy, Inc.
Interested Party
2100 Portland Road
P.O. Box 165
Joppa, IL 62953

Prairie Power, Inc.

Interested Party

Alisha Anker - V. P. Reg. & Market Affairs
3130 Pleasant Run

Springfield, IL 62711

Exelon Law Department
Interested Party

10 South Dearborn, 49th Floor
Chicago, IL 60603
312-394-3676

Kincaid Generation LLC
Interested Party

P.O. Box 260

Kincaid, IL 62540

Prairie State Generating Company
Interested Party

3872 County Highway 12
Marissa, IL 62257
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