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ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE

CITY OF KANKAKEE, ) PCB 03-125
) (Third-PartyPollutionCoi~WcH~~ii1~3O3

Petitioner, ) SitingAppeal) STATE OF ILLINOIS
Pollution Control Board

vs. )
)

COUNTYOF KANKAKEE, COUNTY )
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
MERLIN KARLOCK, ) PCB03-133

) (Third-PartyPollutionControlFacility
Petitioner, ) SitingAppeal)

)
vs. )

)
COUNTYOF KANKAKEE, COUNTY )
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
MICHAEL WATSON, ) PCB03-134

) (Third-PartyPollutionControlFacility
Petitioner, ) SitingAppeal)

)
vs. )

)
COUNTYOF KANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
KEITH RUNYON, ) PCB03-135

) (Third-PartyPollutionControlFacility
Petitioner, ) SitingAppeal)

)
vs. )

)
COUNTY OF KANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )
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OBJECTION TO DEPOSITIONS

NOW COMES The Countyof Kankakee,by andthroughits Attorneys,H1NSHAW &

CULBERTSON, and files its Objectionsto the list of Deponentsproposedby the City of

Kankakee,andin supportthereof,statesasfollows:’

1. On March 22, 2003 the City of Kankakeeservedits list of deponents(attached

heretoasExhibit A). Includedin the list are State’sAttorneyfor Countyof Kankakee,Edward

D. Smith, Assistant State’s Attorney BrendaGorski and Special Assistant State’s Attorney

CharlesHeisten,andElizabethHarvey.

2. Upon receiptof a previousNotice of Depositionof State’sAttorney Smith the

undersignedattorney on behalf of KankakeeCounty spokewith counsel for the City, Mr.

KennethLeschen,to determinethe purposeof theproposeddeposition. Attorney Leschen,on

behalfofthe City, only offered an explanationthathe wantedto inquire.into thepassageofthe

KankakeeCounty Solid Waste ManagementPlan which designatesthat only the current

KankakeeCounty landfill shall be expanded,which is operatedby Waste Managementof

Illinois. It is Mr. Leschen’spositionthat somehowthepassingof the Solid•WasteManagement

Plan is relevant to an allegedpre-adjudicationof the merits of applicationby the Kankakee

CountyBoard.

3. The depositionsof the State’sAttorneys should not be allowedasthey are an

obviousattemptatharassmentandseekirrelevantinadmissibleevidence.

4. TheHearingOfficer in its April 17, 2003 ruling heldthat discoveryshall notbe

allowedregardingpassageofa solid wastemanagementplanor its amendments.

5. It is well establishedthat evidenceconcerningthe passageof a Solid Waste

ManagementPlanis notadmissiblein aSection39.2 hearing,andthat discoveryonhow thePlan

Mr. Watsonagreedto accepttheproductionresponseof the Countyof Kankakeeby receivingthe documentsby

overnightmail on April 22, 2003. Therefore,the Countyagreedto serviceof Mr. Watson’sdeponentlist
on April 23,2003 andtheCountywill file its objectionsto that list upon itsreceipt.

2



waspassedis not allowed. ResidentsAgainstPollutedEnvironmentv. CountyofLaSalle,PCB

26-243,pg. 2 (1996).

6. Furthermore,the Illinois Pollution Control Board has already ruled that it is

improper to seeka depositionof a State’s Attorney, even if that State’sAttorney voices an

opinionon an application. ESGWatts Incorporatedv. Sangamon CountyBoard, Respondent,

PCB 98-2 (December3, 1998). The only issueis the allegedbias or conflict of interestof the

decisionmakerorhearingofficer,not theiradvisors.Id.

7. If the purposeof the attorneydepositionsis to determinewhetheror not the

Attorneyshadanynon-privilegedcommunicationswith thedecision-makersaftertheapplication

was filed, such can be accomplishedby written interrogatorywhich the City has already

propounded. Attorney Leschenhasindicatedthat perhapstheremaybe someevidenceof pre-

adjudicationofthe merits by the decisionmakerbeforethe applicationwas filed. First, this is

completeconjectureand thereis absolutelyno evidenceof suchpre-adjudication. Second,the

State’s Attorneys Smith, Gorski, Helsten, and Harvey, were not the applicant at issue, and

thereforeevenif theyhad anycommunicationswith the decision-makers,beforethe application

wasfiled, suchis irrelevantto the instantproceeding.

8. Anotherobviousbasisfor quashingtheproposeddepositionsis theattorney-client

privilege. “Courtshavelookedwith disfavoron thepracticeofdeposingopposingcounsel,and

find that suchpracticeis disruptive of the adversarialprocessand lowers the standardsof the

legalprofession.” CitizensofRegionalLandfill v. CountyBoardof WhitesideCountyand Waste

Managementof Illinois Inc., PCB 92-156(1993). Not only is therea concernof theright of a

client to have unfettered representationby his attorney, but “[e]xperience teachesthat

countenancingunbridleddepositionsof attorneysconstitutesaninvitation to delay,disruptionof

the case,harassment,andperhapsdisqualificationof theattorneyto be deposed.”Id. TheIPCB

hasacknowledgedthat “[i]t is appropriateto requirethepartyseekingto deposean attorneyto
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establisha legitimatebasisfor therequestanddemonstratethatthedepositionwill not otherwise

proveonly disruptiveorburdensome.”Id. (emphasisadded).

9. The Illinois Pollution Control Board hasheld that the depositionof opposing

counselshouldonly beallowedwhen: “(1) no othermeansexist to obtainthe informationthanto

deposeopposingcounsel;(2) the informationsoughtis relevantandnon-privileged;and (3) the

informationis crucialto thepreparationofthecase.” Id.

10. In this casethe City of Kankakeehasprovidednoneof thesethreeelements. If

the purposeis to determinethenatureof the communicationsof the Applicantwith the State’s

Attorney and thendeterminewhetherthe State’sAttorney relayedthesecommunicationsto the

County Board, such can, and has been, addressedby KankakeeCounty’s responsesto

interrogatories.(Therewere no suchcommunications). Second,therehasbeenno attemptby

the City to show that the information sought is non-privileged. Third, therehasbeen no

explanationasto howthisdepositionis crucialto theCity’s case.

11. Theremainingdepositionsrequestedby the City should alsobe quashedbecause

thereis no goodfaith basisfor takingthedepositions. Illinois courtshaveheldthat “A plaintiff

mustpossessa minimal level of information indicating defendantis liable to him to commence

his litigation andforcethe dependantto undergodiscovery. OtherwisePlaintiff is engagedin a

‘fishing expedition’ arecognizedform oflitigation abuse.” Yuretichv. Sole,259 Ii. App. 3d 311,

631 NE 2d 767, 772 (4th Dist. 1993). “It is no justificationthata fishing expeditionmight result

in worthwhile information; the possibility of successmust be sufficient to justify the

inconvenienceor expenseto the opponent.” Id The City hasprovidedno explanationfor the

proposeddepositionsotherthanan attemptto inquireinto how thesolid wastemanagementplan

waspassed,which this HearingOfficer and theIPCB hasalreadyheldis inadmissibleand not

discoverable.
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12. It is anticipatedthattheCity of Kankakeemight arguethat in arecentPCBaction

involving theapplicationof Town & Country,Inc. to sitea landfill in the City of Kankakee,the

CountyofKankakeeconducteddiscoveryofthehearingofficer andtheMayorof theCity about

prefiling contactswith the decisionmakers. Thatdiscoveryis distinguishedfrom thedepositions

requestedin this casebecausein Town & Country therewasevidenceof a specific and direct

communicationthat the applicanthadin front of the decisionmakersa meretwo weeksbefore

the applicationwas filed whereinthe applicantpresentedevidenceon the Section39.2 criteria

andimpeachedpotential objectorswitnesses.Thereis no evidenceof sucha communicationin

thiscaseandthereforeno reasonto conductthis fishing expedition.

WHEREFORE,the County of Kankakeepraysthat the requestof the City to takethe

Depositionsofthoseindividualsidentifiedon Exhibit A, be denied.

Dated: April 23, 2003 RespectfullySubmitted,

Onbehalfof theCOUNTYOF KANKAKEE

By: Hinshaw& Culbertson

tharleØ’.Helsten
RichardS. Porter

H[NSHAW AND CULBERTSON
100 ParkAvenue
P.O. Box 1389
Rockford, IL 61105-1389
815-490-4900

This documentutilized 100% recycled paper products
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section1-109ofthe Illinois CodeofCivil
Procedure,herebyunder penaltyof perjury underthe lawsof the United Statesof America,
certifiesthaton April 23, 2003, acopyoftheforegoingwasservedupon:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500

Chicago,IL 60601-3218

AttorneyGeorgeMueller
501 StateStreet

Ottawa,IL 61350
(815) 433-4705

~(815)433-4913FAX

DonaldJ. Moran
Pederson& Houpt

161 N. Clark Street,Suite3100
Chicago,IL 60601-3242

(312) 261-2149
(312)261-1149FAX

ElizabethHarvey,Esq.
Swanson,Martin & Bell

OneIBM Plaza,Suite2900
330NorthWabash
Chicago,IL 60611

(312)321-9100
(312)321-0990FAX

KennethA. Leshen
OneDearbornSquare,Suite550

Kankakee,IL 60901
(815) 933-3385

(815) 933-3397FAX

L. PatrickPower
956NorthFifth Avenue

Kankakee,IL 60901
(815) 937-6937

(815)937-0056FAX



Keith Runyon
1165PlumCreekDrive
Bourbonnais,IL 60914

(815) 937-9838
(815) 937-9164FAX

JenniferJ.SackettPohlenz
175 W. JacksonBoulevard

Suite 1600
Chicago,IL 60604

(312)540-7540
(312)540-0578FAX

KennethA. Bleyer
923 W. GordonTerrace#3
Chicago,IL 60613-2013

PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914

DanielJ.Hartweg
175 W. Jackson,Suite 1600

Chicago,IL 60604
(312)540-7000

(312)540-0578FAX

Mr. Brad Halloran
HearingOfficer

Illinois Pollution ControlBoard
100WestRandolph,11thFloor

Chicago,IL 60601
(312)814-8917

(312)814-3669FAX

By faxing andby depositinga copythereof,enclosedin an envelopein theUnitedStatesMail at
Rockford,,Illinois, properpostageprepaid,beforethehourof5:00P.M., addressedasabove

Firm No. 695
HINSHAW & CULBERTSON
100ParkAvenue
P.O. Box 1389
Rockford,Illinois 61101
(815)490-4900

70354265v1 813053



Apr22 03 OI~I7p L. PatricK rower

)
WASTE MANAGEMENT OF ILLINOIS )
INC.,

Petitioner )
)

v. ) INo. PCS 03-J44
) (Pollution Contro’ Facility

COlJNTY OF 1(ANK4KFl~, ) Siting Appeal Consolidated)
)

Respondent )

CITY OF KANK&KEE’S LIST OF DEPONENTS

Now comesCity ofKankakee, a Municipal Corporation,(hereinafter“City”), by and

through its attorneys, L. Patrick Power and Kenneth A. Lcshcn, AssistantCity Attorneys, and list

thcrdeponents,as follows:

Donald Moran Dennis Wilt Dale Hockstra Chris Rubak

Karl Krusc ChuckHelston EdwardSmith Chris Berger

ElizabethHarvey Mike VanMill Effraini Gill PamLee

Mike Quigicy Doug Graves ~rend~ Gnr~ki GeorgeWashington,Jr.

Elmer Wilson Leo Whitten SharkeyMartin WesWisenian

Chris Richardsen,formerSecretaxyofKarl Kn.ise

JuanitaBaker,Karl Kruse’sAdministrativeAssistant

Respectfullysubmitted,

TheCity niKank cc

By: _________________________________
Attorney for City ofK cc

?rcpared by:
L. PatrickPower#2244357
CorporaicCounsel
950 North Fifth Avt~.

Kankakee,IL 60901
(&15) 937-6937

EXHIBIT

IA



Apr �2 03 Ol~lBp L. Patrick rower

�~FFIDAVITOF SERVICE

The undersigned,pursuantto theprovisionsofScction1-109ol’ the Illinois Code
of Civil Procedure,hcrebyunderpenaltyofperjury uiidcr the laws of thc UnitedStatesof
America, certifiesthaton April 22,2003, a copy of the foregoing City ofKankakee’s
LIST OF DEPONENTS was servedupon:

DorothyM. (.Iunn,Clerk
flhinor~PollutionCor~trolBoord
JamesThompsonCenter
100 W. RandolphSt., Suite 11-500
Cliieagu, IL 60601-3218

CharlesF. Heisten
Attorney atLaw
P.O. Box 1389
Rockford,IL 61105-1389
Fax: (815)963-9989

KennethLeshen
OneDearbornSquare,Suite550
Kankakee,IL 60901
(815)933-3385
(815)933-3397Fax

GeorgeMueller
Attorneyat Law
501 StateStreet
Ottawa, IL 61350
(815) 261-2149
(815)433-4913 Fax

Donald J. Moran
Aitorrmy ~r 1.aw
161 N. Clark, Suite 3100
Chicago, IL 60601
(312)261-2119
(3 12) 261-I 149Fax

Eliiizbctli Harvcy. Eaq.
OneIBM Plaza,Suite2900
330 N. Wabash
Chicago,IL 60611
(312)321-9100
(312)321-0990Fax

JenniferI. SackettPohlenz,
Attorney atLaw
175 W. JacksonBlvd., Suite1600
Chicago,IL 60604
(312)540-7540
(312) 540-0578Fax

LdandMilk
6903 S.Roule 45-52
Chebanse,IL 60922

PatriciaO’Dell
1242Arruwhcaii Di.
Bourbonnais,IL 60914

Keith Runyon
1165 PlumCreekDr. #D k3rad Halforan,HeanngOfficer
Bourbonnais,IL 60914 Illinois Pollution Control Board
(815)937-9838 100W.RandolphSt.,Suite11-500
(815) 937-9164Fax Chicago,IL 60601-3218

Fax: (312) 814-3669
By depositinga copy thereof, enclosedin an envelopein the United StatesMail at Kankakee,
Illinois, proper postageprcpaid, before the hour of 6:00 p.m., on

22
N1) day of April 2003,

addressedas above.

________ dayof April 2003.

Koni~cIh ~ I_c~~~n

A~’sianI(iiy Aitomty
One IJcDrhum Squarc, Su~c550
Kanki~kcc, IL 60901
(8~5)933.2385

betoremethis

KunkDkee,IL 60901
(8i.~9370c37


