
Electronic Filing: Received, Clerk's Office 2/15/2019

BEFORE THE POLLUTION CONTROL BOARD 
OF THE STATE OF ILLINOIS 

IN THE MATTER OF: 

PROPOSED NEW 35 ILL. ADM. CODE 204 
PREVENTION OF SIGNIFICANT 
DETERIORATION, AMENDMENTS TO 35 
ILL. ADM. CODE PARTS 101,105,203,211, 
AND215 

) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF FILING 

To: Don Brown, Clerk 
Illinois Pollution Control Board 
100 West Randolph 
Suite 11-500 
Chicago, IL 60601 

And Attached Service List 

R19-1 
(Rulemaking - Air) 

Please take notice that on the 15th day of February, 2019, I filed electronically Pre-Filed 
Questions on behalf of Citizens Against Ruining the Environment for Illinois EPA's Witnesses 
with the Office of the Clerk of the Illinois Pollution Control Board. 

A copy of this filing is hereby served upon you. 

Dated: February 15, 2019 

Daryl Grable 
Chicago Legal Clinic, Inc. 
211 W. Wacker, Suite 750 
Chicago, IL 60606 
(312) 726-2938 
(312) 726-5206 (fax) 
dgrable@clclaw.org 



Electronic Filing: Received, Clerk's Office 2/15/2019

Service List 

Deborah J. Williams, Regulatory Affairs Director 
City of Springfield 
800 E. Monroe, Office of Public Utilities 
Springfield, IL 62757 
deborah. williams@cwlp.com 

Sally Carter 
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, IL 62794 
sally.carter@illinois.gov 

Alec M. Davis, Executive Director 
Illinois Environmental Regulatory Group 
215 East Adams Street 
Springfield, IL 62701 
adavis@ierg.org 

Virginia Yang, Deputy Legal Counsel 
Renee Snow, General Counsel 
Illinois Department of Natural Resources 
One Natural Resource Way 
Springfield, IL 62702-1271 
virginia.yang@illinois.gov 
renee.snow@illinois.gov 

Jason E. James 
Kathryn A. Pamenter 
Office of the Attorney General 
69 W. Washington St., Suite 1800 
Chicago, IL 60602 
Jjames@atg.state.il.us 
KPamenter@atg.state.il.us 

Don Brown, Clerk 
Tetyana Rabczak, Hearing Officer 
Illinois Pollution Control Board 
100 W. Randolph St., Suite 11-500 
Chicago, IL 60601 
don.brown@illinois.gov 
tetyana.rabczak@illinois.gov 

Katherine D. Hodge 
N LaDonna Driver 
Daniel L. Siegfried 
Heplerbroom, LLC 
4340 Acer Grove Drive 
Springfield, IL 62711 
Katherine.Hodge@heplerbroom.com 
LaDonna.Driver@heplerbroom.com 
Daniel.Siegfried@heplerbroom.com 



Electronic Filing: Received, Clerk's Office 2/15/2019

CERTIFICATE OF SERVICE 

I, Daryl Grable, the undersigned attorney, hereby certify that I served upon the individuals 
named on the attached Service List a true and correct copy of the nine page document-
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BEFORE THE POLLUTION CONTROL BOARD 
OF THE STATE OF ILLINOIS 

IN THE MATTER OF: 

PROPOSED NEW 35 ILL. ADM. CODE 204 
PREVENTION OF SIGNIFICANT 
DETERIORATION, AMENDMENTS TO 35 
ILL. ADM. CODE PARTS 101, 105,203,211, 
AND215 

) 
) 
) 
) 
) 
) 
) 
) 

R19-1 
(Rulemaking - Air) 

PRE-FILED QUESTIONS OF CITIZENS AGAINST RUINING THE ENVIRONMENT FOR 
ILLINOIS EPA'S WITNESSES 

I, Daryl Grable, on behalf of Citizens Against Ruining the Environment ("CARE"), 

hereby file the pre-filed questions for the Illinois Environmental Protection Agency's ("IL EPA") 

witnesses in this matter, as provided by the Hearing Officer Order issued on December 12th, 

2018. CARE submits the following questions: 

1. 415 ILCS 5/9.l(c) provides that" ... the Board may adopt more stringent or additional 
provisions to the extent that it deems appropriate." It further states that, "[n]othing in this 
subsection shall be construed to limit ... the authority of the Board to adopt elements of 
a PSD permit program that are more stringent that those contained in 40 CFR 52.21."1 

Thus, it is abundantly clear that the Board may adopt more stringent or additional 
provisions to the extent that it deems appropriate. 

a. Does IL EPA agree with the above characterization? If not, could it explain why? 
b. Can IL EPA point to any similarly clear, plain language, statutory authority that 

directs, or even contemplates, the Board adopting less stringent provisions than 
contained in 40 CFR 52.21, or omit provisions contained therein entirely, 
specifically as it pertains to 40 CFR 52.21(0)(3)? 

c. Can IL EPA say with absolute certainty that there will never be a federal Class I 
area in Illinois? 

2. In its answers to questions, IL EPA explained that "40 CFR 5 l. l 66(p) does not mandate 
that each applicable state implementation plan submitted to USEP A for review and 
approval contain such requirement. .. Consequently, the inclusion oflanguage similar to 
40 CFR 52.21 ( o )(3) in proposed Part 204 is not necessary for USEP A approval of Part 
204." 

a. While this statement is accurate, it seems oflimited import to the instant 
proceeding. Does IL EPA understand that States may impose requirements that go 
beyond that which is required by Federal law? 
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b. Does IL EPA contend that the Board is constrained only by the question of 
whether or not USEP A will approve of proposed Part 204? 

c. Does IL EPA recognize that the current proceeding is governed by 415 ILCS 
5/9.l(c), 10, 27, and 28? And that through 415 ILCS 5/9.l(c) the Board is 
required to adopt regulations that, at a minimum meet the respective requirements 
of Sections 165 and 173 of the Clean Air Act, but can, within its statutory 
authority, adopt additional or more stringent provisions oflaw? 

d. Does IL EPA stand by its statement that "Section 9 .1 ( c) of the Act provides that 
the Board. establish a PSD program consistent with the requirements of 40 CFR 
52.21 except for plan disapproval in 40 CFR 52.21(a)(l), public participation in 
40 CFR 52.21(q), environmental impact statements in 40 CFR 52.21(s), disputed 
permits or redesignations in 40 CFR 52.21(t) and delegation of authority in 40 
CFR 52.21(u)?"2 

e. Is IL EPA of the opinion that they met the plain language, statutory mandate to 
establish regulations consistent with all requirements of 40 CFR 52.21 except for 
the five specifically enumerated sections of the 40 CFR 52.21? 

3. In its answer to a question about the "costs" of including language parallel to 52.21(0)(3) 
in proposed Part 204, IL EPA opined that "[t]here would be several costs or impacts from 
including a parallel provision to 40 CFR 52.21(0)(3) in Part 204. For example, [1] such a 
provision would be confusing to applicants for PSD permits as it would suggest that 
Illinois has Class I areas. [2] Such a provision would suggest that the State of Illinois has 
determined that visibility would be an air quality related value in any area that it would 
redesignate to Class I. [3] Moreover, such a provision would suggest that an applicant for 
a PSD permit may be required to conduct visibility monitoring in such an area 
irrespective of whether the applicant can obtain the necessary permit or approval from the 
body that actually manages the area in which monitoring must be required. [ 4] Lastly, it 
would require the Board to elaborate upon the wording of 40 CFR 52.21(0)(3), as it 
provides for monitoring for visibility "for such purposes,' "by _such means' and •as ... 
necessary and appropriate."' 

a. In the first ••cost" pointed out by IL EPA, can IL EPA clarify why it anticipates 
applicants for PSD permits to be confused when Illinois has been administering 
the federal PSD program, which includes 20 CFR 52.21(0)(3) in its regulations, 
under a delegation agreement since 1981 ?3 

b. In fact, couldn't it be argued that altering or removing aspects of the federal 
program that has been in effect for the past 30+ years in Illinois has the potential 
to cause just as much confusion? 

c. In the fourth "cost" pointed out by IL EPA, can IL EPA clarify if they were 
attempting to say that the Board lacks the technical expertise necessary to 
"elaborate upon" the wording used in 40 CFR 21.21 ( o )(3 )? 

d. In the fourth ••cost" pointed out by IL EPA, can IL EPA clarify if they were 
attempting to say that the Board shouldn't have to take an action because it would 
require additional effort on their part? That having to "elaborate upon" statutory 
language is something that the Board should not have to do? 

2 Statement of Reasons, R19-1 (Rulemaking -Air), at 28-29 (111. EPA, July 2, 2018), available at 
https ://pcb. i I lin ois.gov /documents/ dsweb/Get/Docu me nt-9819 2. 
3 46 Fed. Reg. 9580 (January 29, 1981). 
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e. Beyond the aforementioned "costs" of including a parallel provision of 40 CFR 
52.21 ( o )(3) in Part 204, can IL EPA articulate any actual, financial cost of 
including such a provision in proposed Part 204? 

4. Illinois EPA's website contains the following: "The EJ Grievance Procedure defines the 
procedural and substantive standards utilized by the Illinois EPA to evaluate EJ 
complaints. Specifically, the EJ Grievance Procedure provides a process for filing a 
timely complaint to the Illinois EPA and describes the process that is used to investigate 
and resolve the complaint. However, the procedures described therein do not apply to 
administrative actions that are being pursued in another forum ( e.g., a permit appeal or a 
civil rights complaint filed with the United States Environmental Protection Agency 
Office of Civil Rights)." 

a. Can IL EPA please clarify what the effect of the italicized text is on the 
opportunity for administrative review ofEJ claims? 

b. Is it correct to say, if the regulations at hand were passed exactly as IL EPA has 
imagined them, that this language would not be applicable to the PSD program 
because there would no longer be "another forum" to obtain administrative review 
of IL EPA' s handling of EJ considerations in the PSD permitting process? 

5. Based largely on its response to question 3(b)(i) from the first public hearing, it appears 
that IL EPA is of the opinion that EAB 's historic interpretation of regulatory 
requirements is only "directly on point and relevant" to the formation of standards 
regulating Board PSD appeals when based on statutory language. For example, because 
statutory language of Section 40.3(a)(2)(iii) addressing standards ofreview is derived 
from 40 CFR Part 124, "the EAB's historic interpretation of regulatory language in 40 
CFR 124, which largely mirrors the statutory verbiage of Section 40.3(a)(2)(iii) of the 
Act, is directly on point and relevant." 

a. Is IL EPA still of the opinion that, because statutory language of Section 
40.3(a)(2)(iii) is derived from 40 CFR Part 124, "the EAB's historic interpretation 
of regulatory language in 40 CFR Part 124, which largely mirrors the statutory 
verbiage of Section 40.3(a)(2)(iii) of the Act, is directly on point and relevant?" 

b. In acknowledging that Executive Order 12898 "precludes judicial review of the 
Agency's efforts to comply with the [] Order," the EAB held that "it does not 
affect implementation of the Orderwithin an agency. More specifically, it does 
not preclude the [EAB], in an appropriate circumstance, from reviewing a 
Region's compliance with the Executive Order as a matter of policy or exercise of 
discretion to the extent relevant under section 124.19(a)." Is IL EPA of the 
opinion that the IPCB is not allowed to hear environmental justice concerns under 
the same logic used by the EAB, that it represents an exercise of discretion or an 
important policy consideration that the Board, in its discretion, is authorized to 
review? 

6. Historic EAB interpretation of 40 CFR section 124.19(a) has found that "Section 
124.19(a) authorizes the [EAB] to review any condition of a permit decision (or [] the 
permit decision in its entirety). Accordingly, the [EAB] can review the Region's efforts 
to implement the Executive Order in the course of determining the validity and 
appropriateness of the permit decision at issue." 

a. Although the state of Illinois does not have an Executive Order from which to 
derive the consideration of environmental justice concerns in a state PSD permit 

3 



Electronic Filing: Received, Clerk's Office 2/15/2019

appeal, it has something more persuasive-legislation. In 2011, the General 
Assembly passed the Illinois Environmental Justice Act. Through this Act, the 
State memorialized its legislative finding that "the principle of environmental 
justice requires that no segment of the population, regardless of race, national 
origin, age, or income, should bear disproportionately high or adverse effects of 
environmental pollution;" and that "certain communities in the State may suffer 
disproportionately from environmental hazards related to facilities with permits 
approved by the State[.]" 

b. Much like Executive Order 12898, the Illinois Environmental Justice Act does not 
purport to create a cause of action, but rather establishes a state policy that Illinois 
is to implement state-wide. This is demonstrated through the Act's simultaneous 
creation of the Environmental Justice Commission, which is charged with 
evaluating the State's handling of environmental justice issues and recommending 
improvements. Thus, the state of Illinois has a clear, legislative policy recognizing 
and promoting environmental justice. Is IL EPA of the opinion that the Board, 
like the EAB, in its discretion, should be permitted to hear environmental justice­
related claims in a PSD permit appeal under the theory that "the implementation 
of the [ environmental justice policy] within an agency" represents an important 
policy consideration that the Board should review? 

c. IfIL EPA does not agree with this theory, can IL EPA articulate a reason why we 
should not rely on the "EAB' s historic interpretation of regulatory language in 40 
CFR 124, which largely mirrors the statutory verbiage of Section 40.3(a)(2)(iii) of 
the Act?" 

d. Similarly, "[i]n compliance with 40 C.F.R., Parts 5 and 7, Section 7.90(a), [IL 
EPA] has established a grievance procedure to ensure prompt and fair resolution 
of complaints alleging violations of Title VI, Section 601 of the 1964 Civil Rights 
Act and/or the Illinois EPA's Environmental Justice Policy, in the administration 
of the Illinois EPA's programs and activities." Is IL EPA of the opinion that the 
implementation of this policy within the agency represents an important policy 
consideration that the Board, like the EAB, in its discretion, should be permitted 
to hear pursuant historic EAB precedent? Why or why not? 

e. If IL EPA is of the opinion that neither the statutory language from the Illinois 
Environmental Justice Act nor the established IL EPA Environmental Justice 
Policy individually rise to the level of creating a state policy, the implementation 
of which, within the agency, represents an important policy consideration that the 
Board should have the discretion to review under EAB precedent, does the 
cumulative impact of these sources do so? 

7. In discussing the impact of the federal Executive Order, IL EPA asserted that "[n]o 
similar state authority, or statutory or regulatory framework recognizing environmental 
justice in the context of environmental permitting, exists in Illinois." 

a. Given the legislative text found in the Illinois Environmental Justice Act, does IL 
EPA still stand by its statement that no state authority or statutory framework that 
recognizes environmental justice in the context of environmental permitting exists 
in Illinois? 

4 
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8. Further, in answers to pre-filed questions, IL EPA asserted that it had not been 
established that environmental justice considerations are "authorized by applicable law in 
the context of a state-approved PSD program." 

a. Given the explicit statutory authorization that "the Board may adopt more 
stringent or additional provisions to the extent it deems appropriate," State 
legislation declaring support for the principles of environmental justice, 
regulatory mandate to establish a grievance procedure to ensure prompt and fair 
resolution of complaints alleging discrimination on the basis of race, color, 
national origin, or income, and the fact that IL BP A has adopted its own 
Environmental Justice policy, is IL EPA satisfied that it has been established that 
environmental justice considerations are authorized by applicable law in the 
context of a state-approved PSD program? 

b. Can IL EPA point to any existing source of law that indicates that it would be 
unauthorized for the Board to hear environmental justice considerations in PSD 
permit appeals? 

c. Is IL EPA of the opinion that the Board would be physically, technically, 
economically or in any other way unable to adjudicate claims relating to IL EPA' s 
implementation of its environmental justice policy or its adherence to the policy 
established in 415 ILCS 155/5(i), (ii)? 

9. As far back as 2000, USEPA issued guidance documents expressing its understanding 
that environmental justice considerations were properly within the scope of issues to be 
addressed by a permitting agency, and thus reviewable by an administrative appeals 
process, for multiple reasons. 

a. First, then-USEP A General Counsel at the Office of General Counsel found that 
environmental justice issues constituted "other appropriate considerations" that 
could properly be raised as part of the public hearing process required by Section 
165(a)(2), 42 U.S.C. § 7475(a)(2), of the CAA. Does IL EPA agree with the 
former General Counsel ofUSEPA that "[t]his authority could allow EPA to take 
action to address the proper role of environmental justice considerations in 
PSD/NSR permitting?" 

b. Second, after a 1993 EAB case found that environmental justice considerations 
were not allowed in CAA permitting decisions, USEP A intervened by filing a 
motion for clarification. The Office of General Counsel pointed out that ''the 
CAA requirement to consider alternatives to the proposed source, and the broad 
statutory definition of 'best available control technology' (BACT), provided 
ample opportunity for consideration of environmental justice in PSD permitting." 
The BAB was persuaded by the Office's reasoning enough to issue an amended 
opinion and order that deleted the language declaring environmental justice 
considerations to be inappropriate. Does IL EPA agree with the Office of General 
Counsel's determination that the broad statutory definition ofBACT provides 
ample opportunity for consideration of environmental justice in PSD permitting? 
Why or why not? 

c. Assuming, arguendo, that IL EPA agrees with the reasoning offered by USEP A 
Office of General Counsel and accepted by the EAB, because proposed part 204 
based its BACT definition off of federal regulatory, 40 CFR 52.21 (b )(12), and 
statutory, 42 U.S.C. § 7479(3), definition ofBACT, is there any reason why a 
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similarly broad interpretation ofBACT shouldn't be given to the term as it applies 
in the state program, rendering environmental justice considerations relevant to 
the PSD permitting process and reviewable upon appeal? 

e, Chicago Legal Clinic, Inc. 

Dated: February 15, 2019 

Daryl Grable 
Chicago Legal Clinic, Inc. 
211 W. Wacker, Suite 750 
Chicago, IL 60606 
(312) 726-2938 
(312) 726-5206 (fax) 
dgrable@clclaw.org 
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