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BEFORE THE POLLUTION CONTROL BOARD

OF THE STATE OF ILLINOIS

IN THE MATTER OF: )
)

PROPOSED NEW 35 ILL. ADM. CODE 204 )
PREVENTION OF SIGNIFICANT ) R19-1
DETERIORATION, AMENDMENTS TO 35 ) (Rulemaking — Air)
ILL. ADM. CODE PARTS 101, 105,203,211 )
AND 215 )

POST HEARING COMMENTS
CHICAGO LEGAL CLINIC

1.

The Agency agreed to respond to Citizens Against Ruining the Environment (CARE)
Prefiled Question 1 in post-hearing comments. 11/27/18 TR at 17-19. CARE asked
the Agency:

In the current rulemaking proceeding Illinois EPA has proposed amendments to 35
Ill. Adm. Code Parts 101, 105, 203, 211, and 215. Itis 2 Ill. Adm. Code §2175,
however, which governs the Illinois Pollution Control Board's (“Board™}
“Organization, Public Information, and Types of Proceedings,” with Section 600
specifically addressing “Adjudicatory Proceedings.” 2 I1l. Adm. Code
§2175.600(a) grants the Board the authority to hear certain adjudicatory cases,
while 2 Ill. Adm. Code §2175.600(a){2) governs the “Permit Appeals” the Board
may hear. That portion of the Administrative Code provides that “certain third
parties may petition the Board for a hearing to contest the decision of the Agency”
only in the specific limited instances where “the Agency grants a RCRA permit
for a hazardous waste disposal site or grants or denies a National Pollution
Discharge Elimination System (NPDES) permit.”

This is at odds with proposed 35 Ill. Adm. Code §105.604(c), which appears to grant
the authority to appeal an Agency permitting decision to “[a]ny person who
participated in the Agency public comment process for a PSD permit and is either
aggrieved or has an interest that is or may be adversely affected by the PSD
permit.” In other words, proposed 35 I1l. Adm. Code §105.604(c) grants the
authority to appeal PSD permitting decisions to “certain third parties” like those
referenced in 2 I1l. Adm. Code § 2175.600(a)(2).

a. Is there currently a rulemaking proceeding underway that will amend 2 I11.
Adm. Code §2175.600(a)(2) to include the rights of third parties in permit
appeals concerning Clean Air Act PSD permitting decisions?

No.
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[f this is not the case, what arc the practical etffects of this on the rights
of third partics in appealing final PSD permitting decisions?

None. The cited rules are informational and merely describe the
Board’s organizational framework and its various activities as
granted by the Act. As the Board observes, the rules are intended to
“generally explain what the Board is, how the Board is organized and
operates, and how the public can get information from the Board.” 2
Ill. Adm. Code 2175.100.

When read in the same context, Section 2175.600 describes the types
of adjudicatory cases heard before the Board. The provision also
acknowledges that the Board may hear other types of cases; in the list
of proceedings that the Board is authorized to hear, it provides the
following “catch-all”: “Other. Any other proceedings authorized by
the Act or the Board's procedural rules may be brought before the
Board pursuant to statutory authority and any Board regulations
adopted thereunder.” 2 IlIl. Adm. Code 2175.600(a)(11). Clearly, third
party appeal rights of final PSD permit decisions as authorized by
Section 40.3 of the Act and proposed 35 Ill. Adm. Code 105.604(c)
would fall within this “catch-all” provision.

CARE cites to the provision that specifically involves permit appeals
(Section 175.600(a)(2)):

Permit Appeal. Any person who, pursuant to Section 39 of the
Act [415 ILCS 5/39], has been denied a permit by the Agency,
or issued a permit by the Agency with one or more conditions
to which that person objects, may file a petition with the Board
for review of the Agency's action. If the Agency grants a
RCRA permit for a hazardous waste disposal site or grants or
denies a National Pollutant Discharge Elimination System
(NPDES) permit, certain third parties may petition the Board
for a hearing to contest the decision of the Agency [415 ILCS
5/40(b), (e)(1)]. (See 35 Ill. Adm. Code 105)

This provision acknowledges that the Board may hear third party
appeals of RCRA and NPDES permits, but nothing suggests that it
restricts the Board from hearing third party appeals in other types of
cases (particularly considering the catch-all language described above,
which clearly anticipates that the Act/Board procedural regulations
may authorize the Board to hear cases other than those specifically
listed in Section 2175). Because the purpose behind the rules is to
provide a broad overview of Board responsibilities, the absence of a
similar type of adjudicatory hearing does not speak to the Board’s
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underlying authority to hear such a matter. It can be noted that the
cited rules also do not cite to third party appeals that can be brought
under the Clean Air Act Permit Program or CAAPP, but there seems
to be little doubt as to the Board’s legal authority for hearing such
appeals.

The Board may amend the Part 2175 rules to specifically reference
PSD as a house-keeping matter if it so chooses, but these amendments
are not necessary. The Board’s procedural rules, by virtue of this
proceeding, will establish the requisite procedures that will govern
PSD appeals consistent with the Act’s provisions. To the extent that a
“conflict” exists between the procedural rules adopted by the Board in
this proceeding and the informational rules of Part 2175, the Board’s
procedural rules will control. See, 2 IAC 2175.100.

il If this is not the case, will IL EPA pursue the appropriate course of
action necessary to amend 2 Ill. Adm. Code § 2175.600(a)(2) to
accurately reflect the proposed amendments in the immediate
proceeding?

No, the Illinois EPA has no plans to amend 2 Ill. Adm. Code
2175.600(a)(2). See, the above response of the Illinois EPA.

At page 76 of the Statement of Reasons, Illinois EPA explains that it is not including
40 CFR §52.21(0)(3) in proposed Section 204.1140. “40 CFR [§] 52.21(0)(3)
provides the Administrator with the option of requiring visibility monitoring in any
Federal Class | area near a proposed new stationary source or major modification as
is necessary and appropriate.” The provided reasons for not including 40 CFR §
52.21(0)(3) are that: 1) “40 CFR [§] 51 .166(p) does not mandate that each applicable
state implementation plan submitted to USEPA for review and approval contain such
a requirement,” and; 2) “no Class I area exists in Illinois, or in close proximity to
Nlinois.”

a. Why does IL EPA believe that the fact that no Class I areas currently
exist in Illinois provides support for the proposed action?

The fact that IHinois currently does not have any Class I areas means
that the absence of a provision in Part 204 similar to 40 CFR
52.21(0)(3) currently does not have any effects or consequences.

Before the absence or presence of such a provision would have any
consequences, the State of Illinois would first have to complete the
formal process to redesignate an area to Class I. As such, this series of
questions speculating on the potential value of requirements for
visibility monitoring for any Class I area that might be created by the
State of Illinois in the future is pursuing a matter that is not needed for
the USEPA to approve a state PSD program for Hlinois.
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b. Given that 40 CFR § 52.21(g) exphcitly provides States and “Indian
Governing Bodies™ the authority to redesignate arcas as Class I. what
relevancy does the current tack of Class | designations have on the
potential of future Class [ designations?

It is unquestioned that the State of Illinois currently has the legal
authority under Section 164(a) of the Clean Air Act to redesignate
areas in Hlinois from Class II to Class I under the PSD program,
subject to the procedural requirements sct forth in 40 CFR 52.21(g).
Section 204.930(b) would act to confirm this authority. The fact that
the State of Illinois has not undertaken any such redesignation docs
not show that the State does not have this autherity. However, as a
practical matter, it may be relevant that in the over 35 years that the
PSD program has been in existence, the State of [Hinois has not
redesignated any areas in Illinois to Class I under the PSD program.

C. As Class | designations most often apply to such lands as U.S. Wilderness
Arcas. National Parks and Forests, and other Federally-protected lands,
given 1linois’ trend of increasing total Federal acreage within its borders
(16.5% increase trom 1990 to 2015)%. isn't it possiblc that the State of
[llineis may want to usc its authority to designate these lands as Class 1 in
the future?

It is certainly possible that in the future the State of Hlinois may elect to
redesignate an area in IHinois from Class II to Class I under the PSD
program. However, any such arca would not be a federal Class I area. As
such, even under 40 CFR 52.21(0)(3), the federal PSD rules would not
provide for the USEPA to imposce requirements for visibility monitoring
related to such an area. In this regard, 40 CFR 52.21(o}3) provides:

Visibility monitoring. The Administrator may require monitoring
of visibility in any Federal class I area near the proposed new
stationary source for [sic] major modification for such purposes and
by such means as the Administrator deems necessary and
appropriate. (underlining and italics added for emphasis).

It is also noteworthy that, based on the reference for the data cited with
this guestion, the federal owncrship of land in Ilinois has not increased
significantly over the past 25 years. The pereentage of land owned by the
federal government in [linois has risen from 0.99 to 1.15 percent from
1990 to 2015. (The percentage of land not owned by the federal

UCarol 1. Vincent, Laura A, Hanson & Carla N, Argueta, Federal Land Ohwnership - Overview and
Data, 7-5700, at 17 2017). evwilabie at hitps://{as.org/sgp/crs/misc/R42346.pdf.
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government changed from 99.01 to 98.85 percent.)?

d-1.  As the goal of the PSD program is to protect public health and welfare
from the adverse effects of increased air pollution, isn't Illinois EPA’s
proposed elimination of the opportunity to require additional air monitoring
antithetical to the Clean Air Act at large, and to the PSD program in
particular?

This question reflects a flawed understanding of the system of PSD
increments established under Section 163 of the Clean Air Act. The
purpose of PSD increments is to prevent significant deterioration of air
quality. Other elements of the PSD program supplement the provisions of
the Clean Air Act whose purpose is to protect public health and welfare
from air pollution. These requirements of the Clean Air Act that are
directed to protection of public health and welfare include the adoption of
national ambient air quality standards by USEPA (Section 108), the
general requirements for states to develop State Implementation Plans or
SIPs (Section 110), and the specific requirements for SIPs for
nonattainment areas (Section 174 through 191).

In contrast, the PSD increment system simply restricts the magnitude of
the deterioration in air quality that is allowed for certain pollutants from
baseline levels of air quality, with different values for the allowable
deterioration based on the designation of the area, i.e., Class I, II or III.
While the smallest PSD increments apply for Class I areas, those
increments were established to address air quality related values in such
areas, not public health or, as that term is commonly understood, human
welfare. These air quality related values include protection of specific
ecosystems in such an area, particularly as species or ecosystems may be
present that are especially particularly sensitive to air quality. These air
quality related values may also include protection of scenic vistas or
“visibility.” The presence of air quality related values in an area that
warrant redesignation of an area from Class II to Class 1 is a matter that
is necessarily addressed during the administrative process by which an
area may be proposed for redesignation by a state.

d-2.  Hearing Officer Rabczak asked the Agency, “[I]1f Illinois redesignates and finally
has a Class 1 area, what would be the process to amend this rule in terms of
simultaneous proceeding of both? Would there be a gap in time between the
redesignation of Class 1 area and amending these rules or would IEPA plan to
proceed simultaneously?” 11/27/18 TR at 27.

2 At hearing, the Illinois EPA observed that there could be a typographical error in its statement
that “The percentage of land not owned by the federal government changed from 99.1 to 98.85
percent.” After further review, the Illinois EPA found that a typographical error did exist. The
statement should have read that “[t]he percentage of land not owned by the federal government
changed from 99.01 to 98.85 percent.” Emphasis added.
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The Agency views this question as a collateral issue to this rulemaking given
the State of Illinois has not redesignated any areas in Illinois to Class 1
under the PSD program in the over 35 years that the PSD program has
been in existence. Speculating on the process that the Agency would
employ at a hypothetical time in the future is not useful to the present
rulemaking. However, it should be understood, that one consequence of a
state PSD program is that Board rulemaking will likely be required in the
future to revise the State program. When such changes are warranted,
the Iinois EPA will appropriately initiate any needed rulemaking
procceding. As somctimes can occur, rulemakings subscquent to the
initial creation of a regulatory program can create gaps in time when an
existing program continues in effect until the subsequent revisions take
effect.

However, in this instance, the creation of any stare Class I area would not
he relevant to the discretion afforded the Administrator in 40 CFR
52.21(0)(3) for federal Class 1 areas.

Martine Klein, Attomey Advisor to Board Member Zalewski, asked the
Agency, “So in the insinuation there, the implication is if the state reclassifies
[an area to a Class 1 area], it doesn't necessarily mean in order to comply with
the Clean Air Act that we would have to amend the PSD program?” 11/27/18
TR at 28.

Correct. As discussed at hearing, if the State of Hlinois werc te classify an
arca as a Class | arca, it would not be a federal Class I arca; consequently
40 CFR 52.21(0)(3) would have no bearing to any such classification by the
State of Illinois. Morcover, as indicated in the Statement of Reasons,
while 40 CFR 52.21(0)(3) provides the Administrator with the option of
requiring visibility monitoring in any federal Class I area near a proposed
new stationary source or major modification as is necessary and
appropriate, 40 CFR 51.166(p) does not mandate that each applicable
state implementation plan submitted to USEPA for review and approval
contain such requirement. (emphasis added). Consequently, the inclusion
of language similar to 40 CFR 52.21(0)(3) in proposed Part 204 is not
necessary for USEPA approval of Part 204,

H neither Hlinois nor the relevant Indian Governing Bodies opt to use their
authority to redesignate lands as Class L, 1s there any cost to preserve the
authority found in 40 CFR § 52.21(0)(3)?

There would be several costs or impacts from including a parallel provision
to 40 CFR 52.21(0)(3) in Part 204. For example, such a provision would be
confusing to applicants for PSD permits as it would suggest that Illinois has
Class 1 areas. Such a provision would suggest that the State of IHlinois has
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determined that visibility would be an air quality related value in any area
that it would redesignate to Class I. Moreover, such a provision would
suggest that an applicant for a PSD permit may be required to conduct
visibility monitoring in such an area irrespective of whether the applicant
can obtain the necessary permit or approval from the body that actually
manages the area in which monitoring must be required. Lastly, it would
require the Board to elaborate upon the wording of 40 CFR 52.21(0)(3), as
it provides for monitoring for visibility “for such purposes,” “by such
means” and “as ...necessary and appropriate.”

Given the potential for future Class I designations in Illinois, can Illinois
EPA articulate any reason for eliminating this potential pollution
monitoring mechanism apart from the fact that they are not explicitly
required by 40 CFR §51.166(p) to include it?

As already discussed, there are a variety of reasons for not having a
parallel provision to 40 CFR 52.21(0)(3) in Part 204 beyond the fact that
it is not required by 40 CFR 51.166. Moreover, while visibility may be an
air quality related value in certain areas, including mandatory federal
Class I areas, monitoring of visibility does not provide direct
measurements of the concentrations of pollutants in the atmosphere.

However, if the Board determines that it is appropriate for Part 204 to
have a parallel provision to 40 CFR 52.21(0)(3), the Illinois EPA will
submit proposed language for such a provision to the Board for its
consideration.

Mr. Daryl Grable, on behalf of CARE, asked the Agency, “In terms of the
implementing statute for Section 91 Part C of the Illinois Environmental
Protection Act, is there any portion of that which allows the Illinois EPA to lessen
standards? Because I know there is plain language that says they can adopt -- the
Board may adopt more stringent additional provisions and explicitly lists Section
A, Q, S and T as the parts of 40 CFR Part 52.21 that will not be included --
incorporated by reference.” 11/27/18 TR at 31.

Section 9.1(c) of the Illinois Environmental Protection Act (Act) provides
that the regulations adopted by the Board to establish a PSD program shall
be consistent with 40 CFR 52.21 except for subsections (a)(1), (q), (s), (t) and
(u). The Board is also authorized to adopt more stringent or additional
provisions to the extent that it deems appropriate.

In addition, Section 3.363 of the Act established a new definition of “PSD
permit” to mean a permit or a portion of a permit for a new major source or
major modification that is issued by the Illinois EPA under Section 9.1(¢)
that has been approved by the USEPA and incorporated into the Illinois SIP
to implement Section 165 of the Clean Air Act and 40 CFR 51.166. Given the
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interplay between these federal and state law requirements, the Illinois EPA
proposed a state PSD program based largely on the language of 40 CFR
52.21 but also ensuring that this program meets the requirements for a SIP
submittal to USEPA in 40 CFR 51.166.

In those areas where the language did not mirror the language of 40 CFR
52.21, the legal basis for these changes were discussed in the Statement of
Reasons. However, as a general matter, any changes proposed by the Illinois
EPA typically sought to memorialize recent court or administrative decisions
or USEPA guidance or regulatory proposals. In a few instances, changes
were proposed by the Illinois EPA given the timing of a transition provision
or an exemption had passed or, in one instance, was deemed not to be
necessary (i.e, as previously discussed, if the State of Illinois were to
redesignate an arca as Class [, it would not be a federal Class | area;
conscequently 40 CFR 52.21(0){3) would have no relevance for such areca as is
redesignated to Class I by the State of Illinois).

The Agency agreed to respond to CARE Prefiled Question 3 in post-hearing comments
(11/27/18 TR at 32-35). CARE asked the Agency:

Under Hlinois™ existing PSD permitting scheme. USEPA's Environmental Appeals
Board ("EAB”) is the adjudicatory body goverming PSD permitting appeals. As a
federal entity. the EAB has acknowledged it has a legal requirement, due to
Exccutive Order 12898. to address and consider environmental justice issucs if they
are raised as part of a PSD permit appeal. Inaddition, multiple EAB decisions have
held that “a permit issucr should exercise its discretion to examine any
*superficially plausible” claim that a minority or low-income population may be
disproportionately affected by a particular facility that is the subject of a PSD
permit proceeding.”™ Although Illinois EPA has its own cstablished
environmental justice policy, the coneept of environimental justice is not
mentioned in ¢ither the proposed Board rules or in [linois EPA’S Statement of

Reasons, nor is it a part of established Board precedent.
a. Can lHlinois EPA clarify whether the Board will be required to evaluate

the adequacy of Illinois EPA’s environmental justice-related permit
decisions as part of a PSD permit appeal?

The proposed rules do not require or contemplate administrative review
by the Board of the Illinois EPA’s implementation of its environmental
justice policy. This is because the policy is a statement concerning an
agency’s internal management (i.c., directing resources towards achieving
recognized goals of the policy) and not a formal rule developed from a
statutory or regulatory enactment affecting environmental permitting,

Yohire Avenad Power Center, LLC, 15 E.AD. 384, 398 (AR 201 1) (quoting [n re Feollectrica.
LPTEAD 36,690 17 (EAB 1997)).
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b. In the portion of the Statement of Reasons addressing proposed
amendments to Part 105 Subpart F, PSD Permit Appeals, beginning
on page 88, Illinois EPA relies heavily on established EAB precedent,
directly citing more than 20 EAB decisions and justifying a proposed
standard of review on the basis that it “has been the same standard of
review employed by USEPA’s EAB in its review of any PSD
decisions issued by delegated agencies and/or USEPA Regional
Offices.”

i, Does Illinois EPA believe that this same logic should apply to the
legal relevancy of environmental justice concerns, that, because
of their undeniable relevance in EAB PSD adjudications, the same
legal relevancy should apply in subsequent Board PSDpermit
appeals?

No. This is because the rationale offered for the proposed standard of
review is distinctly different from the rationale relied upon by the
USEPA Environmental Appeals Board (EAB) concerning EJ namely,
USEPA’s mandate to implement federal Executive Order 12898, In
support of the Illinois EPA’s proposed standard of review before the
Board of any PSD permit issued by the Illinois EPA, the Illinois EPA
relies heavily upon the statutory language of Section 40.3(a)(2) of the
Act providing that any petition filed with the Board requesting review
of a PSD permit decision shall:

(i) Include such facts as necessary to demonstrate that the
petitioner is aggrieved or has an interest that is or may be
adversely affected;

(ii)  State the issues proposed for review, citing to the record where
those issues were raised or explaining why such issues were not
required to be raised during the public comment process; and

(iii) Explain why the Agency’s previous response, if any, to those
issues is (A) clearly erroneous or (B) an exercise of discretion or
an important policy consideration that the Board should, in its
discretion, review.

415 ILCS 5/40.3(a)(2) (emphasis added). This statutory language of
Section 40.3(a)(2)(iii) addressing standard of review derives from 40
CFR Part 124. As such, the EAB’s historic interpretation of
regulatory language in 40 CFR 124, which largely mirrors the
statutory verbiage of Section 40.3(a)(2)(iii) of the Act, is directly on
point and relevant.?

4 Consistent with Section 40.3(a)(2)(iii), review is warranted where the permit decision involves a
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Federal authority for environmental justice derives from federal
Exccutive Order 12898, and the role it currently plays in EAB appeals
is based on federal agency and/or judicial interpretations of the
requircments of that Executive Order. No similar state authority, or
statutory or regulatory framework recognizing environmental justice
in the context of environmental permitting, exists in 1llinois.

C. Does Illinois EPA believe that States should be permitted to assume
control of federal permitting programs for purposes of relaxing legal
requircments contained therein?

As an initial matter, the Illinois EPA is not intending to take control of the
federal PSD program rather the lllinois EPA, by this rulemaking, is
proposing a state PSD program. In proposing this rulemaking to the
Board, the Illinois EPA is intending to mecet certain obligations of the State
of Illinois under the Illinois Environmental Protection Act, which
ultimately aims to ensure that the Board adopts regulations establishing a
PSD permit program meeting the requirements of Section 165 of the Clean
Air Act (CAA), 42 U.S.C. §7475. 415 ILCS 5/9.1(c). The Illinois EPA is
not in a position to speculate as to the reasons why States (and their
respective legislatures) might desire state implementation of federal
permitting programs, or as to the legal adequacy of such reasons.

d. As allowing for environmental justice concerns to be raised in PSD
permit appeals is both legal and practical, is Illinois EPA still
“committed to protecting the health of the citizens of 1Hinois and its
environment, and to promoting environmental equity in the
administration ot its programs to the extent it may do so legally and
practicably™ as is claimed on its website?”

This question is beyond the scope of the present proceeding. Morcover,
the question assumes too much, as it does not cstablish that environmental
justice considerations, warranted though they may be in a federal PSD
permit appeal because of a federal executive order, are likewise authorized
by applicable law in the context of a state-approved PSD program. The
question also does not support a conclusion that implementing
environmental justice through a state-based permit appeal process, where
it lacks a basis in applicable law, is more practical than the approach
currcntly undertaken by agency staff. The Agency supports, and will

“finding of fact or conclusion of law which is clearly erroneous” or where it involves “an exercise of
g
discretion or an important policy consideration.” 40 CFR 124.19(a)(1) and (2).
1 p policy
3 linois Fnvironmental Protection Agencey, Environmental Justice (1)), Hinois.gov.
(last visited
Novemberl6th, 2018).
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continue to implement, these efforts with regard to its various programs,
and the proposed rulemaking in no way diminishes such efforts.
Notwithstanding, the Illinois EPA has a grievance procedure as required
under 40 CFR Section 7.90. This procedure can address claims of
discrimination or disparate impact as a result of Agency action in the
context of Agency decision making including PSD permitting decisions.

Is Illinois EPA of the opinion that eliminating the ability to raise
environmental justice concerns in PSD permit appeals is “support[ing]
the objectives of achieving environmental equity for all of the citizens
of Illinois,” as it purports to do on its website?®

This question is beyond the scope of the present proceeding. It can be
noted that environmental justice concerns can be raised with the 1llinois
EPA in numerous settings, including the administration of programs
involving state construction and operating permits.

8 Id.
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ILLINOIS ENVIRONMENTAL REGULATORY GROUP

1-a.

1-b.

In his Pre-Filed Testimony, Mr. Jason Schnepp states that “[t]he provisions of the
proposed rule generally mirror the provisions of the existing federal PSD rule at 40 CFR
52.21.” Pre-Filed Testimony of Jason Schnepp, PCB R 19-1, at 3 (Ill. Pol. Control. Bd.
Nov. 8, 2018) (emphasis added). Mr. Schnepp also addressed PSD applicability in his
Pre-Filed Testimony. Would PSD applicability differ under the proposed Part 204
regulations from PSD applicability under 40 C.F.R. 52.217

As proposed on July 2, 2018, PSD applicability under proposed Part 204
would not differ from PSD applicability under 40 CFR 52.21. Future
changes to the applicability requirements of 40 CFR 52.21 would
potentially result in differences in applicability between 40 CFR 52.21 and
Part 204.

With regard to future differences between applicability requirements in 40 CFR 52.21

and the applicability requirements in the Agency’s proposed Part 204, LaDonna Driver of
Hepler Broom, on behalf of the Illincis Environmental Regulatory Group, asked the
Agency, “If those changes to 52.21 happen in the future from what you're saying, then
the Agency and the Board would then consider updates to Part 204 to mirror those?”
11/27/18 TR at 36.

As previously discussed, part of adopting a state PSD program necessarily
means that rulemaking will likely be required in the future to make changes to
Part 204. When such changes are warranted, the Illinois EPA will
appropriately initiate the needed rulemaking proceeding.

Mr. Christopher Romaine addressed the analysis and control requirements of the PSD
program in his Pre-Filed Testimony filed on November &, 2018. Would analysis and
control requirements under the proposed Part 204 regulations differ from the
corresponding requirements under 40 C.F.R. 52.217

As proposed, the analysis and control requirements under 40 CFR 52.21
would generally not differ from the analysis and control requirements
under proposed Part 204. However, instances exist where Part 204 is
superficially more stringent than 40 CFR 52.21. For instance, 35 Ill. Adm.
Code 204,280, Best Available Control Technology, and Section 204.1100
Control Technology Review, the Illinois EPA added references to 40 CFR
Parts 62 and 63. The definition of “BACT” would now provide that “in no
event shall application of BACT result in emissions of any pollutant which
would exceed the emissions allowed by any applicable standard under 40
CFR Parts 60, 61, 62 and 63.” This would maintain consistency with the
definition of BACT in Section 169(3) of the Clean Air Act, which refers to
requirements under Sections 111 or 112 of the Clean Air Act, rather than
to Parts of the CFR.
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In 35 Ill. Adm. Code 204.860, Exemptions, the Illinois EPA has not
proposed to carry over the exemption for pre-construction monitoring for
any of the pollutants currently addressed in 40 CFR 52.21(i). USEPA
maintains that it has authority to adopt significant monitoring
concentrations or SMCs for pollutants other than PM2.s. The adopted
SMCs may be used to explicitly exempt an owner or operator of a
proposed source or modification from being required to undertake a
project-specific pre-construction ambient air quality monitoring analysis
to satisfy Section 165(e)(2) of the Clean Air Act. In such circumstances,
other appropriate data for existing ambient air quality may be used. In
this regard, the ambient monitoring networks operated by state and local
agency commonly include ambient monitoring stations that are located at
sites that can provide air quality data that is considered representative of
the areas in which proposed projects would take place.

In addition, if changes are made to the analysis and control requirements of 40 CFR
52.21 in the future, the analysis and control requirements under 40 CFR 52.21 and
Part 204 may differ,

Ms. Driver asked that the Agency, in post-hearing comments, “also respond to the same
question I asked Mr. Schnepp was that if the 52.21 provisions are updated in the future,
what would be then the procedure for making corresponding updates to Part 204, just the
same question as what Mr. Romaine said on the analysis and control requirements?”
11/27/18 TR at 40.

As previously discussed, part of adopting a state PSD program necessarily
means that rulemaking will likely be required in the future to make changes to
Part 204. When such changes are warranted, the Illinois EPA will
appropriately initiate the needed rulemaking proceeding.

How many States have State Implementation Plan (“SIP”)-approved PSD programs?

Based on the information that the Illinois EPA could locate online, 46 states have
SIP-approved PSD programs. Some states, California, for example, are divided by
county or districts, each of which may have varying SIP-approved PSD program
status. The entire state of Illinois is addressed by a USEPA-delegated PSD
program. '

How many States have USEPA-delegated PSD programs?

Based on the information that the Illinois could locate online, the status of states
with PSD permit programs that are implemented under a USEPA delegation is
generally summarized below. This summary does not address areas in these states
that are considered Indian Country, for which USEPA is the permitting authority
for PSD.
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In four states, Hawaii, Illinois, Massachusetts and New Jersey, PSD permitting is
currently implemented for the entire state under delegated PSD programs.

In two states, California and Nevada, PSD is currently implemented under a
delegated program in certain jurisdictions. In California, which is divided into 35
separate Air Pollution Control or Quality Maintenance Districts, some districts have
SIP-approved PSD programs and others have delegated programs.” In Nevada, the
local air pollution control authority for Clark County, the county in which Las
Vegas is located, implements PSD under a SIP-approved program. For the rest of
the state, PSD is implemented under a delegated PSD program.

In Arizona, in three counties (i.e., Maricopa County in which Phoenix is located;
Pima County in which Tucson is located, and Pimal County southeast of Phoenix),
PSD is implemented under delegated programs. In addition, in the rest of Arizona,
PSD permitting for greenhouse gases (GHGs) is currently implemented under a
delegation agreement. For pollutants other than GHGs in the rest of Arizona, PSD
is implemented under a SIP approved program.

N Specifically, in USEPA Region V, how many States have SIP-approved PSD programs
versus delegated PSD programs?

Of the six states in USEPA Region V, five states currently have SIP-approved PSD
programs (Indiana, Michigan, Minnesota, Ohio and Wisconsin). The federal PSD
permit program currently applies in Illinois and is administered by the Illinois EPA
pursuant to delegation agreement between the Illinois EPA and USEPA.

6. In llinois EPA’s Statement of Reasons filed in this matter, lllinois EPA mentions a
separate rulemaking to amend 35 Ill. Adm. Code 252, Public Participation in the Air
Pollution Control Permit Program, “to accommodate a SIP-approved PSD program in
Illinois.” See Statement of Reasons, PCB R 19-1, at 3, 28 ({ll. Pol. Control. Bd. July 2,
2018). What are Illinois EPA’s plans for that rulemaking?

The Illinois EPA intends to propose Agency regulations addressing a state-based
PSD program. While a specific schedule has not yet been developed, the Illinois
EPA tentatively plans to have revisions to Part 252 finalized shortly after the
completion of this Board rulemaking.

" For instance, the Bay Area Air Quality Management District in which San Francisco is located is
SIP-approved. The South Coast Air Quality Management District, in which Los Angeles is located,
is delegated.
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POLLUTION CONTROL BOARD

General Questions

Please explain if IEPA hosted a stakeholder process in developing the proposed rule.
If so, please provide the list of stakeholders that participated in that process.

During the development of this proposal, the Illinois EPA met with representatives
from sources potentially subject to Part 204. In addition, given the language
proposed to address the distinction between administrative matters reviewed by the
Board and administrative actions taken by the Illinois EPA and the Office of the
Illinois State Fire Marshal (OSFM), the Illinois EPA provided a draft of proposed
Parts 101 and 105 to the OSFM. Subsequent discussions were held between counsel
for the Illinois EPA and the OSFM.

On October 2, 2017, the Illinois EPA posted online a draft of these proposed
regulations, including Part 204 and proposed amendments to Part 101 and 105. The
Illinois EPA also notified public interest groups and other interested individuals of
these proposed regulations, soliciting comments on the draft proposal. The Illinois
EPA also engaged in outreach on this proposal with USEPA providing this proposal
to USEPA, Region 5 for preliminary review and comment.

The stakeholders that participated in the process were as follows:

USEPA

Representatives of Illinois Environmental Regulatory Group
Sierra Club

Environmental Law & Policy Center

Trinity Consultants

Regarding the Agency’s outreach efforts, Mr. Grable on behalf of CARE asked the
Agency, “Can Illinois EPA state why they didn't do any consultation with the Illinois
Environmental Justice Commission or a reason for not doing so?” 11/27/18 TR at 45.

The Illinois EPA did consult with the Illinois Environmental Justice Commission
(Commission) on Wednesday, October 4, 2017. During this meeting, the Illinois
EPA informed the participants that the Illinois EPA had historically administered
the PSD program in Illinois by means of a delegation agreement with USEPA,
Consistent with statutory changes to the Illinois Environmental Protection Act
requiring the Illinois Pollution Control Board to establish a state PSD program, the
Agency would be submitting a regulatory package to the Board to create such
program. The Illinois EPA further informed the Commission that the regulatory
proposal was at public outreach; the outreach period would be ending on November
1, 2017. Questions followed by those in attendance. In fact, a question was posed by
Commissioner Keith Harley from the Chicago Legal Clinic, the same legal clinic
that represents CARE, regarding the related changes that are planned to Agency

15
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rules addressing procedures for public participation in air pollution control
permitting, 35 Ill. Adm. Code Part 252.

Board Member Zalewski asked the Agency, “When you say outreach, when the initial
outreach incurred [sic], did you just post it on your website? What is the typical way of
reaching out to different organizations?” 11/27/18 TR at 45-46.

In addition to posting the proposed regulatory proposal on the Illinois EPA’s
website and discussing the matter at the Illinois Environmental Justice Commission,
the Illinois EPA directly notified the USEPA and various organizations, groups
and/or individuals that have requested to be notified of proposed air rulemakings.
Finally, in conjunction with the posting of the proposed regulatory proposal on the
Illinois EPA’s website and the direct notifications mentioned above, the Illinois EPA
provided a plain language fact sheet that accompanied these notifications for what
would otherwise be a complex rulemaking for members of the public.

IEPA indicates that 40 CFR 51.166 addresses regulations governing state PSD
programs established pursuant to state law and submitted to USEPA for approval and
incorporation into SIP while 40 CFR 52.21 governs federal PSD programs and applies
in those states without a SIP-approved PSD program. SR at 7-8. The Board notes that
Section 9.1(c) of the Environmental Protection Act (Act) directs the Board to
incorporate 40 CFR 52.21 by reference in its regulations to establish a PSD program.
415 ILCS 5/9.1(c).

IEPA’s proposal for a state PSD program, however, is based on 40 CFR 52.21, and
not 40 CFR 51.166. SR at 28. For the clarity of the record, please explain why.

First, it is important to note that while the role of 40 CFR 51.166 and 52.21 are
different, they both deal with the same substantive programs. In fact, while
based mainly on 40 CFR 52.21, the Illinois EPA also considered 40 CFR 51.166
during the development of the proposed regulations. As clearly explained in the
Statement of Reasons:

Given the interplay between these federal and state law requirements, the
Illinois EPA is proposing a state PSD program based largely on the
language of 40 CFR 52.21 but also ensuring that this program meets the
requirements for a SIP submittal to USEPA in 40 CFR 51.166.

Statement of Reasons at pages 29-30 (emphasis added).
Please also explain:

a. Is it IEPA’s interpretation of Section 9.1(c) of the Act that the Board rules
must be modeled on 40 CFR 52.21, rather than incorporated by reference?

Correct, the appropriate interpretation of Section 9.1(c) is that the Board
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rules must be modeled on 40 CFR 52.21 rather than merely incorporated by
reference. While Section 9.1(c) of the Act does employ the phrase
“incorporate by reference” when discussing the establishment of a PSD
program by the Board, the definition of “PSD permit” in Section 3.363
means a permit or a portion of a permit for a new major source or major
modification that is issued by the Illinois EPA under Section 9.1(c) that has
been approved by the USEPA and incorporated into the Illinois SIP to
implement Section 165 of the Clean Air Act and 40 CFR 51.166. (emphasis
added). Given the nature of these two sets of federal rules, it is not possible
to simply incorporate 40 CFR 52.21 to serve as a state PSD program. (Note
that the main differences between 40 CFR 51.166 and 40 CFR 52.21 relevant
to this proposal are set forth in the following response to Question 2b).
Instead, consistent with the language of Section 9.1(c) of the Act and Section
3.363 of the Act, the Illinois EPA proposed a state PSD program based
largely on the language of 40 CFR 52.21 but also ensuring that this program
meets the requirements for a SIP submittal to USEPA in 40 CFR 51.166.

Moreover, as a practical matter, implementation of the PSD permitting
program by means of an incorporated rule would be challenging. Ata
basic level, 40 CFR 52.21 was not developed by USEPA so that it could be
readily incorporated by reference by a state or local governmental body.
One cannot simply declare that, as matter of state regulations, 40 CFR
52.21 applies in Illinois with the substitution of the “Illinois EPA” in
place of the “Administrator of USEPA.” There are provisions in 40 CFR
52.21 for which the Illinois EPA cannot substitute for USEPA. For
example, the opening paragraph of the definition of “subject to
regulation,” 40 CFR 52.21(b)(49), specifically refers to regulatory actions
by USEPA. In addition, this paragraph includes internal references to
the Code of Federal Regulations.

40 CFR 52.21(b)(49) Subject to regulation means, for any air
pollutant, that the pollutant is subject to either a provision in the
Clean Air Act, or a nationally-applicable regulation codified by
the Administrator in subchapter C of this chapter, that requires
actual control of the quantity of emissions of that pollutant, and
that such a control requirement has taken effect and is operative
to control, limit or restrict the quantity of emissions of that
pollutant released from the regulated activity...(emphasis added)

USEPA also has not updated 40 CFR 52.21 to respond to certain federal
court decisions that are relevant to implementation of the PSD permit
program. For example, as will be discussed further in response to
another question, 40 CFR 52.21(b)(4), the definition for “potential to
emit,” still provides that a limitation must be “federally enforceable” or
enforceable by the USEPA to restrict a source’s potential to emit a
pollutant. However, as USEPA has recognized in a memorandum, a
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limitation that is only enforceable by a state or local air permitting
authority can now also serve to restrict a source’s potential emissions.

In addition, as provided by 40 CFR 52.01, 40 CFR 52.21 relies on
definition of certain terms that are in 40 CFR 51.100. These definitions
are essential for proper implementation of the PSD permitting program.

The consequence of circumstances such as these is that even if Illinois
incorporated provisions of 40 CFR 52.21 by reference, a detailed state
rule would still have to be adopted setting forth the various adjustments
to the text of 40 CFR 52.21 necessary for a USEPA-approved state PSD
permit program. The development and subsequent implementation of a
single, comprehensive state PSD rule will be far simpler for the Board,
the Illinois EPA and the Office of the Attorney General.

What are the main differences between 40 CFR 51.166 and 40 CFR
52.21 relevant to this proposal?

The main difference between 40 CFR 51.166 and 40 CFR 52.21
involves their function. The regulatory guidance for state PSD
programs established pursuant to state law and approved by
USEPA for incorporation into state SIPs is codified at 40 CFR
51.166. In these SIP-approved state PSD programs, the relevant
permitting authority that issues PSD permits is the state or local air
pollution control authority. Meanwhile, the regulations for the
federal PSD program are set forth at 40 CFR 52.21. These
regulations directly apply in those states without a SIP-approved
PSD program. In these circumstances, the USEPA is the permitting
authority. However, a state or local permitting agency typically
enters into a delegation agreement with USEPA to process PSD
permit applications on behalf of USEPA for proposed projects that
would occur within their area of jurisdiction.

As such, an obvious difference between 40 CFR 52.21 and 51.166
would be the administrative tribunal that would be responsible for
hearing appeals of any permitting decision. A PSD permit issued or
denied by the Illinois EPA under 40 CFR 52.21 has been and is
currently subject to review by USEPA’s Environmental Appeals
Board (EAB) in accordance with 40 CFR 124.19. As addressed by
Section 124.19, the EAB’s review of PSD permitting actions is
limited to PSD permits issued or denied by the USEPA or delegated
agencies; Part 124 does not apply to PSD permits issued or denied
under a SIP-approved PSD program. In re Zion Energy, LLC, 9
E.A.D. 701, 701-702, fn.1 (EAB 2001); see also, In re Dominion
Energy Brayton Point, LLC, PSD Appeal No. 09-01, slip op. at 2-3
(May 13, 2009) (“The ... [EAB’s] jurisdiction to review PSD permit
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extends only to those issues relating to permit conditions that
implement the federal PSD program.”). However, once the state of
Illinois has its own SIP-approved PSD program, PSD permits issued
or denied by the Illinois EPA will be subject to Board review
consistent with the procedural requirements of Section 40.3 of the
Act, 415 ILCS 5/40.3 and 35 I1l. Adm. Code Parts 101 and 105.

Some of the notable substantive differences between the
requirements of 40 CFR 51.166 and 40 CFR 52.21 relevant to this
proposal include the following:

e To address an administrative action by the Agency that is to accompany
the processing of PSD permit applications as specified by 40 CFR
51.166(q)(1), the Illinois EPA is proposing language requiring the Agency
to notify the applicant within 30 days of receipt of an application for a
permit pursuant to this Part as to the completeness of or deficiency in the
application. Such a requirement is not present in 40 CFR 52.21.

¢ To address an administrative action by the Agency that is to accompany
the processing of PSD permit applications pursuant to Section 165(d)(1)
of the CAA and 40 CFR 51.166(p), the Illinois EPA is proposing language
in Section 204.1310 requiring the Agency to provide to the USEPA a copy
of each application for a PSD permit that it receives. Such a requirement
is not present in 40 CFR 52.21.

o To address the public participation requirements that must accompany
the processing of PSD permits as provided by 40 CFR 51.166(q), the
Illinois EPA is proposing similar language in Section 204.1320. Proposed
Section 204.1320 would reference the Illinois EPA’s public participation
procedures at 35 Ill. Adm. Code Part 252 that the Illinois EPA is
currently amending to accommodate a SIP-approved PSD program in
Illinois. The federal PSD program at 40 CFR 52.21 generally makes use
of the public participation requirements of 40 CFR Part 124.

e The definition of “secondary emissions” in Section 204.650 would depart
from USEPA’s definition in 40 CFR 52.21(b)(18) in two respects. First,
the Ilinois EPA is proposing four additional criteria for secondary
emissions in Section 204.650. (i.e., specific, well defined, quantifiable, and
impacting the same general area as the proposed source). These four
criteria are present in the definition of “secondary emissions” in 40 CFR
51.166(b)(18). Second, the Illinois EPA is proposing to not include
language in the definition of “secondary emissions” set forth in 40 CFR
52.21(b)(18)(i) and (ii). This wording is duplicative of the language
included in the first paragraph of 40 CFR 52.21(b)(18). It is noteworthy
that the USEPA did not include this extraneous language in the definition
of “secondary emissions” in its regulatory requirement for state
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implementation plans to prevent significant deterioration of air quality.
40 CFR 51.166(b)(18).

o As previously discussed, 40 CFR 52.21(0)(3) provides the
Administrator with the option of requiring visibility monitoring
in any Federal Class I area near a proposed new stationary
source or major modification as is necessary and appropriate.
(Emphasis added). 40 CFR 51.166(p) does not mandate that
each applicable state implementation plan submitted to USEPA
for review and approval contain such requirement.

C. Will modelling Board rules on 40 CFR 52.21, instead of 40 CFR 51.166,
impact USEPA’s approval of the Illinois SIP?

Again, as clearly reflected in the Statement of Reasons, the Illinois EPA
has worked to ensure this proposal addresses both 40 CFR 51.166 and
52.21. As previously stated by the Illinois EPA in the Statement of
Reasons:

Given the interplay between these federal and state law
requirements, the Illinois EPA is proposing a state PSD program
based_largely on the language of 40 CFR 52.21 but also ensuring
that this program meets the requirements for a SIP submittal to
USEPA in 40 CFR 51.166.

Statement of Reasons at pages 29-30 (emphasis added).

In addition, the Illinois EPA engaged in outreach on this proposal with
USEPA to further facilitate SIP approval of Part 204 by USEPA. To the
extent that changes are made to proposed Part 204 or accompanying
regulations in this rulemaking process, these changes would affect USEPA’s
approval of Part 204,

Section 9.1(c) of the Act (415 ILCS 5/9.1(c)) provides that “the Board may adopt
more stringent or additional provisions to the extent it deems it appropriate” and
“[n]othing in [Section 9.1(c)] shall be construed to limit . . . the authority of the Board
to adopt elements of a PSD permit program that are more stringent than those
contained in 40 CFR 52.21.”

a-1.  Please identify all provisions in IEPA’s proposal that are additional to or
more stringent than those contained in 40 CFR 52.21.

In the Statement of Reasons, particularly pages 28 through 85, the Illinois
EPA detailed at length those areas where the language in proposed Part 204
does not mirror the language of 40 CFR 52.21. The legal basis for these
differences is also discussed. The Illinois would generally refer the Board to
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this portion of the Statement of Reasons for a detailed response to this
question.

By way of a summary of those differences between 40 CFR 52.21 and
proposed Part 204, as was discussed in the Agency’s response to Board
Question 2(b), certain provisions in Proposed Part 204 are not based on
provisions in 40 CFR 52.21 but are based on provisions in 40 CFR 51.166.
For example, for a state PSD program to be approvable by USEPA, 40 CFR
51.166(q)(1) provides that the program must require the permitting
authority to notify applicants for PSD permits within 30 days if their
applications are complete or deficient. Accordingly, Section 204.1300 was
included in the Agency’s proposal to address this procedural requirement
placed on the Agency that is not contained in 40 CFR 52.21.

Certain provisions in proposed Part 204 recognize that the USEPA has not
updated 40 CFR 52.21 to keep it current. “Additions” were proposed so that
Part 204 would be up-to-date. For example, in Section 204.480, Best
Available Control Technology, and Section 204.1100, Control Technology
Review, the Agency’s proposal refers to limitations under 40 CFR Parts 62
and 63, as well as to limitations under 40 CFR Parts 60 and 61. With this
addition, the definition of BACT would provide that “in no event shall the
application of BACT result in emissions of any pollutants which would
exceed the emissions allowed by any applicable standards under 40 CFR
Parts 60, 61, 62 and 63.” This would maintain consistency with the definition
of BACT in Section 169(3) of the Clean Air Act, which, in the relevant
provision, refers to requirements under Section 111 or 112 of the Clean Air
Act, rather than to specific parts of the CFR.

Certain provisions in 40 CFR 52.21 are not proposed to be included in Part
204 because they will not be relevant to the actual implementation of Part
204. As these provisions are present in 40 CFR 52.21, they address the past
or historical implementation of the requirements of the PSD program. As
such, it would not be appropriate to include these provisions in Part

204. (When determining what provisions of the PSD program were in effect
while 40 CFR 52.21 was applicable in Illinois, one would need to actually
refer back to 40 CFR 52.21, as would be appropriate.) For example, various
provisions of 40 CFR 52.21(i), Exemptions, would not be included in Section
204.860, Exemptions. This is because those provisions address exemptions
from certain requirements under 40 CFR 52.21 when “new” requirements
were adopted or other changes occurred that affected what would be needed
to comply with applicable requirements. For example, the exemption in 40
CFR 52.21(i)(11) is not proposed to be included in Part 204. This exemption
provides that, as related to the revised NAAQS for ozone published on
October 26, 2015, a source impact analysis addressing this revised NAAQS
for ozone is not required when a PSD application was determined to be
complete on or before October 1, 2015, or a preliminary determination or a
draft permit is published before December 28, 2015, This exemption would
not be relevant for future PSD applications submitted under Part 204,
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Similarly, a provision in 40 CFR 52.21(b)(2) addressing the reactivation of a
“very clean coal-fired utility generating unit” is not proposed to be included
in Section 204.490, the definition of “Major Modification.” This is because
this provision addresses coal-fired utility generating units equipped with a
scrubber prior to November 1990 (the enactment of the 1990 Clean Air Act
Amendments) that was not operating in the two year period prior to
November 1990. There is not a utility generating unit in Illinois for which
this provision could be applicable.

Some of the provisions in 40 CFR 52.21 that are not proposed to be included
in Part 204 have been stayed. While the text of these provisions is included in
40 CFR 52.21, it is followed by notes indicating the presence of the stays. For
example, 40 CFR 52.21(y), the “Equipment replacement provision,” was
stayed indefinitely by a court order on December 24, 2003. While the note in
40 CFR 52.21 addressing the stay of this provision also states that this
provision would become effective if the court ends the stay, Part 204 cannot
include a note with a similar provision. This is because it would improperly
circumvent Board rulemaking as related to this provision.

Finally, certain provisions in 40 CFR 52.21 are not proposed to be included
in Part 204 because a federal court has found them to be contrary to the
requirements of the Clean Air Act. In particular, in Section 204.860,
Exemptions, the Illinois EPA has not proposed to carry over the exemption
in 40 CFR 52.21(i)(5) from pre-construction ambient air quality monitoring.
On its face, 40 CFR 52.21(i)(5), would allow an applicant for a PSD permit
for a proposed major new stationary source or major modification to be
exempted from the requirement to conduct pre-construction ambient air
quality monitoring for a pollutant to meet the requirement for an air quality
analysis in 40 CFR 52.21(m)(1).% As related to such ambient air quality
monitoring, 40 CFR 52.21(i)(5) provides that if the modeled impacts of a
proposed project for a pollutant are below the specified significant
monitoring concentration (SMC), the USEPA may exempt a permit applicant
from the requirement to conduct such ambient monitoring. 45 Fed. Reg.
52676, 52710 (August 7, 1980). The appeal of this provision occurred many
years after it was initially adopted, when USEPA revised 40 CFR 52.21(i)(5)
to include a SMC for PMz2s. 72 Fed. Reg. 54112, 54138-42 (September 21,
2007). In January 2013, the U.S. Court of Appeals for the D.C. Circuit

" 40 CFR 52.21(m)(ii) provides that for a pollutant for which there is not a NAAQS, the required air
quality analysis shall include such air quality monitoring data as the USEPA determines is
necessary to assess ambient air quality for that pollutant in the areas that the emissions of the
proposed project would affect. 40 CFR 52.21(m)(iii) provides that for a pollutant for which there is
a NAAQS, the required air quality analysis shall include continuous air quality monitoring data to
determine whether emissions of the pollutants would cause or contribute to a violation of that
MNAAQS or an applicable PSD increment. 40 CFR 52.21(m)(iv) provides that such monitoring data
shall be collected over a year unless the USEPA determines that a “complete and adequate
analysis” can be made with data collected over a shorter period, which period shall be at least four
months.
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subsequently vacated the portion of the 40 CFR 52.21(i)(5) pertaining to
PM::s. It found that USEPA lacked de minimis authority to promulgate an
SMC for PM2s that could be used to explicitly exempt an applicant for a PSD
permit that would address PMz.s from undertaking the pre-construction
ambient air quality monitoring specifically provided for under Section
165(e)(2) of the Clean Air Act. Sierra Club v. Environmental Protection
Agency, No. 10-1413 (D.C. Cir. January 22, 2013). However, The D.C.
Circuit also stated that “[g]iven how extraordinarily rigidly Congress stated
its monitoring mandate is in §165(e)(2), we are not persuaded by the EPA’s
arguments that it has de minimus authority to exempt the preconstruction
monitoring requirement.” /d.* While the D.C. Circuit ruling only addressed
the use of SMCs for PMzs and did not address the use of SMCs for other
regulated pollutants, the court’s opinion is clear. 40 CFR 52.21(i)(5) is
contrary to the Clean Air Act as Section 165(e)(2) requires a PSD permit
application to include continuous air quality monitoring data. As such, the
inclusion of a provision similar to 40 CFR 52.21(i)(5) in Part 204 would
threaten the ability of USEPA to ultimately approve Part 204 as part of
Illinois® SIP.1° As 40 CFR 52.21(i)(5) also addresses ambient air quality
monitoring for fluorides, total reduced sulfur, hydrogen sulfide and reduced
sulfur compounds, the Illinois EPA is also proposing to not carry over this
explicit exemption for preconstruction ambient air quality monitoring. While
the court’s opinion did not address these pollutants, the need for
preconstruction monitoring for non-criteria pollutants is to be based on the
judgment of the Administrator of USEPA. An exemption from
preconstruction monitoring for these four pollutants is not necessary and
could also be found to be improper.

a-2.  Mr. Grable asked the Agency, “[C]an Illinois EPA also identify all provisions of
the proposal that are less stringent or complete omissions than those contained in

® Clean Air Act, Section 165(e): Analysis; Continuous air quality monitoring data; Regulations;
Model adjustments. . . (2) Effective one year after August 7, 1977, the analysis required by this
subsection shall include continuous air quality monitoring data gathered for purposes of
determining whether emissions from such facility will exceed the maximum allowable increases or
the maximum allowable concentration permitted under this part. Such data shall be gathered over
a period_of one calendar year preceding the date of application for a permit under this part unless
the State, in accordance with regulations promulgated by the Administrator, determines that a
complete and adequate analysis for such purposes may be accomplished in a shorter period. The
results of such analysis shall be available at the time of the public hearing on the application for
such permit.

19 In response to the court’s decision, the USEPA indicated that it will not waive the requirement
for pre-construction ambient air quality data for PM;s. However, applicants for PSD permits can
continue to rely on data from the existing monitoring networks so long as the permitting authority
finds the data to be representative of the air quality in the area of concern. Circuit Court Decision
on PM; ;s Significant Impact Levels and Significant Monitoring Concentration, Questions and Answers,
USEPA, Office of Air Quality Planning and Standards, March 4, 2013,
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40 CFR 52.217” 11/27/18 TR at 56.

As discussed at length at hearing, the Illinois EPA is proposing to not include
a provision adapted from 40 CFR 52.21(0)(3) in Part 204. 40 CFR
52.21(0)(3) provides the Administrator with the option of requiring visibility
monitoring in any Federal Class I area near a proposed new stationary
source or major modification for such purposes and by such means as
deemed necessary and appropriate. This provision addresses an action that
USEPA may have the authority to take as it is the federal agency. 40 CFR
51.166(p) does not mandate that state PSD permit programs submitted to
USEPA for SIP approval contain such requirement. The provision is not
accompanied by provisions explaining the circumstances in which such
monitoring would be appropriate. Moreover, given no Class I area exists in
Illinois, or in close proximity to Illinois, such monitoring would not be
needed.

As related to other provisions of the proposal, the Agency would generally
direct the participants to the Statement of Reasons, particularly pages 28
through 85, wherein the Agency previously detailed at length those areas
where the language in proposed Part 204 does not mirror the language of 40
CFR 52.21 and the basis for these changes. This necessarily includes
requirements of 40 CFR 52.21 that have been indefinitely stayed by the D.C.
Circuit Court of Appeals such as provisions for routine maintenance, repair
and replacement invelving “equipment replacement§” in 40 CFR 52.21(cc).
Such additional areas that could be characterized as an omission of the
provisions contained in 40 CFR 52.21 include the following. As explained,
these “omissions” would not result in Part 204 being materially less stringent
than 40 CFR 52.21 as it currently applies in 1llinois.

o The Illinois EPA is not proposing to include 40 CFR 52.21(b)(2)(iii) (k)
which identifies “[t|he reactivation of a very clean coal-fired electric
utility steam generating unit” as an activity that would not be
considered a modification of a source for purposes of PSD, i.e., a
physical change or change in the method of operation. The Illinois
EPA is also not proposing to include the definition of “Reactivation of
a very clean coal-fired electric utility steam generating unit” of 40
CFR 52.21(b)(38) in Part 204. This is because at this time, in 2018,
there are no existing utility units in Illinois to which these provisions
could apply. This definition only applies for the reactivation of units
that not been in operation for a period of two years before November
15, 1990, when the Clean Air Act Amendments of 1990 were adopted.
The unit also had to have SO: control with at least 85 percent
efficiency. Since it is not possible for such a unit to now be present in
Illinois, it does not make sense to include this obsolete exception in the
definition of “major modification” in Section 204.490.
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In Section 204.610, the Illinois EPA is proposing a definition of
“regulated NSR pollutant” that differs from 40 CFR 52.21(b)(50)(v) in
that it expressly excludes any hazardous air pollutants as is provided
by Section 112(b)(6) of the CAA. Given the prohibition of Section
112(b)(6) of the CAA stating that PSD shall not apply to pollutants
listed under Section 112, hazardous air pellutants listed in Section
112(b)(1) of the CAA, hazardous air pollutants added to the list
pursuant to Section 112(b)(3) of the CAA and hazardous substances
listed under Section 112(r)(3) for purposes of risk management
planning and otherwise not delisted pursuant to Section 112(r) of the
CAA should not be addressed as a regulated air pollutant under PSD
unless otherwise regulated as an NSR pollutant. 42 U.S.C.
§7412(b)(6). However, in 40 CFR 52.21(b)(50)(v), USEPA did not
address the treatment of certain listed hazardous air pollutants. If this
change were not made, certain substances that are only regulated
under Section 112(r)(3) of the CAA, e.g., nitric acid, could be
inappropriately considered regulated PSD pollutants under Part 204,

The Illinois EPA is proposing to not include language in the definition
of “secondary emissions” set forth in 40 CFR 52.21(b)(18)(i) and (ii).
This wording is duplicative of the language included in the first
paragraph of 40 CFR 52.21(b)(18); the repetition in subsequent
paragraphs makes little sense. It is noteworthy that the USEPA did
not include this extraneous language in the definition of “secondary
emissions” in its regulatory requirement for state implementation
plans to prevent significant deterioration of air quality. 40 CFR
51.166(b)(18).

The Illinois EPA proposing to not include all of the exemptions from
the substantive requirements of PSD permitting that are currently set
forth in 40 CFR 52.21(i). Only the exemptions that will be relevant
for the implementation of PSD permitting in the future, under Part
204, are included. For further detail, the Illinois EPA would direct
the parties to pages 70 through 73 of the Agency’s Statement of
Reasons.

The Ilinois EPA not proposing to expressly exclude nonmethane
hydrocarbons from the required air quality analysis that must be
submitted as part of a PSD permit application for a pollutant as
currently provided by 40 CFR 52.21(m)(1)(iii). This provision
provides that the air quality analysis must contain continuous air
quality monitoring data for the pollutant if a NAAQS exists for the
pollutant, except if the pollutant is nonmethane hydrocarbons. In
Section 204.1130, it is not necessary to explicitly exclude nonmethane
hydrocarbons from this requirement. This is because there is no
longer a NAAQS for nonmethane hydrocarbons so an explicit
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exclusion from such monitoring is no longer needed.

e The Illinois EPA is also proposing not to include certain provisions
related to air quality monitoring data in 40 CFR 52.21(m)(1)(v) and
(vii). This is because these requirements would only be applicable for
complete applications submitted in certain periods. (i.e., between
June 8, 1981 and February 9, 1982, and between December 1, 1998
and August 1, 1989). Given these periods have passed, and the
submittal of complete applications between these dates is no longer
possible, the Illinois EPA is proposing to not include these
requirements.

e The Illinois EPA is also proposing to not include a provision related to
air quality monitoring in 40 CFR 52.21(m)(1)(viii). This provision
addresses monitoring of PM o under 40 CFR 52.21(i)(11)(i) and (ii)
and provides that any monitoring method used must have been
approved by the Administrator. It further provides that any estimate
of the ambient concentrations of PMio is required to utilize data
collected by the approved monitoring method consistent with
estimating procedures approved by the Administrator. However, the
reference to 40 CFR 52.21(i)(11)(i) and (ii) in 40 CFR 52.21(m)(1)(viii)
is not correct given the former addresses PMz.s and the latter speaks
to PMio. This typographical error originated in December 2002 when
USEPA adopted NSR reform. In that rulemaking, USEPA
renumbered paragraphs in 40 CFR 52.21(i) due to its removal of
paragraphs (i)(1), (i)(2) and (i)(3). Paragraph (i)(11) became
paragraph (i)(8) but the reference in 40 CFR 52.21(m)(1)(viii) to
paragraph (i)(11) was not corrected. See, 67 Fed. Reg. 80186, 80274
(December 2002). As the Agency is not proposing that Section
204.860 include 40 CFR 52.21(i)(8), the reference to 40 CFR
52.21(i}(8) in Section 204.1130 is unnecessary. As discussed in the
Statement of Reasons, given the Agency is not proposing to include
the exemption provided by 40 CFR 52.21(i)(8) as it only applied to
applications filed before June 1, 1988 or December 1, 1988, there is no
need to include provisions of air quality monitoring for a section of 40
CFR 52.21 not proposed for inclusion in Part 204,

o In Section 204.1680, the Illinois EPA is proposing to not include
portions of the definition of “major emissions unit” for PALs specific
to nonattainment areas. This is because Part 204 solely deals with
attainment areas. See¢, 40 CFR 52.21(aa)(2)(iv). At the time USEPA
initially promulgated regulations for PALs, USEPA included one set
of regulatory language for permitting under both Parts C and D of
Title I of the CAA, i.e., both PSD and nonattainment area permitting.
67 Fed. Reg. 80186 (December 31, 2002). Likely for ease of
rulemaking, USEPA utilized the same PAL language for both
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regulatory programs. Rather than including this artifact of USEPA’s
drafting in Part 204, the Illinois EPA is proposing a definition of
“major emissions unit” specific to PALs under the PSD program.

¢ The Illinois EPA is proposing to not include the transitional
requirement from 40 CFR 52.21(w)(15)(ii) for PALs. 40 CFR
52.21(aa)(15)(ii) provides that a PAL established prior to March 3,
2003 may be superseded by a PAL that meets the federal
requirements for PALs in 40 CFR 52.21(aa). Given no PAL has been
established in Illinois, this language would be superfluous.

¢ The Illinois EPA is proposing to not include a definition of “pollution
prevention.” 40 CFR 52.21(b)(39) defines the term “pollution
prevention” but this term is no longer used elsewhere in 40 CFR
52.21. This term was used in the “Clean Unit Provision” of the
federal PSD program, which was struck down by New York v. EPA,
413 F.3d 3, 38-39 (D.C. Cir. 2005). Given this term is no longer used
in 40 CFR 52.21, the Illinois EPA is not proposing its inclusion in Part
204.

Finally, the Illinois EPA is not proposing the inclusion of plan disapproval set
forth in 40 CFR 52.21(a)(1), public participation in 40 CFR 52.21(q),
environmental impact statements included in 40 CFR 52.21(s), disputed
permits or redesignations set forth in 40 CFR 52.21(t) and delegation of
authority in 40 CFR 52.21(u) consistent with Section 9.1(c) of the Act, 415
ILCS 5/9.1(c).

Mr. Grable asked the Agency, “Can Illinois EPA identify the authority granted to
them in the plain language of Section 9.1(c) of the Illinois Environmental

Protection Act to adopt less stringent or omit entirely provisions contained in 40
CFR Part 52.217” 11/27/18 TR at 56-57.

As previously discussed, consistent with the langnage of Sections 9.1(c) and
3.363 of the Act, the Illinois EPA proposed a state PSD program based
largely on the language of 40 CFR 52.21 but also ensuring that this program
meets the requirements for SIP approval by USEPA in 40 CFR 51.166. That
being said, in those instances where the language of proposed Part 204 does
not mirror the language of 40 CFR 52.21, the legal basis for these differences
were generally discussed in the Statement of Reasons. However, as a general
matter, these differences are not intended to reduce the stringency of Part
204 compared to 40 CFR 52.21. Indeed, proposed Part 204 would arguably
be more stringent than 40 CFR 52.21 as it would memorialize recent court or
administrative decisions or USEPA guidance or regulatory proposals.

Any such “omissions” as identified above in response to Board Question 3(a-
2), were proposed by the Illinois EPA given the provision was obsolete,



a-4.

a-5.

Electronic Filing: Received, Clerk's Office 1/24/20198 PC#1

duplicative or extraneous, inconsistent with the federal Clean Air Act, or a
drafting artifact specific to nonattainment areas. In one instance, as
previously discussed, a requirement for visibility monitoring in federal Class
I area was deemed not to be necessary.

Mr. Grable asked the Agency, “Can Illinois EPA please address the discrepancy
that exists where proposed Section 204.600 Incorporations By Reference claims
that the - quote, the following materials are incorporated by reference? These
incorporations do not include any later amendments or additions, end quote, and
then proceeds to amend -- or proceeds to list 40 CFR 52 as one of these sections
that is not amended in a later edition and -- but then later proceeds to go on and
provide an amendment to 52.21 in the proposed rule.” 11/27/18 TR at 57.

Mr. Grable rephrased the questions at the Agency’s request as follows, “So in part
proposed Section 204.100 Incorporation by Reference . . . One of the sections
listed is 40 CFR Part 52. .. So in that section, those are the lists of incorporations

by reference that do not include any later amendments or additions and then later
on in the proposed regulations 40 CFR Part 52 is getting an amendment or an
omission as for one part of it and I would like an explanation for the discrepancy.”

Mr. Grable further followed up by stating that, “The later provision is the section
where I was referring to earlier where you omit the 52.21(0)(3) from the proposed
regulations entirely.”

In Section 204.100, the entirety of 40 CFR 52.21 is incorporated by reference
as this incorporation is relevant to where “40 CFR 52.21” is referred to in the
proposed rules. For example, Section 204.400, the definition of “Federally
Enforceable” refers to “. .. any permit requirements established pursuant to
40 CFR 52.21...”

This comment reflects a misunderstanding of proposed Section 204.100,
Incorporations by Reference, that appropriately incorporates the federal
regulations referenced in Part 204. See, 5 ILCS 100/5-75. In large part, the
regulations incorporated by reference address the reference to 40 Parts 50
through 99 in Section 204.700, Subject to Regulation. In addition, the
incorporation of 40 CFR 52.21 is necessary given its additional reference in
Sections 204.240, 204.420, 204.490, 204.520, 204.550, 204.640, 204.860 and
204.1340 as well as Section 204.400. The incorporation of these provisions,
specifically 40 CFR 52.21, does not mean that the Illinois EPA is proposing
the substantive adoption of these federal regulations as a matter of State law
for inclusion in the SIP as suggested by this comment. Rather the lllinois
EPA is proposing the adoption of proposed Part 204, Prevention of
Significant Deterioration, as a matter of State law for inclusion in Illinois’
SIP.

Board Member Zalewski asked the Agency, “Just a quick follow-up to hammer it
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home. I think this has been answered, but I just want to make sure it's clear on the
record. 3A you said that IEPA's proposal is superficially more stringent, but your
testimony is that in practice it is not more stringent, is that accurate?” 11/27/18
TR at 59-60.

As discussed in response to other questions, the Agency’s proposal is
superficially more stringent than 40 CFR 52.21. This is because it does not
include provisions of 40 CFR 52.21 that are obsolete, duplicative or
extraneous. It does not include provisions in 40 CFR 52.21 that are currently
stayed for which the stays could theoretically be lifted. It also does not
include provisions that courts have found to be contrary to the Clean Air
Act. These differences between 40 CFR 52.21 and proposed Part 204 will not
create a state PSD program that is more stringent in practice than the
federal PSD program. Rather, they will result in a state PSD program that
would reflect the actual requirements of the federal PSD program as it was
being implemented when the proposal was submitted.

Hearing Officer Rabczak asked the Agency, “When you talk about expectations
of the US EPA, did you have correspondence between you guys or was it mostly
phone calls and meetings?” 11/27/18 TR at 60. Hearing Officer Rabczak
followed up by asking “Any documents that you can submit into the record?”
11/27/18 TR at 60.

As indicated at hearing, the USEPA and the Illinois EPA typically
communicated verbally about the Illinois EPA’s proposal for Illinois’ PSD
program. At the Board’s request, the [llinois EPA reviewed its files; all
pertinent written communication between the Illinois EPA and the USEPA
regarding the substance of this proposal have been attached. See attached
Exhibit A.

Please address whether IEPA considered additional or more stringent
measures for its proposal as it relates to the Greenhouse Gases (GHGs). If so,
please describe them, and explain why they were or were not included in
IEPA’s proposal.

In Part 204, the Illinois EPA has proposed a number of changes compared to
the current federal rules at 40 CFR 52.21 to appropriately address relevant
court decisions regarding the permitting of greenhouse gases (GHGs) under
the PSD permitting program as detailed in pages 30 and 31 of the Statement
of Reasons. In this regard, on October 2016, USEPA proposed revisions to
the PSD regulations to further address the Coalition Amended Judgment. 81
Fed. Reg, 68110 (October 3, 2016). In this proposed rulemaking, USEPA
proposed changes to several definitions, the provisions for Plantwide
Applicability Limitations rated to GHG emissions GHG, and other
provisions to ensure that a source is not required to obtain a PSD permit
solely due to its potential to emit for GHGs meeting the applicable threshold.

24
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Finally, Section 204.660 would include a significant emissions rate for GHGs.
The Illinois EPA is proposing revisions for GHGs consistent with USEPA’s
proposed rules, as discussed in greater detail in the following discussions:

¢ Section 204.430, Greenhouse Gases (Statement of Reasons, pages 42-44)

e Section 204.490, Major Modification (Statement of Reasons, page 46)

¢ Section 204.510, Major Stationary Source (Statement of Reasons, pages
46-47)

e Section 204.660, Significant (Statement of Reasons, pages 62-64)
Section 204.700, Subject to Regulation (Statement of Reasons, page 66)

¢ Subpart K: Plantwide Applicability Limitations (Statement of Reasons,
page 79)

By way of general background, in 2010, USEPA issued the GHG Tailoring
Rule (Tailoring Rule) addressing the permitting of GHG emissions under the
PSD program and the Title V permit program. 75 Fed. Reg. 31514 (June 3,
2010). In June 2014, the U.S. Supreme Court ruled in Utility Air Regulatory
Group v. EPA (UARG) that the USEPA may not consider GHG as a pollutant
for purposes of determining whether a source is required to obtain a PSD
permit or a Title V permit. UARG v. EPA, 134 S.Ct. 2427 (2014). Further, the
Supreme Court held that PSD or Title V permits, that are required based on
emissions of other pollutants, may continue to address GHG emissions. For
this purpose, the Court described such sources as “anyway sources,” since
permitting was not being required based only on emissions of GHGs.
Consistent with this decision, the D.C. Circuit Court of Appeals issued an
Amended Judgment in Coalition for Responsible Regulation, Inc. v.
Environmental Protection Agency, Nos. 09-1322, 10-073, 10-1092 and 10-1167
(D.C. Cir. April 10, 2015). The Amended Judgment vacated the provisions in
the PSD regulation that would require a stationary source to obtain a PSD
permit solely because the source emits or has the potential to emit GHGs
above the applicable major source or significant emission threshold. In
addition, the D.C, Circuit directed USEPA to consider whether additional
changes to these regulations were necessary in light of the Supreme Court’s
decision and if so, to make such changes. In August 2015, USEPA issued a
final rule removing provisions requiring a stationary source to obtain a PSD
permit solely because the source emits or has the potential to emit GHGs
above the applicable major source thresholds or there is a significant
emissions increase of GHGs from a modification. 80 Fed. Reg, 50199
(August 19, 2015) (addressing 40 CFR 51.166(b)(48)(v) and 40 CFR
52.21(b){(49)(v)).

tate casons

“Proposed Part 204 would be one in a series of permit programs intended to track
emissions, to ensure that sources are meeting their regulatory obligations, and to
maintain permits.” SOR at 7.
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Please provide examples of other permit programs that apply to sources subject
to the proposed PSD permit programs.

As a general matter, there are only two basic types of permits for stationary
sources of emissions in Illinois, construction or “preconstruction” permits
and operating permits. Construction permits are to be obtained prior to
construction. They authorize the construction of new stationary sources and
projects involving emission units at an existing source. They also address the
initial period of operation of sources and projects.

Operating permits address the ongoing operation of stationary sources. The
operating permits for stationary sources that were subject to PSD
permitting, as well for other major sources, are issued under the Clean Air
Act Permit Program (CAAPP), as authorized by Section 39.5 of the
Environmental Protection Act. The CAAPP is Illinois’ operating permit
program for major stationary sources of emissions pursuant to Title V of the
Clean Air Act. As related to the PSD permit program, CAAPP permits
“carry over” limitations and requirements from the construction permit that
were established under the PSD permit program. CAAPP permits also
require sources to implement compliance procedures as appropriate to
ensure ongoing compliance with substantive limitations and requirements
established under the PSD permit program. Unlike construction permits,
CAAPP permits have fixed terms and must be periodically renewed.

While it is convenient to refer to the PSD permit program and PSD permits
for proposed projects, it is important to understand that PSD permitting in
Illinois takes place in the context of the general construction permit program
for sources of emissions. The Illinois EPA, like many other state permitting
authorities, does not actually process stand-alone applications for PSD
permits. Rather, for a proposed new stationary source or major
modification that is subject to PSD, the permit applicant must submit a
construction permit application in which the applicable requirements of the
PSD permit program are addressed along with other air pollution control
requirements that apply to the project. As a construction permit is issued for
the source or modification that addresses applicable requirements of the PSD
permit program and provides approval under the PSD program, the entire
construction permit may loosely be referred to as a PSD permit. However,
the PSD permit will likely only be a portion of the construction permit
because the permit also addresses aspects of the proposed project that are
outside of the PSD permit program. This may include requirements for
emissions of pollutants for which PSD is not applicable, including
requirements that are applicable to the project under Major Stationary
Sources Construction and Modification, 35 Ill. Adm. Code Part 203, Illinois’
permit program for Nonattainment New Source Review (NaNSR).
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Hearing Officer Rabczak asked the Agency, “So when the IEPA issues a decision
and it contains PSD as well as other permits . . . how do you see the appeal
process for that?” 11/27/18 TR at 74-75.

Section 40.3 of the Act, 415 ILCS 5/40.3 and proposed Section 105, Subpart
F, would govern appeals of PSD permits. Meanwhile Section 40(a) of the
Act, 415 ILCS 5/40(a), and Section 105, Subpart B, would govern the appeal
of state construction permits. To the extent that the proposed permit would
also address a project subject to 35 Ill. Adm. Code 203, Sections 40(a) and (d)
of the Act, 415 ILCS 5/40(a) and (d), and Section 105, Subpart B would
govern any appeal of those requirements addressing nonattainment NSR.

See also, 35 Ill. Adm. Code 105.200. As appropriate, the requirements of 35
I1l. Adm. Code 101, General Rules, set forth the procedural requirements
generally applicable before the Board and are to be considered with the more
specific procedural requirements identified above.

Clarify whether the other existing programs have any overlapping
requirements that apply to PSD sources. If so, comment on whether the
Agency is planning to eliminate any duplicative requirements under various
permit programs.

The existing construction permit programs, including the NaNSR permit
program and the PSD permit program as it is currently implemented in
Illinois, do not have “overlapping requirements.” That is, they do not
duplicate requirements in a way that would allow the issuance of a “PSD
permit” for a major new source or major modification in Illinois to
substitute for a construction permit or, as one is required, a “NaNSR
permit.” This is because these permit programs address different aspects
of a proposed new major stationary source or major modification. These
programs are addressed in a coordinated fashion with a single application
for a construction permit under 35 Ill. Adm. Code 201.142, Illinois’
general requirement that a person proposing a new source or a
modification of an existing source that is not otherwise exempted pursuant
to 35 I1l. Adm. Code 201.246 obtain a construction permit from the Illinois
EPA before proceeding.

The construction permits program and the CAAPP also do not have
“duplicative requirements.” While CAAPP permits carry over limitations
and requirements from construction permits, the CAAPP is separate from
the construction permit program. CAAPP permits address the ongoing
operation of stationary sources, not the proposed construction and
modification of stationary sources.

Hearing Officer Rabczak asked the Agency to “include in your post-hearing
comments a couple of examples of what you issued under the PSD program for
the record.” Ms. Rabczak specifically requested a sample of a “simple” PSD
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permit as well as a sample of a more complex one, and Board Member Carter
requested that one of the samples regard a major modification and the other
regard a new source. 11/27/18 TR at 80-82.

At the Board’s request, the Illinois EPA is providing the following permits to
the Board as examples of PSD permits historically issued by the Illinois EPA
pursuant to 40 CFR 52.21. See Attached Exhibit B.

¢ Prairie State (Construction Permit/PSD Approval for a new major
stationary source): Prairie State is a coal-fired power plant and
associated coal mine outside of Marissa in Washington County. The plant
has two coal boilers. Their emissions are controlled with selective
catalytic reduction systems, electrostatic precipitators, scrubbers and wet
electrostatic precipitators. In a subsequent appeal to USEPA’s
Environmental Appeals Board, numerous challenges to the permit were
denied. In re: Matter of Prairie State Generating Station, 13 E.A.D. 1 (EAB
2006). The decision was subsequently upheld by the Seventh Circuit
Court of Appeals. Sierra Club, et al. v. Prairie State Generating Company,
LLC, 499 F.3d 653. This permit has been revised several times without
changes to provisions that relate to PSD.

o ExxonMobil Oil Corporation (Construction Permit/NaNSR/PSD
Approval for a major modification): This permit addresses a project to
improve efficiency and reliability of various process units, including the
Crude Unit, that would result in an increase in annual throughput. In
addition to physical changes in certain units at the refinery, the permit
also addressed the effects of those changes on operation and emissions of
downstream units. This project resulted in significant increases of NO;,
CO, PM and PMo; however, because the units affected by this project
that contribute to the significant increase did not undergo a physical
change or change in the method of operations, i.e., a modification, these
units are not subject to BACT or LAER. The new emissions units, e.g.,
storage tanks, only emit VOM and VOM emissions were not significant.
This permit has been revised several times without changes to provisions
that relate to NaNSR or PSD.

o Invenergy Nelson Expansion LLC (Construction Permit/PSD Approval
for a “simple” major modification): This permit addresses the addition
of two simple cycle combustion turbine generating units to the source.
The source already had two combined cycle “base load” generating units.
This permit has been revised once without changes to provisions that
relate to PSD.

9 At page 18, the Agency states an air quality analysis involves “assessing future

ambient concentrations of a pollutant in an area as a result of a proposed project and
comparing those concentrations to the air quality standard or other reference level.”

o |
|
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Please explain what types of benchmarks are used as “reference levels” if pollutants
being assessed do not have air quality standards.

For human health impacts, benchmarks can include USEPA’s Acute Exposure
Guideline Levels, the Agency for Toxic Substances and Disease Registry’s
(ATSDR) Minimal Risk Levels, and alternatively, occupational exposure
standards.

For ecological impacts, benchmarks are screening concentration values for air,
surface water, soil, sediment, and vegetation obtained from USEPA publications
or reference documents, and/or from the peer-reviewed literature.

Part10]

In Section 101.202 IEPA proposes deleting the definition of “Participant in a
CAAPP Comment Process”. Please comment whether IEPA has also proposed
deleting all references to that term in other parts of the Board’s rules, if any.

The Illinois EPA is proposing the deletion of the definition for “Participant in a
CAAPP Comment Process” given this term is not employed elsewhere within the
Board’s procedural regulations. A search of the Board’s rules did not reveal use of
this term in other parts of the Board’s rules.

In Section 101.201, IEPA adds a definition for both “Agency Record” and
“OSFM record.”

a. Please explain why IEPA believes these definitions are necessary.

The Board’s procedural regulations at Part 201 currently make no
distinction between a “record” kept by the Clerk of the Board of all
documents filed during a Board proceeding and a “record” of a final Agency
decision as kept by the Agency of documents required by 35 11l. Adm. Code
Part 105. (The Agency believes that this question should have referred to
Section 101.202, Definitions). For instance, the Board’s current definition of
“‘Record’ means the official collection, as kept by the Clerk, of all documents
and exhibits including pleadings, transcripts, and orders filed during the
course of a proceeding.” See, 35 11l. Adm. Code 101.202. Meanwhile,
“¢Clerk’ means the Clerk of the Board.” Id. As it exists today, Part 201 does
not include the definitions necessary to distinguish the distinct administrative
processes before the Board and a state agency such as the Illinois EPA or the
OFSM. Separate definitions are also warranted for an “Agency record”
versus an “OSFM record” given the differing documents included within and
requirements associated with each agency’s respective records.

An example of the potential confusion caused by current Board procedural
regulations would be Sections 105.214 and 105.412 that currently provide the
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“hearing will be based exclusively on the record before the Agency at the
time the permit or decision was issued.” However, “record,” as currently
defined by the Board rules, is the “official collection, as kept by the Clerk, of
all documents and exhibits including pleadings, transcripts, and orders filed
during the course of a proceeding.” The official collection of the documents
kept by the Clerk could not have possibly been before the Agency at the time
of permit issuance.

It should be noted as well, that Section 105.302(f) already made use of the
term “Agency record.”

Please also comment on whether IEPA contacted OSFM for its position on
adding this definition and if so, please provide OSFM’s position.

Given the language proposed to address the distinct administrative matters
reviewed by the Board and administrative actions taken by the Illinois EPA
and the OSFM, the Illinois EPA provided a draft of proposed Parts 101 and
105 to the OSFM prior to filing with the Board. Subsequent discussions were
held between counsel for the Illinois EPA and the OSFM. OSFM had no
objection to the proposed language addressing an “OSFM record.”

Further, please comment how these proposed definitions are related to the
PSD requirements.

The Agency’s proposal includes certain definitions in Part 101 necessary for
the issnance or denial of a PSD permit appeal before the Board. As discussed
above, the Board’s procedural regulations currently make no distinction
between a “record” before the Board in its review of a final agency decision
and a “record” before the Agency when making its final agency decision.
Similarly, the Board’s procedural regulations currently make no distinction
between “public comments” submitted to the Board during a pending appeal
of an agency decision and “public comments” submitted to the Agency
during a public comment period for a proposed decision. Nor do the Board’s
procedural regulations make any note of an “Agency public hearing” or an
“Agency public hearing record.”

These definitions are directly relevant to any review of a PSD permit by the
Board. First, in addition to the applicant, any person who participated in the
Agency public comment process for a PSD permit and is either aggrieved or
has an interest that is or may be adversely affected by the PSD permit may
file a petition with the Board. See, proposed 35 Ill. Adm. Code Section
105.604 and Section 40.3 of the Act. In addition, if the petitioner failed to
participate in the Agency’s public comment process, the person may still file a
petition but only on those issues where the final permit conditions make
changes to the draft permit that was available during the Agency public
comment process. Id.
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Moreover, the requirements for Petition Content of any PSD petition for
review filed with the Board require such definitions. Notably, the petition
must include the issues proposed for review, citing to the Agency record
where the issues were raised and if such issues were not raised during the
Agency public comment process, the petition must explain why the issues were
not required to be raised during the public comment process. See, proposed
35 Ill. Adm. Code Section 105.608 and Section 40.3 of the Act.

In addition, the Agency is responsible for filing a copy of its entire Agency
record as prescribed by proposed Section 105.612(b) with the Clerk of the
Board. See, proposed 35 Ill. Adm. Code 105.612. The Agency’s record
necessarily includes any public comments received by means of testimony at
any Agency public hearing or any written comments submitted during the
Agency public comment period. These documents are necessarily included
within any Agency public hearing record. See, 35 1ll. Adm. Code 105.612.
Finally, the decision of the Board will be based exclusively on the Agency
record. See, proposed 35 Ill. Adm. Code Section 105.614 and Section 40.3 of
the Act.

Kathryn Pamenter, representing the Illinois Attorney General’s Office, asked the
Agency, “The definition of Agency record provide -- means a record of final
Agency decision as kept by the Agency of those documents required by the state
agency record meeting the applicable requirements of 35 Ill. Adm. Code Part 105.
Can you clarify if there is a state agency record requiring a record of final Agency
decision or whether that second word record should be deleted?” 11/27/18 TR at
85.

The Illinois EPA has proposed the following definition of “Agency record” in
3511l. Adm. Code 101.202:

“Agency record” means a record of final Agency decision, as kept by
Agency, of those documents required by the State agency record
meeting the applicable requirements of 35 Ill. Adm. Code Part 105.
(emphasis added).

The question focuses on whether the definition of “Agency record” should
use the phrase State agency in lieu of the phrase State agency record. The
Illinois EPA’s proposed definition of “Agency record” is correct. The phrase
State agency record refers to the applicable requirements of 35 Ill. Adm. Code
Part 105 regarding what must be kept in the State agency record. See, 35 Ill.
Adm. Code 105.212, 105.302(f), 105.410, 105.612. This necessarily differs
from the OSFM record and what must be included in the OSFM record of
decision. See, 35 IIl. Adm. Code 101.202 and 105.508.

Please confirm that Section 101.302(e)(3) includes the Agency’s PSD permit
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decisions under new proposed Part 204, as required by 415 ILCS 5/40.3(c).

The language in Section 101.302(e)(3) providing “Petition for Review of Agency
Permit Decision” appropriately addresses any Agency PSD permit decision.
However, upon further, review the language does not appear to address Section
40.3(a)(1) of the Act in those instances where the applicant petitions for a
hearing before the Board to compel the Agency to act on a pending application.
See, proposed 35 Ill. Adm. Code 105.604(b). Given that the Agency would not
have made a permit decision in this instance, any petition to compel the Agency
to act does not appear to fall within the language providing for “Petition for
Review of Agency Permit Decision.” Nor would it appear to fall within “or any
other appeal filed under Section 40 of the Act” given such an appeal would be
filed under Section 40.3(a)(1) of the Act. As a result of this question, the Agency
would propose revising the language in Section 101.302(e)(3) as follows:

Petition for Review of Agency Permit Decision, UST Decision or any
other permit appeal filed under Section 40 or 40.3 of the Act, $75;

In Section 101.610, IEPA proposes amending “any required record or
recommendation” to “any required Agency record, OSFM record, local siting
authority record or recommendation.” Please explain why IEPA believes this revision
is necessary.

The Illinois EPA proposed amending “any required record or recommendation” to
“any required Agency record, OSFM record, local siting authority record or
recommendation” given the hearing officer currently has the authority in Section
101.610 to order the filing of any required record. However, record, as currently
defined by the Board rules is the “official collection, as kept by the Clerk, of all
documents and exhibits including pleadings, transcripts, and orders filed during the
course of a proceeding.” As written, the Hearing Officer may require the filing of
the Board’s hearing record with the Board and not the administrative record before
the administrative agency at the time of its final decision.

With regard to the Agency’s proposed amendments to Section 101.610(f), Ms. Pamenter
asked the Agency, “Subsection F . . . provides ‘Determine that a witness is adverse,
hostile or unwilling under Section 101.624.” We wanted to get clarification on whether
any additional language after the word ‘unwilling’ should be included? It's on page 23.”
11/27/18 TR at 87.

35I1l. Adm. Code Section 610, Duties and Authorities of the Hearing Officer,
subsection (f) currently provides as follows:

The hearing officer has the duty to manage proceedings assigned, to set
hearings, to conduct a fair hearing, to take all necessary action to avoid
delay, to maintain order, and to ensure development of a clear, complete, and
concise record for timely transmission to the Board. The hearing officer has
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all powers necessary to these ends, including the authority to:

ok

H Determine that a witness is adverse, hostile, or unwilling under
Section 101.624;

The language of Section 610(f) is consistent with the language included in Section
101.624 pertaining to the examination of adverse, hostile or unwilling witnesses.
Consequently, the Illinois EPA would not propose the inclusion of additional
clarifying language to 35 Ill. Adm. Code 610(f).

Part 105

In the table of contents, IEPA added “The” before Agency. Please comment why.

The Illinois EPA added the word “The” before “Agency Record” in the Table of
Contents for Section 105.212 and Section 105.410 to highlight the difference between
any administrative record filed by the Illinois EPA (commonly referred to as the
“Agency” before the Board) and any other State agency administrative record filed
by another State agency. See also, proposed definition of “Agency record” in Section
101.202 defined as “a record of final Agency decision, as kept by the Agency of those
documents required by the State agency record meeting the applicable requirements
of 35 Ill. Adm. Code Part 105.” The insertion of the word “The” was meant to
highlight that this referred to the Illinois EPA’s or, as commonly referred to, “the
Agency’s”, record as defined in Section 101.202 and not merely any State agency’s
record. This approach would be consistent with the Illinois EPA’s proposed
reference to Section 105.614, “The Agency Record.”

While responding to this guestion, the Illinois EPA noted that it inadvertently
neglected to carry over this additional “The” in the heading to the relevant sections,
i.e., Section 105.212 and Section 105.410.

In Sections 105.116, and 105.118, IEPA proposes to change “State Agency” to
“Agency” or “OSFM.” Please explain why this change is necessary.

The Illinois EPA proposed additional text to Sections 105.116 and 105.118 to
provide further clarity, specifically, that the Illinois EPA and the OSFM are each
only responsible for the filing of their respective administrative records and that
any sanctions imposed by the Board will only be upon the appropriate state
agency,

In Sections 105.212(a) and (b), 105.410(a), 105.412, and 105.612, [EPA proposes
adding “Agency” before record. A similar change is proposed in Section 105.508(b),
where “OSFM” is added before record. Please comment why IEPA proposes these
amendments.
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The Illinois EPA proposed additional text to Sections 105.212(a) and (b),
105.410(a), 105.412, 105.508(b) and 105.612 to provide further clarity,
specifically, an additional identifier as to which administrative agency the
record is referring to in each section. It should be noted that the heading to
Section 105.508 as it currently exists in the Board’s procedural rules refers to
“OSFM Record and Appearance.”

IEPA’s amendments to Section 105.608(a)(4) require a petition to include “[t]he issues
proposed for review, citing to a specific permit term or condition where applicable and
tothe Agency record where those issues were raised with reasonable specificity during
the public comment period.” They also require attaching the cited public comment to
the petition. Please explain:

a. Does the proposed language limit the statutory language of 415 ILCS
5/40.3(a)(2)(ii) that only requires “citing to the record where those issues
were raised™?

The proposed language is consistent with the statute’s language and does not
demand more than the petition requirements found in Section 40.3(a)(2)(ii)
of the Act.!! The added details in the proposed language are

1) Notably, Sections 40.3(a)(2)(ii) and (iii) of the Act require the petition to “state the issues
proposed for review, citing to the record where those issues were raised . . . and explain why the
Agency’s previous response, if any, to those issues is . . . clearly erroneous.” This standard is
consistent with the EAB’s historic federal administrative review of PSD permitting decisions.

Accord., In re City of Paimdale 15 E.A.D. 700, 705 (EAB 2012) (A “petitioner must not only specify

objections to the permit but also must explain why the permit issuer’s previous response to those
objections is clearly erroneous otherwise warrants review.”). The EAB best explained it as follows:

The regulatory requirement that a petitioner must raise issues during the public comment
period “is not an arbitrary hurdle, placed in the path of potential petitioners simply to
make the process of review more difficult; rather, it serves an important function related to
the efficiency and integrity of the overall administrative scheme. As we have explained in
the past, ‘[t|he intent of these rules is to ensure that the permitting authority * * * has the
first opportunity to address any objections to the permit, and that the permit process will
have some finality.”” BP Cherry Point, 12 E.A.D. at 219 (quoting In re Sutter Power Plant, 8
E.A.D. 680. 687 (EAB 1999)). “The effective, efficient, and predictable administration of
the permitting process demands that the permit issuer be given the opportunity address
potential problems with draft permits before they become final.” In re Encogen
Cogeneration Facility, 8 E.A.D. 244, 250 (EAB 1999). The Board and the Administrator
have explained that the PSD permitting process requires a specific time for public comment
so that issues may be raised and “the permit issuer can make timely and appropriate
adjustments to the permit determination, or, if no adjustments are made, the permit issuer
can include an explanation of why none are necessary.” In re Union County Res. Recovery
Facility, 3 E.A.D. 455, 456 (Adm’r 1990); accord Sutter Power, 8 E.A.D. at 687. Accordingly,
the requirement to raise all reasonably ascertainable issues and reasonably available
arguments during the public comment period has an important role in establishing the
proper staging of the permit decision process. We have explained as follows:

34



Electronic Filing: Received, Clerk's Office 1/24/20198 PC#1

complementary and will aid the Board (as well as the Agency in its advocacy
capacity) in ensuring that support in the Agency record for the proposed
issues for review is easily and readily verifiable.

The requirement asking a petitioner to cite to the permit, where applicable,
ensures that the appeal can be traced to the permit decision. In the case of a
permit denial, such a requirement would also be relevant but perhaps less
useful as a denial usually contains a recitation of only the reasons that the
permit is denied. However, in the case of an appeal of permit conditions, a
PSD permit contains numerous conditions, many of which have numerous
clements.!? A requirement for linkage to the relevant permit condition(s),
which not only serves as an identifier for the permit but for an accompanying
project summary and/or responsiveness summary, will facilitate a review of
the Agency record to ascertain that the appeal is properly grounded in the
permit decision.

The requirement for a petitioner to cite to the Agency record with reasonable
specificity is similarly useful. As discussed further in response to the
following question, the notion of “reasonable specificity” is an inherent
principle of the administrative review of the decisions of the permitting
authority in the federal PSD program, ensuring that a petitioner be clear in
its presentation of agency record support. In this instance, the language of
the statute requires that a petitioner cite to the Agency record where the
proposed issue is raised. The detailed requirement of specificity makes
certain that a petitioner does not meet such a standard by being vague or
cryptic in the manner in which the proposed issue was raised before the
permitting authority during the processing of the permit application.

If an issue is not raised during the notice and comment process, * * * the permitting
authority is provided no opportunity to address the issue specifically prior to permit
issuance. In such instances, if the Board were to exercise jurisdiction, it would
become the first-level decisionmaker as to such newly raised issues, contrary to the
expectation that “most permit conditions should be finally determined at the
[permit authority] level.”” Knauf I, 8 E.A.D, at 127 (quoting 45 Fed. Reg. 33,290,
33,412 (May 19, 1980)). Alternatively, the Board might remand such issues back to
the permitting authority for initial determination at that level, potentially resulting
in an unnecessarily protracted permitting process, where each time a final permit is
issued and a new issue is raised on review, the permit must be sent back to the
permit issuer for further consideration, Such an approach would undermine the
efficiency, predictability and finality of the permitting process.

BP Cherry Point, 12 E.A.D at 219-20.
In re Christian County Generation, LLC 13 E.A.D. 49, 459-460 (EAB 2008).

12 A single permit condition can set emission limits for multiple emission units, for a number of
pollutants with both short-term and long-term limits on emissions.
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Finally, the proposed regulatory language is consistent with the Board’s
authority in adopting these implementing rules. The Board’s authority
includes “the power to do all that is reasonably necessary to perform the
duty conferred by the statute.” Oak Liquors, Inc., v. Zagel, 90 1. App.3d 379,
(1% Dist. 1980). In performing its duty to promulgate the rules, the Board
possesses a “wide latitude” to accomplish this objective, Freedom Oil Co. v.
Pollution Control Board, 275 Il.App.3d 508, 514 (4® Dist. 1995), and the
outcome should be rules that are “reasonable, within the agency’s statutory
authority, and adequately related to the purpose of the underlying

act.” Strube v. Pollution Control Board, 242 1ll.App.3d 832, 852 (3™ Dist.
1993), citing People ex rel. Charles v. Telford, 48 1. App.3d 928, 931 (Il
1977). The requirements for identifying permit conditions and identifying,
with reasonable specificity, the proposed issues in the record are not
unreasonable, are consistent with Section 40.3(a)(2)(ii) and are adequately
related to the right of administrative review offered by the statute. The
absence of an express reference to these specific procedural requirements in
the Act does not evince a legislative intent to prohibit them in the Board’s
rules implementing the Act. Compare, Freedom Qil v. Pollution Control
Board, infra (Board’s action in conducting a special meeting by telephone
conference fell within Board’s authority to conduct meetings under the Open
Meetings Act).

b. What does IEPA consider to be a “reasonable specificity”? Please
provide examples.

As discussed above, “reasonable specificity” is a necessary concept to ensure
the permitting authority can appropriately address public comment and the
reviewing authority can ascertain the challenged issue on appeal.!® This
approach is well established by EAB precedent concluding that petitioners
must include specific information supporting their allegations. It is not
sufficient for petitions to simply repeat objections made during the comment
period. Rather, the petitions should demonstrate why the permitting
authority’s response to those objections necessitates review. In re Knauf
Fiber Glass, GmbH, 9 E.A.D. 1, 5 (EAB 2000) citing In re Sutter Power Plant,
8 E.A.D. 680, 687 (EAB 1999). The petition should explain why the
permitting authority’s written response to comments raised during the
public comment period were incorrect or inadequate. In re Knauf Fiber
Glass, GmbH, 9 E.A.D. 1, 6 (EAB 2000). This affords the permitting
authority with notice and an opportunity to cure the alleged deficiencies in

13 The principle of “reasonable specificity” is also present in public petitions to the USEPA to object
to a Title V. See, 40 CFR 70.8 (“Any such petition shall be based only on objections to the permit
that were raised with reasonable specificity during the public comment period provided for in
§70.7(h) of this part, unless the petitioner demonstrates that it was impracticable to raise such
objections within such period, or unless the grounds for such objection arose after such period.”
(emphasis added).
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the permit prior to issuance. In re Kendall New Century Development, 11
E.A.D. 40, 48 (EAB, April 29, 2003).

Examples may be found on the EAB’s website at
https://vosemite.cpa.gov/oa/EAB Web Docket.nsf. For specific examples,
the Illinois EPA would point the Board to the following:

o In re: City of Palmdale (Paimdale Hybrid Power Project), 15 E.A.D. 700
(EAB 2012)

o In re: Christian County Generation, LLC, 13 E.A.D. 449 (EAB 2008)

o In re: Matter of Prairie State Generating Station, 13 E.A.D. 1 (EAB 2006)

o In re: Steel Dynamics, Inc., 9 E.A.D. 165 (EAB 2000)

Is it possible that some part of the Agency record related to a PSD permit could
be beyond public comment period? Are there instances when a document in the
record was not produced during a public comment period? Would the issues
raised in a permit application itself or during correspondence with the Agency be
considered “during the public comment period™?

The Agency record for a PSD permit will certainly include documents
prepared after the close of the public comment period, notably the issued
PSD permit or permit denial that would be the subject of any appeal and
the Agency’s formal response to any comments received during the public
comment period. Most documents in a permit record are typically
generated outside of the public comment period, typically before the public
comment period but, again there are those documents that are generated in
direct response to the public comment period.

Issues raised in a permit application itself or during correspondence with
the Agency are not going to relate to the public comment period unless the
documents were either submitted to the Agency during the comment period
(e.g., as where an applicant for a PSD permit elects to submit written
comments during the comment period to respond to concerns expressed by
the public during a public hearing) or independently raised as an issue in a
public comment.

If a petitioner does not have a copy of the record when filing a petition, would
a failure to attach a cited public comment to the petition preclude the
petitioner from filing a petition?

An individual would not be precluded from petitioning for review of a PSD
permit if he or she does not have a complete copy of the Agency record for
the PSD permit proceeding. However, to petition for review of a PSD permit,
an individual would have to show that the issue(s) that are the subject of the
petition were raised during the public comment period. The exception would
be those issue(s) that were not required to be raised during the public
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comment period (e.g., if it involved subsequent developments which could not
have been raised during the public comment period). See, 415 ILCS
5/40.3(a)(2). This requirement could be met by providing a copy of the
relevant written comment(s) submitted to the Agency or, in the event, the
petitioner did not possess a copy of the relevant written comment(s)
submitted to the Agency, this requirement could be met with an annotated
copy of the response to comments. If comments were provided orally at a
public hearing, this requirement could be met with an annotated copy of the
transcript for the public hearing showing where the comment was made.
Notably, such documents are accessible by the public as the relevant
documents, i.e., the transcript of the public hearing, the final permit and
accompanying responsiveness summary, are posted on the internet by the
Illinois EPA. In the event that the issue(s) were not required to be raised
during the public comment period, this requirement could also be met as the
petitioner explains that the petition involved subsequent developments which
could not have been raised during the public comment period.

Would the following revision of Section 105.608 be acceptable to IEPA:

“Section 105.608 Petition Content Requirements

a) All petitions under Section 105.604 must comply with 35 Ill. Adm.
Code 101.Subpart C.

ab) A Eerpetitions under Section 105.604(a) or (c) efthis-Subpart; must

contain within the body of the petltlon all pertinent information in
support of each issue raised for review shall-be-eontained-within the-

bedy-efthe petitien- The Board will not consider arguments, assertions,
clalms or other 1nf0rmat10n 1ncorp0rated into the petltlon by reference

i he petztzon must mclude
1) The Agency's final decision or issued PSD permit;

2) A statement as to how the petitioner participated in the
Agency public comment process;

3) All such facts as necessary to demonstrate that the petitioner is
aggrieved or has an interest that is or may be adversely
affected;

4) The issues proposed for review, citing to a specific permit term

or condition, where applicable, and to the Agency record where

those issues were raised with-reasenable-specificity-duringthe-
public-commentperiod, citing to any relevant document and page
numbers in public-comments-submitted-te the Agency record and

43
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bc)

d g}

attaching this-public-comment a copy of the cited document to

the petition, if available. If the issues proposed for review were
not raised with reasonable specificity during the public comment
period, the petition must exp/ain why such issues were not
required to be raised during the Agency public comment process;
and

5) An explanation why the Agency’s previous response, if any, to the
issues proposed for review—ifanys was.!

A) Clearly erroneous; or

B) An exercise of discretion or an important policy
consideration that the Board should, in its discretion,
review. [415 ILCS 5/40.3(a)}(2)]

A Eer petitions under Section 105.604(b) efthis-Subpart;-in additionte-
the requirementsof 35-H-Adm—Ceode Ho+-Subpart-C; must alse include
the date that a complete permit application for a PSD permit was
submitted to the Agency and an explanation as to why the submittal
made on such date made the application complete.

A Fer petitions under Section 105.604(a) or (c) efthis-Subpart-the
petitiesrmay include a request to stay the effectiveness of any final

Agency action on a PSD permit application until final action is taken by
the Board under Section 40.3 of the Act. Any stay request must include a
clear delineation of all the contested conditions of the PSD permit. To
the extent that a stay of any or all of the uncontested conditions of the
permit is sought, any stay request must indicate how these uncontested
conditions would be affected by the Board's review of the contested
conditions.

Forpetitions-underSection105-604(e}-of thisSubpartrany A stay

request filed by a person other than permit applicant must also
demonstrate:

1) That an immediate stay is required in order to preserve the
status quo without endangering the public;

2) That it is not contrary to public policy; and

3) That there is a reasonable likelihood of success on the

merits. [415 ILCS 5/40.3(d)(3)]”

The above revisions would be acceptable to the Illinois EPA with the
exception of those proposed by the Board in Section 105.608(b)(4) and
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(e). Regarding Section 105.608(b)(4), the Agency would agree that the
following language would be acceptable:

The issues proposed for review, citing to a specific permit term
or condition, where applicable, and ro the Agency record

where those issues were raised with-reasenablespecifieity-
during-the-publie comment-peried, citing to any relevant

page numbers in public comments submitted to the Agency
and attaching this public comment to the petition. If the
issues proposed for review were not raised with reasonable
specificity during the public comment period, the petition
must explain why such issues were not required to be raised
during the Agency public comment process; and

The additional changes to Section 105.608(b)(4) proposed by the
Board are not acceptable given this language suggests that a
petitioner could cite to any document in the Agency record to
support its assertion that the issue was raised during the public
comment period. As previously discussed, the Agency record for a
PSD permit will certainly include the initial application submitted
by the applicant, correspondence with the Agency (that is typically
not going to relate to the public comment period unless the
documents were submitted to the Agency during the public
comment period as a public comment) and will also necessarily
include documents prepared after the close of the public comment
period. Again, only those issues that were appropriately raised
during the public comment period (and for which the Agency’s
previous response to those issues was clearly erroneous or which
involve an exercise of discretion or an important policy
consideration that the Board should, in its discretion, review) are
appropriately before the Board for review. See, 415 ILCS
5/40.3(a)(2).

Nor would the change proposed by the Board to Section 105.608(e)
be acceptable, as the Board’s reference to “a person other than
permit applicant” in lieu of “petitions under Section 105.604(c)”
suggests that any “person” as defined under the Act, 415 ILCS
5/3.315 and implementing regulations, 35 IH. Adm. Code 101.202,
may make a stay request to the Board. However, the language of
Section 105.604(c) is not so broad as any “person” as defined under
the Act; a stay request may only be made by the applicant or “any
person who participated in the Agency public comment process for a
PSD permit and is either aggrieved or has an interest that is or may
be adversely affected by the PSD permit.”4

' In addition, if the petitioner failed to participate in the Agency’s public comment process, the
person may still petition for hearing, but only upon issues where the final permit conditions reflect

435
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14. In Section 105.610(b), please comment if it is appropriate to delete the sentence
starting “The party requesting the stay has the burden...” because this requirement is
already included in section 105.608(e) immediately above.

As an initial point of clarification, it appears that the Board intended to make
reference to Section 105.608(d) rather than Section 105.608(e) in this question; the
Illinois EPA did not propose a subsection (e) to Section 105.608 as part of its
regulatory proposal to the Board.

Section 105.608 generally details the petition content requirements and in subsection
(d) details the petition content requirements for any stay request made by any
person who filed a petition for review pursuant to Section 105.604. Meanwhile,
Section 105.610 delineates the Board’s standards for granting stays, when requested
by the applicant in subsection (a) and when requested by a party other than the
permit applicant in subsection (b). The language in subsection (a) is verbatim with
the legislative text of Section 40.3(d)(2) of the Act and the language in subsection (b}
is verbatim with the legislative mandate in Section 40.3(d)(3). In order to avoid any
needless confusion, the Agency would not alter the language included within its
regulatory proposal.

15. In Section 105.614 please explain what you mean by “technical decisions contained
therein reflect considered judgment by the Agency”. Please provide examples. Please
explain the Board’s authority on such a standard of review; please cite to provisions of
the Act, case law, or Board regulations or practice that supports such standard.

The framework in the Board’s review of any PSD permitting decision will be based
“exclusively on the record before the Agency unless the parties agree to supplement
the record.” See, Section 40.3(d)(1). Consistent with proposed Section 105.612, the
Agency’s record will not only include application material and public comments,
but any other documentation that the Agency relied upon in making this decision.
Accord., 40 CFR 124.9; see also, In re Energy Answers Arecibo, LLC, 16 EAD 294,
349 (2014) (the EPA’s record contained all required information including the
rationale for issuing the draft permit and basis for accompanying permit conditions,
including the application and supporting data, the draft permit, the statement of
basis, all documents cited in the statement of basis, other documents contained in
the supporting file for the draft permit and all communications between EPA and
the applicant regarding the permit application). The record must explain the
Agency’s decision-making process and rational. In re Newmont Nevada Energy
Investment L.LC. TS Power Plant, 12 EAD 429, 463 (2005) (finding that the
permitting authority fully documented the rationale for its NOx BACT
determination and that “where the rationale for the decision can be discerned from
the record, we decline to remand®); see also, Letter from Carl Daly, Air Program,
USEPA Region 8 to Bryce Bird, Director, Division of Air Quality, Utah Dept. of

changes from the draft permit that was made available during the Agency public comment process.
See, 415 ILCS 5/40/3(a)(2) and 35 Ill. Adm. Code 105.604(c).
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Environmental Quality, regarding Comments on Intent to Approve for Kennecott
Repowering Project: Greenhouse Gas BACT, dated October 27, 2011 (“the record for
the permit should fully explain the decision-making process and rationale for the
proposed GHG BACT”). Inherent in this principle is that the rationale for any PSD
permitting decision by any permitting authority, that are often complex and require
detailed technical review, should clearly be set forth in the record particularly as the
decision was questioned or challenged by public comment.'*

Consistent with this approach, a petitioner before the EAB, in identifying its
objections to a permit, must make its allegations both “specific and substantiated,”
especially where the object involves the “technical judgments” of the permit
authority. See, In re Prairie State Generating Company, 13 E.A.D. 1, 94-95 (EAB
2006); In re BP Cherry Point, 12 E.A.D. 209, 233 (EAB 2005) (“serves an important
function within the framework of the Agency’s administrative process; it ensures
that the locus of responsibility for important technical decisionmaking rests
primarily with the permitting authority, which has the relevant specialized expertise
and experience.”); see also, In re Avon Custom Mixing Services, Inc., 10 E.A.D. 700,
705 (EAB 2002); In re Ash Grove Cement Co., 7 E.A.D. 387, 404 (EAB 1997). This
ensures that the issues and/or arguments on appeal are well defined and actually
represent a “bona fide” disagreement between the petitioner and the permit
authority. If expert opinions or data are in conflict, the EAB examines the record of
the proceeding to determine whether the permit authority has adequately
considered the issue and whether its decision is “rational in light of all the

15 Deference is routinely afforded the administering agency in technically complex fields such as the
construction permitting of new or modified stationary sources. See, Citizens Against the Refinery’s
Effect, Inc. v. USEPA 643 F.2d 178 (4" Cir. 1981), citing FPC v. Florida Power & Light Co., 404 U.S.
453, 92 S.Ct. 637, 30 L.Ed.2d 600 (1972) reh.den. 405 U.S. 948, 92 S.Ct. 929, 30 L.Ed.2d 819 (1972).
(“Analysis of modeling results required for PSD applications is a highly technical area particularly
within the expertise of the EPA, and thus the agency interpretations should be given great weight
by the court.”). Accord. Prairie State, 499 F.3d 653, 656 citing Chevron U.S.A. v. Natural Resources
Defense Council, Inc. 467 U.S. 837, 842-43, 104S.Ct. 2778, 81 L.Ed. 2d 694 (1984); Sierra Club v.
EPA, 375 F.3d 537, 539-40 (7™ Cir. 2004) (“the treatment of differences of degree in a technically
complex field with limited statutory guidance is entrusted to the judgment of the agency that
administers the regulatory scheme rather than to courts of generalist judges.”).

Consistent with these statements by the federal judiciary, the EAB has found as follows:

On matters that are fundamentally technical or scientific in nature, the Board will typically
defer to a permit issuer’s technical expertise and experiences as long as the permit issuer
adequately explains its rationale and supports its reasoning in the administrative record.
See In re Dominion Energy Brayton Point, LLC (“Dominion I”), 12 E.A.D. 490, 510 (EAB
2000); see also, e.g., In re Russell City Energy Ctr. (“RCEC”), 15 E.A.D. 1, 66 (EAB 2010),
petition denied sub. nom. Chabot-Las Positas Cmty. Coll. Dist. v. EPA, 482 F. App’x 219 (9"
Cir. 2012); In re Peabody W. Coal Co., 12 E.A.D. 22, 41, 46, 51 (EAB 2005); NE Hub, 7
E.A.D. at 570-71.

In re City of Palmdale (Palmdale Hybrid Power Project), 15 E.A.D. 700, 705 (EAB 2012).
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information in the record, including the conflicting opinions and data.” In re Three
Mountain Power, LLC, 10 E.A.D. 39, 50 (EAB 2001), citing, In re Steel Dynamics,
Inc, 9 E.A.D. 165, 180, fn. 16 (EAB 2000).

As previously discussed, Section 40.3(a)(2)(iii) provides that the petition shall
“explain why the Agency’s previous response, if any, to those issues is . . . clearly
erroneous ...” In a similar context, the EAB has previously held when evaluating a
challenged permit decision for clear error, the reviewing authority examines the
administrative record that serves as the basis for the permit to determine whether
the permit issuer exercised “considered judgment” in issuing the permit. See, e.g., In
re Steel Dynamics, Inc., 9 E.A.D. 165, 191, 224-25 (EAB 2000); In re Ash Grove
Cement Co., T E.A.D. 387, 417-18 (EAB 1997); see also In re Shell Offshore, Inc., 13
E.A.D. 357, 386 (EAB 2007) (permit issuer must articulate with reasonable clarity
the reasons supporting its conclusions and the significance of the crucial facts it
relied on in reaching is conclusions). Similarly, the language of Section 105.614
provides that the technical decisions are to reflect “considered judgment of the
Agency.”

Examples may be found on the EAB’s website at
https://vosemite.epa.gov/oa/EAB Web Docket.nsf. For specific examples, the
Ilinois EPA would point the Board:

o In re: City of Palmdale (Palmdale Hybrid Power Project), 15 E.A.D. 700
(EAB 2012)

o In re: Matter of Prairie State Generating Station, 13 E.A.D. 1 (EAB 2006)

o In re: Steel Dynamics, Inc., 9 E.A.D. 165 (EAB 2000)

In Section 105.614(a), please comment on why IEPA states that the Board will not hold a
hearing if summary judgement is granted, considering that granting summary judgment,
by definition, means that no hearing will be held? Please explain why this explanation is
necessary here, while it is not included in any other relevant part of the Code addressing
hearings.

As proposed by the Illinois EPA, proposed Section 105.614(a) and (b) would provide
as follows:

Except as provided in subsections (a) and (b), the Board will conduct a public
hearing, in accordance with 35 Ill. Adm. Code 101, Subpart F, upon an
appropriately filed petition for review under this Subpart. T/e hearing and
decision of the Board will be based exclusively on the Agency record at the
time the permit or decision was issued, unless the parties agree to supplement
the Agency record. Any PSD permit issued by the Agency shall be upheld by
the Board if the technical decisions contained therein reflect considered
judgment by the Agency. [415 ILCS 5/40.3(d)(1)]
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a) The Board will not hold a hearing on a petition for review under this
Subpart if the Board disposes of the petition on a motion for summary
judgment brought under 35 Ill. Adm. Code 101.516.

b) The Board will not hold a hearing on a petition for review under this
Subpart if the Board determines that:

i) The petition is frivelous; or

i) The petition lacks facially adequate factual statements as
required by Section 105.608 of this Subpart [415 ILCS
5/40.3(a)(2)].

The proposed language in Section 105.614(a) is appropriate in order to avoid any
unnecessary confusion in the implementing regulations that could result from the
statutory mandate set forth in Section 40.3(a)(2) of the Act providing that “[t]he
Board shall hold a hearing upon a petition to contest the decision of the Agency
under this paragraph (a)(2) unless the request is determined by the Board to be
frivolous or to lack facially adequate factual statements required in this paragraph
(a)(2).” As set forth above, the language of Section 105.614(b) memorializes the
legislative mandate of Section 40.3(a)(2). However, if proposed Section 105.614
were to simply provide that the Board will conduct a public hearing unless the
Board determines that the petition is frivolous or the petition lacks facially adequate
Sfactual statements as required by Section 105.608, it could potentially suggest to the
reader that a petition for review may not be disposed of by an appropriately filed
motion for summary judgment. To avoid any needless confusion in the event that
the Board were to dispose of a petition for review on a motion for summary
judgement, the Illinois EPA included the proposed language of Section 105.614(a).

Part 204

SUBPART A: GENERAL PROVISIONS

17.

Section 204.100 lists federal provisions incorporated by reference. Please clarify
whether all federal regulations incorporated by reference are cited in the proposed rule
text.

All federal regulations incorporated by reference in proposed Part 204 are cited in
proposed Part 204,

a. If so, please point to the proposed rule language for each of them that
incorporates the provision. Please add language in the rule text to indicate that
the cited federal rules are incorporated by reference in Section 204.100, to
reflect incorporation. For example:

The applicable standards as set forth in 40 CFR Parts 60, 61, 62

Ly



I8.

19.

Electronic Filing: Received, Clerk's Office 1/24/20198 PC#1

and 63, incorporated by reference at Section 204.100. Proposed
Section 204.230 (a).

The Illinois EPA does not understand what the Board is asking the
Agency to do in this instance. It is acceptable to the Illinois EPA if
the Board adds the above language to all instances that the
proposed rules cite to the federal regulations.

b. Please include citations to the federal rules proposed to be incorporated
by reference in appropriate sections of the proposed rules.

The Illinois EPA does not understand the question that is being
posed by the Board. The proposed rule does include appropriate
citations when referencing federal provisions.

Subsections “hh”, “ii” and “xx” are indicated as “reserved”. Please explain why this is
necessary, considering that it is not the Board’s practice to reserve numbering in this
manner.

35 Ill. Adm. Code Section 204.100(hh), (ii) and (xx} have been reserved in the same
manner that USEPA has reserved 40 CFR Part 83, 40 CFR Part 84 and 40 CFR
Part 99 in the Code of Federal Regulations. In the event USEPA was to
promulgate regulations in 40 CFR Part 83, 84 or 90 in the future and a
corresponding revision needed to take place to Part 204, any incorporation could
easily be made by the Board without changing the corresponding numbering of
this Section.

In Section 204.110 the List of Abbreviations includes “Illinois EPA”. Please comment
on whether it is appropriate to replace it here, and through the rest of Part 204 with
“Agency” to be consistent with the rest of the language of the Board rules when
referring to IEPA.

This change is acceptable to the Illinois EPA.

SUBPART B: DEFINITIONS

20.

In Section 204,220, please explain whether the definition of “Adverse impact on
visibility” is modeled on any act or regulation. Please also comment whether
“Federal Class [ area” needs to be defined or include a citation to a specific federal
regulation that address Federal Class I areas.

The definition of “Adverse impact on visibility” in Section 204.220 is modeled
after the definition of the same in 40 CFR 52.21(b)(29).

A separate definition of “federal Class I area® is not necessary. Section 204.920(a)
identifies these areas. It provides that “[a]ll of the following areas which were in
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existence on August 7, 1977, shall be Class I areas and may not be redesignated: 1)
International parks, 2) National wilderness areas that exceed 5,000 acres in size, 3)
National memorial parks which exceed 5,000 acres in size, and 4) National parks
which exceed 6,000 acres in size.” This language mirrors the language in 40 CFR
52.21(e)(1) and is consistent with the approach to identification of federal Class I
areas in 40 CFR 52.21.

However, the further scrutiny of Section 204.920 triggered by this question has
revealed a flaw in this section. As proposed, Sections 204.920(b) and (c) would
provide that certain areas “...may be redesignated as provided for in this Part”
(emphasis added). This language is based on the language of 40 CFR 52.21(e)(2)
and (3), as well as 40 CFR 51.166(e)(2) and (3) and is appropriate as applied to
redesignations of areas within Illinois. However, this language does not
accommodate the redesignations of areas that may take place in other states,
including the states neighboring Illinois. Those redesignations would not be made
by those states under Part 204 but under the provisions of their own USEPA-
approved state PSD programs. While Section 204.920 would not restrict any states
from redesignating areas under their PSD program, it would preclude reliance on
those new designations of areas for purposes of Part 204. This would not be
appropriate because it means that Part 204 would not properly serve to prevent
significant deterioration of air quality in any state-designated Class I areas outside
of Illinois from new major stationary sources or major modifications in Illinois.
There are potentially several ways that this could be addressed. For example, Part
204 could refer to the applicable state SIPs to identify areas outside of Illinois that
have been redesignated under the PSD program. Those SIPs would identify the
USEPA-approved state redesignations of areas that are relevant to PSD permitting
both in the states in which the areas are located and in Illinois pursuant to Part 204.

At hearing, the Illinois EPA indicated it would be considering possible ways to
revise Part 204 to address this issue and would submit a recommended approach in
its written comments to the Board. Because of the shutdown of USEPA, the Illinois
EPA was not able to consult with USEPA on this matter. However, further review
by the Illinois EPA suggests that there are not currently Class I Areas in other states
that need to be considered as part of this rulemaking. As such, it would be
reasonable for Part 204 to simply address the procedural requirements for
redesignation by the State of Illinois of area(s) to Class I, as provided for by 40 CFR
51.166(g).

This is because a review of information for State Implementation Plans (SIPs) in the
Code of Federal Regulations shows that only one of the States adjacent to or near
Illinois has actually redesignated an area to Class I under the PSD program. As
codified by 40 CFR 52.2581(f), the State of Wisconsin has redesignated the Forest
County Potawatomi Community Reservation near Crandon in northern Wisconsin
to Class I under its PSD program. However, this area is over 300 kilometers from
the Illinois and Wisconsin border. As such, it is not appropriate to expect that a
proposed major project in Illinois would have impacts on this area that would
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warrant a specific analysis under the PSD program. In this regard, Wisconsin has
identified 300 kilometers as the distance beyond which impacts on a Class I are
unlikely.!® For a very large project proposed for northern Illinois, review of
impacts on Class I areas could also be required as the project would potentially
affect mandatory federal Class I areas to the north of Illinois, i.e., the Rainbow Lake
Wilderness Area and the wilderness area in the Seney National Wildlife Reserve
outside of Germfask, Michigan. Finally, as a general matter, compliance with
applicable requirements for Class II Areas under the PSD program will adequately
serve to protect Class 1 Areas that are located far from a proposed project.

The other states that were included in the Illinois EPA review, which have not
redesignated any areas to Class I, are listed below. These states are either adjacent
to Illinois or within 300 kilometers of the nearest border of Illinois. For States other
than Missouri, the approval of a State Class I area by USEPA, is not shown under
provisions of the CFR that address the SIPs of individual states that are entitled
“Significant Deterioration of Air Quality.” (The USEPA’s approval of a State Class
I Area in Wisconsin is shown in the CFR under such a provision.) For the State of
Missouri, the approval of a Class I Area is not shown in the listing of the various
provisions of the Missouri’s rules that have been approved as part of Missouri’s

SIP.

State Location SIP Provision
Alabama Nearby 40 CFR 52.60
Arkansas Nearby 40 CFR 52.181
Indiana Adjacent 40 CFR 52.793
Iowa Adjacent 40 CFR 52.233
Kentucky Adjacent 40 CFR 52.931
Michigan Adjacent 40 CFR 52.1180
Minnesota Nearby 40 CFR 52.1234
Mississippi Nearby 40 CFR 52.1280
Missouri Adjacent 40 CFR 52.1320
Ohio Nearby 40 CFR 52.1884
Tennessee Nearby 40 CFR 52.2233

21. In Section 204.230(c) please explain what you mean by “including those with a
future compliance date.”

The proposed definition of “allowable emissions” in Section 204.230 is modeled

18 Wisconsin Department of Natural Resources, “Wisconsin Counties within 300 km of Class I
Area,” https://dor.wi.gov/topic/AirPermits/documents/300kmClass1 Areas.pdf
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after the definition of the same in 40 CFR 52.21(b)(16). In its entirety, the
clause that is the subject of this comment is “The applicable SIP emissions
limitation, including those with a future compliance date.” When evaluating
the net change in emissions from a proposed project, the role of the subject
phrase is to prevent a source from inappropriately determining
contemporaneous decreases in emissions from current levels of emissions that
are higher than relied upon in the applicable SIP. This role is most readily
illustrated by an example. Assume that a source has an emission unit that
currently emits 10.0 pounds of a pollutant per hour. A new rule that limits
emissions to 2.0 pounds per hour has been adopted by the state and approved
as part of its SIP. The new rule has a future compliance date, providing
subject sources with up to two years to install additional emission control
equipment or make other changes to meet the new, lower emission standard.
When evaluating the net change in emissions from a proposed project to show
that the project is not major modification, the source may not receive credit for
the decrease in emissions of this emissions unit that is required by this new
rule. Subject to other applicable requirements for an evaluation of the net
change in emissions from a proposed project, the source could receive credit
for a decrease in emissions from this unit only to extent that future emissions
will be less than 2.0 pounds per hour.

In Section 204.250(b)(2), please clarify whether the phrase “constructed in the state”
refers to construction in Illinois. If not please explain how this provision would apply
to any construction in another state.

In the context of Part 204, the phrase “constructed in the state” in Section
204.250(b)(2) refers to a major stationary source or major modification
constructed in the State of Illinois. However, this wording reflects language in 40
CFR 51.166 and 52.21 which generally addresses the sizes of areas for which
designations of attainment and nonattainment status may be made.

In Section 204.290, please comment on whether the publication, “Standard Industrial
Classification Manual, 1972, as amended by the 1977 Supplement (U. S. Government
Printing Office stock numbers 4101-0066 and 003-005-00176-0, respectively)”, must
be incorporated by reference in Section 204.100. If so, please provide a copy for
incorporation.

The Illinois EPA agrees that this publication should be incorporated by reference
in Section 204.100 and, in conjunction with this filing, is previding a copy of this
publication for the Board. See attached Exhibit C.

In Section 204.300, please clarify what constitutes a “significant reduction” when it
comes to the application of clean coal technology. Please provide examples. Would it
be possible to specify a percent reduction in air emissions to quantify as “significant
reductions™?
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As a practical matter, the clarification that is requested for the definition of “clean
coal technology” in Section 204.300 is not necessary. This is because the
provisions in Part 204 that use this term reasonably circumscribe its meaning. In
this regard, this term is only directly used in Part 204 in three other definitions,
“Clean Coal Technology Demonstration Project” (Section 204.310) and
“Temporary Clean Coal Technology Demonstration Project” (Section 204.710),
and “Repowering” (Section 204.630).

Among other things, the definition of clean coal technology demonstration project
provides that such projects must use funds appropriated by the Department of
Energy or USEPA, with the federal funds being at least 20 percent of the total
project cost. This provides objective criteria for the meaning of clean coal
technology in the context of both clean coal technology demonstration projects
and temporary clean coal technology demonstration projects. To qualify as a
clean coal technology demonstration project, either the US Department of Energy
or USEPA must find that the potential benefits of a planned project are worthy of
substantial federal funding. In other words, the US Department of Energy and
USEPA will through their official actions identify any planned projects in Illinois
that would qualify as use of clean coal technology.

The definition of repowering also circumscribes the meaning of clean coal
technology in this context. As related to repowering, clean coal technology means
replacement of an existing coal-fired boiler with one of a number of listed
technologies, i.e., atmospheric or pressurized fluidized bed combustion, integrated
gasification combined cycle, magnetohydrodynamics, direct and indirect coal-
fired turbines, integrated gasification fuel cells. Clean coal technology would also
include other technologies as determined by the Administrator of USEPA, in
consultation with the US Department of Energy. Accordingly, if a planned coal-
fired boiler replacement project in Illinois would not involve a conversion to one
of the listed technologies, the USEPA would determine whether the planned
technolog(ies) would constitute use of clean coal technology. The relevant criteria
for USEPA to make this determination would be whether the planned
technolog(ies) “... are capable of controlling multiple combustion emissions
simultaneously with improved boiler or generation efficiency and with
significantly greater waste reduction relative to the performance of technology in
widespread commercial use as of November 15, 1990.”

It should also be emphasized that the definition of “clean coal technology” in 40
CFR 52.21(b)(34), as well as 40 CFR 51.166(b)(33), which are restated in Section
204.300 both include the phrase “significant reductions in air emissions.” As such,
any changes to the wording of Section 204.300 that attempts to clarify this phrase
would only be approved by USEPA as part of a SIP revision for a State PSD
program for Illinois if it can be shown that the result is more stringent or at least
as stringent as the federal definition. In this regard, 40 CFR 51.166(b) provides:

Definitions. All State plans shall use the following definitions for the purposes
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of this section. Deviations from the following wording will be approved only
if the State specifically demonstrates that the submitted definition is more
stringent, or at least as stringent, in all respects as the corresponding
definitions below:

In Section 204.550(¢€)(2), the term “enforceable” is used without any qualifier like
“legally” or “practicably”, as used in Section 204.560. Please explain the proposed intent
of the different types of enforcement, i.e. “legally enforceable” or “practicably
enforceable” or just “enforceable”, in Sections 204.550(¢e)(2) and 204.560.

In the definition of “Net Emissions Increase” being “enforceable as a practical
matter” is one of the criteria that must be met for an emissions decrease to be
creditable for purposes of netting. The use of this phrase is consistent with the use
of the same phrase in 40 CFR 52.21(b)(3)(vi)($). In this context, it is sufficient that
emission decreases be enforceable as a practical matter. First, the usage of this
phrase is independent of the emission limitations and, in particular, the term
potential to emit. Second, emissions decreases may involve actions that are
inherently enforceable as a legal matter such as the shutdown of emission units. In
the context of netting, a simpler construct for enforceability of decreases is
reasonable compared to the approach that is now present in certain other
provisions of the PSD rules that deal with limitations.

As related to “limitations,” under the PSD program, limitations are to be both
“legally enforceable” and “practically enforceable.” The different ways these
terms, and, a related term, “federally enforceable” are used in various provisions
reflects the evolution of the PSD program over time. Effectively, the PSD program
began with provisions that indicated that limitations should be federally
enforceable, i.e., enforceable by USEPA either directly or indirectly through a
provision of a State SIP or a condition in a construction permit issued under the
provisions of a State SIP. See, Section 204.400.

This has evolved in two ways. It is now recognized that limitations established by
a State or local permitting authority may be sufficient even if USEPA itself cannot
enforce them. Second, the nature or “quality” of limitations is relevant if
limitations are to be relied upon for purposes of PSD. Most significantly, USEPA
concluded that it was not appropriate to consider a provision that simply
restricted the annual emissions of a source to be enforceable. It is also necessary
for limitation that are to be relied upon under the PSD program to be developed in
a way that compliance could be verified in practice and enforcement could be
reasonably undertaken for any violations.

This is a topic that has been the subject of a number of USEPA guidance
documents. See, Guidance on Limited Potential to Emit in New Source Permitting,
dated June 13, 1989. Accordingly, the definition of potential to emit, Section
204.560 provides determining potential emission limitations may be either
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“federally enforceable” or “legally and practicably enforceable by a state or local
air pollution control agency.”

As related to the expansion of the definition of potential to emit to include “non-
federal limits,” in 1995, the D.C. Circuit found on two occasions that the USEPA
exceeded its authority when it determined that only federally enforceable emission
limitations should be considered to restrict a source’s potential to emit. The first
such decision involved the hazardous air pollutant programs under Section 112 of
the CAA where the court ultimately found that the USEPA failed to demonstrate
the existence of Congressional intent to disregard state limitations in any
determination of major source status. National Mining Association v. EPA, 313 U.S,
App. D.C. 363, 59 F.3d 1351 (D.C. Cir. 1995). In a subsequent briefly worded
decision relying on National Mining, the D.C. Circuit vacated and remanded the
“potential to emit definition” in the PSD and NaNSR regulations to the USEPA.
Chemical Manufacturers Association, et al. v EPA, No. 89-1514 (D.C. Cir. September
15, 1995).

Given these decisions, USEPA issued guidance interpreting how the definition of
“potential to emit” should be read. “The term ‘federally enforceable’ should now be
read to mean ‘federally enforceable or legally and practicably enforceable by a state
or local air pollution control agency.’” Release of interim Policy an Federal
Enforceability of Limitations on Potential to Emit from John S. Seitz, Director, Office
of Air Quality Planning and Standards, to Regional Office Addressees, dated January
22, 1996. More recently, a federal district court agreed that the relevant criterion in
a determination of a source’s potential to emit is whether a limitation is
“enforceable by a governmental entity.” United States of America v. Questar Gas
Management Company, No. 2:08-CV-167 TS (District of Utah, Central Division, May
11, 2011).

As a result of Chemical Manufacturers Association, the USEPA no longer calls for
emission reductions to be “federally enforceable” in determining “potential to
emit” but rather considers whether the emission reduction is “legally and
practically enforceable.” In this regard, USEPA while agreeing that a limitation
did not need to be “federally enforceable,” also considered it necessary to
specifically state that such limitations needed be both practically enforceable, as
well as legally enforceable.

It is also noteworthy that in certain documents, the USEPA has used the term
“enforceable as a practical matter’ as meaning “legally and practically
enforceable.” For example, in the 1989 guidance document referenced above,
USEPA recognized that the term “federally enforceable” refers to both the
definition of “federally enforceable” at 40 CFR 52.21(b)(17) and to the concept of
“enforceable as a practical matter.” See, Guidance on Limited Potential to Emit in
New Source Permitting, at page 2, dated June 13, 1989 (“The second criterion
[enforceable as a practical matter] is an implied requirement of the first criterion
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[federally enforceable}. A permit may purport to be federally enforceable, but, in
reality cannot be federally enforceable if it cannot be enforced as a practical
matter.”).

Again, in 1995, USEPA clarified that federal enforceability had two components.
“The concept of federal enforceability incorporates two separate fundamental
elements that must be present in all limitations on a source’s potential to emit.
First EPA must have a direct right to enforce restrictions and limitations imposed
on a source to limit its exposure to Act programs... Second, limitations must be
enforceable as a practical matter.” Options for Limiting the Potential to Emit (PTE)
of a Stationary Source Under Section 112 and Title V of the Clean Air Act (Act),
pages 2-3, dated January 25, 1995,

More recently USEPA has concluded that “enforceable as a practical matter”
necessarily encompasses legal enforceability. In the context of the federal NSR
program for Indian country, the phrase “enforceable as a practical matter” was
defined by USEPA in a 2011 rulemaking to mean as follows:

Enforceable as a practical matter means that an emission limitation or other
standard is both legally and practicably enforceable as follows:

(1) An emission limitation or other standard is legally enforceable if the
reviewing authority has the right to enforce it.

(2) Practical enforceability for an emission limitation or for other standards
(design standards, equipment standards, work practices, operational standards,
pollution prevention techniques) in a permit for a source is achieved if the
permit's provisions specify:

(i) A limitation or standard and the emissions units or activities at the source
subject to the limitation or standard;

(ii) The time period for the limitation or standard (e.g., hourly, daily,
monthly and/or annual limits such as rolling annual limits); and

(iii) The method to determine compliance, including appropriate monitoring,
recordkeeping, reporting and testing.

(3) For rules and general permits that apply to categories of sources, practical
enforceability additionally requires that the provisions:

(i) Identify the types or categories of sources that are covered by the rule or
general permit;

(ii) Where coverage is optional, provide for notice to the reviewing authority
of the source's election to be covered by the rule or general permit; and

(iii) Specify the enforcement consequences relevant to the rule or general
permit.
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40 CFR 49.152(d) and 49.167; see also, 76 Fed. Reg. 38748 (July 1, 2011).

In Section 204.560, would it be acceptable if the phrase “by a state or local air
pollution control agency” is replaced by the “Agency”?

In Section 204.560, the phrase “by the “Agency” should not be substituted for the
phrase “by a state or local air pollution control agency.” The current phrase is
consistent with relevant USEPA guidance. See, Release of Interim Policy an
Federal Enforceability of Limitations on Potential to Emit from John 8. Seitz,
Director, Office of Air Quality Planning and Standards, to Regional Office
Addressees, dated January 22, 1996. (“The term ‘federally enforceable’ should
now be read to mean ‘federally enforceable or legally and practicably
enforceable by a state or local air pollution control agency.’ ”) For additional
discussion on this matter, refer to pages 53 and 54 of the Statement of Reasons.

In Section 204.570, please add a citation for the italicized text. Please also remove
italics from the portion of the text that is added by IEPA and is not based on a statutory
authority.

Section 204.570 is based on the definition of “Prevention of significant deterioration
(PSD) permit” in the Environmental Protection Act, 415 ILCS 5/3.363. In the
Illinois EPA’s proposal, the term “Illinois EPA”™ was substituted for “Illinois
Environmental Protection Agency.” The phrase “Section 9.1(c) of the Act” was
substituted for “subsection (c) of Section 9.1.” The term “USEPA” was substituted
for the “United States Environmental Protection Agency.” The term “Illinois SIP”
was substituted for the “Illinois State Implementation Plan.”

In response to this question, a revised definition for PSD permit, as provided below,
would be acceptable:

Section 204.570. Prevention of Significant Deterioration (PSD) Permit means
a permit or the portion of a permit for a new major source or major
meodification that is issued by the Hlinois EPA under the construction permit
program pursuant to Section 9.1(c) of the Act that has been approved by the
USEPA and incorporated into the lilinois SIP to implement the requirements of
Section 165 of the Clean Air Act and 40 CFR 51.166. [415 ILCS 5/3.363]

The definition of “Major Modification” under Section 204.490 applies to significant
emissions increase of a “Regulated NSR Pollutant (as defined in Section 204.610)
other than GHGs (as defined in Section 204.430)”. Please clarify whether the
definition of “Regulated NSR Pollutant” under Section 204.610 includes GHGs. If so,
under what subsection are they covered in Section 204.2107

The definition of regulated NSR pollutant in Section 204.610 includes GHGs. GHGs
are a regulated NSR pollutant pursuant to Section 204.610(d) as GHGs are a
pollutant that is otherwise “subject to regulation,” as that term is defined in Section



29.

Electronic Filing: Received, Clerk's Office 1/24/20198 PC#1

204.700. In this regard, Section 204.700 specifically states that “Pollutants subject
to regulation include, but are not limited to, GHGs as defined in Section 204.430.”

As GHGs are a regulated pollutant, emissions of GHGs would, in the appropriate
circumstances, be addressed by all of the subsections in Section 204.210, which
defines the term “actual emissions.”

Incidentally, as observed by this question, GHG emissions are not considered when
determining whether a proposed project would be a major modification. This
determination and the determination whether a proposed new source is a major
source would be made based on the emissions of regulated NSR pollutants other
than GHGs from the proposed modification or new source. However, if a proposed
modification of a new source would be major under the PSD permit program for
emissions of a regulated NSR pollutants other than GHGs, it may also be subject to
PSD for its emissions of GHGs. For example, for a major new source, Section
204.1100(b), which addresses the PSD requirement for Best Available Control
technology (BACT), provides that “A new major source shall apply BACT for each
regulated NSR pollutants that it would have the potential to emit in significant
amounts.” As such, once a proposed new source is major for a regulated NSR
pollutant other GHGs, the BACT requirement also applies to the source for other
regulated NSR pollutant(s) for which the source’s emissions are significant. This
would include the source’s emissions of GHGs if its potential GHG emissions were
significant, i.e., 75,000 tons or more per year, as carbon dioxide equivalents.

In Section 204.660, please explain why for some pollutants rates are listed in tpy and
for others in megagrams per year. Comment on whether all rates can be listed in tpy.

As observed by this question, the significant emission rates for certain pollutants are
expressed in megagrams per year with “equivalent” emission rates in parentheses
that are expressed in tons per year. This is because this is the form in which the
USEPA adopted significant emission rates for these pollutants under the PSD
program.

For these pollutants, it would be problematic to only express the significant emission
rates in tons per year. This is because the emission rates in megagrams per year
and tons per year are actually slightly different. For example, for municipal solid
waste landfill emissions, the significant emission rate of 45 megagrams per year is
actually equivalent to 49.60 tons per year, not 50 tons per year as indicated in
parentheses in 40 CFR 52.21(b)(i). On the other hand, for municipal waste
combustor metals, the significant emission rate of 14 megagrams is actually
equivalent to 15.43 tons per year, not 15 tons per year. Simply setting significant
emission rates for these pollutants at the values in tons per year would affect the
stringency of Part 204 compared to 40 CFR 52.21(23)(i).

SUBPART E: STACK HEIGHTS
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Please clarify whether subsection 204.1000(a) requires that the degree of emission
limitation must not be affected by stack height of any source exceeding good
engineering practice under Section 204.420. If so, please provide amended rule
langnage under Section 204.1000 to reflect the proposed intent.

As generally indicated in this question, Section 204.1000(a) would require that the
degree of emission limitation required for control of pollutants under Part 204
must not be affected by stack height of any source as exceeds “good engineering
practice.” The term “good engineering practice” is defined at Section 204.420.
This term is not used anywhere in Part 204 with a meaning other than the one
provided in Section 204.420. As such, it unclear what clarification is being
suggested by the Board.

SUBPART F: REQUIREMENTS FOR MAJOR STATIONARY SOURCES

AND MODIFICATIONS

31

32

Please comment on whether the term “significant amounts™ in Section 204.1100(b)
need to be followed by the phrase “as defined in Section 204.660”.

The addition of the suggested phrase is acceptable to the Illinois EPA.

In Section 204.1110(a), please explain what “air quality control region” means.
Comment on whether that term needs to be defined under Subpart B of Part
204.

The term “air quality control region” does not need to be defined in Part 204 for
approval of Part 204 by USEPA. This is because there is not a definition for this
term in 40 CFR 52.21 or 51.166. However, as defined 40 CFR 51.100(m), “the term
Region means an area designated as an air quality control region (AQCR) under
section 107(c) of the [Clean Air] Act.” For purposes of Part 204, this definition
could be appropriately adapted if the Board determines that this term should be
defined. For example, “Air Quality Control Region” means an air quality control
region as designated by USEPA under Section 107(c) of the Clean Air Act.

However, the further scrutiny of Section 204.1110 triggered by this question has
revealed a flaw in this section. As proposed, Sections 204.1110 would provide that a
demonstration shall be made that “allowable emission increases from the proposed
source or modification, in conjunction with all other applicable emissions increases
or reductions. .. would not cause or contribute to air pollution in violation of (a)
[a]ny NAAQS in any air quality control region; or (b) [a]ny applicable maximum
allowable increase over the baseline concentration in any area.” (emphasis added).
This language is based on the language of 40 CFR 52.21(l), as well as 40 CFR
51.166(k). However, this language could be interpreted to mean that the
demonstration need only show that the project’s emissions increases would not
cause or contribute to a violation of either the NAAQS in any air quality control
region or the applicable maximum allowable increase over the baseline
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concentration in any other rather than both. As confirmed most recently by
Michigan’s SIP-approved PSD rules, the demonstration must show that the
project’s emissions increases would not cause or contribute to a violation of either
the NAAQS in any air quality control region and the applicable maximum allowable
increase over the baseline concentration. See, Michigan’s Air Pollution Control
Rules, Part 18, PSD, Rule 336.2811, Source Impact Analysis; see also, 2006 MR 23,
effective December 4, 2006. The Illinois EPA would propose deleting this “or” in
Section 204.11190.

In subsection 204.1110(b), does “maximum allowable increase” refer to the levels set
forth at Sections 204.900 or 204.12007 If so, would it be appropriate to include a
cross- reference to those sections in subsection (b)?

The addition of the suggested cross-references is acceptable to the Illinois EPA. The
Illinois EPA would propose that 204.1110(b) read as follows:

Any applicable maximum allowable increase as set forth in Section 204.900
and/or Section 204.1200, as applicable, over the baseline concentration in any
area.

SUBPART H: OBLIGATIONS OF IEPA

34.

Section 204.1330 requires IEPA to issue or deny a permit within one year after receipt
of a “complete application.”

a. Please clarify whether IEPA will issue a notification to the applicant
indicating the date on which IEPA determined the application to be complete.

Section 204.1300, Notification of Application Completeness to Applicants,
requires the Illinois EPA to notify the applicant within 30 days of receipt of
an application for a permit pursuant to Part 204 as to the completeness of or
deficiency in the application.

b-1. Please comment on whether Section 204.1300 should require a
complete application notification that starts the one-year clock?

Section 204.1300, Notification of Application Completeness to Applicants,
already requires the Illinois EPA to notify the applicant within 30 days of
receipt of an application for a permit pursuant to Part 204 as to the
completeness of or deficiency in the application.

b-2.  As a follow-up to the Board’s Prefiled Question 34, Hearing Officer Rabczak
asked the Agency, “So would IEPA consider that—the date of notice, the date on
the [Notification of Application Completeness], to be the start of the one year
period [for the Agency to issue or deny a permit].” 11/27/18 TR at 115-116.
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For an application that has been determined to be complete, the date of the
Notification of Completeness pursuant to Section 204.1330 would generally
begin the one-year period for the Agency to grant or deny a PSD permit.
However, this would not always be the case. First a determination of
completeness is necessarily made considering the rules and circumstances
that are applicable for the proposed project at the time that the
determination is made. Changes to those rules and circumstances could
result in a complete application becoming incomplete. For example,
adoption of a new NAAQS or redesignation of an area from nonattainment
to attainment for a pollutant could result in an application no longer being
complete as requirements of PSD were not addressed for a pollutant, e.g.,
VOM or SOz, Sierra Club et al. v. Jackson, No. 11-73342, slip op. at 6 (9th
Cir., August 12, 2014) (the Clean Air Act “unambiguously requires Avenal
Power to demonstrate that. .. [it] . . . complies with the regulations in effect
at the time the Permit is issued”).

Second, a determination of completeness is necessarily made on the material
that an applicant has submitted. If the applicant proposes substantial
changes to the project or discovers materials errors in the application, and
submits changes to the application, the Agency’s original notification of
completeness would no longer address the revised application. A new
notification of completeness would be needed to reestablish the one-year
deadline for the Agency to either grant or deny a PSD permit.

Third, applicants for PSD permits occasionally request that the review of
permit applications be suspended. Such requests are routinely honored and
stop the one-year review clock.

It is also appropriate to remember that many PSD projects are complex and
controversial, requiring detailed technical review, extensive interaction with
the applicants, and further investigation to properly respond to public
comments. Even after a careful completeness determination has been made,
an applicant should expect that it will need to supplement its application with
additional information as requested by the permitting authority, to enable
the review and processing of the application to continue.

Also comment on whether the applicant has any recourse if the Agency does
not take any action within a year after the receipt of the complete application.

Proposed Section 105.604(b) would address the appeal rights of the
applicant to the Board if the Illinois EPA fails to act on an application for
a PSD permit within one year of submittal of a complete PSD application.
Accord., 415 ILCS 5/40/3(a)(1) (“If the Agency fails to act on an
application for a PSD permit within the time frame specified in
paragraph (3) of subsection (f) of Section 39 of this Act, the applicant
may, before the Agency denies or issues the final permit, petition for a
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hearing before the Board to compel the Agency to act on the application
in a time that is deemed reasonable.”).

Mr. Grable asked the Agency, “So on page 78 of the Statement of Reasons,
Illinois EPA is proposing the following language for Section 204.1330, quote,
within one year after receipt of a complete application a permit shall, emphasis
added, be granted or denied by the Illinois EPA and in proposed Section
105.606(b) the text -- the proposed section is, quote, if the permit applicant wishes
to appeal the Agency's failure to act on an application for a PSD permit within the
timeframe specified in Section 39(f)(3) of the act, the person must file a petition
for review with the clerk before the Agency denies or issues the final permit. My
first question is, in practice, wouldn't proposed Section 105.606(b) act to give the
Illinois EPA greater than one year to grant a permit so long as the applicant
doesn't immediately file an appeal based on the Agency's inaction?” 11/27/18 TR
at 117-118.

First, Section 204.1330 would require the Agency to grant or deny a PSD
permit within one year of submittal of a complete application. Second, the
language of proposed Section 105.604 and 105.606(b) is consistent with the
Section 40.3(a)(1) of the Act providing that in the event that the Agency fails
to act on a PSD permit application within the time frame specified in Section
39(f)(3) of this Act, the applicant may, before the Agency denies or issues the
final permit, petition for a hearing before the Board to compel the Agency to
act on the application in a reasonable time. (emphasis added). Third, as a
general matter, it should not be expected that permit applicants would
routinely give the Agency greater than a year to act on a complete
application unless a project is put “on hold.” Given construction of a major
stationary source cannot commence until permit applicants are in receipt of
a construction permit, permit applicants would have every incentive to
ensure receipt of a timely construction permit from the permitting authority.
See, CAA §165(a) (new major source construction cannot begin prior to
receiving a final permit). Lastly, as the permit applicant is most directly
affected by any failure of the Agency to take action in a timely manner, it is
appropriate that a permit applicant decide how to proceed, i.e., to file an
appeal, or by not providing an appeal, to provide the Agency with additional
time to act.

Mr. Grable asked the Agency, “What does this mean in regards to the requirement
in proposed Section 204.1330, which was based on Section 39(f}(3) of the Illinois
Environmental Protection Act as well as Section 165(c) of the Clean Air Act
which requires a final permitting decision within one year of receipt of a complete
application for a PSD permit.” 11/27/18 TR at 118-119.

As observed by the prior discussion, this language is consistent with Section
40.3(a)(1) of the Act providing “[i]f the Agency fails to act on an application
for a PSD permit within the time frame specified in paragraph (3) of
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subsection (f) of Section 39 of this Act, the applicant may, before the Agency
denies or issues the final permit, petition for a hearing before the Board 1o
compel the Agency to act on the application in a time that is deemed
reasonable.” (emphasis added).

c-4.  Mr. Grable asked the Agency, “Question 3 starts out with a scenario. Say that
Illinois receives a complete application and they do not grant or deny a permit
within one year and the applicant doesn't immediately file for appeal. In theory,
wouldn't this scenario be able to continue for an indefinite amount of time until
Illinois EPA issues a decision or the applicant files an appeal?” 11/27/18 TR at
119.

This scenario described in this hypothetical is theoretically possible.
However, as discussed it is not likely unless the applicant places the
application “on hold.”

c-5.  Mr. Grable asked the Agency, “Could the Illinois EPA explain how this would
conform with the proposed Section 204.1330 -- or would this conform with the
requirements found in section -- proposed Section 204.1300 Section 39()(3) of
the act and Section 165(c) of the Clean Air Act which requires -- or which
mandates an Illinois EPA permit decision within one year after receipt of a
complete application for a PSD permit.” 11/27/18 TR at 119-120.

The theoretical situation put forward in this comment would not conform
with Section 204.1330. However, it would conform with the tolling
authorized by Section 40.3(a)(1) of the Act providing that in the event that
the Agency fails to act on a PSD permit application within the time frame
specified in Section 39(f)(3) of this Act, the applicant may, before the Agency
denies or issues the final permit, petition for a hearing before the Board to
compel the Agency to act on the application in a reasonable time. (emphasis
added).

This approach is generally consistent with principles of administrative law
that provide that provisions such as Section 204.1330 be accompanied by
means by which an aggrieved party can seek action by an administrative
agency. By way of analogy, if the Board were to fail to take final action on a
petition for review of an Agency final action pending before it within 120
days after receipt, the petitioner is entitled to an Appellate Court order. 415
I1.CS 5/40(a)(3) and 40.2(c). Similarly, in those instances where the USEPA
Administrator fails to grant or deny a petition for review of a Title V permit
issued by a state or local permitting authority within the timeline for USEPA
action, i.e., 60 days of the petition’s filing,!” the petitioner may file suit to seek

"The Clean Air Act and accompanying regulations set forth a timeline for state and USEPA action
during the processing of a permit pursuant to Title V of the Clean Air Act. Before issuing a Title V
permit or making a significant modification to a Title V permit, the permitting authority is
required to provide the public at least 30 days to comment on the draft Title V permit. 42 USC
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agency action. New York Public Interest Research Group v. Whitman, 321
F.3d 316, 323 (2d Cir. 2003), citing NYPIRG v. EPA, No. 00-9394 (S.D.N.Y.);
see also, WildEarth Guardians v. Jackson, District Court, District of
Colorado, No. 09-cv-01964-MSK-MEH.

Mr. Grable asked the Agency, “What is Illinois EPA's reasoning for not
considering a permit to be denied if a decision is not reached within one year, thus
allowing Illinois EPA to comply with all of the requirements found in proposed
Section 204.1330, Section 39(£)(3) of the act as well as Section 165(c) of the
Clean Air Act?” 11/27/18 TR at 120.

Neither the Clean Air Act or the Illinois Environmental Protection Act
provide that a permit shall be considered to be denied if the Agency does not
take action within one year of receipt of a complete permit application. In
particular, Section 39(f)(3) merely provides that the Agency shall grant or
deny a complete permit application not later than one year after the filing of
the complete application. Section 39(f)(3) does not provide that if final action
is not taken by the Agency within one year after the filing of a complete
application, the permit shall be deemed denied or, for that matter, issued.
This is appropriate as permit action under the PSD program should not
occur as a result of the permitting authority’s failure to act in a timely
manner.

This is consistent with the stated practice of the USEPA. See, USEPA’s
Timely Processing of Prevention of Significant Deterioration (PSD) Permits
when EPA or a PSD-Delegated Air Agency Issues the Permit, pg. 8, dated
October 15, 2012 (“The Regional Office may put on hold the review of the
permit application and consider it inactive, but should not do so unless the
Regional Office obtains a written request from the permit applicant.”).
Notably, if the applicant would like to reactivate review of the application,
the applicant needs to discuss this with the permitting authority which
necessarily includes a discussion on whether any additional information is
necessary. Id. Most significantly, if the project is reactivated, it must meet
the applicable requirements at the time of permit issuance. 7d. In addition,
USEPA guidance also provides that “absent a written request by a permit
applicant to suspend review of an application, the Regional Office should
proceed toward a decision on a permit application without delay.” Id. at pg.
9.

7661a(b)(6); 40 CFR 70.7(h). The permitting authority must then submit a proposed Title V permit
to the USEPA for its review. 42 USC 7661(d)a; 40 CFR 70.8(d). After receiving the proposed
permit, the USEPA has 45 days to object to the permit. 42 USC 7661d(b)(1); 40 CFR 70.8(c). At the
close of the USEPA’s 45-day period, if the USEPA has not objected to the proposed permit, any
person may petition the USEPA to object to the permit. 42 USC 7661d(b)(2). This petition is to be
brought within 60 days of the close of USEPA’s 45-day review period. 42 USC 7661d(b)(2); 40 CFR
70.8(d). The USEPA is to either grant or deny this petition within 60 days of filing. 42 USC
7661d(b)(2).

fhs
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Section 204.1340(d) requires IEPA to post a notice of the rescission determination on
a public web site identified by IEPA within 60 days of the rescission. Please clarify
what criteria will the Agency use to identify the website to post the rescission notice.

As a general matter, in 2016, the USEPA found that electronic notice by means of
e-mail or “e-notice” shall be the primary form of public notice for New Source
Review permit programs of the Clean Air Act. 81 Fed. Reg. 71613 (October 18,
2016). USEPA went on to address the website at which documents must be
posted and available for access by the public during public comment periods,
stating the following:

In order to satisfy the requirement for e-access when e-notice is provided,
the permitting authority shall electronically post, for the duration of the
public comment period, the draft permit on a publicly accessible Web site
identified by the permitting authority, which may include the permitting
authority’s public Web site, an online state permits register, or a publicly-
available electronic document management Web site that allows for
downloading documents.

81 Fed. Reg. 71613, 71616.

In this rulemaking, the USEPA also stated that the public shall be notified of permit
rescissions by e-notice with the notice of rescissions posted on the same website that
the permitting authority uses to post documents for public comment periods on
draft permits. This was required as USEPA found that each permitting authority
should have a single, consistent noticing method for all subject notices to avoid
confusion.

As a follow-up question to the Board’s Prefiled Question 35, Agency agreed to identify
the website where e-notice of permit rescission determinations will be posted. 11/27/18
TR at 122.

At this time, permit rescission determinations by the Illinois EPA will be posted on
the following website. As with any website, the location of this website could change

in the future,

hitps: ‘www2.illinois.zov epa’public-notices hoa-notices Pages/archive.asnx

SUBPART J: INNOVATIVE CONTROL TECHNOLOGY

36.

Section 204.1500(b)(4) requires IEPA to ensure that the source or modification would
not before the date specified by IEPA cause or contribute to a violation of an applicable
NAAQS. Please comment on whether IEPA needs to ensure that the source or
medification does not also cause or contribute to a violation of any maximum allowable
increase.
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Section 204.1500(b) accurately reflects the requirements of the federal PSD permit
program. The provisions of 40 CFR 52.21(v) that address “innovative control
technology” do not require that the use of such control technology does not result
in exceedances of the applicable PSD increments during the demonstration period
that may be authorized for such technology under the PSD program. However, the
use of such control technology cannot be anthorized if it would impact an area
where an applicable increment is known to be violated. (Refer to 40 CFR
52.21(v)(iv)(b).)

In this regard, it is relevant that the term “innovative control technology” is a term
of art under the PSD program. It is specifically defined by 40 CFR 52.21(b)(19).

Innovative control technology means any system of air pollution control that has
not been adequately demonstrated in practice, but would have a substantial
likelihood of achieving greater continuous emissions reduction than any control
system in current practice or of achieving at least comparable reductions at lower
cost in terms of energy, economics, or nonair quality environmental impacts.

Then, as observed in this question, the alternative provisions of the PSD program
related to use of innovative control technology are not available if the applicant
cannot show that the use of such technology would not cause or contribute to a
violation of any applicable NAAQS (40 CFR 52.21(v)(2)(iv)(a)). As such, public
health and welfare must be protected during the demonstration period.

In addition, as the provisions-for use of innovative control technology at most
provide for a demonstration period that is between four and seven years in
duration, any exceedance of an applicable PSD increment must be temporary.
After the conclusion of the demonstration period, the applicable PSD increments
may not be violated (40 CFR 52.21(v)(iii).) In this regard, if the innovative control
technology fails, a source may be provided with up to three years to meet the PSD
requirement for BACT using demonstrated control technology. However, during
this further period in which the source is transitioning from innovative to
demonstrated control technology, the PSD increments must be met. Emissions
must be sufficiently controlled that the applicable PSD increments would not be
violated.

SUBPART K: PLANTWIDE APPLICABILITY LIMITATION (PAL)

37.

38.

In Section 204.1630, please explain what the Agency means by emission
limitations enforceable as a “practical matter.”

Please see the Illinois EPA’s response to Board Question number 25.

According to Section 204.1790, the owner or operator of a major stationary source
requests a PAL. Please explain the following:

67
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Proposed Section 204.1800(a)(5) provides that each PAL regulates emissions of
only one pollutant. Does the owner or operator specify the NSR pollutant that is
the subject of the PAL application, or does the application need to address all
potential NSR pollutants? Does an application for a PAL under proposed
Section 204.1800(a) require producing the calculations of baseline actual
emissions for all NSR pollutants, including GHG? See Proposed 35 Ill. Adm.
Code 204.1790(b).

The owner or operator of the source must specify the PAL pollutant that is
being addressed in its application for the PAL permit. The application need
not address other pollutants to satisfy the Permit Application Requirements
in Section 204.1790.

The application for a PAL requires, among other things, calculations of the
baseline actual emissions for the PAL pollutant (with supporting
documentation). See, 35 Ill. Adm. Code Sections 204.1790(b). Baseline
actual emission for the PAL pollutant are also addressed in the Renewal of
a PAL and when Increasing the PAL During the PAL Effective Period. See,
3511l. Adm. Code Sections 204.1860(c)(1) and 204.1870(a}(2).

Proposed Section 204.1800(a) provides that IEPA “is allowed to establish aPAL.”

i-1.  Does that mean that IEPA exercises discretion on whether to grant a
PAL application at a major stationary source?

Yes, consistent with 40 CFR 52.21(aa) and 51.166(w), the Illinois EPA
will possess discretion on whether to process a PAL application.
Consistent with 40 CFR 52.21(aa)(4)(i) and 51.166(w)(4)(i), Section
204.1800(a) proposes the use of the phrase “is allowed to establish a
PAL”

In addition, this is consistent with the applicability provisions for
PAL:s as proposed in Section 204.1600(a), stating that “The Illinois
EPA may approve the use of an actuals PAL for any existing major
stationary source if the PAL meets the requirements in this Subpart.”
Notably, 40 CFR 52.21(aa)(1)(i) and 40 CFR 51.166(w)(1)(i) provide
that the Administrator or the reviewing authority, respectively, “may
approve the use of an actuals PAL.”

As the term “may” and the phrase “is allowed to” are not imperative,
discretion is allowed. It should be noted as well that the Illinois EPA
is not aware of any federal caselaw interpreting this phrase as
mandatory.

However, the Illinois EPA would not object to alternative wording
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i-3.

1i.

that would require action on an application for a PAL permit. The
Illinois EPA does not expect that this would prevent SIP approval, as
any PAL permit that would be issued would be required to comply
with relevant requirements for PAL permits.

As a follow-up question to the Board’s Prefiled Question 38, Hearing
Officer Rabczak asked the Agency, “In Section 204.1800(a), it specifies
that IEPA is allowed to establish [a PAL], provided the requirements of
the section are met. Does that mean that the requirements listed in this
section are not the exclusive list? So to clarify what I'm asking is, even if
the applicant meets the requirements, IEPA still has a discretion which
means it might look at something else on top of these requirements?”
11/27/18 TR at 129. Ms. Rabczak went on to clarify, “So we have a list of
criterias [sic] in Section 204.1800. If the applicant meets those
requirements and the Agency is still using its discretion does not grant
PAL, what would the Agency reason its decision on? . . . [W]hat other
things would the Agency consider when it makes a decision—when it uses
its discretion to deny?” 11/27/18 TR at 132.

The Illinois EPA directs the Board to the preceding response.

Mr. Klein asked the Agency, “Just to follow-up on the previous response .
. . because ‘may’ is used in other instances to indicate discretionary action,
would it be appropriate to change ‘is allowed’ to ‘may’ in [Section
204.]1800(a)?” 11/27/18 TR at 130.

Section 204.1800(a) accurately reflects the requirements of the federal
PSD program. The provision of 40 CFR 52.21(aa)(4)(i) that addresses
the General Requirements for Establishing a PAL makes use of the
phrase “is allowed” rather than “may.” See, 40 CFR 52.21(aa)(4)(i)
(emphasis added) (“The Administrator is allowed to establish a PAL at
a major stationary source. . . “). Meanwhile the provision of
51.166(w)(4)(i) that address the General Requirements for
Establishing a PAL makes use of the phrase “allows” rather than
“may.” See, 40 CFR 51.166(w)(4)(i) (emphasis added) (“The plan
allows the reviewing authority to establish a PAL at a major
stationary source...”).

Howeyver, the Illinois EPA would not object to alternative wording
that would require action on an application for a PAL permit. The
Illinois EPA does not expect that this would prevent SIP approval, as
any PAL permit that would be issued would be required to comply
with relevant requirements for PAL permits.

Does the PAL application limit or narrow the scope of IEPA’s
review of eligible PAL pollutants? If so, what criteria does IEPA use

Gy
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in evaluatinga PAL permit application and subject PAL pollutants?

The Illinois EPA’s review of the application would be limited to those
pollutants sought to be covered by the PAL permit. The Illinois EPA
would rely on requirements set forth in Part 204, Subpart K,
Plantwide Applicability Limitation. For instance, in evaluating the
completeness of the application, the Illinois EPA would look to the
requirements in Section 204.1790, Permit Application Requirements.
In establishing a PAL, the Illinois EPA would look to the
requirements of Section 204.1800, General Requirements for
Establishing a PAL. In setting any 1(-year actual PAL level, the
Illinois EPA would look to the requirements of Section 204.1820,
Setting the 10-Year Actuals PAL Level. In those instances when a
PAL permit is issued, upon evaluating the application and the
applicable requirements of Subpart K, the Illinois EPA would issue a
permit consistent with Section 204.1830, Contents of the PAL Permit.

1ii. Should criteria be included in the proposed amendments?

No. Part 204 Subpart K is consistent with 40 CFR 352.21(aa) and
51.166(w). The requirements of Subpart K would form the basis of
any review performed by the Illinois EPA.

c. Under proposed Section 204.670, 1s a GHG PAL applied only in the
event ofa “significant emissions increase” of GHG emissions?

No. The owner or operator of a major source would apply for a PAL permit
for GHGs or any other regulated NSR pollutant as a preemptive measure so
that PSD permits would not be required for possible future projects at the
source.

Similar to a PAL for other regulated NSR pollutants, a PAL for GHGs would
be established based on the sum of the baseline actual emissions, as defined
in Section 204,240, for each emissions unit at the source and the applicable
significant emission rate. For GHGs, emissions are to be expressed in terms
of carbon dioxide equivalents and the significant emissions rate is 75,000 tons
per year, as carbon dioxide equivalents.

Section 204.1820(a) provides that “the plan shall provide...” Please clarify whether the
“plan” refers to the SIP. If not, please explain the proposed intent.

Yes, the term “plan” in proposed Section 204.1820(a) refers to the SIP.

In Section 204.1830, would it be acceptable to IEPA if the proposed subsection (a) is
made the preamble and subsections (a)(1) through (a)(10) are renumbered as (a)
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through (j) since there is no subsection (b), as proposed?
The proposed revisions to Section 204.1830 is acceptable.

In Section 204.1840(a), please clarify whether all PAL permits will have a 10-year
effective period, or the 10-year period is the maximum duration. Comment on why
10 years was chosen as the effective PAL period rather than a period such as 5 years
that follows the permit cycle.

PAL permits will have a 10-year effective period. This period was chosen to be
consistent with 40 CFR 52.21(aa)(4)(i)(f) and 51.166(w)(D)(4)(f).

Please clarify whether the reopening of the PAL permit under Section 204.1840(b)(1)
is instigated always by IEPA or whether the permittee may request that IEPA reopen
the permit.

Reopening of a PAL permit pursuant to Section 204.1840(b)(1) could be initiated by
either the Illinois EPA or upon application by the Permittee. For example, Section
204.1840(b)(1)(C) specifies that the Illinois EPA must reopen the PAL permit to
revise the PAL to reflect an increase in the PAL as provided under Section 204.1870.
Since Section 204.1870(a)(1) requires the owner or operator to submit a complete
application to request an increase in the PAL limit, this reopening of the PAL
permit would be initiated by the applicant.

Conversely, Section 204.1840(b)(1)(B) specifies that the Illinois EPA must reopen
the PAL permit to reduce the PAL if the owner or operator of the major stationary
source creates creditable emissions reductions for use as offsets pursuant to 35 Il
Adm. Code Part 203. Since the offset generation would occur as part of a new
project, the Illinois EPA could initiate reopening of the PAL permit pursuant to
Section 204.1840(b)(1)(B).

In Section 204.1870(a)(1), please clarify whether a “complete application™ for
requesting an increase in PAL must meet only the requirements of this section or other
permit application requirements of Sections 204.1790 and 1830 apply. Also, comment
on whether an approval of PAL increase during the effective period could be treated as
a renewal to extend the effective period.

Section 204.1870(a)(1) does not excuse a permit applicant from the requirements of
Section 204.1790 so as to have a complete and up-to-date permit application when
making a request to increase a PAL during the PAL effective period.

The approval of a PAL increase under Section 204.1870 could not be treated as a
renewal to extend the effective period of the PAL. This is because the information
required under Section 204.1870 would not necessarily satisfy the requirements for
Renewal of a PAL under Section 204.1860. However, nothing in Section 204.1870
forecloses increasing the PAL during the PAL effective period at the same time as a

r
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renewal of a PAL in Section 204.1860.

If a PAL is rendered invalid under Section 204.1880(a)(4), please clarify whether
the source will be subject to enforcement or whether the Agency will establish
allowable emission limitations in revised permit under Section 204.1850.

Section 204.1880 addresses the monitoring that a PAL source must conduct to
accurately determine its emissions of the PAL pollutant(s). As such, it is not directly
linked to expiration of a PAL without renewal, as provided for by Section 204.1850.
As related to Section 204.1880(a)(4), the question that must first be considered is
how would it be determined that a PAL permit may have or has been or would be
rendered invalid due to failure of a source to use required monitoring. Several
scenarios are possible. For example, the source could request early termination of
the PAL accompanied by implementation of Section 204.1850. Early termination of
the PAL could occur as a result of enforcement for failure of the source to use
required monitoring again accompanied by implementation of Section 204.1850.
The source could resume the required monitoring, either with or without
accompanying enforcement. The source could request revision of the permit to
change the monitoring requirements and an appropriately revised permit could
ultimately be issued by the Agency. As the approach that would be taken would
depend on the specific circumstances and would involve enforcement or the exercise
of enforcement discretion, it is not appropriate for the Agency to further speculate
on what might occur in different circumstances.

Simplifving and Clarifying I anguage

In Section 101.202, in the definition of "OSFM record", please comment on whether
“eligibility and deductible decision” should be replaced by “eligibility and
deductibility of the decision.”

All proposed revisions to regulations involving programs regulated by OSFM
were first discussed between counsel for the lllinois EPA and the OSFM. No

such language change was proposed to the Board by the Illinois EPA without
first consulting with and obtaining the consent of OSFM. Any revision to this
phrase would first need to be discussed with OFSM.

Please comment whether the following changes would be acceptable to clarify the
proposed language:

a. Replace “pursuant to” with “under” where appropriate — e.g. in section
101.202 definition of “CAAPP permit”; definition of “PSD permit”;

This change is acceptable to the Illinois EPA.

b. Replacing capital letters with lower case letters in section 10}.308(a) in
“variances,” “permit appeals” and “pollution control facility sitting
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review”;

These changes are acceptable to the Illinois EPA. However, the Illinois
EPA would note that these same terms are capitalized for purposes of
35 Ill. Adm. Code 101.108(b).

Remove “of this Part” or “of this Subpart” where unnecessary — e.g.
Sections 105.602(b); 105.606(a); 105.608(a);

The removal of the suggested phrases is acceptable.

Remove “the requirements of”’ where unnecessary — e.g. Sections
204.240(b)(3); 204.800(a), (b); 204.850;,

To maintain consistency with 40 CFR 52.21 and 51.166, the phrase “the
requirements of”’ should not be removed from Section 204.240(b)(3),
204.800(a) and (b) or 204.850.

The phrase “the requirements of” in Section 204.240(b)(3) is consistent
with 40 CFR 52.21(b)(48)(ii)(c) and 51.166(b)(47)(ii)(c).

The phrase “the requirements of” in Section 204.800(a) and (b) is
consistent with 40 CFR 52.21(a)(2)(i) and (ii) and 51.166(a)(7)(i) and (ii).

The phrase “the requirements of” in Section 204.850 is consistent with 40
CFR 52.21(r)(4) and 51.166(r)(2).

Replace “shall” with “must” when the rule language relates to an obligation of
a person other than the Agency or the Board - e.g. Sections 105.608(a);
204.240(a)(1), (2), and (4);

The replacement of the term “shall” with the term “must” in Part 105 is
acceptable to the Illinois EPA.

The replacement of the term “shall” with the term “must” in Part 204
would be inconsistent with the use of the term “shall” in 40 CFR 52.21
and 51.166. For instance, Sections 204.240(a)(1), (2) and (4) are modeled
after 40 CFR 52.21(b)(48)(i)(a), (b) and (d) and 51.166(b)(47)(i)(a), (b) and
(c). In all instances, the applicable federal regulation employs the term
“shall.”

Replace “shall” with “will” when the rule language relates to an obligation of
the Agency or the Board — e.g. Sections 204.210(b); 204.240(a);
204.350(b)(2XC);

The replacement of the term “shall” with the term “will” in Part 204
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would be inconsistent with the use of the term “shall” in 40 CFR 52.21
and 51.166. For instance, Section 204.210(b) is modeled after 40 CFR
52.21(b)(21)(ii) and 51.166(b)(21)(ii). Section 204.240(a) is modeled after
40 CFR 52.21(b)(48)(i) and 51.166(b)(47)(i). Section 204.350(b)}(2}(C) is
modeled after 40 CFR 51.100(hh)(2)(ii)(C). In all instances, the applicable
federal regulation employs the term “shall.”

Remove “shall” when unnecessary — e.g. Section 204.260(b)(1) before “mean”;

In this particular instance, this use of the term “shall” may be removed
before the term “mean” given this particular language was included within
the definition of “baseline concentration” so as to be consistent with
applicable precedence discussed on pages 34 through 37 of the Illinois EPA’s
Statement of Reasons. If this change is made by the Board, the Illinois EPA
would suggest that the Board replace the word “mean” with “means.”

Replace “shall be” with “is”, “do” or “does’ where appropriate — €.g.
Section 204.380(a) before “prescribed”; Sections 204.850 and 204.860(a)
before “not apply”;

The replacement of these terms in Part 204, with the possible exception
of the change proposed to Section 204.860(a), as suggested by the
Board would generally be inconsistent with Sections 40 CFR 52.21 and
51.166. For instance, Section 204.380(a) is modeled after 40 CFR
51.100(kk)(1) and employs the phrase “shall be prescribed.” While it is
not entirely clear what language the Board is proposing to replace in
Section 204.850, if the Board is questioning whether it would be
appropriate to replace “204.1400 shall apply” with “204.1400 do
apply,” the Illinois EPA would point out that this would be inconsistent
with 40 CFR 52.21(r)(4) and 51.166(r)(2). The Illinois EPA relied upon
these two provisions in its development of Section 204.850.

The possible exception would be Section 204.860(a). Section 204.860(a)
is modeled after 40 CFR 52.21(i)(1) and 51.166(i)}(1). In 40 CFR
52.21(i)(1), the regulation makes use of the term “shall.” However, in
40 CFR 51.166(i)(1), the regulation employs the term “do.” Given 40
CFR 51.166(i)(1) makes use of the term “do”, such a replacement could
take place to Section 204.860(a).

Replace “shall” with “will” where appropriate — e€.g. Section 204.1860(b)
before “continue to be effective”; Section 204.1870(a)(4) before “be
effective™;

The replacement of the term “shall” with the term “will” in Part 204
would be inconsistent with the use of the term “shall” in 40 CFR 52.21
and 51.166. For instance, Section 204.1860(b) is modeled after 40 CFR
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52.21(aa)(10)(ii) and 51.166(w)(10)(ii). Section 204.1870(a)(4) is modeled
after 40 CFR 52.21(aa)(11)(d) and 51.166(w)(11)(d). In all instances, the
applicable federal regulation employs the term “shall.”

J. Remove italics from text that is not taken directly from the Act — e.g. in Section
105.604(a) remove italics on “under Section 9.1(d) of the Act and 35 Ill. Adm.
Code Part 204,”; in Section 105.604(b) remove italics from “by the Board” at
the end of the sentence; in Section 105.604(c) remove italics from “for a PSD
permit” after “comment process” and from “that was made available during the
Agency public comment process” at the end of the sentence;

This change is acceptable to the Illinois EPA.

k. In Section 105.604(c) add “a” after “the person may still petition for” and
add “proposed” after “reflect changes from the”;

This change is acceptable to the Illinois EPA.
47.  Would the following proposed revisions be acceptable?
a. In Section 105.606(a):

Except as provided in subsection (b), ifa person who may petltlon the Board

under Section 105.604 of-this-Subpart-withes-te-appeal-for review of the
Agency's final decision te-the-Beard-under-this-Subpartthe-person must file the

petition with the Clerk within 35 days after the date of the Agency's final permit
action.

The proposed revisions to Section 105.606(a) is acceptable to the Illinois
EPA.

b. In Section 105.606(b):

A Ifthe permit applicant who wishes to appeal the Agency's failure to act on
an application for a PSD permit within the time frame specified in Section
39()(3) of the Act, the-persen-must file a petition for review with the Clerk
before the Agency denies or issues the final permit.

The proposed revisions to Section 105.606(b) is acceptable to the Illinois
EPA.

C. In Section 204.120 Severability
If any provision of this Part, or the application of such provision to any person

or circumstance, is held invalid, it will not affect the remainder of this Part, or
the application of such provision to persons or circumstances other than those
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as to which it is held invalid;-shalHs-not be-affected-thereby.

The language of Section 204.120 is modeled after 40 CFR 52.21(bb) and
51.166(x). The language proposed by the Illinois EPA in Section 204.120
more closely mirrors the applicable federal regulations rather than the
above language proposed by the Board.

d. In Section 204.200 Definitions

Unless otherwise specified in this Part, the-definitions-efthe terms used in this
Part shall-be-the-same have the same meaning as these the terms used in the-

Board Rules-andRegulations at-35 Ill. Adm. Code Part 211.

The proposed revisions to Section 204.200 is acceptable to the Illinois EPA.

Ms. Driver asked the Agency, “Going back to Section 204.1300, this is on the
Notification of Application Completeness, our question 1s, is it the Illinois’ [sic] EPA
intent to issue this notification in writing?” 11/27/18 TR at 138-139.

Yes, a written notification addressing application completeness will be provided to
the applicant.

Ms. Driver asked the Agency, “And then following up on that, what is the impact of the
Agency not issuing that notice within 30 days?” 11/27/18 TR at 139.

If the Agency does not provide a notification of completeness or incompleteness for
a PSD application within 30 days, as provided for by Section 204.1300, the impact or
implications, if any, will depend on the particular circumstances. Clearly, the
absence of such notification would have no impact if the submitted PSD application
is patently incomplete. The experience of the Illinois EPA is that PSD applications
are commonly submitted in pieces. This is because the first step in preparing a PSD
application is to address applicability of PSD, identifying the pollutants and
emissions units for which the application must include a BACT demonstration. The
next step is to conduct the BACT analyses and prepare the BACT demonstrations
for those subject emission units and pollutants, focusing first on the principle
emission units and modes of operation that will be critical for the air quality impact
analyses. Then, the air quality impact analyses are prepared that address the
impacts of the emissions of the project when controlled to the levels that are
proposed as BACT. The analyses for other impacts of a proposed project are then
developed based on the air quality impacts of the proposed project. It should be
understood that, as a practical matter, it is not possible for a permitting authority to
determine that an application is fully complete so as to support issuance of a PSD
permit until the technical review of the application is complete. Until this point has
been reached, an applicant should anticipate requests for additional information
from the Agency that, if not adequately answered, could prevent issuance of the
requested permit.
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Even after an applicant for a PSD permit is notified that the Agency has found the
application to be complete, the applicant should anticipate requests for additional
information from the Agency to enable the processing of the application to continue
towards the preparation of a draft permit for a public comment period. The
absence of timely notification of completeness would only become an issue if: (i) the
Agency fails to take timely action on the application within one year, as provided for
by Section 204.1330, (ii) the applicant elects to file a petition for review pursuant to
Section 105.606, and (iii) the applicant argues in its appeal that the start of the one
year period should be considered to be the date that the Agency should have notified
it that the application was complete in accordance with Section 204.1300.

ADDITIONAL ITEMS

The Board’s August 23, 2018 Proposed Rule (Proposed Rule) that went to public
comment contained two typographical errors that originated in the Illinois EPA’s July 2,
2018, Regulatory Proposal. First, in Section 105.302(c), the formatting of subsections (1)
through (4) was not correct; this mistakenly continued in the Board’s Proposed Rule.

The Illinois EPA proposes that the formatting in Section 105.302(c) be corrected.
Second, Section 204.1910 includes a subsection (a) but did not include a subsection (b).
The Illinois EPA proposes deleting the reference to subsection (a) in Section 204.1910.

In addition, the Board’s Proposed Rule incorrectly included typographical errors that did
not originate with the Illinois EPA. For ease of reference, the following typographical
errors should be corrected:

Section 204.240 Baseline Actual Emissions — The Board’s lettering of the
subsections wrongly includes three subsections (a) and one subsection (b).

Section 204.250 Baseline Area — The use of subscripts for SO, NO2, PMz s and
PMio have been mistakenly replaced with SO2, NO2, PM2.5 and PM10.

Section 204.350 Dispersion Technique — The Board eliminated the reference to
subsection (b)(2)(C) and replaced it with (b)(2)(D). Second, the Board’s
numbering of subsection (b) includes two subsections (1) and two subsections (2)
that resulted in an erroneous reference to subsection (3). Finally, use of a
subscript for SO, has been mistakenly replaced with SO2 in the errantly labelled
subsection (b)(3).

Section 204.420 Good Engineering Practice — The Board’s lettering of the
subsections includes two subsections (a) and two subsections (b).

Section 204.430 Greenhouse Gases (GHGs) — The use of a subscript for COze
was mistakenly replaced with CO2e.
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Section 204.490 Major Modification — The Board’s lettering of subsection (¢}
includes two subsections (1), two subsections (2), two subsections (3) and two
subsections (4).

Section 204.500 Major Source Baseline Date — The use of subscripts for SOz,
NO;z, PM3 5 and PMy have been mistakenly replaced with SO2, NO2, PM2.5 and
PM10.

Section 204.510 Major Stationary Source — The Board’s lettering includes two
subsections (a) that resulted in one erroneously labelled subsection (b). In
addition, in the Board’s wrongly labelled (b)(5), the word “Iron” has a space
between the “I” and the “ron”.

Section 204.520 Minor Source Baseline Date - The use of subscripts for SOa,
NQa:, PMs s and PMp have been mistakenly replaced with SO2, NO2, PM2.5 and
PM10.

Section 204.550 Net Emissions Increase — The heading for this section is
underlined inconsistent with the heading for all other sections in this proposal.

Section 204.610 Regulated NSR Pollutant - The use of subscripts for SOz, NOy,
and PM: 5 have been mistakenly replaced with SO2, NOx, and PM2.5.

Section 204.860 Exemptions — The Board’s numbering in subsection (a) includes
two subsections (1).

Section 204.1200 Additional Requirements for Sources Impacting Federal Class |
Areas — In subsections (e), (f) and (h) the use of subscripts for SO2, NO¢ PM: 5
and PM s have been mistakenly replaced with SO2, NOx, PM2.5 and PM10.

Section 204.1500 Innovative Control Technology — In subsection (b), the Board’s
numbering includes two subsections (1) and (2).

Section 204.1800 General Requirements for Establishing PAL — In subsection
(a)(1) the use of a subscript for CO:e was incorrectly replaced with CO2e.

Section 204.1820 Setting the 10-Year Actuals PAL Level - In subsection (a) the
use of a subscript for CO:e and NO, was incorrectly replaced with CO2e and
NOx.

Section 204.1830 Contents of the PAL Permit — In subsection (a)(1), the use of a
subscript for COze was incorrectly replaced with CO2e.

Section 204.1880 Monitoring Requirements — In subsection (a)(1), the use of a
subscript for CO-¢ was incorrectly replaced with CO2e.
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Section 204.1900 Reporting and Notification Requirements — In subsection (a)(2),
the use of a subscript for COze was incorrectly replaced with CO2e.

Dated: January 24, 2019

1021 N. Grand Ave. East
P.O. Box 19276
Springfield, IL 62794-9276
(217) 782-5544

79

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By: )é{ajby-\ C,&J%
Sally Cartér
Assistant Counsel

Division of Legal Counsel
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EXHIBIT
A
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Carter, Sallz

From: Ogulei, David <Ogulei.David@epa.gov>
Sent: Monday, July 9, 2018 11:38 AM

To: Carter, Sally

Cc: Damico, Genevieve; Barton, Kasey

Subject: [External] RE: State of Hlinois PSD rulemaking

Awesome!! Thanks for letting us know.

From: Carter, Sally [mailto:Sally.Carter@Illinois.gov)

Sent: Thursday, July 05, 2018 1:24 PM

To: Ogulei, David <Ogulei.David@epa.gov>; Damico, Genevieve <damico.genevieve @epa.gov>
Subject: State of Illinois PSD rulemaking

Genevieve and David,

The lllinois EPA filed its proposed rulemaking for a state Prevention of Significant Deterioration program with the llinois
Pollution Control Board this week. Please find the link to the pending rulemaking below.

https://pcb.illinois.gov/Cases/GetCaseDetailsByld?caseld=15596
If you have any questions, please do not hesitate to call.

Sally Carter
Assistant Counsel

State of lllinois - CONFIDENTIALITY NOTICE: The information contained in this communication is confidential, may be
attorney-client privileged or attorney work product, may constitute inside information or internal deliberative staff
communication, and is intended only for the use of the addressee. Unauthorized use, disclosure or copying of this
communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in
error, please notify the sender immediately by return e-mail and destroy this communication and ali copies thereof,
including all attachments. Receipt by an unintended recipient does not waive attorney-client privilege, attorney work
product privilege, or any other exemption from disclosure.



Electronic Filing: Received, Clerk's Office 1/24/20198 PC#1

Carter, Sallz

From: Bloomberg, David E.

Sent: Wednesday, May 16, 2018 8:33 AM

To: Aburano, Douglas (aburano.douglas@epa.gov); Leslie, Michael {leslie.michael@epa.gov)
Cc: Vetterhoffer, Dana; Carter, Sally

Subject: Clarification Regarding Incorporation by Reference

Attachments: Cathy Stepp Ltr 5-16-18 re Clarification Regarding Incorporation by Reference.pdf
Doug,

Today we are putting in the mail a clarification letter regarding Incorporation by Reference in our rules. Attached is a
scanned copy of that letter.

- David

State of lllinois - CONFIDENTIALITY NOTICE: The information contained in this communication is confidential, may be
attorney-client privileged or attorney work product, may constitute inside information or internal deliberative staff
communication, and is intended only for the use of the addressee. Unauthorized use, disclosure or copying of this
communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in
error, please notify the sender immediately by return e-mail and destroy this communication and all copies thereof,
including ali attachmenis. Receipt by an unintended recipient does not waive attorney-client privilege, attorney work
product privilege, or any cther exemption from disclosure.
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ILLINO!IS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAsT, P.O. Box 19276, SPRINGFIELD, ILLINODIS 62794-9276 « (217)782-3397
BRUCE RAUNER, GOVERNOR ALEC MESSINA, DIRECTOR

217/524-4549

May 16, 2018

Cathy Stepp

Regional Administrator

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, lllinois 60604-3507

Re:  Clarification Regarding Incorporations by Reference
Dear Ms. Stepp:

In a submittal dated May 2, 2017, the Illinois Environmental Protection Agency (Illinois EPA or Agency)
requested that the United States Environmental Protection Agency (USEPA) approve as a State
Implementation Plan (SIP) revision provisions to establish a framework for permits-by-rule (PBR), and
specifically provide for a PBR for small boilers. As part of the submission, the Ulinois EPA included
amendments to 35 Tll. Adm. Code 201.104, titled “Incorporations by Reference.” Section 201.104
incorporates by reference federal regulations for the prevention of significant deterioration of air quality
(PSD) at 40 CFR 52.21 (2015), and certain Subparts of the Standards of Performance for New Stationary
Sources at 40 CEFR Part 60 (2015) and the National Emission Standards for Hazardous Air Poliutants at 40
CFR Part 63 (2015).

As required by the Illinois Administrative Procedures Act, Section 201.104 states that these
incorporations by reference do not include any later amendments or editions. Despite that Illinois EPA
has historically used incorporations by reference in this manner, USEPA expressed new concern that this
language could be interpreted to mean that 1llinocis EPA had substantively adopted these federal
regulations as a matter of State law for inclusion in the SIP, and that they were being submitted for
USEPA analysis and action under Section 110 of the Clean Air Act. USEPA also indicated that
referencing the regulations as of a specific date may create compliance and enforcement concerns if
USEPA subsequently revises those regulations, because any revisions made after 2015 would not be
reflected in the regulations cited in Section 201.104.

To address these concerns, the Illinois EPA provides below a clarification of the Agency’s intent in using
the term “incorporation by reference.” This same clarification applies not only to the PBR rulemaking,
but also to all future SIP submittals that contain incorporations by reference.

As indicated above and as explained in conversations with USEPA, the Agency is required by State law
to specify a “date certain” for all provisions that are incorporated by reference. See 5 ILCS 100/5-75(a).
Doing so provides impacted entities with regulatory certainty and also ensures that later changes to

Rackford » 4302 N. Main St., Rockford, L 61103 « (815) 987-7760 Des Plaines » 9511 Harrison St., Des Plalnes, IL 60016 » {B47) 294-2000
Elgin = 595 S, State, Elgin, IL 60123 » (847) 608-3131 Peoria « 412 5W Washington St, Suite D., Peoria, IL 61502 » {308) 671-3022
Bureau Of Land ~ Peorla « 7620 N. University 5t., Peoria. IL 61614 » {309) 693-5464 Champaign » 2125 8. First 5t., Charnpaign, IL 61820 » {217) 278-5800
Collinsville » 2009 Mall Street, Collinsville, IL 62234 » {618) 346-5120 Marion » 2309 W. Main St.,, Suite 116, Marion, IL 62959 « (618) 993-7200

Chicago + 100 W. Randolph Street Suite 4-500, Chicago, IL 60601
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incorpormted nuterials will nol autentcalty “pass through™ o the regulated community via Staie rules
{although changes o materials Hike lederad regulations may, of course, anomaticatly apply to the
regulated community via federad rules). The State must Hrst have an opportunity  assess the changes
and determine il a rule revision iy needed. The State must also comply with applicable procedaral
reguirements. such as public notice and hearing. before miaking revisions,! Should changes 1o
incorporated nuerials necessitute changes 1o State rules. the Agency would inttiate a rulemaking and. in
fact. the Hlinois Environmental Protection Act seis forth a rulemaking process specifically for updating
incorporations. See 415 1L.CS 5/28.6.7

The Hllinois EPAS sole intention in using incorporations is to reference external materials, such as federal
rules. guidance, and professional standards.  hicorporations by reference are not intended 1o, and from a
legal standpoint cannol, alwer the applicability of federal regudations. {llinois has included incorporations
by reference in the overwhelining mujority of substantive regulations wdopted and submined to USEPA as
STP revisions inthe last several decades, and USEPA has. to date, approved then. To the Hinois EPAs
knowledge. incorporation by reference provisions have never hindered environmental regulation in the
State of Minois, cither at the federal or State level.

The Hlinois EPA intends 1o continue to update its rules as necessary to comply with applicable tederal and
State laws should USEPA revise incorporated materials. Furthermore, the Hlinois EPA will continue o
implement the most recent version of the federal PSD program (40 CFR 52.21) and current USEPA
giidance consistent with its most recent PSD delegation agreement with USEPA, unless and until USEPA
approves a State PSD program.

I further intormation is reguired or should vou have any questions. please contact David Bloomberga, Air
Quality Planning Scction Manager, al 217-324-4949 or david bloomberg @illinois.gov,

Cordially,

/) , f

/‘f [ 4 ] P T
SRR MY

Alee Messinn

Director

Pttt sane principles sovern laderal ageectes when incorporating material by reference. D CFR Part 310 Ender Scetion
211, an meorporatian by reterence mustineel the requiremenis of the Svderal Adminisimgive Procedure A and requires a
Forimad netee and conpment cetomabing, The enle way o fedenad agency oy change or remeve an approved imcorporation i to
£ 7 LIV N ks i

publish o nence in the Federal Register and amend the Code of Federal Regulations. Sce, T CER S Incorporated materials
are Jindted 1o the edition of the publicaiion approved In the incorporanen by relerence. The lederal regulatons do nat provide
fer selt-updating referenees or the incorperation of matessal that 1s net set o existeneg.

13 = -

Consistent with the above revolations, guidines aued in 2002 and made availuble on UTSEPA™S websiie istrucied sties tha
wished s incorporate federal regabations ander the Respourse Conservation med Recovers Act o specily wdiste corta,
iebicating that 103 vers inporist o speaily the date of the JCFR) adopted. Ortherwize. it may not be clear which version of
the JCFR he State is adopting. which can fead wo conlusion or legal chadlenges”™ USEPA also warned that vanous i counts
have held shat state repuatiens adopting prospective federal regubutions are an unconstitutional delesition of legishune
authority, See Dlips/fa s wepa goviitey/produe o e 220 1T6-03 dneume s/
incorporation by relerenee i< different in this situction, these sinme concepis apply 1o Blimeis” need for dates certaim when
reterencing feideral nateriuds, whethier Hinois wses the incorporiiion by reference mechanism or nol.

En updazing ds regulatons, ihe Ageney imienrds i comply with any applicable federal provisions, Far example, S0 CFR
SL166(x0 indicates that states have thiee sears in which w updaie stare PSD programs tnresponse o changes niade to
federal reguaremenis.
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Carter, Sallz

From: Carter, Sally

Sent: Wednesday, March 14, 2018 1:26 PM

To: Barton, Kasey

Subject: RE: lllinois Incorporation by Reference Issues
yes

From: Barton, Kasey [mailto:Barton.Kasey@epa.gov)

Sent: Wednesday, March 14, 2018 1:25 PM

To: Carter, Sally <Sally.Carter@Illincis.gov>

Subject: [External] RE: lllinois Incorporation by Reference Issues

Thanks. Could | give you a call at 2:30?

From: Carter, Sally [mailto:Sally.Carter@Iilinois.gov]
Sent: Wednesday, March 14, 2018 1:17 PM

To: Barton, Kasey <Barton.Kasey@epa.gov>

Subject: RE: Illinois Incorporation by Reference Issues

I am generally available this afternoon but will be in and out of my office. Is there a time that works this afternoon for
you? My direct line is 217-782-5581

From: Barton, Kasey [mailto:Barton.Kasey@epa.gov]

Sent: Wednesday, March 14, 2018 11:14 AM

To: Carter, Sally <Sally.Carter@Iliinois.gov>

Subject: [External] RE: illinois Incorporation by Reference Issues

Hi Sally:

I received a call from David Ogulei today about this matter, and I'd like follow-up with you about it if possible. Do you
have time today or tomorrow for a quick call?

Thanks - | appreciate it.
Kasey

From: Barton, Kasey

Sent: Monday, February 26, 2018 4:17 PM

To: 'Sally.Carter@lllinois.gov' <Sally.Carter@illinois.gov>

Cc: Louise Gross <Gross.Louise@epa.gov>; Danny Marcus <Marcus.Danny@epa.gov>; David Ogulei
<0gulei.David @epa.gov>

Subject: RE: lllinais Incorporation by Reference Issues

Hi Sally:

Thank you for speaking with us on February 21; we thought it was a productive call. We are following up to propose a
path forward to address our concerns about the way in which IEPA uses the term “incorporation by reference” in its
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proposed permit by rule (PBR) and prevention of significant deterioration {PSD) regulations. We also want to clarify our
understanding of the state’s intent in including specific dates for certain referenced rules.

More specifically, IEPA proposes to amend 35 IAC § 201.104 of the PBR rules to specify that the following are
“incorporated by reference”: the federal PSD regulations at 40 C.F.R. § 52.21 {2015}; and certain Subparts of the
Standards of Performance for New Stationary Sources at 40 C.F.R. Part 60 and the National Emission Standards for
Hazardous Air Pollutants for Source Categories at 40 C.F.R. Part 63. Additionally, 35 IAC § 204.100 of the proposed PSD
regulations would list 40 C.F.R. Parts 50 through 99 as “incorporated by reference.” Both of these sections state that
these incorporations by reference do not include any later amendments or editions.

As discussed, our concern is that the phrase “incorporated by reference” could be interpreted to mean that IEPA had
substantively adopted these federal regulations as a matter of state law for inclusion in the SIP, and that they were
being submitted for EPA analysis and action under Section 110 of the Clean Air Act. During our call, you stated that this
had not been IEPA’s intention, nor had it used that term to enable state implementation or enforcement of these
federal rules. Rather, IEPA’s intention was solely to reference the federal rules that are identified in the state PBR and
PSD regulations.

Additionally, 35 IAC §§ 201.104 and 204.100 refer to rules as of a certain date and state that the referenced rules would
not include any later amendments or editions. Our concern is that the inclusion of a specified date would create a “SIP
gap” if EPA subsequently revises the rules, because those revisions would not be reflected in the rules referenced in
Sections 201.104 and 204.100. During the call, IEPA stated that it intends to update its rules consistent with applicable
federal and state laws should EPA revise the referenced regulations.

In order for us to move forward with the approval process for the PBR regulations, we request that the Director of IEPA
submit a letter clarifying the state’s intent when using the term “incorporation by reference” in Section 201.104 and
when including references to specific dates, as discussed above. Because Section 201.104{c) refers to the 2015 version
of 40 C.F.R. § 52.21, we request that the clarification letter also address how referencing this version is consistent with
our PSD Delegation Agreement, which requires IEPA to implement the current version of 40 C.F.R. § 52.21 and
associated EPA guidance (see Section 201.510(a)(7)(C)).

In addition, we request that IEPA include a similar clarification when submitting its proposed PSD regulations for
approval. For the PSD submittal, this clarification should also address whether referencing rules as of a specific date
under Section 204.100 would cause the definitions in 35 1AC §§ 204.700, 204.230, 204.280, and 204.400 to deviate from
the corresponding federal definitions in 40 C.F.R. § 51.166(b)(48), (16}, {12) and (17), respectively. If so, IEPA would need
to demonstrate that the state definitions are more stringent, or at least as stringent in all respects as the federal
definitions, as required by 40 C.F.R. § 51.166(b}.

Please note that this summary is based on our understanding of recent discussions. We are available to further discuss
the specific contents of the clarification letters described above, including the type of information that IEPA may
consider for the demonstration required by 40 C.F.R. § 51.166(b}, or any other questions or concerns.

Thank you,

Kasey Barton

Associate Regional Counsel
US EPA Region 5

77 W Jackson Blvd
Chicago, lllingis 60604

Ph: 312-886-7163
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From: Barton, Kasey

Sent: Friday, February 23, 2018 3:30 PM

To: 'Sally.Carter@lllinois.gov' <Sally.Carter@ilinois.gov>

Cc: Louise Gross <Gross.Louise@epa.gov>; Danny Marcus <Marcus.Danny@epa.gov>; David Ogulei
<Qgulei.David @epa.gov>

Subject: lllinois Incorporation by Reference Issues

Hi Sally:

Thank you for speaking with us earlier this week, it was very helpful. We are still having some internal discussions, but
plan to follow-up with you on Monday regarding a proposed path forward for the incorporation by reference issues.

Please let me know if you have any questions. Have a good weekend.

Kasey Barton

Associate Regional Counsel
US EPA Region 5

77 W Jackson Blvd
Chicago, Hlinois 60604

Ph: 312-886-7163

State of lilinois - CONFIDENTIALITY NOTICE: The information contained in this communication is confidential, may be
attorney-client privileged or attorney work product, may constitute inside information or internal deliberative staff
communication, and is intended only for the use of the addressee. Unauthorized use, disclosure or copying of this
communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in
error, please notify the sender immediately by return e-maii and destroy this communication and all copies thereof,
including all attachments. Receipt by an unintended recipient does not waive attorney-client privilege, attorney work
product privilege, or any other exemption from disclosure.
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Carter, SaII!

From: Aburano, Douglas <aburano.douglas@epa.gov>

Sent: Thursday, March 1, 2018 2:50 PM

To: Bloomberg, David E.

Subject: [External] FW: lilinois Incorporation by Reference Issues

From: Barton, Kasey

Sent: Monday, February 26, 2018 4:17 PM

To: Sally.Carter@lllinois.gov

Cc: Gross, Louise C <gross.louise @epa.gov>; Marcus, Danny <marcus.danny @epa.gov>; Ogulei, David
<Qgulei.David@epa.gov>

Subject: RE: Illinois Incorporation by Reference Issues

Hi Sally:

Thank you for speaking with us on February 21; we thought it was a productive call. We are following up to propose a
path forward to address our concerns about the way in which IEPA uses the term “incorporation by reference” in its
proposed permit by rule (PBR) and prevention of significant deterioration (PSD) regulations. We also want to clarify our
understanding of the state’s intent in including specific dates for certain referenced rules.

More specifically, IEPA proposes to amend 35 IAC § 201.104 of the PBR rules to specify that the following are
“incorporated by reference”: the federal PSD regulations at 40 C.F.R. § 52.21 (2015); and certain Subparts of the
Standards of Performance for New Stationary Sources at 40 C.F.R. Part 60 and the National Emission Standards for
Hazardous Air Pollutants for Source Categories at 40 C.F.R. Part 63. Additionally, 35 IAC § 204.100 of the proposed PSD
regulations would list 40 C.F.R. Parts 50 through 99 as “incorporated by reference.” Both of these sections state that
these incorporations by reference do not include any later amendments or editions.

As discussed, our concern is that the phrase “incorporated by reference” could be interpreted to mean that IEPA had
substantively adopted these federal regulations as a matter of state law for inclusion in the SIP, and that they were
being submitted for EPA analysis and action under Section 110 of the Clean Air Act. During our call, you stated that this
had not been IEPA’s intention, nor had it used that term to enable state implementation or enforcement of these
federal rules. Rather, IEPA’s intention was solely to reference the federal rules that are identified in the state PBR and
PSD regulations.

Additionally, 35 IAC §§ 201.104 and 204.100 refer to rules as of a certain date and state that the referenced rules would
not include any later amendments or editions. Our concern is that the inclusion of a specified date would create a “SiP
gap” if EPA subsequently revises the rules, because those revisions would not be reflected in the rules referenced in
Sections 201.104 and 204.100. During the call, IEPA stated that it intends to update its rules consistent with applicable
federal and state laws should EPA revise the referenced regulations.

In order for us to move forward with the approval process for the PBR regulations, we request that the Director of IEPA
submit a letter clarifying the state’s intent when using the term “incorporation by reference” in Section 201.104 and
when including references to specific dates, as discussed above. Because Section 201.104{c) refers to the 2015 version
of 40 C.F.R. § 52.21, we request that the clarification letter also address how referencing this version is consistent with
our PSD Delegation Agreement, which requires I[EPA to implement the current version of 40 C.F.R. § 52.21 and
associated EPA guidance (see Section 201.510(a){7)(C)).

In addition, we request that IEPA include a similar clarification when submitting its proposed PSD regulations for
approval. For the PSD submittal, this clarification should also address whether referencing rules as of a specific date
under Section 204.100 would cause the definitions in 35 IAC §§ 204.700, 204.230, 204.280, and 204.400 to deviate from
the corresponding federal definitions in 40 C.F.R. § 51.166(b)(48), (16), {12} and {17), respectively. If so, IEPA would need
to demonstrate that the state definitions are more stringent, or at least as stringent in all respects as the federal
definitions, as required by 40 C.F.R. § 51.166(b).
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Please note that this summary is based on our understanding of recent discussions. We are available to further discuss
the specific contents of the clarification letters described above, including the type of information that IEPA may
consider for the demonstration required by 40 C.F.R. § 51.166(b), or any other questions or concerns.

Thank you,

Kasey Barton

Associate Regional Counsel

US EPA Region 5

77 W Jackson Blvd

Chicago, llinois 60604

Ph: 312-886-7163

From: Barton, Kasey

Sent: Friday, February 23, 2018 3:30 PM

To: 'Sally.Carter@Iliinois.gov' <Sally.Carter@lllincis.gov>

Cc: Louise Gross <Gross.Louise@epa.gov>; Danny Marcus <Marcus.Danny@epa.gov>; David Ogulei

<QOgulei.David @epa.pov>

Subject: lllinois Incorporation by Reference Issues

Hi Sally:

Thank you for speaking with us earlier this week, it was very helpful. We are still having some internal discussions, but
plan to follow-up with you on Monday regarding a proposed path forward for the incorporation by reference issues.
Please let me know if you have any questions. Have a good weekend.

Kasey Barton

Assaciate Regional Counsel

US EPA Region 5

77 W Jackson Blvd

Chicago, lllinois 60604

Ph: 312-886-7163
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Carter, Sallz

From: Carter, Sally

Sent: Wednesday, February 21, 2018 7:54 AM
To: COqulei, David

Subject: RE: Call tomorrow?

Will talk to you later today. Thanks

From: Ogulei, David [mailto:Ogulei.David @epa.gov]
Sent: Tuesday, February 20, 2018 4:20 PM

To: Carter, Sally <Sally.Carter@Illinois.gov>
Subject: [External] RE: Call tomorrow?

Yes, 1 to 2 pm would work. Please use the following call-in information;

Phone number: +1 (202) 991-0477
Conference ID: 1727963

David

-----Original Message-----

From: Carter, Sally [mailto:Sally.Carter@Illinois.gov]
Sent: Tuesday, February 20, 2018 2:27 PM

To: Ogulei, David <Ogulei.David@epa.gov>

Subject: Re: Call tomorrow?

Thanks so much, David.

Assuming my daughter is well, could we do 1 to 2 tomorrow? | will also have Dana Vetterhoffer on the phone. Please
let me know what number to cafl tomorrow.

Thanks.
Sally

From: Ogulei, David <Ogulei.David@epa.gov>
Sent: Tuesday, February 20, 2018 11:41:20 AM
To: Carter, Sally

Subject: [External] Call tomorrow?

Hi Sally,

Our attorneys are available for a call tomorrow, Wednesday @ 11:00-12:00 or 1:00 - 2:00. What time works for you?
We will also use this time to communicate our comments on the draft PSD rules.

I hope your child feels better.

David Ogulei
U.S. Environmental Protection Agency
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Region 5 | Air & Radiation Division | AR-18J
77 West Jackson Blvd. | Chicago, lllinois 60604
Phone: (312} 353-0987 | Ogulei.David@epa.gov<mailto:Ogulei.David @epa.gov>

State of Vlinois - CONFIDENTIALITY NOTICE: The information contained in this communication is confidential, may be
attorney-client privileged or attorney work product, may constitute inside information or internal deliberative staff
communication, and is intended only for the use of the addressee. Unauthorized use, disclosure or copying of this
communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication
in error, please notify the sender immediately by return e-mail and destroy this communication and all copies thereof,
including all attachments. Receipt by an unintended recipient does not waive attorney-client privilege, attorney work
product privilege, or any other exemption from disclosure.
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Carter, Sallz

From: Carter, Sally

Sent: Thursday, February 15, 2018 10:48 AM

To: Ogulei, David

Subject: Third Document

Attachments: Scanned from a Xerox Multifunction Printer.pdf

Final document requested.
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Wednesday,
October 20, 2010

Part 1

Environmental
Protection Agency

=
S

r___g* 40 CFR Parts 51 and 52
o

Prevention of Significant Deterioration
{PSD) for Particulate Matter Less Than 2.5
Micrometers (PM: s)—Increments,
Significant Impact Levels (SILs) and
Significant Monitoring Concentration
(SMC); Final Rule
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFA Paris 51 and 52
[EPA~HQ-OAR-2006-0605: FRL-9210-9]
RIN 2060-AC24

Prevention of Significant Deterioration
(PSD) for Particulate Matter Less Than
2.5 Micromelers {PM: J—Incraments,
Significant impact Levels {SILs) and
Significant Manilaring Concentration
{SMC)

AGENCY: Environmeoental Protection
Agency (EPA)
ACTION: Final rule.

suMMaRY: The ZPA is arnending the
sequirements for particulate mattir loss
1han 2.3 micrometers (PMs 1) under the
Prevention of Significant Deterioration
{PSD) program hy adding maximum
allowahle increases in ambient poliutant
concuntrations [Mincrements”) and twa
sereening tools, known as the
Significant impact Lovels (Sils) and 2
Significant Monitoring Concentration
[SMC) for PMy o The SHLs for PMe < ars
also being added (0 tvo other New
Source Review (NSR) roies that regulate
the construction and modilieation of
any major stationary source focating in
an attainment ar unclassifiable arca,
where the source’s cmnisgions may cagse
or cantribule Lo a vielation of the
natienal ambient air quality standurds
INAAQS)

pates: This final rule is effective on
Doecomber 20, 2010,

anpRESSES: The EPA has established a
docket {or s acton under Docket 1D
No. EPA-HQ~DAR-2006-0603. Al
decuments inthe dockel are listed on
the htip://uwn reguialions.gov Web
Site. Although listed in ihe index, some
informalion may net be publicly
available. e.g. Conlidential Business
Infarmation {CBI} ur ather informalian
whase disclosure is restricted by staluie.
Certain other matoriad, such as
copyrighted material, is net placed on
the fnternet and will be pubiicly
available enly in hard copy form.
Puliticiy available docket materials are
svaitable cither elnctronically through
hitpidwnnvegulations. gov or iy hard
capy at the Air Docket. EPAMDC, EPA
Waosl, Reum 3344, 13801 Gonstitution
Avenue, Narlbwvast, Washingten, D
The Pulidic Reading Room is open [rom
8:30 aum o 4:30 poa., Monday theough
Feiday. excloding lugal helidays, The
wlephene number lor the Public
Reading Room is (202} 366-1744, and
the lelephens number for the Alr Ducket
is (202} 566-~1742.

No. 202/ Wednesday. Qctober 20, 2010/ Rules and Regulations

FOR FUATHER INFORMATION CONTACT: Mr,
Dan deReeck, Alr Quality Policy
Division, Cifice of Air Qualily Planning
and Standards (C504-03)% U.S.
Environmenlal Proteclion Agency,
Research Telangle Fark, North Caroling
27711, lelephone number: {919) 541

5343, facsimile number: (919]) 541-5509,

v-mail address: deroeck.dan®@epa gov.

SUPPLEMENTARY INFORMATION: The

information in this Supplomentary

Information section of this preamble is

organized as follows:

I Genural Information
AL Dous this action apply to me!

B \Whaere can i el acopy of this docnment
and other reluted informiation?

IL Purpose

I, Qverview of Final PR 5 250 Regulaticns

\. Inerements
1. Sig ns Impnict Levels
C Significant Mennoering Concentration

V. Background
A, PSD Progrom
B History of Particalate Motter (PR}

NAAGS
1 Tota) Sl!‘é{)i‘:‘ldt‘d Partic wlate (TS0 aial

File NAAQS

Phis . NAAGS

Rovised PMscand P00 NAAGS

L Implementation of NSR for PAl.

tneresnents oder tlae PSD Prog

. Histarical ypprom hes Jor Developing

fncrements

- Comgressional Eoos tmunt of luerements

for A and 50:

EPA: Promulgnion of hwrements for

NO and PM o

a. Incremuents for NO: Lising the
“Contngent Safe Harbior™ Appraach
Undur Section 36614 af the Ax

1o Using ™
Substition” Approach Under Svation
16l of the Act

7, Final Action an PM: dactements

on To Extablish PMy s increments
Using “Continguat Safe Harbor
Approach” Under Section 166{a)

i, Kationale for the Applieability of
Seciion 168[n)

C. EPA's foterpretation uf the
Requiremeants Under Soctions 166{n)={1
oithe Aot

1. Regulutions as o Whote Shonld Fulfl
Statutory Requiroments

2. Contin fe Harhor Approach

JThe Slamstory inctors Applicabie Under
Sectiun 1606{c]

4, Batancing the Factors Applicable Under
Section 166{)

. Anthrity for States To Adopt

Mives i [ncrements

wrk fur Pollutint-Specific PSP
Regutations Tor PN«

1, Increment System

2, Aren Thissi

L Parmitting Procedures

4. AQRY Review by Federal Land Managor
(FLA il Reviewing Authosity

5. Additionad Jtepucts Analysis

6. Istubation of BACT

2. Final Phls lacrements

1 sation of Safe Harbor Feeremwents

Used by E1'A for tha BEvalustion of

Sak: Harbor lncromaeats for Py s

g el e R

-

J. Stope of Bffects Cunsidaered
4. Dyahntion of the Health and Weifare
LEffects of P
a. Heodth Bffects
b Welfare Effects
3. Fundamenial Elements of increments
6, Evaluation of the Safe Harbor Increments
Complianee Detierminations for the
PML: - Increments
a. Mosdeling Complinnce With Phla .
Increments
. Condunsable PM
18135 Precursurs
. Final Action on Trigger and Bascling
Dates for PM:« Inorements
G. DebBnition of "Boscline Arca™ for Ph; s
M. No Finsl Action With Respuect 0 the
Proposed Revacttion of PAL o Annad
lacrements
I Othoer Commsents on {oernents
Vi Final Action an PM.s SiLs
AL EPA s Detennination on S1Ls for P
B. Response to Comments Coneerning the
SiLg
1. Logal Bosis fizr Sils
1, Levels of the SHs
a, Class 1 Sils
b Class 13 and 11 S1Ls
1. Relutionship Detwoen SThs and AQRVs
4. Fosm of the Sils
5. SiLs for Othwer Pollutants
V1L Final Action e the PR SKEC
A EPA's Delerminalien on the Ph; « SMC
1. Respunse 1o Curments Concerning the
ShC
. Legal lssues
2, Level of the SMO
C. Carrection of Cross Roference in PSD
Aimbicnt Meriwring Requiremiems
V1L Dovtes Associated With haplementalion
of the Fianl Rude
A, Effective Dute of the Finel Rule
£ State PSD Mograms
2. Federnl PSD Program
. Transition Period
C. SlLs and SMC for #Alas
DX Other Regnlatory Changes
X, Stiutary 4

=3

fosd

o
P

v and Exetntive Onder Reviews
A Executive Order 12866—Repulatary
Pluaning and Rovieey
- Paperwork Reduction Aot
I Regubatory hility Aoy
Unfunded Mandaes Heform Act
Seeiive Oeder 10132—TFederalism
Sxpgitive Qredar 131 Faw-Consultntion
and Coardinatien With tndian Trilial
Gavernmenls
3. Exscutive Onder 13045—Proteetion of
Children From Ervironments] Health
antd Safery Risks
H. Executive Order 112 1i—Actiong That
Significanily Affect Energy Supply.
{¥stribution, or Use
L Nwdonal Technulugy Transier and
chent Act
ive Order 12895 Federal Actiong
To Adsbress Envirenmentil Justioe in
Minority Populstions and Low-Facome
Populations
K. Congressiomith Review At
XL Judicial Reviow
X Statutury Authorily
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I. General Informalion mjorily ol sources potentially alfecied
\. Does this action apply to me? arg oxpected to be in ihe following
' . ; groups:
Entities affecied by this rule include
sources in all industey group . The
Indusiry group NAICS 2
Blaclric S8races .. L il e e e e e s 221111, 221112, 221143, 221119
221121, 221122
Petroleum refming “ 32401
Industrial inorgamic chemc (s e e n e e e e eebeeveone e e aveeses e 325181, 32512, 325131, 325182,
211112, 325998, axa3n,
325188

ndustnal organw chemicals .

Miscelaneous chemical products . ... ... .

Natural gas Tiquids

Natural gas iransport

Pulp and paper mills

Paper mlls . .
Automabile manufacturing ...

Pharmaceuticals

® North Amencan ndustry Classification System

Entities affecied by this rule al o
include State and lecal permitting
tuthorilies, and tribal authorities that
implement Lhese regulations.

B Where can [ get a copy of this
document and other relaled
information?

In addilion to being availzble in the
dockel, an electranic copy of this final
rule will alse be available on the World
Wide Web. Following signalure by the
EPA Administralor, a copy of this final
rule will be posled in the regulations
and slandards scction of our NSR home
page localed at hitp: fumav.epa.gov/nsr.

Averaging period

Annual ... .

As discussed in more delail in

H. Purpose

The purpose ol 1his rulemaking is 1o
finalize certain program provisions
under the regulations to prevent
significant deterioration of air quality
due to emissions of PMz s (i.e.. under the
PM3 s PSD rogulations). This final rule
supplements the final implementation
rule for PM: +, known as the Clean Air
Fine Particle Implementation Rule
{CAFPIR) that we promulgaled on April
25, 2007 (72 FR 20586). and the PM,
NSR Implemenlation Rule that wo
promulgated on May 16. 2008 (73 FR
28321}, Togelher, these three rules
encompass ihe clements necessary for
implemeniation of a PM- 5 program in
any area. This final rule is important
bocause it eslablishes increments, SiLs,

This final rule dous nol revoke the

seclions V.F and VIII, the increments for  annual incremonts for particulate matter

PM: 5 will bocome applicable on
October 20, 2011 1n arder Lo comply
wilh section 166 b of Lhe Act
{providing thai regulutions under
section 166{a) "shill become effective
one vear afier the date of
promulgation”).

less than 10 micrometers [PM o) a5
proposed under Oplion 1 in the 2007
NPRM. Thus. we are retaining the 24-
hour and annual PM,, increments in
nddition lo adding PM+  incremeonts,
This oulcome is discussed in greater
delail in soction V.H of this preamble,

NAAQS
hgim3)

32511, 325132, 325192, 325188,
325193, 32512, 325199

32552, 32592, 232591,
32551

211112

48621, 22121

32211, 322121, 322122, 32213

3212, 322122

336111, 336112, 336712, 336211,
336992, 336322, 336M2,
33633, 33634, 33635, 336399
336212, 336213

325411, 325412, 325413, 325414

325182,

and an SMC for PM « ta facililaie
ambient air quality monitering and
moduling under the PSD regulations for
arvas designated atlainment or
unclassifiable for PM; «.

111. Overview of Final PM, 5 PSD
Regulations

A, Increments

This rulemaking establishes
increments for PMy s pursuanl to the
legal aulhority conlained in se tion
166(a} of the Clean Air Act (CAA or A 1)
for poilutants for which NAAQS are
promulgated after 1977. The final PM
increments were idontified as Option 1
in the 2007 Nolice of Proposed
Rulemaking {NPRM) for this aclion, and
are as [ollows:

Increments (ug/m )

Classg § Crass Il Class ¥

15 1 4 8
a5 2 8 18

B. Significant impaci Levels

This rule establishes SILs for PM, for
cvaluating the impact a proposed new
source or meodilication may hav on the
NAAQS and PSD increments for PM
The SILs for PMy ¢ were developed by
sealing the existing PM - SlLs usinr a
M oto-PM o NAAQS ratio. The final
SILs were identified as Option 3 in the
2007 NPRM., and are as [ollows
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Averaging period

SiLs (prm®)

aAnnual ..
24-hour ...

Class ¢ Class it Class Il
0.08 o3’ 63
007, 12 1.2

These values will be added to the
State implementation plan (SIP)
provisions for PSD al 48 CFR 51.166 [as
an optional screening tool) and the
Federal PSD program al 40 CFR 3221,
as well as under the preconsiruciion
review permit requirements al 49 CFR
51.163{b) and part 51, Appundix 8. Sze
a mave detailed discussion af the 3ILs.
as well as the relovant comments and
our rusponss to them, in section VI of
this preamble, The Siks for Pl s are
incarporated into the Federal PSD
program as well as into the regutations
{or Staje-implomented PSD programs,
although they are regerdod as aptional
for Stale progrums. The effective date for
jmplementing the SiLs under the
Fpderal PSD program is the effective
diie of this fnal rule. See section VI
of this preamble fur Turlher discussion
of the pifpctive dale.

¢ Significant Meniloring Concentration

Tlis final rule establishus the SMC for
PAL < a5 4 gafm® PMas (24-hour
avernge). This value has been developed
purguant to proposed Oplion 1
however, it should be noted that the
vitlue being established in this linad rule
is lower ¢han the peoposed vahie of 10
pgm* lhat was originally developed
under Option 1. & more delailed
discussion of the proposed SMC is
presented in section VI of Uhis
preamble, describing the rationale for
altering the propased SMC, wnd the
relevant commenis on the proposed
SKC and our responses to thent. The
SKIC for PRIa« is Incorporaled into the
Federal PSD program as well as inio tho
reguiations for Slase-tmplemented PSD
nrograns, althaugh they are rugarded as
optivnal for Staje programs. As with the
SiLs Tar PhI: «. the effective dale for
implementing the SMC under the
Federal PSD progeam is the offective
daie of this final rale, See section Vil
af this preamble for further discussian
of the eflfective date.

1V. Background
A PSR Program

The NSR previsions of the Avtare a
combination of air guality planning and
air poilulion contiol technology
program requitements for pow and
medified stationary sunrces of air
pollution. (n biiel. seclion 108 of the
ACt requirss us o promulgate primary

NAAQS 1o protect public health and
secondary NAAQS to protect public
welfare. Once we have set 1hese
standards, states must develop, adopt.
and submit 1o us for approval SIPs that
conlain emission limitations and other
conlral measares to attain and maintain
the NAADS and to mect the other
requirements of section 110%) of the
Acl. Part G of title | of the Act conlains
the requirements for & component of the
major NSR program known as Lhe PSD
program. This program sets forth
procedures for the precenslruation
review and permitiing of aew and
medified major slationary sources of air
potlution locating in arcas meeling the
NAAQS Mattainmuent” arcas} and areas
for which there is insufTicient
inforoiation to elassify an area as either
abtaimment ot nenattainment
unclassifiable” areas). Maost states have
SiP-npproved preconstruction permit
fmajor NSR} progeams. The Federal PSD
program al 40 CFR 52.21 applies in
sonie states hat lack a SiPwipproved
permit program. and in lodian couniny.?
The applicability of the PSD program o
a major staticnary source eust be
determinad in advance ol construction
and is a pollutant-specific
detenmination, Once a major sourca is
determined te be subjuct 1o the PAD
program [PSD source). ameng sther
requirements, it must undentake a series
of anutvses 1o demonstraie thal il will
use Uhe besl available contral lechnology
{BACT) and will aot cause or contributa
10 a violation of any NAAQS or
increment, For the latler demotsstristion,
the PSD regulations generally requice
sousees Lo submit fer review and
aporoval a souree impuct analysis aod
an air quality analysis,

The souree impact analysis is
primarily a modeling annlysis designed
o shew that the allnvabie emissions
increase rom the proposed project, in
conjunclion with other emissions
increnses Tront exisling sources, will nod
resall in a violation ol either the
NAADS ve increments, In cases where
the souree’s eimissicns may adversely
alfect an area classilied as a Class Lares,
additional review is conducted to
protect the increntents and spetial

Wy I e delegatod onr authinrizy 1 sor
ts implemont th 2l PSEY progr
remminy Ve foni o wsiharily i n
staties B heng SilP-pgsroved progrnns and i diae
rogntsy.

attributes of such an ares defined as “air
guality refated volues” [AQRVs)

The air qualily analyvsis musl assess
(ke ambient aic quality in the area that
the proposed project would affect. For
this analysis, the vwner or operator of
the proposed project must subaiil as
part of & complete permit application air
quality meniloring data thal represent
the air quality in the area affected by e
propased source for the 1-year periad
preceding receipt of the application.
Where data may stfready exist to
represent existing air quality, it may be
used by the upplicant; sthernwise. the
solree owner or nperator is responsibie
for the installation and operation of
moniiors i collect the necessiey data.

Historically. EPA has allowed the use
of several 1vpes of screening tools Lo
facilitote implomentation of the
preconsis Hon review process Lo
reduce the permit applicant’s burden
and streamtine the permitling process
for de mininis cistumstances, These
tools fnclude a signific ant emissicns
rate [SER). 81Ls, and a SMC, The SER,
defined in tons per year (ipy] for cach
regulated pollutant, is used o deteemine
whuther the emissions increase from
any proposed source or modification
can b excluded from roview on he
grounds that the increase ol any
pacticudar pollotant is de minimis. An
craission increase for a pacticedar
polluling et s greater than the SER
defined in the NSR regalations for that
pollutan is considered to he a
significant increase,

Tha SiL, expressed as an ambienl
pollutant concentralion (micrograms per
cubig meter g/mA)) s vsed fo
determing whether the ambient impact
of o particutnr pailutant {fonce it is
deteemined to be emilied in signilicent
amounts) is significant enough to
warrant i compleie seurce impact
analysis involving madelng the
collective fmpacts of tie propused
project and emissions frem other
exisling sources.

The PSD regulalions generally roguire
cach PAN applicant to calleat 1 vear of
conlinaeus air quality moniloring dats
foe any pollutant determined fo be
subjuct (o preconstroction TEVIEW @3 patl
of complete PSD permit application.
Using the S0 ps a seriening ool
expresseil as an ambient pollutant
gopeentration (pafmt), sources may b
able ts demonstrate that the wodeled air
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quality impact of emissions from the
new source or modification. or the
uxisting air qualily level in tha area
where the source would conslrucl, is
less than tho SMC, i.e., de minimis, and
may be alfowed 1o forego the
preconslruction moniloring requircmenlt
for a particular pollutant at the
discration of the reviewing
authorily.? See 40 CFR 51.166(i){5) and
52.21{i}(5).

When tlte reviewing authority reaches
a praliminary decision lo authorize
construction of a proposed major new
source or major modiflication, it must
previde notice of the preliminary
decision and an opportunity for
comment by the general public,
industry, and other persons that may be
affected by the amissions of the
propased major source or major
modification. Afler considering theso
comnants, the reviewing authorily may
issue a final determination on the
construction permil in accordance with
the PSD regulations.

B. History of Particulate Malter (PM)
NAAQS

1. Total Suspended Particulate (TSP)
nnd PE\"m NJ\AQS

The EPA initially established NAAQS
for PM in 1971, measured by the TSP
indicator. Based on the size of the
particles collected by the “high-volume
sampler,” which at thit time was the
reference method lor determining
ambient concentrations, TSP included
all PM up to a nominal sixe of 25 to 45
micrometers, We eslablished both
annual and 24-hour NAAQS lor TSP.

On July 1, 1987, we revised the
NAAQS for PM and changed the
indicalor from TSP to PM . the latter
indicalor includes particles with a mean
nerodynamic tiameter loss than or equal
to 10 micromoters, The PM, particles
are the subsot of inhalable panticles
small cnough to penetrate o the
thorucic region {including the
trachecbronchial and alvcolar regions)
of the respiratory troct (referred 1o os
thoracic particles). We established
annual and 24-hour NAAQS for PM,a,
and rovoked the NAAQS for TSP. (52 FR
24634).

2. PM..a NAAQS

On July 18. 1997, we again revised the
NAAQS for PM in several respects.
While we determined that the NAAQS
should conlinue to focus on particles
lesa than or equal to 10 micrometers in
diameter, we also determined that the

3 The basic monitoring uxumption provislon is
et af thes original mondloring tequirements
wdoptod in U 1989 PSD ruleineking. 45 FR 52676,
427 1), August 7, 1940,

fine and coarso fractions of PM .y should
be considerod separatoly. We
established new annunl and 24-hour
NAAQS using PM: s {referring to
particles with a nominal mean
aurodynamic dinmeter less than or equal
to 2.5 micromelers) as the indicator for
{ine particles. The 1997 NAAQS rule
atso modified the PM,, NAAQS for Lhe
purpose of reguiating the coarse fraction
of PM {roferred to as thoracic course
particles or coarse-fraclion particles:
generally including particles with a
nominal mean aerodynamic diameler
greater than 2.5 micromelers and Jess
than or equal to 10 micrometers, or
PMn.z <) however, this part of the
rulemaking was vacated during
subsequent litigation, Jeaving the pre-
existing 1987 PM,y NAAQS in place (62
FR 38652).

3. Revised PMa s and PM o NAAQS

On October 17, 2006, we promulgated
revisions lo the NAAQS for PMs s and
PM 4 with an effective dale of Decomber
18, 2006 {71 FR 61144). We lowered the
24-hour NAAQS for PM. « from 65 pg/
m* {0 35 pg/m’, and relained the
eXisling nnnual PM: s NAAQS of 15 ug/
m*, In addition, we retained the existing
PMyy 24-hour NAAQS of 150 pg/m . and
revoked the annual PM, NAAQS (set al
50 pgim*},

C. Implementation of NSR for P\l

Aler we established new anpual and
24-hour NAAQS based on PMs ¢ as the
indicalor for fine particlos in July 1997,
we issued n puidance document tited
“Interim implementation for the Now
Source Review Requirements for PM, «"
john 5. Seitz, Direclor, Office of Air
Qualily Planning and Standards. EPA.
October 23, 1997, As noled in that
guidance, section 165 of the Act implies
thal cerlain PSD requirements become
ellectivo for a new NAAQS upon the
elfeclive date of the NAAQS. Sectian
165{a}(1) of the Act provides that no
new or modified major source may be
constructed wilhoul a PSD permil that
meets all of the seclion 165(a)
requirements with respect to the
regulated pollulant. Moreover, section
165(a){3) provides thal the emissions
from any such source may not cause or
contribule 1o a violalion of any
increment or NAAQS. Also, section
1653{a}(4) requires BACT for cach
pollutant subject 1o PSD regulation. The
1897 guidance stated that sousces would
be allowed Lo use implementation of o
PMiq progeam as a surrogale for meoting
Pivtx 4 NSR requirements unul cerlain
difliculties were resolved. These
difficulties included the luck of
necessary tools 1o calgulate the
mmissions ol PMa ¢ and related

precursors, the luck of adequate
inodeling techniques (o project ambient
impacts, and the lack of PM; 4
manilaring sites.

On April 5, 2005, we issued a
guidance document entitled
“Implementation of New Source Roview
Requiremenls in PM=2.8 Nonallainmenl
Arcas,” Stephen D. Page, Direcior. Office
of Air Quality Planning and Stundards,
EPA. This memorandum provided
guidance on the implementation of the
nonatlainment major NSR provisions in
PM: « nonattainment areas in the
interim period belween the effeclive
date of the PM; « NAAQS designations
{April 5, 2005) and when we promulgate
regulations to implement nonatlainment
mitjor NSR for the PMz s NAAQS. In
addition 1o affirming the continued usc
of the John 8. Seitz guidance memo in
PM. s attainment areas, this memo
recommenced thal, until we
promulgaled the PM; + major NSR
regulations, statos should use o PM,,
nonaltainment major NSR program as a
surregale o address the requirements of
noraltainment major NSR for the PM: 5
NAAQS.

On November 1. 2005, we proposed a
rule ta implement the PM s NAAQS,
including proposed revisions to Lthe NSR
program. For those states with EPA-
approved PSD programs, we proposed
Io continue the 1997 NSR guidance to
use PM 0 a8 8 surrogaie for PMy s, but
only during the SIP development
period. We also indicated in that
propasal thal we would be developing
increments, SILs. and an SMC in a
scparate rulemaking. ie.. this final rule.
Since there was an inlerim surrogate
NSR program in place, i.e.. the PM,y
Surrogale Policy, EPA decided to firsl
promulgate the non-NSR pari of the
implomentalion rule (including
attainment demonsirations,
designations, control measures, efc.).
This rule was promulgated as the
CATFPIR on April 25, 2007 (72 FR
205806).

The NSR part of the implementation
rule was issued separately es a final rule
ot May 16, 2008 (73 FR 28321), and
included sots of NSR regulations for
belb attainment (PSP and
nonallainmenl areas (nonettainment
NSR) for PM. 5. In the May 16. 2008 rule
we added ono ol the important
screening toals—tho SER—for PM, .
The SER for PM: 4 is defined as an
emissions rate of 10 1py for direct PM; «
emissions. We also listed sullor dioxide
(SQ:] and nitragen oxides {NOy) as
precursors of ambient PM: s and definod
“significant™ as 40 Lpy or more of eillor
precursor pollulant. States were allowed
up lo 3 yeurs from the dale of
publicalion in the Federal Regisier to
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revise Lheir 8IPs und submit their
revised NSK prograins lo EPA for
approval.

B, Increments Under the PSD Progroan
Urder section 163{a}(d] of the Aol a
PSD permil applicant must demonsirale

that emissions from the proposed
wonsteaction and speration of a facility
“will nol cause, or conlribute to, ais
pollution in excess of any {A) maximum
alloswable increase or maximum
alluwable concentration Jor any
pollutant = * =" The “maximum
allowable tncrense” of an air pollutant
that is allowed 1o oceur above the
applicable baseline cancentration for
tlat pollutant is known as the PSD
increment. By establishing the
maximuim allowsblo level of ambient
pollutant concenlration increase ina
purlicuiar area, an increment defines
ssignificant deterioration” of air quality
in that arra.

For PSD baseline purposes. o baseline
area for a particular pollutant emitted
{rorn a source includes the allainment or
unclassifiable aren 1n which the source
is located, as well as any other
allainmert or unclassifiable areain
which the seurce’s emissions of that
pellutant are projecled (hy air quality
madsling) to resuli in a significant
wwbicnt polintanl increase, See, e.g.,
CFR 52.21(h3{(15)(5). Once the baseline
arca is estailished, subsequent PSD
spurces localing in thui area need 1o
consider that a poriion of the availsbie
incremunt may have already been
consitmued by previous emissions
inUreases.

[n guncral. tie submittal date of the
first complete PSD penpit upphication in
a particular arca is the oporative
“Taseline date”* On or before the date
of the fiest complete PSD application,
ervissions aeneralby are considered ta be
past of the baseline concentration,
except for cortain emissions Irom major
stativoary anurces, as weplainsd in the
following discussion of haseline dates.
Musi emissions incraases thal veoar
after the baseline date will be counted
toward the amount ol incrament
consumed. Similarly. emissions
decreases aller the baseline date eestore
or expand the ameent of increment that
i available.

In pruetice, three dates related to the
PSI baseline coucept are impodant in
puderstanding how o caloulata the
amounl of incremuent consumed-—

e
i 1h dades st poltulaat sgecili
complute PSB apgphvation estabilishes the hasclie
e anily for Bseri togalatidd NSKR pollutangs thut
: e 1 e emistal i sigaificant smoeas
Gas detined o o regslniionss by the applicand™s
ey st g spadifin o, Thass, neraren m have
Biffereat buseding dutes Tor differeat podiutonts.

aily

{1} Trigger date: (2} major source
baseline date: and (3] minor soarce
baseline date. The fiest relevant date is
the trigger dale. The trigger date, as the
name insphies, triggers the overall
incremenl conswmplion provess
nationwide. Specifically. this is a fixed
date, which must aceur beflore the minor
source baseline date can be established
for the pollutant-specific incremenl in a
particular atiainment area. See. 40 CFR
51.166(b) 14D and 52.29¢bI1 G For
PM (regulated ps TSP} and S0:,
Congress defined the applicable trigger
date as August 7, 1977 the date of the
1977 amendments to the Acl whan the
original stotutory increments werc
established by Congress. For nitrugen
dioxide [NG-). wa selected the trigger
date as Febraare 8. 19680 — the daie on
which we proposed ineremoents for MO
See 53 FR 40656. 10656: Oclober 17,
1984, In this final rele. as described
fater. swe are establishing o sepavate
trigger dute for purposes of
implementing the PM. « ingrements, Sed
section V.T of this preamble lor
addtional discussion of the trigger date
for P'h-

The two remaining ditles -“minor
source baseline dite” and "inajor source
baseline date”  as deseribed later, are
necessury 1o properly account for the
eimissiong that are to be «ounted toward
the ampunt of incremaent coasuied
foliowing the nationa! trigger date. in
aceordance with the statulory delinition
of “basaline ¢ oncentralion” in section
189(4] of the Act, The slatulory
definition provides thai the bascline
concentraiion of 4 polutanl fora
pacticular buseline area is gencradly the
ais quality at the fime of the first
application for a PSD permit in the area.
Consequently, sny incroasss in aclual
emissions occurring after that date {with
some possible exceptions that we wiil
discuss later) would he considered 1o
consune the applicable PSD i rement.
Hawever, the stalutory delinition in
socliun 1689{4) also provides that
“lehimissions of sulfur oxidos and
parliculate malter from asy major
emitling facility on which « nasirection
commenced affer January 6, 1973 shuli
pot he included in the baseline and
shiall b counted in polhstant
concantrations eslablished under this
part.”

To iake this distinction bolween the
dale when emissions resubting feom the

enstrin Hon af o mator slalionnry source
consunie the innrement and the date
when emssions changes o general fre
Fron both masjor and minor seurces
begin Lo consume the itcremaent, we
established the ferms “major source
Basebine date™ and “mninor sourde
Lascline date.” sespectively, See 40 UFR

51.166{b)(14) and 52.21(D)(13).
Aceardingly. the "major source baseline
dute,” which procedes the irigger date, is
the date after which actual emissions
increases associated with construetion
ab any maor ﬁlzilion:tr}' SORFER OIS OIRG
the PSD increment. In accordance with
the stalutory definition of “haseline
conceniration,” the PSD regulations
define a fixed dule to represent the
major soiree baseline date for cach
pulutant {or which an incroment exists,
Congress defined the major sonrce
basuline dale for the statuiory
tncremonts for PA and S0 as Janvary
6, 1975. Far the NO: increments, which
we promuigaled in 1988 under our
authority to stablish an incremen
system mider secticn 166{a) of the Act,
Lthe major source baseline dale we
selocted was Febroary 8, 1988 ~the date
on which we propesed increments for
NG:.. 53 FR 408356, In both instances, the
major source baseline date for the
individual increments was sel as a dine
which preceded the dale vi which the
regolations periaining to those
increments were tssued. b this final
rule. is described taler, we are
estalilishing a separaie major source
haseline dule for implonenting the
Pty s incremants, See seciion V. ol this
preamble Tor [urthoer discussion of the
major seurce baseline dato for P <

The *minor source baseline date” is
the varliest date after the trigger ditte on
hich o source or modification submits
the first « omplete application for a PSH
pormit in a paricular area. Adter the
minor source baseling dale, any increase
in actuat vmissions {from botli major
and mioar soirces) censumes the PSD
increesnt far that ares

(inge the minor source baseline dale
is eslablished, the new emissions
increase from that major source
consuines a portion ui the increment in
it airen, as do any subsequent aciual
ertissions increases thal occur from any
wiy or existing source in th: area,
When the maximum pollutant
conentriiion increase doefined by the
increment has been reached. additional
PSP permits canuot be issved until
sufficient umounts of the increment are
“freed up™ vin pmissions reduciions that
may occur voluntarily, {e g, vis souice
shutdowns) or by mandalory conirol
requirements imposed by e reviewing
autharity dMoreover. the wir quality inu
region cannol deteriorate to a tevel in
vxeess of the applicable NAAQS, even
i off the increment in the wrea has aot
buen « snswned. Therefore, new or
modified suurces located in arcas where
the air poilutant conceniraiions are near
the tevel alowed by the NAAQS may
not have Tull vse of the amoonl of
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pollulani conceniration increase
allowod by the increment.

Under EPA guidance, the aclual
increment analysis that a proposed now
or modificd source undergoing PSD
reviow must complele depunds on the
area impacied by the source's new
cniissions. We have provided approved
air quality models and guidelines lor
sources lo use lo project the air quality
impac! of each poliutanl {over each
averaging period} lor which an
increment analysis must be done s In
ndditien, we eslablished SiLs for each
pollutant uader the permil ruquircments
npplicable 1o new and modificd major
stationary seurces localing in atlainment
arcas that would cause or contribute to
a violalion of any NAAQS, See 40 CFR
51.1645(b) and part 51, Appendix 5,
section fiLA. These STLs have also been
used for implementing the PSD program
lo identify levels below which the
source’'s modeled impacl of a particular
pollutant is regarded as de minimis, In
this final rule, we are establishing SiLs
{24-hour and annual) for PMs s that are
being added to the aforementioned
regulations containing SILs for olher
pollutants, as wal] as to the PSD
regulations in 40 CFR 51.166 and 52.21.
See further discussion of the SiLs for
PM: + in section V1 of this preamble.

In the event that a source's modeled
impacts of a particular pollutant are
below the applicable SIL at all ambient
air localions modeled, i.e.. de minimis
everywhere, EPA's policy for PSD
provides that no further modeling
analysis is required for that pollutant,
Our longstanding policy under the PSD
program is that when a preliminary
screening analysis based on the SIL is
sulficient to demonstrato thal the
source's emissions throughout the arca
modeled will not cause or contribule 1o
a viclation of the increment, there is no
need for a comprohensive source impact
analysis involving a cumulative
avaluation of the emissions from the
proposed source and other sources
affecting the arca.

Within the impact arca of a source
subject to PSD, that is, the arca within
which the proposed project’s emissions
increase does have a signilicent impact,
inceamenl consumplion is culculatod
using tho source’s proposed emissions
incraase, along with other actual
emissions ingreases or decreases of the
particular pollutant from any sources in
the arca, which have occurred sinee the
minor source baseline dute established
for that area. In addition, the emissions
increases or decreases from any major
source that has commenced

180 EPAs Guideline on Air Quatity Modals™ m
4 CFR part 31, Appeudix W,

construclion since the major source
baseline dale (which precedoes the minor
source baseline date} will consume or
expand increment. Thus. an emissions
inventory of sources whose emissions,
in whole or in parl, of a particular
pollvtant consume or expand the
available increment in the arga mus) be
compiled. The invenlory of increment-
consuming emissions includes not only
sources located directly in the impact
area, but sources outside the impact arca
thai alfeet the air quality for the
particular pollutant within the impacl
aren.

Tho inventory of increment-
consuming emissions includes
eimissions from increment-affecting
sourees at lwo separale time poriods—
the baseline date and the current period
of time. For cach source that was in
exisionce on the relevant baseline dale
{major seurce or minor source}, the
inventory includes the source’s actual
emissions on tho bascline date and its
current aclual emissions. The change in
amissions over theso time periods
represents the emissions thal consume
increment (or, if emissions have gone
down, expand the available increment)
Far sources construcled since Lhe
relevant baseline dale, all their current
actunl emissions conseme incroment
and are included in the inveniory.

When the inventory of increment-
consuming cmissions has been
compiled. computer modeling is used to
determine the change in ambicent
concenlration that will result from these
emissions when combined with the
preposed emissions increase from the
new major source of major modification
that is undergoing PSD review. The
modeling has generally been guided by
the “Guideline on Air Quality Models”
(40 CFR part 31, Appendix W). which
includes provisions on air qualily
madels and the meleorologient data
input into these models. The model
oulput (expressed as a change in
concentration) for cach relevant
averaging poriod is then eompared to
the corresponding allowable PSD
incremend.

E., Historical Approaches for Developing
Increments

1. Congressional Enactment of
Increments for PM and S0,

Congress established the first
incremenls defining significanl
deterioration of air qualily in the 1977
Amendmenls to the Act. These
amendments, among other things, added
part C to title I, setling out the
refuirements for PSD. In section 163,
Congress included numerical

increments for PM and 8O; for Class 1,
I and Ji{ areas.

The three arca classes are pard of the
increment system originally established
by Congress. Congruss designated Class
1 arens (including certain national parks
and wilderness areas) as areas of spacinl
national concern, whaore the need io
prevent delerioration of air quality [s Lhe
grealest. Consequently. the allowahle
level of incremental change is the
smallest relalive to Lhe other area
classes, ie., most stringent, in Class I
areas, Tho increments of Class 11 areas
are larger than those of Class | areas and
allow for a moderate degree of
emissions growth. For future
redesignation purposcs, Congress
defined a “Class 11i" classification to
allow Lhe redesignation of any existing
Class 1l area for which a State may
desire Lo promoto a higher level of
industrial development (and emissions
growth). Thus, Class It arcas aro
allowed 1o have the grealest amount of
pollutant increase of the three area
classes while still achieving the
NAAQS. To dnto. Ihere have been ao
radesignations made {o establish a Class
{ll oroa.

In establishing these PSD increments,
Congress used the then-existing NAAQS
for those pollulanis as the benchmark
for delermining whal constitutes
“significant deteriorntion.” Congress
eslablished Lhe inerements for PM as n
percenlage of the then-existing PM
NAAQS. Al the time the Act was
amended in 1977, the NAAQS for PM
were expressed in terms of ambient
concenlrations of TSP, Thus, EPA
interpreled the statutory incremenls for
PM using lhe same ambient TSP
“indicator.”

2, EPA's Promulgation of Increments for
NO; and P!V[m

Congress also provided authority for
EPA lo promulgate additiona)
increments and to update the original
PM incroments crealed by stalute. The
EPA has promulgated two regulations
pursuant to this authority.

a. increments for NO; Using the
“Contingenl Safe Harbor™ Appraach
Under Section 166{a) of the Acl

Based on section 166(a) of the Acl, on
Octoler 17. 1988, EPA promulgilcd
increments for NOx to prevent
significant delerioration of air gquality
due 10 emissions of NOy (53 FR 40656).
The EPA based these increments on
percentages of the NAAQS in the same
way that Congress derived the statulory
increments for PM and 50.. These NO:
increments wore challenged in 1988 by
the Environmental Defense Fund (EDF)
when EDF fited suit in 1he U.S. Courl of
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Appuals for the District el Columbia
Circuit againsl the Administrator
tEnvironmantel Defense Fund, Inc. v,
Reilly, No. 88-1882), The EDF
succossfully argueed that we failed 1o
sullicientiy consider cerlain provisions
in section 166 of the Act, The courd
remanded the case to EPA "o develop
an interpretation of section 166 that
considers both subsections (¢ and {d),
and if necessary Lo take new evidence
and modily the regulations.” See
Envirenmenicl Defense Fund v, EPA,
aud F.ad 183, 1960 (D.C. Cir. 1950) (EDF
v. EPA) Section 166(c) of the Aal
requires the PSD regulations to, among
other things. meol the goals and
purposes sel fortl in seclions 10% and
140 of the Acl. Section 166(d) requires
these regulations he ot least as effective
as the increments estubiished foe PM [in
the form of TSP) and S0; in seclion 163
of the Act. The court considered the
NOs increment values determived using
the percentage-of NAAQS approach as
“safe harbor™ increments which met the
requirements of section 166{d) of the
Aol However, Lhe courl also determined
that EPAs retinnce on such increment
levels was conlingenl upon our
comploting the apalyses required under
section 166{¢). which provided (hat the
fimal increment values must address the
guals of sections 101 and 160 of the Act
to protect public health and welfare,
parks. and AQRVsS and to insure
peonomic grawlh.

In response 1o tha court’s decision, we
sropesed rulemaking on increnents for
NO- on February 23,2005 (70 FR 3880)
and finalized the rute va Oeinber 12,
2003 (7o FR 59582} In the final rule, we
astablished cur policy on how Lo
interpret uod upply the requirements of
seclions 1686{c) and (J} of the Act. in
secordance with the cour culing. we
canducled further analyses feonsidering
the health and weblare offests of NOx)
and concluded that the existing NO,
increments were adequale 1o fulfiil the
requirements of seclicn 166{c). See 70
FR 59586 [or cur dotailed analysis of
hew polluiant regulations satisfy the
requirvments of section 166 of the Ad.
Hunce. we retained the sxisting NO»

STl term
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praviduen Tung
tew! vilties” of

irqedisy efated values” is pot

byt she Jegindative histary

waving that “The tertn "air<
ferat andy desigmited as O

T inviedes s Buvlunental paeposes for vl
[ERT inhietf auk preenad by
Camy wnd tho sespansibi Fodaral agene
weatmphe, wnder e 1876 Onanic At e

ouai Park Seevier (16 ULS.C010 1he przposa
1 hstinnud pa whi it do couserva tha

e e the natoral apd hidtoric objects aed the
s tn provide for the enjovtient
o Lee st iin suich monner wnd Dy soebomemy oy
will Joas o them npimpaired foe e sujoymest of
Taturn generabions” " S, Bep. No, 85-137 at 38
harsl

increments along with other parts of the
existing framewnrk of polletant-specific
NOs increment regulalinng, We also
amended the PSD repstations under 40
CFR 51,165 to make il clear that states
may seck EPA approval of 8[Ps thal
utilize a different approach than EPA
usord o establish these NGy increments.
Te receive nur approval of an allernalive
program, a State miust demonstrate that
its program salisfies the requirements of
seclions 1666c) and 166[d) of the Act
and prevents signilican) delerioration of
air quality [rom emissions of NOx ®

h. Incoements Tor PM o Using
~Equivalent Substitution” Approach
Under Section 166(1] of the Act

On Qctober 5. 1889, wa proposed
Py, increments. See 54 FR 41218,
Although section 163 did nol exprossly
define the existing slabutory increments
for PM in ters of a specific indicator.
EPA reasoned that Cangeess” knowledgs
that TSP wis the indicater fee the PM
NAAQS, and that the TSP standurds
were the slarting point for the
incremends levels when the increments
weore estublished in 1977, meant that
TSP wirs also the approprisle messure
for the PM increments o section 163,
As o cansegquence, EPA believed that the
statulory PAM increments could not
simply e adminisiratively redelioed s
PAIy, increments, rolaining the same
numericn! values, oHowing the revizion
af the PM NAAQS, Rather, we stated
our belief that with the promulgation of
the P NAAQS, EPA hail both the
respensibility and the anhority under
suctions 166 und 307 of tha Act to
promulgeie nmy increments for PM e
be measured in terms of P We
lsrther concluded al promuigating
PM . inerements Lo replace. rather thas
supplement, the statutory TSP
increments under section 163
represenled 1he mast sensible approach
frir preventing significani deterinration
with ruspect o PM. Sew 54 FR 41220-
41221, )

We promuignted PRl g increments 1o
zupluce e then-oxisting TSP
incremunds on fone 3, 1994 [38 FR
31622). in the intezim bebween propasil
and promulgation. Congress enacied tho
1990 CAA Amendments. As pacd of
thuse nmendments, Congress smmended
soction 166 la odd a new scetion 1661,
This section specifically anthorized EPA
to substitete PN increments for e
existing section 1623 PALincronients
hased on TSP, provided that the
substituted increments are “of cgual

(3

[RORPUS U
o nder thoe s KGO segabinns s0R Cons sl
e 4 Gtler than incremusts v bong as thav can
Vemen brde it the apeasases seloniod to
seithe thee sanee et rin el goals af seciions Jhak
s b of e Acn thot nesest be met o fncannents

stringency in effect” as the seclion 163
increments,

Thus. we were able to replace the TSP
incremsents under section 163 of Lhe Act
using PM ,, increments based directly on
the newly enacted acthority under
scction 166H) of the Acl In the PM,.,
rule. we maintained the existing
bascline dates and baseline sreas for PM
that had been proviously established
using tie TSP indicator. Also, as
propased. wo promulgated PMoy,
increments based on an approach we
called the “equivalent lo stalulory
increments” approach. Under this
approach, we used the original TSP
incremenis as a benchmark for
calculating the Phw increments,
thereby ealaining rovughly the same
lumilations on future delerioralicn of aiv
quality 2 was aliowaed under the TSP
incremaits,

In using this approach, we considered
the historical consumption of TSP
increinent by a sample popuiation of
permilied PSD sources, and then
determined Lhe PM ¢ increments for
euch area classification and averaging
timme that woukl provide approximately
the same percenfage of PM,, increment
conswmplion, on average. by lhe same
population of sources, Then, all future
calcultations of increment consumplion
after the P implementalion date
would be based un Phye cotissiona. See
58 FR 31622 and 31623,

V. Final Action an Phi: s Inceements

In this sectian of the preamble, we
swill stenmarize 1he considerntions that
wend fnto our proposed action and
describe the fiaal action being taken
regarding acw regulations for
provenling significant deturioration of
PR« alr quatity - including PMa s
incromonts (sections V.A through V.I
basaeline dates and alher permit
reguirements for P, ¢ {section VUF),
basalinge areas for PAL « {section V.G
and PN increments [section VUH],

A. Decision To Eslablisl P
tnceemenis Using “Condingent Sufe
Hurbor Approach® Linder Section 166{a)
The CPA's 2007 NPRM contained
theeo aptions for developing numerical
PAly ¢ increments. Optian 1 used the
antharitv of suction 166{a} of the Actio
gatablish ineroments for PMy s as d new
patlutant for which NAAQS were
established alter August 7, 1077, and
ustablished 249-hour and annual PMa
increments [Class L HL and 11 based on
the “contingent sale hathor” approach.
Optivns 2 and 3 used the contingent
sufe harbor approach under section
16640} fo unly develop 24-hour Phiz
incrensents (Class 11 and HTL while
using ihe “equivalent substitution”
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approach undor section 166(f) of the Act
10 dovelop annual PM-> incroments.
Each of thuse options is discussod in
detnil in the 2007 NPRM. 72 FR 54123~
54138. In addition. significant
comments on each of the three oplions,

Averaging period

and our responsos lo them, are provided
in this section V of this preamble.

In this final rule, afler considering the
availsble information and comments
from intcrested parties, EPA has
decided Lo seleet Optlion 1 and establish

Annual . . C e et et e et s

24-hour ...

B. Ratienale for the Applicability of
Section 166{a}

In the 2007 NPRM, we expressed our
belief that it is permissible to interprel
section 166(a) lo apply 1o Pi2 <. Section
166{a) requires EPA 1o develop
regulations {o prevent the significant
deterioration of air quality due to
emissions of cerlain named pollutants,
and to develop such regulations for any
pollutants for which NAAQS are
subsequenily promaulgated. Although
EPA has generally characierized the
NAAQS for PMa s as a NAAQS lor a new
indicator of PM, CPA did nol replace the
PM | NAAGS with tho NAAQS Jor
PMa « when the latter NAAQS were
promulgated in 1997, Rathor, EPA
ralained the annual and 24-hour PM,,
NAAQS {relaining PM,, as an indicator
of coarse particulale matter), and
established new annual and 24-hour
NAAQS lor PMz s as if PMa « was a new
pollutant, even though EPA had already
devoloped air qualily criteria for PM
gcncralli{. ‘Thus. lor purpases of section
166(a). the promulgation ol a NAAQS
for PMa s established a NAAQS for an
additional pollutanl aller 1977,

Nine commenters supporied our
propased Option 1, although only three
of these explicilly expressed suppart for
the use of seclion 166(a) authorily to
promulgaie PM: 5 increments, Ten other
commenlers specifically opposed the
use of section 166{a) aulhority and or
supporied the use of section 166(f)
authority {an which the annual
increments under Options 2A and 2B
were bused).

One of the commenters who explicitly
agreed with our proposed use of seclion
166{a] autharity slated that il is the only
option that is legally available, This
comeenter asserted thal section 166(a)
plainly applics to PMa 4 beciuse PM- s
a poliulant lor which NAAQS were
promulgaled aller Augusl 7. 1977. This
commenter held that EPA's rulemaking
duty under section 166{a} is not
conflinad o “new poliutants,” but is
triggered by post-1977 NAAQS
promulgations. regardless of whether for
acw or previously regulated pollutants.

On the olher hand. this commenter
noted that by its terms, section 166(1f] is
limited to authorizing the adoption of
PM, incremonts as a substitule for the
stalutory TSP incremenls and does nol
provide for substilution of PM.
increments for TSP or PM,q incroments.

The opposing commenters did not
belicve that section 166G[a} provides o
legal basis for EPA 1o promulgate PM. ¢
increments. One of lhese commenters
stated that section 186(a} can only bo
used for a new pollutant, and PMa ¢ is
nol a new pollutant.

Another commeanter who opposed the
use of section 166{a) authorily argued
that nothing in seclion 166{a) of the Act
can be interpreiod to allow it 1o be used
as the basis of incremenls when EPA
revises an existing NAAQS. The
commenler explained thas, on its face,
section 166(a) can only be interpreted to
apply 1o pollutants other than PM and
50; since incremaents for these
pollulants were enacled by Congress in
section 163 of the Act The commenter
added that il can be argued that
Congress inlended lo have soction
166{a) apply to the [our other pollutants
spocifically listed there.

This commenter found unpersuasive
our argument that we are nol
“substituting” increments (as scetion
166{0) requires for PM ) but rather
adding PM-  increments to the existing
PM ¢ increments, and thal only scelion
166(a) allows such an nppromjl {72 FR
54121). The commonter asserled that if
EPA had defined a conrse [raction lo ithe
particutate matler standards, then that
fraction, together with the PM
standards. would form the sel of
*substiluted” new slandards for the
existing PM  standards, and, thus, the
increments,

The commenter also disagreed with
EPA’s argument that it can treat PM as
a new pollutant under section 166(1) of
the Act since it has been demonsirated
that sub-PM-  particles have distincily
different health and welfare effects than
the other forms of PM (1.e., coarse or
PM o). The commenler indicated that
just as EPA replaced the TSP standards

NAAQS
{ugfm3)

increments for PM: 5 using the
“contingenl safe harbor™ npproach in
accordance with the authority provided
in seclion t66(a} of Lhe Act,

This final rule establishes incremueats
for PM: + at the follewing levels:

Increments {ug/m3)

Class i Class Il

9 8
18

Class t

15
a5

B =
w

by PMyo as a better indicator of health
elfects, ongoing rescarch has led 1o
establishment of Lhe PM: 5 standards as
a better indicator of certain haalth
effects. and it is the natural outcome of
such research thal has enabled EPA 10
scparate the effect of tolal particulale
matter inlo lwao fractions with distinct
effocis. The commenter added that given
thit the delinition of parliculate matler
includes a vast conglomeration of solids
and Hquids, the finding of differing
cffects should nol come as a surprise.
The commenler explained Lhat as is the
case ol differeni pollutanis having
similar effects thal are. nonetheloss,
treated as separale polluiants, the samo
concept should apply to o tange or
[raction of particulale matter found to
have different effects in establishing it
s another indicator and not g different
pollutani.

The commenter did not disagree with
the specific numerical increments
proposed by EPA under Option 1. bul
did bave concerns with the polontial
consequences ol the seclion 166(a)
approach, The commenter’s primary
concern was the proposal to allow states
to substituic other measures in the place
of uniform national increments for
PM. 4. (This is discussed further in
seclion V.C.5 of this preamble,) Another
commenter also expressed this concern,

Another commenter who opposed the
soclion 166(a) approach belicves thal
the legal and congressional history
regarding the ostablishment of PM
increments shows that Congress added
section 1656(f) to the Acl based on the
conviction that withoul it, EPA had no
autherity to revise the PM incremenis
for PMyy {citing and quoling from §.
Rep. No. 228, 10181 Cong.. 20d Sess. 75
(1990}, repeinted in 1990 U.S.C.C.A.N.
3385, 3461). The commenter cancluded
ihat EPA did nat have authority in 1987
under section 166{a! to adopt PM |
increnteals, and does nol bave authority
now under seelion 166{a) o adopt PMa
increments.

We read section 166{a) to nuthorize
EPA to promulgate pollutant-specific
PSD regulalions meeting the
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requirements of seclions 166{c) and
1664d) for any pollulant for which EPA
promulgates a NAAGQS after 1977, Most
of the polhutants identilied ia section
1662} (NOx. photochemical oxiduats,
carbon manoxide) are pollutants for
which EPA had established NAAQS in
1477 whoen Congress ndupled section
166 ol the Act. There was no need for
Congress Lo list other criteria pollutants,
S0, and PM. in section 166{a) because
Congress had atreudy established
increments for these polhdants in
soction 163 of the Acl. In addition to
requiring regulations for the envmeraled
sollutants, we conclude thm ender
spctinn 166 of the Act Congress
intended 1o auvthorize EPA 10 establish
additional poliutant-specific PSD
regulitions, potentially containing
increments, for any additonal
potlutants for which EPA promulgated a
NAAQS under section 109 ol the Act
Furthermure. beeause (he Acl refers to
noilutants for which EPA promulgates
NAAQS alter 1977, and dous nol use the
phrase “additional poliutants.” seclion
166{a) provides autharily for EPA (o
promulgiule new incremoents after
rovising an existing NAAQS Hincluding
NAADS lirst promulgated belore 1977),
when we lind that such aclion is
appropriale.

Morgover, any new jnerements
develuped pursuint to section 166{a)
have no effecl on existing incromoents, as
there is no indication therein that an
axisling increment should be reveked ar
replaced when additional incramoents
are promuigaled. This was the sttuslion
follpwing the proniulzation of new
NAAQS lor PM in 1987 when EPA
replaced the old NAAGS based on TST
with new anes based on P, Had
Conaeess nol added new segtion 166(0
in 1990, inerements far PAL, could have
been develaped pursuant to section
166{a} ol the At hiii such incremoenis
would have ind no effect ou the original
stalutary increments Jor PR {based on
TSP, Consuguently, seeing no basis for
zotaining the original increments.
Congress added section 166{0 which
explicitly provides for the replarement
of the existing iscrements with Pl
iperements.

Ono commenter assertod that tEEPA
establishes increments for PM: s under
the autharity of sectinn 166{a} on the
basis thaf PAL; < is a new poihisiant, thea
i must also eslablizli PM, increments
undur section 166{a3 bewsuse [according
o the commuenler's anatysis) Phioe is
alse a new pollutunt, In the swue
nnalysis. the commenler conclodad thil
EPA must adopl new measures o
prevent significant deterieration leom
coarse PM based on section 166{1

[n this fisal rale, EPA §s nol selling or
amending any increments for PR, or
otherwise laking action with respect {o
PMyo increments, The preexisting
annual and 24-hovr incremunts Tur PM o
are being retained, See section V.H.
Similarlv. EPA is nol laking anv action
with respeel 1o course P in this rule.
For these reasons, the commenter's
arguments on whal aulhority maust be
ssed (o set increments for PA ;and or
coarse M, and that EPA has some
ohligatien Lo take action wilh respect lo
goarse: PR, are nut on point for this ruie.
Thus, no sulistaative response o this
commenl is needed, Nevertheless, as
mentioned varlier. Congress provided
explicit authority under seclion 166{0} of
the Act to addruss inarements for PM
because i inlended for such increments
to be subsiitute increments Tor the
original statutory increments far PM
measured as TSP, Thus, the PM
inerements legally supersede the
original siatutory incremonts for PhL
Had the PAM increments heen
developed under section 166[a), which
prior 1o the 1990 Act Amerdnments was
the enly authaorily avadable for
deveioping new incremanis. then the
original staluetory PAM inonsnents woukd
have remained in effect inaddition o
the PA, increments.

One commenter expressed general
objections to EPA's legal ralionale for
the PM: s incroments prapoasal, asserting
that we faited to exprassly slate and
support our fegal suthoeity for the PM:,
increments, offering two possibly
sources of authorily Meontingent sufe
harbor,” “equivalenl suhstitution,” or
possibiy a combination of the twe) bat
nevee stming our legal position with
clarity, The commenter agreed with
EPA’s assessment L the P <
increments should and must fudfill the
legal ruquirements of the Act (72 TR
541210, and added that it is the
government's burdon of proof o
pstablisl its legal anshority for action,
The commenler stated that it would be
arbifrary and capricious 1o promulgile
these regulations for which BPA has ool
stated Tegal authority.

We do net dissgese hal the 2007
NPRM describud two differsnt fogal
authorities for the 1wo differenl options
for establishing incremenls, hut we
disagree thal these discussions did not
glonrly present the adternmive logal
bases that the Ageney was cansidering
for taking achion in this rale. In
parlicntar, we clearly deseribed sor
legud authorily for developing the 24-
hour and annuail Phs cincrements
under seetion sl ol the Act, which
is the basis on which weare taking linal

action in this rule. First, we expressly
stated that Oplion 1 was based on the
slidutory authority of section 166(a) of
the Acl, See 72 FR 54123 (Under the
first option, "we would use the authority
of seclion 166{a) of the Act to develop
new ingremonts for P s™). Second, we
provided a discussion of this authority
both in general {see 72 FR 34118 34118
and 54120-54123) and how it would be
applied to establish inceements for

Pz (see 72 FR54319-120 and 54123
136}

We pow hulivve that section 166{a)
provides the most straightforward
approach lar developing increments for
a pollulant or pollutant indicator fur
which no increments have yel been
estabiished. Our position is ulso
consisfent with the commenls we
received which supported the delay in
implementation of the PR
increments. apposcd Lhe potential for
fw sets of definitions for “major suurce
baseline date” und “lrigger date” for the
PAly ¢ increment system, and
highlighted the cemplexities involved
with baving Lo establish and maintain

wu sets of emissions inventosies for the
23-hour and annuat PAL . incremanis.,
See farther deseription of relevant
comments in section VI ol this
seelion.)

C. EP:A's tnterpretation of the
Requirements Under Sections 166{a}~{d]
of the Aci

In section 166{a} of the Act. Congress
directed EPA (o develop pollutant.
specific regalations Lo provent
sippificant deterioration of atr quality.
Congress harther specified that such
regulabions mect specilic requirenmanls
sof forth in seelions 166(¢) and 166{d} of
the Acl. We stated in the 2007 NPRM
that because we believed (hat section
1660} eauld be applied 1o the
development of increments for PM; <
we would follow the inturpretation of
sections 166{al-(d] that the Agency
adupted in its most reconl NOy
increments rule, 70 FR 58582, October
12, 2005, That parlicular inmerprelistion
ard application was upheld in
Environmental Defonse v. EPAL 489 F.3d
1320 {D.C. Cir. 2007).

The EPA's interprelation of these
provisions {s grounded en five
principles and conclusinns. First, we
road section 166 of the Act o dirvct EPA
10 senduct a bolistic anabvais that
considers how i complete sestem of

regulations witl colfectively satisiy the

7 W uisn heliene that s sulficiently dosceibed
Basw sec on 66D might provide sllerntive
ruthority for
72 FRAGvag-33 120 bt will nal addres tha
il bz becanae Yo incremuonts o this nele
(i} natharity,
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applicahle criteria, rather than
evaluating one individual parl of a
regulatory scheme in isolation. Second,
we use a “contingent sale barbor”
approach which calls for EPA to firsi
determine an increment that is at least
as effective as Lthe increments in section
163 ol the Act, as required under seclion
166(d) and then to conduct further
analysis to detormine if additional
measures are necessary to fulfilf the
requirements of section 166(c). Third,
wo inlerpret seclion 166(c) of the Act to
identify eight statutory lactors that EPA
must apply when promulgating
pollutanl.specific regulations to prevent
significant deterioration of air quality.
Faurth, where these laclors are at odds
with each other, we inlerprol tho stalute
lo requirc EPA to use its judgment o
balanee the canflicting factors. Fillh, we
recognize thal the requirements of
section 166 may bo satisficd by adopling
othor measures besides an increment
and that EPA may allow stales to
demonstrate that allernatives to
incroments conluioed in a SIP mect thy
requirements of sections 166(¢) and
166(d). Below is a briel discussion of
cach of these five principles and
eonclusions. A more detailed
description of each of these is conlained
in the 2007 NPRM al 72 FR 54121-
54123,

1. Regulations as a Whole Should Fulfill
Statutory Roguirements

Scction 166{n) of the Act direcls EPA
to dovelap pollutanl-specific regulations
ta prevent the significant deteriaralion
of air quality. Sections 166{c} and 166(d}
provide detail on the contents of those
regulations, but do nol necossarily
require the same type of increment
sysicm Congress created in section 163
of the Act. The EPA interprats scction
166 te require that Lhe entire sysiem of
PSD regulalions (the framework and
details, as described in section V.D of
this preambio) for a particular pollutant
musi, as a whole, salisly the criteria in
sections 166(c} and 166{d) of the Act.

2. Contingont Sale Harbor Approach

Scction 166{c) of the Act describes the
kinds of mensures 1a bo contained in the
regulations lo prevent signilicanl
deterioration of air quality called for in
section 106{a) and specifies that these
regulations are (o “fulfill the goals and
purpases” set forth in sections 160 and
101 of the Act. Section 166{d} of the Act
directs EPA to "[ullill such goals and
purpases” by providing “specilic
measures at Jeast as effective as the
increments established in section 163
* * = "Thus, EPA reads seclion 168(d)
10 roquiire that the Agency identily “safe

harbor” pellutant-spuecific PSD
rc%illmions adopted under section 166,
he EPA reads section 166{c) to
require that the Agency conduct further
review to defermine whether, based on
the criferin in seclion 166{c), EPA’s
pollutani-specific PSD regulations
under scction 166 should conlain
measures thal are different from the
“safe harbor” identified under section
166(d). The EPA conslrugs seclion
166(d) to require that the measures be
“at least as elfeclive” as the statulory
incremonlts set forth in seclion 163,

To apply the “contingent safe hacbor”
appraach for PM; 4. we first identified
“safe harbor” increments fue each area
classification (Class 1. 11, or [T}, using:
(1} Equivalent percentages of the
NAAQS as the percentages used for
developing the statutory increments; (2)
the same pollutant as the NAAQS. ‘e,
PM; 5. and (3} the same time (averaging)
periods as were used for the PM; ¢
NAAQS. We concluded that this
approach would ensure that the
increments would be “at least as
effective as the incremenls established
in seclion 163,” as required by section
166{d)}. Second, EPA conducied Nurther
review to delermine whether the “safe
harbor™ increments, in conjunclion with
exisling elements of the PSD program or
addilional measures proposed under
sectian 166 to angmoent the inceements,
sufficiently fulfill the criterfa in
subsection {c) of section 166.

In this review,. we weighed and
balanced the criteria set Torth in
subsuction (c) (and, as provided in
subscction (c), the incorporaled goals
and purposes of the Act in seclion 101
and the PSD program in seclion 160) to
delermine whether additional measures
might be needed to satis{y the criteria in
subsection {v}. See section V.E.6 of this
preamble for further discussion of our
evaluation, commants on {he evaluation,
and our respensc o them.

3. The Statutory Factors Applicable
Linder Seclion 166{(c)

The EPA intorpruts section 166(c) of
e Act to ustablish vight factars to be
considered in lhe devolopment of PSD
regulations for Lhe pollutanis covered by
this provision, These eight factors
included the three crileria staled in
seclion 166(c) and the five goals and
purposes identified in section 160 of the
Act (which, as noled befow, also cover
the poals and purposes sel forth in
seclion 101). The three staled criteria in
seclion 166{c) indicale that PSD
regulations for speciflic poHutants
should provide: (1) Specific numerical
measures for evaluating permit
applications; {2} a framework for
stimulating improved control

technology, and (3) prolection of air
quality values. The five goals and
purposes in section 160 arg
incorporsted inlo the analysis by virtue
of the Tourth criterion in section 1686(c),
which direris that EPA’s pallutanl-
specific PSD regulations “fulfill the
gonls and purposes” sci forth in seclions
160 and 101 of the Acl. Wo construed
the torm “lulfiil the goals and purposes.”
as vsed in seclion 166{c), o mean thal
EPA should apply the goals and
purposes listed in seclion 160 as faclors
applicable 1o pollutant-specific PSD
regulations established under section
166. The Agency's view is that PSD
measures 1hat satisfy the specific goals
and purposes of scction 160 also salisfy
the more gencral purposes and goals
ideatified in soetion 101 of the Acl. See
72 TR 54122,

One commentier disapgreed with our
interpretation that the goals and
purposes of seclion 160 alsa salisfy all
of those in section 101. This commenter
asserted that although there is some
overlap betwoen the Lwo sections, they
are nol idenlical. As an example, the
commenler noted Lhat section 101
expressty states thal a primary goal of
the Acl is to promate pollution
prevention—a goal not stated in section
160. The commenaler asserted that,
although the proposed increments
waould limit some pollution increases,
there was no provision in the proposal
that would require or promola pollulion
prevention,

We disagree with the commenter and
continue 10 believe that measures that
salisly the specific goals and purposes
of section 160 also satisfy the more
gonoral purposes and goals identified in
section 101 of the Act. As we stalad in
the 2005 NO; increment rulemeking, the
overall goals and purpeses of the Act
listed in sections 101({b) and 101{c) are
general goals regarding prolecting and
enhancing the nalion’s air ressurces nad
controlling and preventing pollution.
Becauso these broad goals are given
more specific meaning in section 160,
EPA dous not belicve it is necessary lo
consider them in detail when evaluating
whather PSD regulations satisfy the
crileria in section 166(c). 70 FR 50587
FN 3.

Regarding pollulion prevention
specifically, we believe that this general
goa! is encompassed in, and given more
specific meaning by, sections 160(1).
160(2), and 160{4} of the Act. These
seclions spet] out the specific purposes
under the PSD program for the gencral
seclion 101 goals of conlrelling and
preventing pollution. We bolieve that
any roquicement to limit or reduce
emissions serves 10 promote pollution
prevention, which is often the mosl ¢ost
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effeclive means of lowering golhulam
emissions,

in addition o citing the purposes sct
cut in section 160. section 186(c)
includes tire critesion that pollutant.
specific PSD rogulations shouid pravide
i frumewsrk for slimulating improved
control technology, As discussed
subsequently in sections V.0.1 und
V.D.6 of this preamble, we believe thal
this criterien is fulfilled by the system
of Increments for PM cand by the
requirement for PSD permillees 1o apply
BACT 1o minimize PM: 5 einissions. [n
stunulating improved control
technology generally, thuse clements of
e PST program also promole pollution
prevenlian. As noted previoosiy,
prellution prevention is oflen the most
cosl effective means of condrol.
patlicularty for new spurces and new
pracess Jings at exisling sources, In
addition, bocause BACT iz a casc-by-
case delermination that considers cost
andl collateral cavirsnmental impacts,
pollulion prevention, where technically
feasible, often fairs well in BACT
analyses because I s typically free from
the negitive eavironmental impacts that
resubt from the use of add-on air
pelution control devices.

4. Bakancing the Factors Applicable
Under Seetion 166{c)

While the cight factors jn section
166{c} are generally complenientary,
there are gireumsiances where some of
the shjectives may be in condlict with
each uther. 1n these situations, some
degree of belance or accommodation is
imherent tu Lhe requirement to establish
regulations that satisfy all of these
fuctors. As first discussed 0 our 2005
NO, increments rulemaking (76 FR
50347 al 36387), we believe this
balancing test dorives primarily from
ihe third goal and purpase set forth in
section 160: To insure economic growlh
consistent with the preservation of
existing cleun sir rosaurces. A more
detailed discussion of haw the
balsneing of factors should be
interpreted is contained in the 2007
NPRM at 72 FR 54122~54123.

One cominenter claimed that EPA
“incosrectly and repealedly asserts” thot
a aaab of section 160 of the Actis o
insure economic growth, The
commanicr claimed that peither seciion
168 nor section 107 of the Acl uses
language to support a gnal of promaoling
s nravhinizing appariunities for
econoime growil, nstead, Lhe
contnenter asservd that both sectiuns
state only thas sy growth thl does
vccir must be consislent wilh
prolection of air quality, The commenter
concluded that "EPA’s notion that the
noed Lo saiisfy the other requirements of

Section 166 and other goals and
purposus in Sections 101 and 160 can
never prechude additional emissions
frnm economic growth unlawiully
elevates such grow(h over all other
stalutory factors.”

The langnage in section 1604
pravides that one of the purposes of the
PSD prograta is “lo insure that eeonomic
arowth will oceur in g manner
consistent with the preservation of
rxisting clean air resourees.” The
commenler suggests that this language
can only be read s if the stahiory
phrase *economic growth” actually said
“any sconontic growth thal does ocoi”
such that scction 160{3] says "o insure
thai any economic growth thal dees
oveur will ocour in a manner consisient
with the preservation of existing clean
wir resaurces.” Wo éisagree: the phrasing
used by Congress is “to insure thal
veonomic growlh will oceur.” Thus. we
believe the plain language of the stalute
suppoils EPA's reading that seclion
1603} requires a balancing of the guals
of {1} econemic growth and (2}
preservalion of exisling clean air
resources. At a minkmum, if e
language ware to be considered
wmbiguous enoud to allow the
conumanter’s reading, then the Ageacy's
interpreladion is alsa a roasonal:le
reading of the stitulory languayge.

3. Authority for States Te Adept
Alternatives lo increments

Whilu section 168 of the Ac
authorizes EPA jo promulgate
increments for polutants lisled under
section 16602}, we have also interproted
the seclion to atlow states lo employ
approachos other than increments o
prevent significant deteriorition of air
quality, so tong as such g approach
othervise meels the requiremunls of
soeciiuns 1666c) ond 166{d). This
inlerpretation was explained in the 2005
NO- increment rulemakiog [70 FR
59611 55612} in which we amended
the PSD regulalions at 46 CFR 51,166 by
ndding new paragraph lcli2) 1o codify
this statulpry sutherily. Under the
existing provision in 40 CFR
51.166{c)2), states may seek EFA
approval of $1Ps that use ua alivrnative
preach (o increments if the Stitle cun
demonsirale ihat the altermative
propram satistics the requiremaents of
sections HiGte) and 166{d) However.
Ihe current fanguage at paragraph le)(2)
states the muthosity for states to wdopt
slieroalive measures only with respect
to increments for NCs To clarify our
interpeutation thai the asthoerity W adopt
alfernalive moasures covors any
poilutant Hsted in seciion 166{a) we are
revising 40 CFR 51.166{c}(2} 1o make it

inclusive to all applicable pollutanis
rather than just NO-.

Two contmeitters supported our
proposal to revise paragraph {¢)(Z} o
inchude PM 5, while four Stateflocal
apency commenters exprossed
apposilion. An cavironmental
commenlor agrocd that the Act allows
for other approaches, hut believes that
such approaches must be in additlon to
the national incremoents. Specifically,
this commenter statod that "aithough
EPA cun provide lor states 10 adopt
spproaches in addition lo increments in
order t fulfith the stalutory purposes,
the agency must make clear thal slales
cannot adapl approaches thal are less
protective that the national increments.”
This commenier fuether siated that "o
the extent that EPA is suggesting that it
can allow stales o adopt PSD programs
that do not include the minimom
Federal increments, that position is
contrary to the slatute.”

As tn the 2003 NO; increment
rulemitking, we are codifying the basic
principle that statos can seek {o use
allernalive measures without defining
any specilie type ol allernative pragram
that would be approved ar othervise
craating slanudards hovond the
requiretnents of sections 166(c) and
166{d}. Instead, we plan o make
delerminations on a case-by-case basis
when a Stale submits a spueific
alterpative approach for EPA 1o approve
as part of a SIF. In moking those
deferminations. we will addross the
specific alterpative measures as stides
propase Ihem to the Ageney in light of
the requirements of sections 166{2) and
1668{d], inchiding whether the
aliernative progemm is “af leas? as
effective as the increments establishad
i section $63,7 as required in section
166{d).

The lour State/local agency
commenters oppasing the revision (w42
CPR 31.166{032) exprossed the
imgeetance of psing nnilorm national
sncrements fur PAM: oo One conunenler
argued that a natianally incensistent
approach io PA: ¢ in altainmunl arcas
cauld result in a patchwork of State PS50
regulations and the exact kinds of
vegnumic repercussions thal Congress
wished to avoid, The same commueatar
arguod Lhat varying increment-
aquivalent measures could also result io
an uneven plaving feld for industry aned
coubid exacerbate difficuilics bubwoen
slales experiencing [ransport problims,

Another apposing commenler wis
conceraed Ul allowing staies o adopt
sliernatives to increments would tkely
lead 10 o “mish-mash” of Stale
approaches which defeats the intention
of Congress 1hat there be uailonsity in
PS rules ta aveid ceonomic
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dissimilarities from State Lo Siaie that
could nllow interslale competition for
industry based upon which Statu offers
the best {least expensive) environmental
compliance regulations. Another
commenter objecied to allowing the uso
ol alternatives lo increments by stating
that such aliernntive allowances
undermine the desired national
consistency, and EPA has lailed to even
identify any Act programs which would
benefit from this approach.

While we acknowledge the polential
prablams ideantified by Lthe commenters
associated with allowing states Lo adopl
allernative approaches {o the numerical
increments that we are establishing, we
also note that section 186{d} expressly
gives EPA some latitude in
pramulgating regulations thal witl be at
Jeast as affective as the increments in
scclion 163, by stating that such
regulalions “may conlain air quality
increments, emission density
roquirements, or other measures.” Thus,
EPA is authorized to provide that states
may considor allernatives to the
increments ostablished in this rule. That
said, the statutory authorily is not a
blank cheek for states (o do as they
please, bul enables states to consider
oplions that may provide a meaningful
way for them 1o manage their air
resources within the framework allowed
by the statulory PSD requirsmonts,

D. Framewark for Pollutant-Specific
PSD Regulations for PM: s

In the 2007 NPRM, wo proposed to
apply the same basic framowaork for
poiluiani-specific PSD cegulations for
PM: 5 that we used in our 2005 NO.
incroments regulations. Specifically, we
pruposod adopling an incremenl and
arce classificalion system [or PM; s and
applying the statutory AQRV review
process to Phas as well. We also
indicated thal while some of the faclors
applicable under section 186(c} are
fuifilled by using this {ype of framework
for pollulant-specific PSD regulations
undor section 166(a) of Lhe Act, this
[ramowork of regulalions also needs to
satisly Lhe othor applicable factors.
Thus. the details of our regulations
{such as the characteristics of 1he
increments themselves) are imparlant,
and we evalvated the effectiveness of
the framework in conjunction with mare
delailed clements of our regulations. As
discussed in Lhe following subsections,
we believe our obligations under section
166(c} of the Act are satisfied when the
PSD regulations colloctively satisfy the
factors applicable under 166(c) of the
Acl.

1. Increment Sysiem

An incremeni-based program salisfies
the requirements under 166(c} Lo
provide “spucific numorical measures
against which permit applications may
be evaluatiod,” An increment is the
maximum allowable level of ambient
pollulan! concentration incroaso that is
allowed to occur above lhe applicable
baseline concentraion in a particular
area. As such, an increment delines
“significant delerioration.” Establishing
an increment system for PMj 4 will
fullill twa of the factors applicable
under seclion 166(c): (1) Providing
specific numericn) measures lo evaluale
permil applicalions, and (2) stimulaling
improved control technology.

lEirsl. vnder seclion 165[&1%3] of the
Acl, a permit applicant must
demonslrale thit emissions from the
proposed construction and operalion of
a lacility “will nol cause. or contribute
to, air pollution in excess of any (A)
maximum allowable increase or
maximuin allowable congentration for
any pollulant * * *.” Once the baseline
dale associated with the applicalion for
the first new major stationary source or
major modification in an area is
oslablishied, tho new emissions from
that source consume a portion of the
incremenl in that uroa, as do any
subsequent emissions increnses that
occur fram any source in the arca. When
the maximum pollutant cencentration
increase defined by the increment has
been reached, additional PSD permits
cannol be issued until sufficient
amounts of the increment are “freed up”
via emissions reductions that may be
reqaired by the reviewing authority.
Thus, an increment is a quantitative
value thal establishos a “maximum
allowablo increase™ for a particular
pollutant, it [uaclions, therefore, as a
specific numerical measure that can be
used to evaluate whether an appliennt's
proposed project will cause or
contribute lo air pollulion in oxcess of
allowable levels.

Increments also satisly the second
faclor in soction 166{c) by praviding “a
ramework for stimulating improved
control technology.” [ncrements
eslablish an incentive to apply
improved control technologies in order
to avoid violating the increment and 1o
“froe up” available incremenl to promote
continucd economic growih. Thesce
control lechnologies may bucome the
basis of BACT determinations
elsewhere, as the 1echnelogies become
more commonplace and the costs (end
to decline.

Ono commenter stated that, nithough
incremenis may encourage the use of
existing control technologies, EPA has

not cited any evidence that increments
actually stimulate the developmont of
improved technologios. Morcover. the
commentur nsserted that even if
incrementis provide lhe incentive
assorted by EPA. any encouragemenl of
improved control technology is wholly
incidental and hardly amounis taa
“framework” whose purposc is lo
slimulate such technology.

Wo continue to believe that Lhe tolal
program, cocompassing increments and
BACT. daes provide an appropriate
framework lo stimulate BACT in such a
way that it is not simply “wholly
incidental,” us the commenter claims.
The fact that economic growth in an
arca musl occur within & defined
amounl of allowable air quality
deterioration should logically lead (o
the application of improved pollution
control technology as the amount of
delerioration increases, and should nol
be regarded as an incidental
cansequence. As slated in the 2007
NPRM. Congress envisioned that the
increments they originally established
would serve ad an incentive: “The
ineremental ceiling should serve as an
inceative lo technology, as a potential
source may wish lo push the frontiers of
technology in & parlicular case to obtain
grealer productive capacity with the
limits of the incremenis,” S. Rop. 95-
127 at 18, 30 {3 LH at 1392, 1404). We,
too, believe that as the available
increment in an arca becomes smaller,
and as states try 1o preserve some of the
remaining incremoents for future growth,
it will be necessary to require sources (o
install more stringen! controls in that
area. Such levels of control ullimately
must be considered in subsequent BACT
evaluations in othet PSD arcas
throughout the country. Admittedly. the
increasing siringency of control
lechnologios over lime, as observed in
EPA's BACT/Lowest Achievable
Emission Rate (LAER) Clearinghouse,
supports bul cannol in itsell
conclusively demonstrale that the PSD
program has already slimulaled
devolopment of improved control
technology: there arc undoubtedly a
number of faclers that could cause such
trends. Nevertheless, even the need to
require a more siringent BACT
determination in only a feww PSD arcas
{due 1o dwindling increment
availubilily) necessitates consideralion
of that level of conlrol for all other PSD
sources wherever they may decide to
locale. In any evenl, whils the
commenter generally questions the
¢lfecliveness of the incroments as an
incentive for tightening BACT, they
provided no evidence that more
stringent BACT is not related 10 the
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increment system established as an
integral pact of the PSD program.

2. Arpa Classifications

1a this fial rule. EPA §s establishing
the same three-ticred area classilication
system for PRy« that is applicabie 1o 1he
increments for NO: and alher pollutants
under the PSD program and the Act
Accordingly, areas thal are currently
Class 1 Tor other potlutants will also be
Class 1 for PMz 5 and all ather arcas will
be Ciass IT far PMa s unless we
redesigtale the area basud on @ requesl
biv a Stuie ur Lribe pursuaat o the
prcess in section 164 of the Act and
EPA's regulalions at 30 CFR 51.166(g)
and 52.21{g).

As explained carlier in section IV.E.1,
Class | areas are areas whare very clean
aifr is most desirubly. in conirast, Class
13 arcas are designed as those areas in
which ¢ Stale wishes to pernit the
highest relative level of industrial
development, and thus allow the largest
incremental increuse in pollution. Areas
(hat are net espacially sensitive anz
where stales have not provided fora
higher Yevel of industrial growth are
classified as Class 11 When Congress
established this three-tiered scheme {or
SOy and P L infended that Class |
areas be subjeet to an increment that
allows "moderately Jorge increases over
existing poflution.” H.R. Kop, 95-204, 4
L al 2609,

Establishing incraments at different
Teveds for each of the three area
classifications belps 1o fulfill two of the
factors applicable under section 1664c)
of the Acl. First, establishing the
smaliesi incremoents in Class areas
heips fuifill EPA's abligation to
establish regulations that “preserve.
protect, and enhance the air quality” in
patks and special areas. Clags § aress are
arimarily ihe kinds of parks and special
armis covareid by seclion 160(2) of the
Aclk. Secand. by providing for twe
additional srea classificalions with
inecrement livols that are higher but s1ild
protective, the ares classification system
hekps satisly the gual in seclion 166{3)
uf the Acl that EPA “insure Ll
peonomic growth will vceur in a manner
consistent with preservation of clesn air
resourtes.” In those areas where clean
Air LeSTUTCes May not require as much
proteciion. more growih is allowsd. Uy
employing an inermediaie level (Class
it areas) anid higher level {Class 11
areas), ks classification scheme helps
gnsure thit growth can oncur where i
is nevgled (Class 11 areas) without
priting ss much pressure on existing

1

elenn aie resourees i olher areins where
some peavath is still desired (Class 11
HEes)

By requesling thal EPA redesignatle an
exisling Class Il area lo Class 11, states
may accommodate cconomic growth
and air quajity in armas where e Glass
[l inerement is too small Lo allew the
siting of new or madified sowrges. The
procedures specified by the Act for such
a redesignalion require a coremitment
by the State gevernmenl lo credte such
an aren, extensive public review, lucal
government participalien in the SIP arca
reduesignation process, and a finding that
(he mdesignation will not result in the
applicable increment being exceeded in
a nearby Class Tor Class [T area. See
seetions 164(n) and () of the Act. (No
State has ye! requested a Class 1
redosignation.] The EPA believes thal
the thren-tierod clnssification system has
allowed for cconomic growlh. consistent
with thr preservation of cleun air
resourees.

However, an area classificajion
svstem alone may net completely satisty
the factors applicable under seclion
166ic] of Lhe Aci. The incremenl thal is
employed for each class of area is also
relevanl lo an evaluation of whether the
area classificalion svsiem achieves the
poals of ihe PS1 program, We briclly
discuss the characteristios ol increments
in seation V.E.D.

One commenter ook issue with our
assessment of the two Taclars that we
bidieve a classificutian sysiem haelps fo
fulfill. As discussed previousty in
section V.C.4, the cammmenier assered
that EPA has onlawlully interpreted
secticn 16089} of the Act o elevale
economic growth over all other stiitory
faclpes. As explained in greater detail in
seition V.G, we disagree thal our
interpretation slevales bCOROmic growih
pver other facturs, end believe that the
plain Jangrage of the stalule supports
EPAs reading Lhat section 1603{3)
requites & balancing of the goals of (1]
ceonoitic growth and (2} presecvation of
existing clean air resources.

The cemmenter aleo stited that EPA
has Fatied 1o demenstrate it the
classificalion system and safe haber
increments, in combination with the
ather elements of the regulatery
framuwark, will “preserve. proteel, and
enhance the air qualiny™ ia parks and
specin] arsas as required undee section
16062} of the Act. These comments and
our response o them are fuund in
section V.E.6 of this proamble where we
discuss our eviluation of the ale harbar
increments,

3, Pormitlivg Provedures

Tawe of the Gactors applicable under
section 166{chare fulfilled by the case-
by-eise purmit ceview proceduces tha
are huilt inlo our existing PSD
regulations. The framewoerk ol our

existing PSD regulations enaploys the
preconslrugtion permilting system and
provedures required under seclion 163
of the Act, Those requirements are
genarally reflected in 40 CPR 51.166 and
52.21 of EPA’s PSD regulations. These
permitting and review procedures,
which apply to constraction of new
major sources and lo major
modifications, fulfitl Do goals set forth
in seclions 160(4) and 160(3} of the Act,
Thuse gouls reguire that PSD programs
in one Stale not interfece with the PSD
progrums in other siates and that PSD
progeans assure Lhat any decision to
permil increased air potlntion is made
alter cureful evaluation and public
participation in the decision-making
process, For the same roasons discussed
in our propasal for the pollstant-
specific NO» increments regulations {71
FR 8895, February 23, 2003). we belicve
these faclors are also fuifitled for Py«
by emplaving the permit review
procedures,

1. AQRY Roeview by Federai Land
Manager snd Reviewing Authority

In this finad rule, we apply the
axisting reguirernents o evaluale
impacts oo AQRVs in Class aeeas (see
pxisting 40 CFR 31.166(p) and 52.21(p))
1 PMy ¢ The existing requireients for
an AQRV review, which Congress
opplied tu SO, and TSP, provide
Fedoral land meanagers (FLMs) wilh the
respansibilily to review source impacts
on site-speailic AQRVs o Class |arvas
aned (o bring aoy alleged adverse
impacis o the atiention of the revicwing
authority. Under an incroment
approach. we consider this review o be
wn additions! measure shal helps satisfy
the factors in seclions 166(c) and 160(2)
whicl renuire EPA's pollutlant-specilic
PSIY regulations to peolect {1) air quality
values, and 12) parks and other special
areas, respeclively,

Two Statestocal agency commonlers
supporied our proposal (o apply the
reqairements o evaluate impacts on
AQRY in Class Tareas (0 PMe s review,
However, one commenter indicated thal
FLM review does nol and cannot assere
the prevention of all significant PM; s-
refsled deleripriion bagause L applies
unly Lo the construction or modificalion
of very large stationary subrees {eg.
{actories and power planis) affeciing
Class Larvas, This contmenter pointerd
out 1hal Class | areas do not include
Bureau ol Lund Management wilderness
and wilderness study areas
{oncompaasing mory than 15 million
acresh, 341 ol the nution’s 390 naiional
park uniis {only 39 national parks are
Class 1), and iany U.8, Forest Service
lands Gineluding @ number of witderness

arcash The commenter added thut FLAM
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review does not help te ulfill section
160(2)’s goal of preserving and
prolucting air quality in “ether areas of
special national or regional natural,
recreaticnal, scenic, or historic value,”
such as State and tocal parks, wildlife
rofuges, recrention areas, lakes, and
historic arcas, none af which are Class
I aroas. In addilion, the commenter
noted that FLM review doces not apply
to emissions increases from sources of
PM3 s and precursor pollution other
than major stationary sources, such as
molor vehicles and non-major industrial
sources {which are sources that emit
substantial amounts of PMz 4 and
precursors). Alubama Power v. Costle,
636 F.2d 323, 362 [D.C. Cir. 1979)
(Alabania Power) (expressly recognizing
that “{slignificant deterioralion may
occur due o increased emissions from
unrogulaled minor sources.”).

The commenter also assertad that
FLM reviow is ol limited reach even
where it does apply. Under the current
PSD regulations, a Stale must consider
an FLM's objections and must justify ils
decision in writing when it disagreos
with those objections, bul 1he State can
slitl issuc a PSD permit over those
objections unless emissions are
predicied to cause an excoedance of the
applicable increment. The commenter
believes that. given these limitations,
EPA cannot plausibly claim that the
cxisling provision for FLM review
ensures the proservation. pratection,
and enhancement of air qualily for parks
and natural areas theoughoult the nation
as required by scclion 160(2) of the Act.

In our rulemakings addressing PSD
for NO«, EPA exlonded the AQRV
review procedures sot forth in 40 CFR
51.166{p) and 52.21(p) to cover NO;.
These AQRV review procedures were
established basod cn section 165{d} of
the Act, and they were originally
applied only in the coniext of the
stalutory incremnents for PM and SOa.
Howaver, because they also address
many of the factors applicable under
section 168(c) of the Act. EPA alse
applied them 10 NOy through
regulation, In this final rute, we sre
amending the existing PSD regulutions
to exlend. as proposed. the AQRV
review procedures lo include PMa s by
explicilly including PMa s in tho
regulatory lext that now simply
references “particulate maller.” See new
40 CFR 51.166(p)(4) and 52.21{p)}{(5).

Seclion 165((])) creates a scheme in
which the FLM and reviewing authorily
musl review the impacts of a praposed
new or modified source's emissions on
AQRVs, The Act assigns Lo the FLM an
“affirmative rosponsibilily” to protuect
the AQRVs in Class | areas, This is in
nolable contrast to the reviewing

authorily’s responsibility for protecling
the increments—including Class |
increments. The FLM may object to or
concur in the issuance of a PSD permil
based on the impact, or lack thereol,
lhal new emissions may have on any
nffecled AQRV thal the FLM has
identiflicd and for which informalion is
available to the general public. If the
proposed source's emissions are shown
nol 1o cause or contribule to a viclalion
of n Class I increment, the FLM mav still
prevent issuance ol the permit by
demonstrating to Lhe salisfaction of the
reviewing authority that the source or
modification will have an adverse
impacl on AQRVs, Section 165(d)(2)(C).
On e other hand. if the propesed
souree is shown to cause or contribule
10 a violalion of a Class | increment, the
reviewing authority (State or LPA) shall
not issue the permit unless Lhe owner or
aperalor demonsiraies lo the setisfaction
of the FLM thal there will be no adverse
impact on AQRVs.? Thus. the showing
of cempliance with the increment
delermines whether the FLM or the
permil applicant has the burden of
satisfaclorily demonstrating whether ar
nol the proposed source’s emissions
would have an adverse impact on
AQRVs.Y In any cvenl. the FLM plays an
importanl and material role by raising
these issues for consideration by the
reviewing authority, which in the
majority of coses will be the Siate.
Exlending the AQRV review
procedures of the PSD regulalions to
PMa s helps (o provide protection wilh
respect Lo polential adverse effecls from
PM s for parks and special areas (which
are generally the Class I areas subject 1o
this review) not afforded by the
increment system alone. As discussed
later. we belicve the faclors appliceble
under section 166(¢) of the Act can be
[ulfilled when the review of AQRVs is

a Even i snch o waiser of e Class 1 increnund
is oltowud upon o fimling of ao advorsy impact, 1o
stren pIuA comply with such eminsisng
limitations as nisy bes noressaey (o onsuro that
ultsrnative fiu rements spociffisd inthe eedes for SO
or PM sra wol exceuded, The altemative lncremoents
ure gearally o the Jovel of ta Chasy 1 Incromuenty,
with the lone excuption heing n mone restriciive 3.
honr incremeat for SQ., Section 163(A[2)CIv).
T EPA matke tliis provisinn upplicable to the PSD
provisiony for NO« ot the Jevel of the NO; Class [
inermnent (33 FR 3704, 50 FR 40656) uned
substitanat] the PM o, Class 11 incremeons fae e
shitittory altornative PA metonients, whieh were
Tasee an TSI (56 FR 21622). This lnad rule
expads this proviston to inchde tha PM; « Class
T increments as wll, Ser 4 CFR SUBRIPHA wod
Ar2(pia),

s reapoisi e concerns that Cluss Linenement
wonld hinder growth i areas sacronding e Cliss
1 sran. Congrass established Class | increments asa
nwans of duteemning where the burden of pranf
whould Ko fur o demunstition of ndverse oHm ts on
AQRVs. Sear Seniode Duliale, Jusie 8, 1977 (3 LH at
725}

applied in conjunciion with increments
and other nspucts of our PSD
regulations. In thosu cages where the
incremenl is not violated and the
reviewing authority agrees that a
proposed project will adversely affect
AQRVs, the parks and other special
areas witl be protected by denying
issuance of the permil or by requiring
the applicant 1o modify the project to
alieviate the adverse impacl.

Wa read the legislative histery 1o
show thnt Congress intendad the AQRV
review provisions of section 165(d) lo
providu a special layer of protection.
heyond that provided by increments.
The Senate commiltee report stated the
Tollowing:

A second test of protection is provided in
specified Fedesal land areas [Class | arens},
such as national parks and wildernoss areas;
these arens are also subjected to s review
process based an the effeet of pollution on
the srea’s air quality related values.”

5. Rep. 95-127.a1 17, 4 LH at 1401.

As we stated in the NO: increment
rule, we believe the term “air quality
values” should be given the same
meaning as “air quality related values.”
Legislative history indicates thal the
term “air quality value”™ was used
interchangeably with the term “air
quality reloted value” (AQRV) regarding
Class [ lands »*

The commenter is correet Lhat the
FLM for AQRV) review applies only to
Class 1 areas, and not 1o other “special”
aroas such us the numerous State and
local purks and some other areas that
could be seen as being covered by the
proteclive purposes ol section 180(2) of
the Act. This luvel of coverage by FLM
review to protect AQRVs was
established by Congress when It enacted
the PSD program, including the
purposes set out in section 160(2). Thus,
we conclude that Congress believed Lhat
the special areas nol designaled as Class
I aroas ware properly addressed by the
other elements of Ihe PSD program. As
discussed lurther in the next section,
onc such elemenl is the requirement for
sources lo conduct #n “additional
impacts analysis,” which includes an

™ Seer 5. Rop. 93=127. ut 12, toprintnd it 3 LH ot
EM86, 101G [escribing the gool of protectiog “air
quitity valuos™ in “Fodural Yanels—sateh as nutional
prarks unck wilderness areos and intrnationl
parks.” nned in thi next paragraph and subsequent
fext using the wem “air quality sefalod valies” i
dleseribe the sarmo goal): il wl 35, 36 (“The bill
chiarges e Fuderol Jand mannger and te
supirvisng with o positive tale o protect ot guedity
verlims assecinted with the had areas nader the
iwrisliction of th [FLMI® and then describiag the
statatlory lenw as “uir quality relstind values™), H.R
Roport 93=564 at 532 [des nbiog duty of
Administrator to cousidor “ais quality valwes™ of die
trilxal und State landds in resolving e appeat of o
tribal or Stute rechesignation. which is dasseibud in
ther Frd il as “sir quality cobatesd vadues™),
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analysis of the impacts on visibility,
soils. and vegetation of the proposed
source and assorinted growth, regardless
of the classilicalion of the arca impacted
by the source. Note alsa thal slales have
the option under the Act of desigrating
additivnal areas as Class Tarcas and
providing for AQRV review for these
Stale Class Laveas if they belipve that
there arg areas within Wheir borderes that
merit such protection.

The commenter is nol cosreat in
saving that the reviesy Lo proiect AQRVs
does nol apply 10 emissions inusoases
frem sources other than major statienary
sources, Whilt it Is generzlly true that
& major stationary souree may tripger the
anajvsis as part of the required P50
review for new major slationary sources
and major modifications where such
source’s emissions incroase may aflect 2
Class § area. the review itsolf mchades
the fipacts on an AQRY of other
amissions in the arca, including
cmissions from ao-major sources. In
addition, stales nmay mlopt reguirements
in their Siate implementation plans (o
require certain minor sources seeking a
purmtil to undergo an AQRV analvsis if
they choeose 1o de so.

Wa spree with the commenior that tha
ADRV review has certain limitstions in
thal & Stale can, under some
crreumslances, issue o PED permil over
the objection of the FLAM, Here again,
Congress cnabled this oulceme swhen it
provided hat a permit would nol be
issued when tie FLM domonstralus "o
the sulisfaction of the State” thut the
sgurce will bave an pdverse impact on
AQRVs in a Class | area. Section
165(dH2HCHiiL We read this provision
t0 reflect Congress's judgment on the
appropriate balance belween Stte and
FLM discration in the reach of AQRY
roview. That said. when o revicwing
aulbority dectines lo follow a
delermination of adverss intpact by the
TLAL the roviewing anthorily is
vepected Lo provide a rational basis for
doig sa, and a revimviog anthorily’s
rejection of an FLM's finding may not be
arhitrary and eapricicos. As staied by
EPA's Environmental Appeals Board in
tn the Matier of. Hadson Power 14—
Buenao Vista, 4 E.AD, 258, 1992 Wi,
4454661 [Ocinber 5. 19482 His Section
LAk

Staes do not have uadeitered diseretion ta

v : e determines that an
FLAL has et setisbictonily deinonstrated an
mpact o AQRVS o the propesed
Gaulity. the State mis| providue a “rational
fasis” for such a conclasion, “given e
FLA alfirrmative responsibility and
expurtise regording the Class Tarsus withia
irusisdichion.” 50 FHROZR340, July 12,

. Arhitrary and capricious rejecuns of

adverse impact deorminations are not
sirstaipable. {eitulions omined),

Tn sum, the commenter correcily
enumerated some of the limitations of
the AQRV review undor the Act,
However, such review is only one
clument of the [wll PSD program. which
must be evaluated against e statatory
requirements in their entirety. We
coittinoe to believe, as previowsly
statec, that under 2o ncremaent
approach, FLM review for AQRV
impacis is ao additional measure that
helps satisfy the faclors in secnons
166[c and 160021 ol the Act {which
require EPA’s pollutant-specific PSD
regulations to pretect 1} air quality
valves, and (2) parks and nther special
areas, respectively) in balanee with the
other slamftory factars. We ade that the
ARV raview requirements of the
existing regulations mirror these
requiraments in the Act. which refluct
Congress’ judgment uf how AQRY
review shoild properly be used to
promote thie purpeses of the program as
sei oul in section 160 of the Act,

5. Additinnal lmpicts Analysis

The “additional impacts anaivsis™
requirements sel forth in our pacl 51 and
52 S0 regulations also hetp fulhll the
vrilesta and goals and purposes in
sections 166(ch and 164, The additional
impacts analvsiy invelves a cose-by-case
review of potential harm te visility,
soils. and vegenwtion in Glass Hand 11
areas that could aceur from the
coastruction or madilicativa of & PSD
souTCe,

Sections 51.HiG{o} 1) and 52.21e)(1)
of the PSD regulatinns require thal a
permil pravide the follnwing analysis:

vais of the bnpuirmaent Lo visibility,
s ool vegetision that woudd cecuras a
M of the source or modification and

i mamercil, residentiad, industriat
and pther g fpssociateel with e somce
or modification. The vwiser or operator pesd
nat provide an analysi ha fnpact oo
vegatativn having no sigaificent cormnerclal
nrraereational value,

This requirenient was based on
soction 183{e}3)N) of the Act which
provides thit EPA cstablish regulations
thaf require “an analysis of te ambicat
airguality, climate and meteorology,
terrain, soils and veuclation, and
visibility at the site of the proposed
major simitting facility spd o the area
potenlislly affecied by vmissions from
sueh facilipy © * *7

As mentioned ia the previous section,
one camypenier argued fhat the
provisians for protection of Chiss Tarcas
ars of ne help a fulfilling the goal st
forth ig section 160{2) of the Act o
preserve and protect air qualily in the
countless "uther areas ol specii

aational or regional ratural,
veereational, seenic, or historic vatue”
such as State and focal parks, wildlile
refuges. recroation arvas. Jakes and
historic areas. none of which were
ariginally defined by Congross as Class
T areas,

We ackanwledye (hat the special
provisions [or protecling Class Larcas
are noi applicable lor protecting areas
ihat arce nel designated as “Class 1.7
However. we believe thal the
“addifienal impacts analysis” provisions
are nspecialiy hetpful for satislying the
reguirements of section 166{cj in Class
I and Class T arcas, including the types
af areas described by the commenier.
that ars: not Class [ areas but are worthyv
of special protection hevond what might
be provided by the NAAQS and
incroments. 40 CFR 51,166{0) and
52.21(0}. These areas are nol subject lo
tha special AQRV review that applics
ounly in Class | arvas, While the
additional impacls analvsis 5 not ay
intensive a review as the AQRV analvsis
requiced in Class 1 areas, the
requirement to consider impiicinends (o
visibility. soils, and vegetation through
the additional impacts spplvsis
contribriios 10 satislying the factors
applicabe under section 166(e} of the
Act in ull areas, tncluding Class H and
Class Il areas,

. InstaliaHon of BAGT

The requirenent that new sources and
modilied sources subject to PSE appty
TACT is an additional ineasurs 1hat
helps to satisfy the factors in seclions
1G6{e), 16001}, and 16002) of the At
This requicement, based v section
1631a)(+4) of the Aci. is alreudy inchuded
in EPA’s PSD regudations for a)
potintants senerally and thos. in Lhe
2007 NPRM we considered it to bea
purt of the regulatory framework for the
Ageney's pollvtant-speciic regulations
for Phls o 40 CFR 5116060 and 32.21(j).
{Our exisling regulatious dofine “hest
available contrel technology™ us "an
pittission Hmitation * * * hasod on the
maximum degree of reduciion for vach
poiluiant subject to regulation under the
Act * % *awhich the Administraior, on
a case-hy-case basis, Laking inlo sccount
energy, environmental, and econonie
impocts and other costs, determines is
achivvablo for such source through
application of pruduction processes or
svailible mothods, systems, and
lechniques * * 730 0FR
SB60012) and 52 00012, This
putieiint control technology
requirement, in praciice, hus roguired
significan! eductinns in the pollwant
emissivns increases from new and
modificd sources while also stimulating
the pa-going improvement of control
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technology. The control of PM: .«
emissions through the application of
BACT helps to protect air quality
values, public health and wallare, and
parks and other specinl arcas.

E. Final PM: « Increments

Based on our evalualion of the effects
ol PMz s and a balancing of Lhe criteria
in section 166(c) of the Act {and the
incorporated geals and purposes of the
Acl contained in section 101 and Lhe
statulory PSD program in section 160 of
the Act). EPA has eoncluded that the
“safe harbor” increments for PM; s
(which satisfy section 166(d) of the Acl)
are sulficient o fulfill the criteria in
section 166{c) when combined with the

other measures described caclier thal we
apply to PMa.s. Since several of the eight
fuctors applicablo under section 166(c)
are satisfiud by adopting the lramework
and other measures described earlier,
our development of these increments for
PM: s was guided by the four remaining
factors thatl may not bo lully satisfied by
the framework and other measures: (1)
Protecling AQRVs: (2) protecting (he
public health and welfare from
reasonably-unticipaled adverse elfects;
(3) protecting the air qualily in parks
and special arvas, and (4) insuring
vconomic growth.'! In accordance with
the “contingent salo harbor” approach,
1o determine tho specific characleristics
of the proposed increments, we first

established safe harbor increments
reprosenting the level of effectiveness
necessary o satisfy the “at least as
elfective as” requirement in section
166(d) of the Act und then conducted
further analysis 1o delermine il
additional measores are necessary lo
fulfilt the requirements of seclion
166(c).

1. Idenlification of Safe Harbor
Increments

Using the percontage-ol-NAAQS
approach under proposed Option 1, as
explained in section V.C.2 of this
preamble, we derived the following safe
harbor increments for PM; 5

increments (ug/m3)
Averaging period ?g‘?‘gg
H Class | Class il Ciass Nl
Annual L TS~ .. 15 1 4 8
24-B0UN cooecceecaeraee o a5 2 9 18

The table shows PMzs NAAQS levels
(primary and secondary NAAQS) a1 15
ug/m? for the annual averaging time and
35 pg/m? for the 24-hour averaging timo.
See 40 CFR 30.7. From these NAAGQS
levels, we calculated the safe hatbor
increments based on the same
percentages that were vsed by Congress
lo csiablish the original PM increments
[measured as TSP) in seclion 163 of the
Act, i.e.. 6.6 percent of the NAAQS for
Class I areas, 25 pereent of the NAAQS
for Class I arvas., and 50 percenl of the
NAAQS for Class [l areas. \We have
concluded thal increments wilh these
characieristics are sulficienl to satisfy
the requirement in scction 166(d) that
we adopt increments (or other PSD
regulations) thal are “al least os effective
as” the increments established in seclion
163 of the Act. See EDF v. EPA. 898
F.2d a1 188, 190.

Nine commenlers supperted proposed
Oplion 1. cither explicilly or implicilly
suppotling our method of calculating
the sale harbor increments used to
develop incremuents for PM: s, One of
these commaenters, while agreeing with
the safe harbor increment approach
under Option 1, disagreed with our
analysis of the adequacy ol the safe
harbor incremenls, as discussed in other
sections of this preamble. Qne
commenler wha opposed Oplion 1
{based on the bolicf that section 166{a)
of the Acl is not Lthe appropriale basis
for PM. ¢ increments) nevertheless

" We have puraphrased these facloess hore and in
etlier sections bo Fac iLitate thae exphoation of sy
reiasoning However we ncagnize, 18 wa did in aur
regulutivn for NOy, thal the statitocy liguagu is

supported the percentage-of-NAAQS
approach for developing PMa s
increments under the statutory authority
al seclion 166{{).

A commenter who opposed our
proposal to calculate increments using
percentages of the NAAQS argued Lhat
this agproach for setting the PM» 4
increments is nol sciendifically
supparied. This commenter indicaled
that basing the PM,  increments on the
same percentage of the NAAQS that
were used 1o sel PM, incremeats based
on the TSP NAAQS ignores the
relationship belween PM, and PM; ¢
emissions, which may be much different
than the relalionship belween TSP and
PM emissions. The commenter argued
that, betause the ratio of PMa s lo PM),
emissians is 0.8. it appears thal using
the percentages proposed by EPA would
indirectly resteict PM, /TSP emissions
and sir quality impacts 1o
proportionally lower levels than the
PM,q ineremenis in ordor 1o avoid
exceeding the PM.: ¢ increments. The
commenter conceded that using the 0.8
faclor lo set PM2 s increments may seem
too high, but assertod Lhat using the safe
larbor approach would sel increments
lor PMs < 1hal are too low.

We conclude that the commenter is
mistaken in saying that the PM. <
inceerients use the same percentugs of
the NAAQS Lhat were used 1o set the
PM s NAAQS, We ndopted the PM,,
increments using the “equivielent

S
brazuder than the shonland wo usg been fue
cuveRisnce.

12 Nt that the PMo incroneent may sl s more
Hitiag In areas whers mech of that Lo rement Jns
sty hees consumedl.

substitution” approach set forth under
section 188{1) el the Act. Under that
approach. rather than caiculating tho
PM o incremunts as specilic percentages
of the PM s NAAQS (using the same
percentages thal Congress used for
selting the stalufory increments for PM
and 50:), EPA determined the lovels of
the PMy, increments that could
represent an exquivalent amount of
inerement consumed, as if the TSP
incremunts were stil] in cffect. See 58
FR 31622, june 3, 1993, al 31626-31627.
Nevertholess, the commenter is corroct
that, in cases where the ratio of PMs s to
PMyu emissions is 0.8 for an individual
source, the source may have to reduce
lis PM o emissions mere than would
otherwise be necessary lo meel the PM,,
increments in order to conirol ils PMa g
emissions sufliciently 10 meel the sale
harbor PMa s increments, ' This is
because Lhe sale harbor PM; 4
increments are less than 80 percent of
the PM,, increments. For example, the
Class IT 24-hour PMa 4 safe harbor
increment {9 ug/m?} is only 30 percont
of the corresponding PM ) increment
(30 pg/in?).

Tﬁc underlying reason thai the safe
harbor PM: s increments are so much
less than the PM,, increments s that the
Pz s NAAQS are much less thin the
PMy NAAQS. 1 This is the resull of the
evolulion in our knowledge ubout the
health and wellare offocts of PM, in
patticulur the effects of the line PM

'3 Thue 24-hour PAL: s NAAQS (35 gg/m ') i abo
2 purcent of e 23:boue PMio NAAQS (150 pg/
m')
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represeited by PAE 5. We Lelieve that i
is filting for PM; s increments Lo reflect
pur greater knowledge about P s
affects (as embodivd in the NAAQS)
rather than 1o simply matntain the
conlral level required by the Pl
increments as suggested by the
commenter, M this rosulls in Phlr g
increments that are mere limiting tao
Piie increments. we beliove thal this
pulcome s appropriate in light of eur
statutlory requirement o provent
significant dolerioration of aic quality as
it relates to Phizs.

2. Data Used by EPA for the Evitluation
uf the Sale Hachar Increments {or P2«

We evaluated whether measures ather
than the safe hachor increments are
necessary by analveing primarily the
scientific and technical information on
the health and swelfare effects of P s
contained in the June 2005 QAQPS Staff
Paper whick accompanied the last full
review of the PM NAARS completed in
205

Soction 166(a) of the Act provides thal
EPA estahlish pollutani-specific PSD
regulations. such as incremets, sfter
the establishment of @ NAAQS [or the
applicable pollutants. The Act provides
hat EPA will promulgate new PSD
regulations under section 166. including
gow incremaents il appropriate, within 2
vears [rom the promulgation of any
NAAQS after 1977, Within that Lime
frame, the health and welfare
information osed for the selting of the
NAAQS would also be "curreat” for
purposes of establishing pellwant-
specific PSD rogulations. We believe
this shning reflects nangressional intent
that BPA consider the same bady ol
information concerning a polivtand’s
halth and wolfire eifects when il
promulgales the NAADS and
subsequent PSD increments for other
measures) defining significant air
quality deterioration for the same
pethatant. However, whan we nsed tha
sammee nfurntition as the basis lor our
proposed poliuiaat-specilie PSB
regulations, we evalualed that
information under the legal criteria in
sertion 166 of the Act rathur than the
criteria in section 100 applicable to the
promulgation of NAAQS. Sue EDF v,
EPA, 898 F.24d u) 180,

Al the e of our proposal of Phi«
increwents. we ad just compluted a
revieny of the PR < NAAQS. Thus, the
information used in e NAAQS review
was current and Lnely Tor pueposes of
gatablisking prilfutant-specilic PSN
repulitinns fae Mz - On Octobuer 17,

o i3 2006 upelated the
ks by 13red and vesudiedd

14K17.

T tevieaw oo piels
yesiots s b, which H
st pus gvend sdanibands far PREE

2006. busend primarily on considerable
new datit on the akr quality and humao
health elfects for PN o directly . EPA
revised [he primary and secondary
NAAGS to provide increased profection
of public health and wellare by
relaining the level of the annual
standard and tightening the level of the
24-hour standard from 65 10 33 pygm
while retsining e 23-hour PA 4
NAAQS and reveking the annual PM
NAAQS. The informalien comtained in
both the 2004 Criteria Bocwsment and
2005 Staff Paper that was used for the
latest revies of the PRNAAQS was
also considered for the purpose of

o aluating the PM- < increments that we
Eave established in this fral rule.

The 2004 Criteria Docuinent and 2003
Seaff Paper are the products ol o
rigorous process that is followed to
validate and interprot the avadabie
seientilic and technical information.
and previded the basis {or
recormmiending the Ph: . NAAQS. In
accordanre with the Ast. the NAAQS
process begins with the developmeni of
“air quality eriteria” under section 100
for air peliutants thal “may reasonably
bu anlicipated to endanger public health
or welfare ™ and that come from
“umeraus or diverse” sources. Scotion
108(a){1). For cach NAAGQS coview. the
Administrator musl appoinl "an
independent seientific review
commitiec composed of seven members
of the National Academy of Seienees,
one physician, and ong person
representing Slate air poilutioss controd
agencies,” known as the Clean Air
Sgientific Advisory Commillee
(CASAC) Section 109{d}2i{A). The
CASAL is charged with recommending
revisions to the criteria document and

NAAQS, und advising the Administraior

on severat issucs, including areas in
wiiich additional knowledge is required
I appraise the sdequacy und basis of
existing, now, or revised NAAQS.
Section 109dHZHDBLIC)

*Adr qualisy crileria™ muosl reflect the
atest seienlific knowledge oo “all
identifiably elfects wr public healtls or
wolfzre” that may msult from a pollitan
prusence in the mubicnt aie. Section
108(uj{2). The scientific asseasmints
censtiteling air quality eriteria generally
nhe the form of a “criteria docwmoent,”

a rigarens reviesy of pli pertinent
seienlific studics and lated
informiation, The EPA also develops o
“stall paper” 1o *bridge the gap” belween
the sticatilie revivw and the judgments
the Administrater must inake (o 5ol
standards. See Naturel Resources
Defense Councilv, EPA ["NRDCT), 902
IF.2d 962, 967 {0.0. Cir, 1498). Bath
documents undergo exiensive scienlific

peer review as well as public notice and
comment. See. e.g.. 62 FR IB6542,

3. Suope of Effects Considered

The elfects ol ambicnl PAlz
concentradions mdav inciude effects from
secondarily-formed Phly . Thus. when
we analvzed the datn in this rulemaking,
we evaluated the health and welfire
elfucls of both direct PMa ¢ and
secondarily-former Pha s that may
resull from the wansformation of other
puellutants such as S0; and NOx. This
was consistent with the approach we
daescribed for addressing these effecis in
the review of our pollutant-specilic N>
ircrements regulations, 70 TR 59590,

4. Bvalualion of the Health and Wellare
Effects of PM: .

Alrbarne PM is not a specific
chemical entity. but rather is a mixture
of Hiquid and solid particles from
diflferent seurces and of different sizes,
compesitinns, and propertics, Particle
size disiributions show that mmospheric
particles exist in two classes: Fine
pariicles aad coarse particles. The
indicator for line particles is PM: «
which represents that populalion of
partivles that is mostly less than 2.5
micrometerss in size. The indicator for
thoraeic coasse particles is “PM 2o
whiclh represents purticles sized
belween 2.3 and 10 micromelers. In the
last twn reviows al the PAMI NAAQS,
EPA concludaed that thege lwo
indicalors, becauss of thaoir different
spurces, compuosition. and furmation

subclasses of PM pollation far purposes
of setting ambical afr quality standards.

Fine PM is devived direatly from
combuslion maierial that has volaiilized
andd then condensed 1o form primary Phi
or [ram precursor gases, such as S0
and NOy, reacting in the atmosphere o
form secendary PM. Maojor compenents
of fine particies ace sulfoles, strong acid.
ammionium nitrale, orgatic compounds.
rrace elements Gncluding metals),
elementad curbon, and water, Primary
sl sezondary fine particles have long
tifelimes in the 2tussphere (days o
weeks) and travel long dislances
{Lhundrads to theusands of kilomaters].
They lend to be uniformly distribatid
over urbian areas and largor regions.,
especinlly in the eastern United Slales,
As a resnll, thoy are not easily iraced
back to thair individual sourcus.
i Fleadth Elfects

The EPA reported important aragress
since the last PA NAAQS reviaw in
acdvancing our understunding of
patential mechanismys by which ambient
PM: ¢, alone and in combinadion with
other pollutanis, is causully linked 1o a
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number of key health elfects. The more
extensive and stronger body of evidence
used by EPA to study the healih cffects
ol PMa2 s in our latest review identified

a broader runge ol effects than those
previously documenled, involving
premature morlality and indices of
morbidily {including respiratory
hospital admissions and emergency
room visits, school absences. work loss
davs, rostricted activity days, cffects on
lung function and symploms,
morphological changes. and aHered hosl
defense mechanisms) associated with
both long-term and short-term exposure
10 PM3 5. A more detailed discussion of
tho health cffects associated with PMa s
is contained in the 2007 NPRM. 72 TR
54127-54128. In addition, an overview
of the scienlific and techrical evidence
considered in the 2004 Crileria
Document and 2003 Slalf Paper can be
found in our propesed rule for revising
the NAAQS for PM (71 FR 2618, fanuary
17, 2006).

b. Wellare Effects

Ambient PM alone, #nd in
combination with other pollutants, can
have a variety of effects on public
welfare. While visibility impairment is
the mosl noticeable effect of fine
Enrlicles present in the atmosphere,

oth fine ond coarse patticles can have
other significant welfare-relaled effects.
including effects on vegetation and
ecosystems, materinls (e.g., soiling and
carrosion). and climaie change
processes,

[n reaching our decision in 2006 to
revise the suite of PM secandary
standards, EPA laclored in several key
conclusions from the scienlific and
technical information contained in the
2004 Crilerio Document and 2005 Stafl
Paper. These conclusions included the
following: (1) Pil-relaled visibility
impairment is principally relaled lo fine
patlicle levols, and most direcily related
to inslantancouws levels of visual air
quality associaled with shorl-lorm
averaging periods: (2) PMa s
concentrations can be used as & general
surrogale for visibilily impairment in
urban areas: {3) any secondary NAAQS
for visibility protection should be
considered in conjunclion with the
regional linze program as a means of
achieving appropriale levels of
protection agains! PM-related visibility
impairmeont in urbin, non-urban, and
Class | arcas nationwide; (4) the
available evidence is nol sufficient to
support distinet secondary standards Jor
finu or course particivs {or any non-
visibilily relaled sellare effects: and (3)
the secondary slandards should be
considered in conjunclion with
protection afforded by other pragrams

intended lo address various aspects of

air pellulion effects on ecosystems and
vegetation, such as the acid deposition
program and other regional approachus
1o reducing pollutants linked 10 nitrato
or acidic deposition.

In this rulemaking. EPA has reviewed
the scientific and technical informatian
cencerning webfare reluted effects
considered in the 2004 Crileria
Document and 2005 Stall Paper lo
delermine whether there is any basis for
modifying the sale harbor increments
develaped [or PMa s to satisly the
criteria under sections 166{c) and 160 of
the Act. Our review includod
informotion on visibilily impairmenl,
and cffecls on vegetation and other
ecosystem camponents, materials and
soiling. and climate chunges. A detailed
discussion of the various welfare effects
we considered for evaluating the safe
harbor increments for PMa ¢ is contained
in the 2007 NPRM. 72 FR 54128-54133.

5. Fundamental Elements of Increments

As we have proviously noted, under
the model established in the Act and
priar EPA regulations, the function of an
increment is not like that of the NAAQS
in thal an increment is nol intended to
set a uniform ambient pollulant
conceniration “ceiling” scross the
Uniled Siates. See 70 FR 59600. Insiead,
while both increments and NAAQS
generally serve ta limil ambient air
pollution levels. increments are
desigoed to aliow a uniform amount of
poilutant concentration increase for
each arca in the United States having a
parlicular classification. i.e., Class [, I,
ot HL The amounl of the allowable
increase is measured against a basaline
air qualily level that is typically
different lor cach particular aren. 1%
Beecausa the baseline air quality level
varies {rom one localion o another, and
is not eslablished for o particular area
unlil a source proposing fo construct in
that area submits a complete PSD permit
application. il is nol passible 10
delermine what the maximum ambiont

oltutant concentration attainable will

o for a given area {lo be used to
determine the prolection afforded by an
increment against poteniial adverse
cnvironmenial effects) until the specific
baselino air gualily level is knowa.

For the roasons described in our NO»
increments rule, our objoctive is to
establish uniform increments, consistent
with the increments for 502 and PM
ariginally established by Congress, that
allow the same fevel of deterioration for

1% 1 should B aled, bownver, 1hal atr Bistegem
does ot aliow alr petlution luvels in an xon o
increase beyond the smbisal concomtaation ulfa
pollutant dliat would exeesd the leval allowend by
thu NAAQS

cach orea of the countey having the
same classification. 70 FR 59601. It is
importan! lo undersiand thal increments
are nol intended to reduce ambient
concenirations of an air pollutant below
existing baseline {evels in each arca, but
rather lo define a level of allowable
incrense in pollutant concenteations
above baseline levels, and to identify
the level ot which “significant”
deterioration oceurs for each arca, in
accordance with s specific
classification. 70 FR 59600.

6. Gvaluation of the Safe Harbor
Incremenls

As indicated carlier (in section V.E.2
of this preamble), mindful of the
considerations made ahoul the
fundamental characteristics of the
incremoents, we reviewed the scientific
and technical evidence availablo for the
2005 review of the NAAQS for PM in
order lo determine whether, and to what
extent. the “safe harbor” increments
might need to be medified in order 10
prolecl air quality values, health and
wellare, ang parks while insuring
cconomic growth consisient wilh the
preservalion of clean air resources in
accordance with seclions 166{c) and 160
ol the Act. As we did in our evaluation
of the safe harbor NQ: increments (78
FR 59603-59606), we relied on an
approach that evaluates how protective
the sale harbor PM; 4 incroments are by
comparing the marginal pollulant
concenlration increasos aflowed by the
safe harbor Incroment levels ogainst the
pollutant concenlrations at which
various environmental responses occur,

We analtyzed the available evidunce
from both a quantilative and qualitalive
perspective 1o reach a decision about
whether we should modify the
conlingoni safe harbor PMa ¢ incremonts
and whethor we have sulficient
information to select a specific
aliernative level, averaging tims, or
pollutant indicator for the increments.
As a rosult of our nnalysis, we proposed
to concludo thal it was not necessary (o
modify the safe harbor increments to
protoc! humun health, address non-
visibility wellare effects, or further
protact visibility, This analysis is
described in delail in the 2007 NPRM.

Alfter considering tho comments on
aur evaluation of the safe harbor
increments and the conclusions we
reached in the 2007 NPRM {sumimarized
in the following paragraphs), we
continug to believe that the sale harbor
incromuents for PM, 5 (which satisly
section 166(d) of Lke Act) are suflicient
te fulfill the crileria in seclion 166(c) of
the Act {and the incorporated goals and
purposes of the Act in section 101 and
the PSD program in section 160) when
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combined with the uther measures
deseribed carfiar that we appiy (o Pz s
Consequently, this final rule establishes
the PM; 5 incranents @ the fevel of the
proposed safe harbor increments.

An environmental group subnuitted
exlensivi comnments asguing thal the
Phiz s safe hacbor ineroments are not
sulficioni 10 meel the Act's requiresents
for PSD and thal our analysis was
inadequate, and two other commenters
subaniited more narrowly largeted
comments in this atea. A summary of
the major comments. along with our
respanses. follows. A mere detailed
treatment of the commesnts can be lound
in the Response to Comments document
[or this rulemaking, which is avaiiable
in the rulemaking dockael.™®

The eavironmental group commentoer
staied that EPA bss not complied with
soction 168{c) of the At becauge the
Agency has nol made a finding or
demenstrated that the PRz « PSD roles
will {as required by section 160(2] ol the
Ant} preserve. protect, and enhance the
urr quality i parks and special areas.
The commenier asseried thal EPA
clicred onty vague assertions Lhal the
proposed inciemens would “satisfy
statutory factors and thal thev, along
with other pregrams, would “heip” o
futfitl thwe statulory purpuses. The
commenier weat 6o Lo argue that EPA
sppghl to excuse its failure jo show
fullittment of the statutery purposes by
asserling thal it cannot develop a
uniform, guantitative, dose-response
selaticnship between fine particle fevels
and corlain coosystem impacts {oiling 72
TR 54134), bul that, even if true, such
u claim does nel excase the agency from
satisfving its statutory duly under
section 166{c,

e conclude thit the 2007 NPRN
demanstrated thal tie safe hacbor
increments. in combination with the
other uspects of the regulatory
framewoerk, fullil) the statniory
requirainenis despite the scientifie
uttcerlaintios, We reiterate that linding
wilay, The et that we did not. in the
2007 NERM, uxplicily state thisas a
finding does not diminish the
demonsiralion mada there and
reiterated in this preamble,

The envitnrmentsl group commenter
believes that the relationship babwean
PAds < and adverse effees can be
juantified to i greater extent than staied
hy EPA. Regarding acid rain and other
adverse eealngiual iimpacls, the
commenter asseried thn ariticad foads
can be established as o way of
saantilying and linniting the Phirs
canlribution to degradation, und aoted

e

No. LpA-HQ-OAR-200

arsasaed on hine 2D S

that eritical luads are now used by
authorities in Europe, have been
endorsed by leading Novth Asnerican
scicnlists, and have been used by
Fuderal land management agenaies. To
comply wilh seclion 166{c). the
commenier belioves that EPA must
establish o mechanism 1o supplement
the nationally vniform increments with
additional measures. incloding a
requirement 1o estnblish srea-specific
critizal loads or equaily protective
limils, where necessary to prolect and
enhance air guality in specific parks and
naiural areas.

With regard te the critical load
concepl, we agree cencepluatiy with the
commgnler that critical loads could be
used Lo supplemant the oxisting
increments, especially as o means of
proteating the known sensitive
ystems within Class Lareas. White
we disagroe thet the eritical loads
concept can bo used as an affective
replacsment Lo ineromeonts for Hmiling
air quality degradation, we balicve that
the congept olfers considerable promise
in helping to protect sensitive receplors
in specific Class Tarcas, However, we do
ool believe that i1 svoald by approprinte
al s time To establish a requirement
far arva-specific critival Ioads under the
BSD prograw, I aur 2003 PSD rile for
NOs increments, we indicated that
stales could propuse using information
an critical laads as part of their
approach for managing air quality in
their individual SiP-approved PSD
programs, but sufficient information
was pol vet available for CPA o
incorporaty the use of critical leods into
ke national PSE program. See 70 FR
30G1Y

The concept of eritical loads is usclul
for eslimating how much pellution a
particulor ceosyslom can oxperience on
a prolonged basis withoul shawing
advarse effects. In additien to
addressing the eppoerbinity lor using
critical loads ander s NO» ingremon:
rule, EPA has addressed the concepl of
criticat londs in the last review ol the
PRI NAAGS and currenily in the
sucondary NO/S0. NAAQS review.!
To date in the United States, critical
loads huve bad their primary
application in the area nlalmossheric
depesitiun of sullur {5) and nitrogen
iN) B the Bast review ol the PM
NAAQS. EPA Iound that amhient PM
was coptributing to the total load of
pollstans entering the U5, eonsystem

{or BALLLPA i Hn: folln
definition of “cgitival lew]™
sl i Expreitre ta s or mose pofintoats be
wehiin I signili et ianniub offer b on spocil
sepsitive cleteents of the suvromment dansbanine
weeneshing ta preseat kaowhedge.” Ser puge G35,

anmuatly. However, the review also
concluded thet there were insufficient
thista Tor the vast majority of U.S.
peosysieoms tial differentiate the PM
cantribution to tolal N [aitemte] or §
fsuifnte] deposition to allew for
practical application of this upproach as
a basis lor developing nationa)
standards tu protect sensitive U.5.
ecosystems from adverse ceffects celaled
to PM deposition.” The 2005 Siaff Paper
fur she PM NAAQS. in reaching this
conclusion. addrassed various
impartant factors, inchiding (1) the hck
of a long-lerm, historic database of
arnuad spuctated PR deposition rates Lo
establish retationships between P
deposition und ccosysiem responses;

{2} uncestainty in predicting Lhe amount
of PM deposited to sensitive recepiors
from measured concentralions of PA in
the ambient air; and (3] he unique
niture of vach ecosvstum and the
current inability Lo exirapelate wilh
conlidence any effect from ouu
ecosysiem to anather. The 2665 Stall
Paper rocomnended (hat EPA give
soricus allenlion to the oriticat foad
concept eand recommanded the
collection ol dasa from a "greater viriely
of scosystems over longer time scales to
deiermine how ccosvsioms respend to
dilferent foading rates aver time.” 2005
Salf Paper al page 7-149.

The review of e secondary NAAQS
for NOs, and sulfur oxides [SOx). which
is curren:ly undenway. s evaluating
peotogical offeets due to the atmospheric
depesition of NOCand S5O+ The two
tnain tarseted effects are acidifivation
and ratrieat enrichment i boll aquatic
and terresteial ecosystenms, This reviesw
is allenipting 1o use critical loads to
evaluate the impact of curresst
depositional loads and abiernative loads
in several case study areas. [Hownever, as
meniioned enrlies. the estimation of
ccosyslem critical loads expressed in
teems of PM requires long-tero
acosysiem-livel dala on spuciaie
depuosition rates for which ap adequate
database §s currently lacking for most
sites in the United Slates,

The environmenty) growp eommenler
absu assurted that the safe harbor
increments would allow Ph; . air
quatlily to deterioraie to the lovel uf the
NAAQS in muny locations, According
ta the commenter's analysis. at 35
percond ol the iscations with PMa s
arsnitors thal were nol alresdy
excerding the PAL . NAAQS, 24-hiour
PAL - concentrations would be allowed
1o inceease up to the Jevil of the
NAAQS. In addition, the anulysis
shawed that Tor B4 percent of locations
nol aleardy exceeding the NAAQS, the
24-hour PMs « concentrations weuld be
alewad 10 incrense to i level of 30 ug/
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m? or more. The commenter believas
that ablowing such levets would not be
pratective of public health, given that
we stated in the 2007 NPRM that we
had previously found that P, s
concentrations less than a range of 30-
35 yg/m? (24-hour average) were
protective of public health fciling 72 FR
54128).

The environmental group
commenler's analysis showed similas
results for the proposed annual PMa ¢
increments. The commentor asserted
that PMs ¢ concentralions would be
allowed 1o increase up lo the level of the
annual NAAQS in 55 percont of the
locations that are currently in
attainment, and that 87 percent of theso
sites would be atlowed PMa. ¢
concentralions of 12 pg/m or higher.
Apain, the commenler believes that
allowing annual concentrations at or
above 12 pug/m® would not be proteclive
of public hoalth, based on our slatement
in the 2007 NPRM that we had
previously found that PM.
concenirations less than a range of 12—
15 pg/m? {annual average) were
prolective of public healih {citing 72 FR
54128).

We do nol believe that increments
must be set al levels that ensure that the
full amount of increment will be
available in all locations. The statutory
provisions in the PSD prograrm have
always been clear that a source must
demonstrate thal it will comply with
both the NAAQS and increments for any
pollutant. Consistent with congressional
intent, the PSD program does not allow
a source to violale lhe NAAQS just
because ils emissions will not eauso the
incremonts to be exceeded. [ the
increments ware Lo be developed in
such a way that all arcas, taking inlo
account current ambient air quality
stalus, would be able 1o nilize the full
amounl of increment, then the
increment levels would have Lo be
unnocessarily stringent in areas thal are
substantially cleaner than levels
allowed by the NAAQS.

Congross recognized that all areas of
the couniry might not be able 1o utilize
the full amount of increment when they
provided provisions within the Act
requiring that both the NAAGS and
increments must conlinue o be met al
il titos. In arcas whare the [ull amount
ol increment is not available duc to
levels of pollution approaching the
NAAQS. states may need 1o require
emissions reductions al existing sources
lo accommoadate the desired amount of
economic growth. Hence, we da not
helieve it is reasonable lo unduly
reslricl economic growih in cleaner
areas by setting more restrictive
increments to help maintain air quality

levels below the NAAQS in arcas which
are currentlv only marginally
attainment.

In addition. wo disagree with the
commenter’s assertion that the
increments will nol prolect public
health, In selting the PM» s NAAQS al
35 pg/m? (24-hour) and 15 pg/m*
[annual), EPA concluded that these
levels pratect public health with an
adequate margin of saiely. Rogardless of
the level at which the increments are
sel, 0o source is permitlod to cause the
NAAQS 1o be exceeded. That is, as
noted previously, the upper bound on
the permissible conceniration of PM; . is
determined by the increment or the
NAAQS. whichever is more restrictive
in cach particular case. Thus. the entire
framewaork of the PMa ¢ regulations,
including \he safe harbor increments. is
protective of public health. In asserting
otherwise, the commenler has
misconstirued our slalements in this
regard.

In 1he 2007 NPRM section on the
healih effects of PM, s (72 FR 54127-
54128), wo discussed the fact that we
considered selling the 24-hour NAAQS
in the range of 30 to 35 pg/m* and the
annual NAAQS in the range of 12 to 15
ug'm3. Howaover, we concluded in
seiling the NAAQS thal 35 pug/m? (24-
hour} and 15 pg/m? {annual) are
protective of public health with an
adequate margin of saluty, We did not
suy, nor do we believe, that PM; 4
concentrations must bo bulow 30 pg/m>
(24-hour average] or 12 pg/m? (annual
average) lo protect publie health.

Tha environmental group commenter
believes that there is o quantifiable
relationship botweon visibility
impairment and PM; s levels, ciling the
2007 NPRM discussion {72 FR 54135) as
well as the masl recent Criteria
Document and Staffl Paper for PM3 .. The
commenter pointed oul thal in the 2007
NPRM {72 FR 54135), EPA cbserved Lhat
the proposed Class 1T short-term safe
harbor increment of & pg/m?, if
combined with 1he estimaled daily
background levels in most areas ({.e., 10
rg/m?), would be below the minimum
values recommended in the 2005 Stalf
Paper for the secondary short-lorm
standard for PM: s (which was 20 pg/
m?*). Rather than supporting the
adequacy of 9 pg/m™ as an increment
level to protect visibilily. the
commenter helieves that this shows Lhat
the sale harbor increment is inadequale
becawse consumption of an increment of
9 pg/m* comhined with background
tevels alone would cause an area to
reach within 1 pg/m? ol the staff-
recommended value of 20 pg/m®. The
commenter added that most arcas would
have PM s pollution from motor

vehicles and slationary sources in
conceniralions substantially greater than
background luvels, easily placing these
areas above 20 pg/m? {citing the 2005
Staff Paper at 2-77).,

The covironmenlal group commenter
wenl on to assert that the sale harbor
PM: ¢ increments will nol bo suificient
1o protect visibility in parks and other
natural areas. In the 2007 NPRM, we
stated that a 24-havr avernge PM: 4
cancentralion of 20 pg/m?* corrolates 1o
a visual range of approximately 25 10 35
kilometers. 72 FR 54129, The
commenter asseried that Lhis visual
range distance Falls far short of what the
National Park Service cansiders to be
good visthility lor national parks,
adding thal the National Patk Sorvice
has stated that visibilily used 1o be 90
miles (143 km) on average in eastern
parks, and 140 miles {225 km). on
average in wostern parks.!® The
commenrler stated that the safe harbor
increments would allow parks and olher
natural aroas lo experience PM, ¢
pollution that is correlated with a
25-35 km visual range.

The visibilily impairment issue is
more complex than suggesied by tho
environmental group commenler. In
addijtion to predicting whal the
maximum ambicat change in air quality
is for a particular area, a visibilily
impsirment assessinen! considers such
things as the frequoncy. magnitude, and
duration of visibility impacts in arder (o
conclude that an adverse impact will
occur.

In addition, the environmental group
comimenter misconsiruad the
illustration we included in the 2007
NPRM. We noled Lhat the lowest level
wo considered os a secondary PM; 5
NAAQS was 20 pg/m?, which was
considered to address visibilily issues in
urban areas. We alse noted that in mosl
areas, the estimated 98th percentile of
daily hackground concenlrations is less
than 10 jg/m”. In adding the Class It
safe harbor increment (9 pg/m3) 10 the
98th percentile of background levels, we
were simply showing that even in the
worst case, lhe combination of the safe
harbor incremant and background PM; «
would not exceed the most stringent
level we considered for the secondary
PMa s NAAQS. The commenter
presenlod his rough, worst-case
calculation as if it represented the
Lypical situation that woeld result [rom
the safe harbor incremonts. In addition,
the environmentstl group commenter's
slatements do not apply (o parks and
special arcas that are classified as Class

" Thin comsneeter civel Sttp. /v s ym
shen notun s wancehisibihite and haze i for
histueic visihiliey in nathonal parks,
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1 arcas because the saje harbor
increments for sach areas are much
lower.

Aunother commentar stated that the
proposed 24-hour Class T incresend (2
pafm?) would not be protective of
AQRVs, particuardy visibility. This
commenter noled that the National Park
Service uses i 5 percent change in light
extinction from estimated natueal
conditions as he threshold for “adverse
impacts” o Class [ visibifity, The
commenter indicated that depending on
the constiiuents of the ambiont Pha s
an<t the humidily, a concentration of 2
ugfin? in a typical Class 1 area would
result in o change in light exiination
ranging from 13 1o 80 percent in the
Wostern United Staies and [rom 8 to 50
percent irs the Eastern United States
and, therefare, would likely constitute
“adverse impacls” o Class T visibility,
While acknowledging thal the FLA may
stiti delermine that the visibility in the
Class | area is adversely affecled by an
{ncrense in concentration that is less
than the increment., this commenter
pointed vut that we staled in the 2007
NPRM that “generally speaking an
incremoent should not b so farge that it
routinely resulis in substantially more
pollution in Class arcas than is
generatly acceptable under the AQRV
approach” fciling 722 FR 54135} The
gommenter concluded that the propased
23-hour PAL .« increment does nul meet
ihis test and recommended thal EPA set
a lower Pz s 24-hour incremenl.

This commanler appears to have
ideptifipd a worsl-vase scenariy in ferms
of increment concenirations. wrd
although we agree with the visibility
impacts related to Lhose concenirations
discessed in the conument, we do nol
betieve the proposed increment level
campromisus the protectinn of visibility
or pther AQRVs, Although the "AQRV
(ost” uses 3 pereent light extinction as
a sceoening threshold. the determination
of adverse iupact is made on a case-hy-
case basis takieg into aceount the
aeographic extent, inlensity, duration,
frequency., and tlime of visibilily
impairment and how these tactors
correlite with visitation (o the Class |
arca, The suggestion that the 5 percoat
threshold is rousinely excesded by FSD
sources or that an absolute worst-case
scenario is acouring fo the geographic
axtanl, intensity, duraiton, and
frequency that woukd warrant an
adverse bnpuct defermination iy
susupported, especially considering the
relutively few adverse imgpael
determinations that have been wade in
the pasl. 1t s, however, important o
nole that the AQRY analysis is
independent of the PSD incremen
amtlysis: whether er nol the icremen

is projected o be exceeded dnes not
delermine the need Tor an AQRY
amadysis. The determinating that a
facility does or does pol canse an
adverse impact on a Class Larea is nol
solely contingent upen the PSD
incremaent, so we do nat believe tha
lowering the proposed increment is
necessartly more protective of the
AQRV.

With respect to these bwe
commenlers’ concerns about visibility
prolection. we gentinue (o helieve Ul
the increments cannot be expecied Lo be
the sale means of prusecting various
wolfare concerns. {n the 2007 NPRA, we
stated that “visibility peotettion in Class
I areas is more adequalely provided by
the AQRY process.” Congress defined
AQRYs lo specilically include visibility
and left it for the FLAS o define other
special annbutes of Class | areas that
warranted special prolection, We also
noted thal Congress has established
several visibibiv progroms that targa
emissions reductions io achieve desired
visibility benefus. See 721 FR 54135,
Colleclively. these protective pregeams.
along with the totality of the PSD
program. offer an effective means of
addressing unique local problems thal
caneot bo addressed solely by unilorm
national incremanis.

However, the envirommenlal group
gommenter assirted that these other
programs wiil nol fuliill the statutory
purpases. As discussed previously in
sections V.4 and 3. the commenter
does zot helieve that FLM review in the
AQRV process and the air quality
impacis analvais required by seclion
165(a) of the Act are adequate. We
disagree: see sections V.Dd aad § for
more delail on the commants and our
rSPONSES.

The en vitopmanial group commyenier
also noted that we cited the regional
frazn progrant as a juslification for
adopling less protective PSD rules
{reforring lo 72 FR 5417257, but the
commenter pointed out that The haze
progrum applivs only o Class Lareas
and does nul apply al all lo the majonty
af the nation, whicl is Class i, The
gommenter further noled that we stated
in the 2007 NPRM thiat “sone Stae and
locad povernments have alse developed
programs o improve visual i guealily
in spucific urban areas™ (eiling 72 FR
54135). and painted oot that we gave no
spocifie informalion on such prograus,
ger any information about the visibility
protection that they provide beyond tha
provided by the propnsed increments,
The commenter askud thal we identify
ihe specific Stale and local prograras,
and that we spegify haw much visthilive
proteclion such progrions are providing.

The commenter is correct that the
regional haze program directly
adiresses anly Class Larvas. As we have
discussird belose. these are the areag 1hal
Congress defined as deserving ol the
most prodection uadar PSD, including
the visibitity protection provisions in
subpart 2 of title 1. part G ol the Act,
which is the ststutary basis for the
rupional haze program. While Class T
areas are the target for the regional haze
program, we believe that muny arcas of
the nation will receive collateral
visibility benefits from this program. As
errissions of the potlulanis that cause
regional huze are reduced. many areas
in (he paths of tanspoct will benefit, In
nddition, ns discussed previeusly in
section V.IL3 of this preamble. PSD
applicanis must prepare an analysis of
“sther impacts.” including visibility
impacis, in arvas other than Class |
areas.

Regarding State and local visibility
programs. in the 2005 Stafl Puger EPA
described several existing programs (o
improve visual air quality in urhan
areas. These programs ware localed in
Duenver, CO: Pheanix, AZ: and Lake
Tahoe, CA. Alsa, the stales of California
and Vermonl have cacl established
standards Lo protect visibility. See the
2005 Staff Pupur. pages 6-17 through
6-23.

The environmonial group commenter
cited the 2007 NPRAM [72 FR 54133)
whers we suid that the use of "distingt
Pt increments fur visibility peoteciion
is not the most effective means of
adldrassing the visihility probtem.” The
commentor helioves that this claim is
basod on false premises, including the
ide tdiscussed proviousiy) that other
programs cffuctively protect visibiliy
mitinnwide, and the iden (hat the only
apting is a “distinet” Pil increment [or
visibility protectivn. As o the latter, the
comnmenier siated that EPA can
siremgthen the sale harbor facrement o
unsure visibility protection and need
not adopt a separate “visibiliey”
increment, In addition, the commaenter
assiried that EPA has ignored the
stututory mandale that te PSD rules
fullill the statutory goals and purposes,
and that we conned shirk thal statutory
duly merely breiuse we claim some
other tvpe of aclion would be "more
affective”

We continua to beliove that Class |
area visibiliy protection under e PSD
program is appropriately addressed via
the AQRV process. As mentioned
pravipusty. Congress explicidy included
“yisibilitg” a5 an AQRV Jor which FLAs
would have an affirmative responsibility
to protent in Class {areas under teir
jurisdiclivns. Wherue the FLM
suncesslully demonsirates thal there
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would be an adverse impact on the
AQRV {e.g.. visibility}, a State cannot
issue a PSD permit, even whon the
sourco’s emissions do nol vielule the
PM: s increments. In addition, wo
continue to balieve that the analysis of
other impacts. including visibility. in
non-Class 1 areas is the appropriale
means of addressing visibility
protaction in these areas. as envisioned
by Cangress when it enacted the PSD
provisions of the Act.

As a result, we do not believe it is
neeessary to create a distinct increment
{e.g., with a diflerent averaging period)
or to lower the safe harbor increments
to protect visibility in urban, non-urban,
or Class [ areas across the Uniled States.
Wa roach this conclusion in proper
considoration of the other, more direct
approaches being used to address
visibility problems in the Uaniled Siates.
The primary such approach, the
regional baze program, is within the
PSD framework for P, 5. Nole that parl
Coftitle t of the Act, “Prevention of
Significant Deterioration of Air Quality,'
includes subparl 2, which is the
stalutory basis for the regional haze
program. Regarding our consideralion of
olher State and local visibility
protection measures that are outside the
PSD frametwork, we do nol believe il is
reasonable le disregard these area-
spocific moasures that focus on the
prefecences of individual communities
where a uniform rational increment for
visibility protection gi;cncraily cannol.

The environmental group commenter
also staled that the proposed PSD rules
fail to vnsure fullillment of the
“enhancentent geal” set oul in the Arl,
The commenter noted that section
101{a} stales as the Act's firsl purposu:
“to protect and enhance the qualily of
the Nation’s air resources,” while
section 160(2) states that 1the purpose of
the PSD program is to “preserve, protecl,
and enhance” air quality in parks and
other special areas. The commenter
assoried thal the proposed rule did nol
address these enhancement
requirements or explain how the
proposed incraments would fullill those
requirements.

This same issue wus raised in the
2005 PSD rule alfirming 1he NOa
incroments. At that time we expressed
our belicf that the goal to onhance air
quality in netional parks und wilderness
areas is implemented through the
regional hitze program while the PSD
program focusces oo preserving and
prolecting air qualily in these areas.
However, when a PSD increment
violation is idenlified, we agree thal
EPA may require a Slale to revise its SIP
1o correct the violalion. See 40 CFR
51.166G{a)(3). Otherwise, we do not

interpret these PSD provisions lo
autherize us (o direct stales in their SIPs
Lo achieve reductions in emissions (rom
exisling sources for PSD purposes,

We recognized at that lime. and
conlinue to believe, that the grawth
manzgemunt gonls of PSD may alse be
fulfilled when the states adopt controls
an existing sources that would reduce
emissions and allow growth lrom new
sourees and major modilications to
existing sources wilhmd causing
signilicant deterioration. Under the
increment approach, we have
intorpreted the PSD rules to allow states
lo require reductions from existing
sources in order o expand the atlowable
incremunts and, thereby, allow for mare
growth under the PSD program.
However, we have never required statoes
to do so0 bocause, in the absence of an
increment violation. we do not believe
scction 166 and other provisions in parl
Coftille I of the Act give us the legnl
authority to mandute such reductions
for PSD purposes.

Another commenter staied thal the
PM: 4 increments should be twice the
reeommended levels becavse scientific
studies do not supporl the need for such
low levels for prolection of hiealth and
wellare. The commenter believes that
increments at the proposed levels would
jeopardize the goal of providing
opporiunities for economic growlh. Tho
cominenlor expressed concern over
EPA’s use of epidemiologic studies and
questioned the ability of such studies 1o
provide a religble evaluation of health
risks. The commenter claimed thal
upidemiologic studies are capable of
finding associalion between a substance
or exposure and a health elfect but
rarely capable of determining if there is
causalion, while loxicological studios
using randomized (rials are specifically
designed 1o delermine causstion. The
commenter added that other factors
providing evidence {or cousalion
include dose-response relationships,
consistency, and repeatability of
studies, which the commenter said nre
nol present in the sludies cited by EPA,
The commenter specilically referred lo
two studies, acknowlodged by EPA to
show no evidence of a dose-response
relalionship gradienl beiween PMa < and
specific health related effecls,

We disagree with the commenter's
recommendatian that the increments
should be twice the proposed (and final}
levels, The scientilic studies to which
the communter referred pertain to
sludios thal EPA used to determine the
health-based NAAQS for PM: «, and we
do not believe it is relevant to this cule
to respond o comments related to the
setling of the NAAQS. The NAAQS are
designed 1o protect public heaith and

welfare: incroments then are intended Lo
insure that air qualily in clean arcas is
not allowod (o deteriorate significantly.
and the PSD regulations insure that any
such deterioration does nol lead Lo air
pallution levels that exceed the levels
dufined by the NAAQS.

As discussed previously, we are
finalizing this rulemaking using the sale
barbor approach under section 166(a) of
the Act. Using this approach, we
calculated the “safe barbor™ increments
as percontages of the NAAQS
comparable to 1he percentages that
Congress used to establish the original
statulory increments for PM and SO..
These values represent the level of
offeclivencess necessary lo satisfy section
166{d) of the Acl, and could be
tightened il necessary based on further
analysis to determine if additional
measures are necessary lo [ullill the
requiraments of section 166{c) of Lhe
Act, Thus, under this appeoach and on
this record. we do not conclude that it
is appropriate to finalize increments at
levels any less stringent then the safe
harbor inerements, as the commenter
recommends.

7. Compliancoe Delerminations lor the
PMa « Increments

a. Modeling Complinnce With PM. 5
Iacrements

Section 163(a} of the Act provides thal
“In the case of gpy maximum allowable
increase * * * for a pollutant bascd on
concentrations permitied under the
national ambient air quality slandards
for any poriod olher than an annual
period, such regulations shall permit
such maximum allowable increase to be
exceaded during one such period per
year {emphasis added].” Accordingly.
the existing PSD rules aliow one
oxceadance per vear of each shorl-lerm
increment defined by the rules. See 40
CFR 51.166(c) and 52.21(c). Wilh the
addilion of the PMa 4 incremenis to the
list of maximum allowable
concentrations in the PSD rules, the
cxisling provision allowing one
exceedance per year applies equally 1o
the 24-hour PM: 5 increments as well,
Thus, when maodaling increment
compliance, 1he highes! value of Lhe
second-highest modeled increase in
estimaled PM: s concentrations al each
model receptor for the 24-hour
averaging time should be less than or
equal to the maximum allowable
increase for PM: ¢ For the snnual
increments, the modeled annual
averages should not exceed the annual
maximum allowable in¢rease for PM: o,
See EPA’s “Guideline on Air Quality
Models™ a1 40 CFR parl 51 appendix W,
seclion 10.2.3.3.
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We did nol expressiv state in the 2007
NPRM the implications ol adding P
increments to the existing list of
increments in 20 CFR 51.166{v) and
52.21(c) of the PSD regulations,
Neverthuless, it should have boen clear
at the time that, in the absencs of
alternative languags for Phly o the
vxisting provision aflowing one
exceodance {or the shori-lenm
incremenis would apply to the
increments for PR ¢ along with the
incremends already listed. We did not
receive any commoenis either supporting
or opposing these methods Jor
detarmining compliance with the PMa<
incremaonts,

We recognize that the above approach
for detenmining compliance with the 24-
hour PM. ¢ ingrements differs from the
approach coatained in guidance that we
provided in a March 22, 2010 memo
titted “Modeling Procedures for
Demonstrating Complinnee with Pias
NAAQS,” which sels ferth a procedure
designed to demonstrate complinnce
with a statisticaily based standerd that
is met when tse 98th percentile 24-hour
ron enlration is luss than or vqual o
a5 wo/m*. A similar dicholomy exists for
the 24-hour PR, increments and
NAAQS, where compliance with the 24-
hour PM » NAAQS s based on an
expecled excopdance form of the
sinndard.

b. Coundensable PM

Jaitially, the EPA will noj require PSI
applicants under the Feders] PSD
program lo consider condensabli: PM in
emissions calculations 1o determineg
whether a proposed projoct is subject v
the PSD requirements, Ia addition. we
will not require the cendensable portion
Lo bu considered in the requicted PMa «
air guality anabvses. In our May 2008
PAL . N3R implementation Role, we
anncunced thal we would not require
thut stales address condensable PAL e
astablishing enforcoable emissions
Himits for aither PA G or PR o in NER
permits until the completion ol o
reansition period. Further, wa indicnted
hat the transition pesiod would end
Janusry 1, 2011 unless EPA advanced
the date through the ruloreaking
process. We also indicated that such
ralemaking would jovolve the
assosamestt angd passible revision of test
muthods {or nweasuring condensable
vitissions aad king connnent o an
varlier closing dale for the tansilion
periacd in the NSR program if we are an
wack o meed oLr expectalivns (o
complute the test methods role much
carliee than January 1. 20110 [n

1 W prapesd 1t gaotheds for measuting
v PMy a0 includting s sradonsslibe PM emissions,

addition, states that have developed the
necessary [ools are nat precluded from
acling lo include condensable PR
emissions in NSR permit actions prior
to the end of the transition petiod,
vspecially i il is required inan
applicable §IP. See 73 VR 2633428346,
. PM; ¢ Precursors

In the 2007 NPRM., we proposed fo
add S1Ls for PA, 4 tu the PSD
regulitions at 40 CFR 31,166 and 52 21
{Tho SILs are described more fully in
section VI of this preamble.]
Accompanving these S1Ls, we proposed
10 add a new paragraph 1o the
regulations explaining that the
requiremoents fur a source impact
analysis for M ¢ wanld be considered
to be satishied, withoul Turther air
qunlity modeling, if it were 1o be shown
thit the merease in direel PMag
emissions from the source or
madification will cause air quality
impacts less thau the prescrbed Siks for
Phiy .. The reasoning at the time was
that state-of-the-art maodeling would not
be available o adequalely account for
secondiary PA: Cimpacls resulting fram
emissions of precuvsoes of Py o eg,
SO5 and NOy. Neverthehess, the existing
PSD rules currently dufine potenlial
precursors of Ph; < Based an the
propesed tanguage, the reguired
complisnee demonstration for the Phlas
NAAQS aud the PAL «increments
(when promulgated) would be Hmiled
by regulation to an aoalysis of direct
Phl s ¢ smissinns, and would not include
consideration of cmissions of PRIy s
provarsors for comparing the modeled
source hutpacts 1o the preseribed S1s
for ]’,-'\'I: <.

The impacts of Phl; s precursors on
ambient concentmmtions of PR < cannet
he determined from the dispersion
madels that EPA has currently appraved
far modeling individual PSD sources.
Such mindels are not designoed 1o
consider chumical transformistions that
aceur in the atmasphere afier the
precursor craissions have bean released
[rons the sonrce. Consideration of these
sransformalions is necessary 0 be able
to add precursor impacts into the iolal
modeled wmbiont P s concentratinngs
for comparison to thi SILs for PAL <,

The technical tools needad to
complele a comprehensive analysis of
all emissions that conieibute o ambient
concenlrations of PMs o are only inthe
developmental stage: nevertbeluss, we

frenn st ns y siad e o March U5 000 T4 TR
S2U70) fncthe e setic s wer e U sinnmits on
whi ther o end 3 NSH wansition period for
pilensable PO carlier th e ey 8 OPDIE We
snicipiate pubdient ook oba find mde annoencing
NSR s o periad in oy

U NS R HIRT R
h:EETN

birlieve that it would be inapproprinte lo
redirict the regulatory language in such
a way that fiure regulatory
amendments wonld ba required to
enable the inclusion of procursor
impacls in the PM: s apalyvsis as the
necessary lechaical tools become
availably. Estimating techniques are
being developed thal will be able to be
applied e the PM: s analysis in the near
future, which could not be required if
the regulatery language precluded them.
We ackaowiedge the concerns that have
been expressed by some commenters
abeut the shorlcemings of not
considering the impacts of PM; s
precursors under the Pha s air qualily
analvses. Accordingly. we beliove that
the new provision for applving the Sils
for PASs « to the required nnalvses for the
NAAQS and increments should aot be
salf-limiting by specilving the use of
only direct PM: 5 emissions. Instead, the
new provision contained in this final
ritle provides that the tesbwill e based
on whether “the emissions increase

= = caypuld cause * * ¥ air quality
impacts lass than [the PR < SILsL" See
aew 40 CFR 51.1660k){2) and

32 21 k12 We bedieve that it would be
nrave effeLtive to reiy on interim policy
and guldunce us appraprinte to heip
deterinine {he best methods available to
make the required assessmoent of source
irpiais en ambiont PMy s resulling from
dpy emissinns,

. Final Action on Trigger and Baseline
Dates for P« Increinents

In the 2007 NPRM, wi proposed as
part ol Oplion 1 to require the
implementation of e PR s increment
system [apnual and 24-hour incromenis)
with new baseline areas, baseline dates,
and triguer date, Specifically. we
proposad that the major seurcr Baseline
date and trigger date. hoth fixed dates,
would be deflined as the effeetive date
of the final rule amt weould reftect a dale
1 year from the dide of promulgation. in
accordanee with section 16608} of 1he
Act B condrast, under Qption 2 fhot
2 amd 2B}, we proposed 10 establish
noew baseline dates fur the 24-hour PA Lz,
increments. bot 1o retsin the existing
baseline areas and dates for the annuael
Phis « incremenis bocause the annual
incresmanls would ba equivalent
suhstitules Tor the existing aonual Phy,
cremenls.

B bight of the then-curreat and
uxpc.‘:im] frenuds in PAL conventrations,
aur jedgment was that starting with new
sasnline dates on or affer the offcative
date of this ouie would moke the PSD
increments for PAL « more prefective,
Wo proposed that any cinissions
wduclions seourring prior b the
effentive date al this rule would lower
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the baseline concentration rather 1than
be used for expanding the PMa s
increment. If a retroaclive baseline date
wore 1o apply. omissions reductions
occurring prior te the effective date of
this rule would serve te expand the
available incremenis, enabling more
nesy pollution than would otherwise be
allowed to occur.

Wo also exprossed our belief thal
starting with diffurent baseline dates to
implement incremeals for PM;  would
be appropriate because Oplian 1 treats
PM: 5 cssentially as a “new” pollutant
for purposes of PSD and section 166 of
the Acl. We conlinue to beliove that
establishing a new bhaseling also
overcomes sipgnilicant implemesialion
cencerns Lthal would otherwise oxist if
the existing PM baseline were
maintained. In particular, il we werg to
require sources and reviewing
authoritics Lo conduct PM: 4 increment
analyses based on the minor source
baseline dates previously cstablished
years or even decades ago under Lhe
TSP or PM,y program, they would have
to attempt to recreale the PMa ¢
emissions inventory as ol the minor
source baseline date in order 1o
determino the baseline PM; «
conceniration for the arca. For carly
minor source baseline dates in
parlicular (e.g., 1976 in some arcas of
the Uniled States). eslablishing the
emissions inventory for PM; 4 would be
extremely difficull, cumbersome, and
potontially inaccurate because historic
emissions invenlories did not include
PMa « emissioas. For all of these
reasons, we proposed Oplion 1 as our
preferred oplion and requested
commenl on this conlingent safe harbor
approach for annual and 24-hour PM: ¢
increments under Oplion 1.

Under Oplion 1. we praposed that the
PM; s incremenis would be subjected to
a 1-vear delay consistenl with tho
procedures under seclion 166(b) ol the
Acl, which provides in general that
these rules “shall bocome effective one
year afler the dale of promulgation.”
Alternatively, we sought comment on a
60-day delay as parl of our proposal
under Option 1. 10 the proposal we
requested comment on L argumenl
that, while the Adl includes a 1-year
implementation delay for new
increments, the samo provision calls for
EPA to promulgate new incroments
within 2 years ol lhe promulgation of
the NAAQS. Given fhat these Py
increments are being promulgated more
than 2 years after promulgation of the
NAAQS. we expressed our belief thal
the overall congressional inlent
reflected in section 166 ol the Act could
possibly be mat by seiling the effective
date: of the PMa 4 increments earlier than

the “one year after tho date of
promulgation” provided in section
166(b) of the Act.

Twolve commenlers supported our
proposal under Option 1 to establish
new trigger and bascline dates Tor P,
regardless of the particular increment
option that they otherwise supported.
Tﬁcse commenters generally saw now
dales as being Lhe best approach because
of various problems that would result
from retoining existing trigger and
basuline dates. Some commenters
claimed that it would be technically
dilficull to Iry to reconstruct old
inventories 1o determine the amount of
PM: s omilled by sourees in the past,

One commenler stated that
establishing PM, « increment
inventories using exisling PM,, bascline
dales would be “extremely difficult,
cumbersome, and necessarily inaccurate
and unrelinble as historic emissions did
nol speciaie PMs « emissions.” A Stale/
local agency commenlter said that it
would be “virlually impossible for
States to calculate the PMa s component
of previously consumed PM,,
incromenls because data oa the fine and
coarse fractions of source emissions are
largely unavailable.”

Yot another commenter claimed that
“resurrecting PM; « inventories based on
the PM, baseline datos would be
insurmountable.” Similar comments
wure echoed by several commenters
who supported the use of legat autharity
sel forth in section 166(1) (“equivalent
substilution” approach) for developing
the numerical values lor the PM, «
increments. One of these commenters
statod thal he did not “believe the
eslablishment of ncw baseline dates for
PMz s would abandon past cases of
increment consumption for PM .,
because the 24-hour PM,, increments
would still be in offect * ~ *."

One commenter suggested thal YEPA
establish 1he trigger date as of the date
when it officially established Ihe non-
altzinment and aflainment areas for
PMa 4 thal is, April 5, 2005." The
commenler explained that this approach
Is tonsistent with the PSD regulations
from thoir inceplion and partiaily
mitigatos EPA's delays in implementing
the PSD program for PMa 5. The
commenter believes “that States should
be required to use the bascline arcas
previously established for their PSD
program, unless the process lor
redefining these areas sirfcily follow
procedures in the PSD regulations and
EPA policy.” The commenter ¢laimed,
“Lhis will minimize any inconsistenl
applications of the regulalions for
PM:s"

One commenter notod thal aur
propased PM; ¢ incremonts were very

low and “facilitios may find themselves
immediately out of compliance with the
PM; 4 increments upon promuelgalion of
the rule. based on a fanuary 1975 or
1977 huseline dote,”

One commenter indicated that the
liistoric TSP/PM,; baseling dales should
be retained, This commenter fvored Lhe
equivalent substitulion approach under
section 166(f) and. consistent with that
approach, retention of the existing
baseline dates.

Having considered all the comments,
we believe that the most reasonable
approach for addressing the relevant
dales associaled with the PM. ¢
increments is to starl ancw with the
baseline date concopt. As already
mentioned, the commenlers have
identified difficultics that would occur
if the PM; s emissions inventory lor
increment analvses had 1o be created for
an carliar period ol {ime, and the
existence of these difficulties supports
the approach under Option 110
estublish new dates for implementing
the PM; s increments. Also, these new
baseline dates for PM; ¢ increments witl
nol undo the current prolection
provided by the existing increments for
PM because we are nol revoking the 24-
hour or annual PM s increments under
this new rule. Accordingly, (his fina!
rule eslablishes independent PMa ¢
increments using a “trigger date” and
“major source baseline date™ thay are
separate from the dates defined for the
PMy increments. Consequently, new
minor source bascline dates and 1he
corresponding bascline arcas will be
used for the annual and 24-hour PM. 4
incroments, and will be established
when a source applics for a PSD permit
any time on or afier the new trigger date
for P 5. {See also the discussion about
ehanges to the definition of “bascline
arca” in section V.G of this preamble.)

The “major source baseline date” for
PM. s is being set as Octobor 20, 2010—
the date of pubficotion of this final rule.
The seiting of this date differs from
previous major source baseline datos
which wore sel as the dato of
publicalion ol the proposed rule, but is
similar 10 the major source baseline date
set for the other increments in that the
dale precedes the oFfective date for
implementing the increments, and
thereby requires 1that cerlain major
source amissions incroases thal eccur
before the trigger dale retroactively
count toward 1he amount of increment
consiuned.

The “trigger date” is being sat al
Gctaber 20, 2011, which is T year after
the date of promulgation of this final
rule. We are using (his approach 1o
define the date on which the M, 4
increments become clfective as 1 year
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frem the date of publication, consistent
with the 1-vear defay required undur
section 166{(h) of the Act. This date for
e “trigger date” separales the
applicability date of the Phizs
increments from 1he effective date of
this final ruls in genaral, but also
ensures that the “Tainor source baseline
date” for PA; 5 Tor any porticular Pz
attainment or unclassilable area cimuot
be established until alier the increntenls
hecome offective in this faal rule. The
jplementation of these dates as part of
the PMa s increment system is discussed
in greater dutail in section VL of this
preamble

" We recopnize that snme may stilk have
u coucern abont aur decision o sct Ui
wajor souree baselioe date as Lhe date of
publication of this flinai rule in light of
the fant Lhat the PAMa s NAAQS bave
buen in place since 1897 howover, we
Belipve that the sekction of possible
earlier dates would require siates o
retroactively establish PAL s emvissions
inventories for incroment anaiyses
during it pariod when sources woere
generalty not required to contuct PM. <
air quadity analvses. Hence, given the
Lick of infermalion, and considering the
teehnical difficultics (o doing so. wedo
st believe that it swoudd be appropriste
to renuire stales and seurces to
retronctively account Jor Pl s
increment consumplion by seiing the
major souree baseline date al an eartier
date than the date we have seiected,

G. Definition of “Buseling Area” for
FRATC

No changes were proposed with
respect 1o the definition of “bageline
area” for Phiy < increments. One
commenltey, iowever, aoled thal {agt in
claiming that we did net adeguately
acrount for significant impacts of Phlas
for purposes of defining ke “haseline
aren” for the Phls ¢ incramaenls. Usder
ihe esisting regulations, lhe
estabdishment of a baseline area for any
PSD incrarment resulls fram ths
subimittal of the first complele PSD
spplicadion. and is Lased on hoth the
tocetion of the proposed sowrve and Ui
impact of the source’s emissions on the
arra. In aceordance with the definition,
the aitainment or unclssifiable area in
which the propased source would
cunstruct is obways part of the beseline
asea in which the minor source baseling
daie is astablished and the ipoement
aradvsix is condueied. o addition, the
definition provides thal any
srounding atlainment or
anclassifiable aea in which the
proposed source’s mpact is greater than
1 ppfm, anmial average, would also
beeome part of the baseline ate
assuming the aren hid not alre

iy beon

established as a baschine arca by o
previous application for a PSD permit.
See a0 CPR 51.1661b3(13) and
s2.21{bi(13).

As explained in the preambie (or e
1980 PSD segulations. EPA selected an
impact of 1 pp/m ', annual average. for
the definition of "haseline area” because
that vahie was considered the level of
significance for both §U: ynd M wihen
the definition was originally
gstablished.2¢ There was no mondale at
thal time that & 1 pg/m? impact be used
{n determine the baseline area for
increments for other pollutanis:
hervever, e ust of a 1 pg/m? Umpact in
the definition of “baseline srea” was not
chonged when EPA developed
increments for NOs in 1988 because
EPA also defined “significant” for NO,
uging the same annual average
concentration of 1 pgim®. The EPA has
determined, however, that “significon”
far PAL- s ambient impacts should be
considered to eceur ala lower
coneantration than 3 pgfm Elsewhere
in this proamble. we have indicated that
the SIL fer PR« - in this final releis 0.3
ug !, annual average. Conseruienty.
althcugh no change to the definition of
“Baseline aren”™ was propesed in this
rule, wo believe it is necessary and
appropriate 1o defins in this final rube
a level of signilicance of (03 pgim™,
anpual average, for eslabhishing a new
haseiine area for purposes of Phia g
incremuats. See revised 0 CFR
51.166(hE e and 32,2 1L 150G

Had we established the SiL st
1 pgfm. annual avarage. as proposed
under Qptica 1 for $ils. thun the
definiticn of *bascline area” would not
need {o be rovised. However. the revised
definition in this final rule is consistent
sith our decision 1o establish @ SIL of
1.3 pg/in’, annual average, for Py We
consider this action o be o logical

outarmwih of our decision o establish s
SIL for PAL and (he comment

concerning the affect of that sclion on
e definifion ol *baseline arca” Thus,
we believe that our Bilure Lo initially
prapase this change to te definition of
*hasuline arva ased oo e pessibility
of selecting Option 3 for deflining the
SiL fur PRI: -, dues not warrant &
repeaposal.
H. No Final Action With Respact (o the
Proposed Revorution of P3 . Annual
Incrosionts

Iz thes 2007 NPRM., w e propased 1o
pither revake of replace the anpual

A et wilf e e deredk 1
# 08 Bs ant b 6l 107
P04 s e aantiiad basis, This fioon hos
sl i b nsoe ot corres o s o ol
sean i e ssel o pr Aty
daterstinations for 5O and PRL §

[IEIRIRTIH{]

increments {Class 111 and ) for Ph,
I conform Lo the earlier revocation of
the annual PM 3 NAAQS. We proposed
1o revoke the annual incremenis. based
an 1he same technical evidence that led
us to revoke the annual PAL, NAAQS,
if we decided o use Option 1 for
adopting P « increments, and
discussed our authorit  and rationale
for doing so. 72 FR 34140,

As an sllernative, under Options 2A
and 2B we proposed to replace the
existing unnual Py incraments with
equivalent substilule PM s increments
using the authority undar section 166(5
of the Act Aler further analysis and
consideralion of the communts on this
issne, we have decided oot o tske any
fial action on owr proposal to revoke
the uxisting increments for PR as pard
of ihis ralemaking. The offect of not
taking fina action with respect Lo the
PAL annual increments is (o loave
those increments in place and
unechanged.

Throe commenters agreed wills EPA's
proposal te “sdept the 24-hour and
annual PM: « increments and Lo revoke
the snnual PM , increments,” Ona
rommoenier staled, "counting and
tracking increment is confusing enough
withoul adding the confusien of
polentially everlapping PM standards.”
The wemmenier noted that the “cleanas|
appronch is (o establish a single new
Pl increment and woek Trom there.
The : emmieaier sugeested thiat EPA first
“develop a canrsu fraction incremant,
cuce EPA oslablishes conrse A
NAADS” The commenier added that
the removal of the Ph g annual
increment is supported by the remsoval
of the "health based standard for annual
Phi”

Une of the commenters agreed, i
murkes na sense for EPA's regulations to
conlain an annual increment for P,
even though an anoual Py NAAQS no
longer exists.” The commenter added,
“EPA s without authority under Section
166(1) o retain the PhL anngul
incremient if it adopls a PMs « anaual
increment.” This commenter axpiained,
“EPA is compelled by Jnw 1o climinate
fhe PA anaual increment,”

Wy agrae with this commenler that
section 168G is « "substitulion”
approach, howsever, as we stalind in our
2037 NPRRM. we expresses some
concern abeut using section 1646(00) to
substituty P incroments for Py,
increntents, In Dl some compsmiors
chsllengzd our wthorily under seoticn
166 to repla: o the PRy ncreinents. [n
our respense to (he following
comments, we address the legal issoes
1hat wa believe prevend us lrom simply
revoking the PAL » incrmnents,

"
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One environmenial commenter
claimed, “the agency has no authority to
repeal an existing PM, incroment
withoul at the same lime restoring the
correspondiang TSP increment.” The
commentler noted, “Congress ostablished
the TSP incroments by stalute and gave
EPA no authority lo reveke them.” and
“instead, Congress gave EPA anly
limiled authorily to substitute PM.,
increments for TSP increments under
the conditions spocified in Seclion
166{f).” The commenler explained, "EPA
cnnnot revoke the annual PM 5
increments, either by “repiacing” them
with PMa s increments or otherwise,
unless EPA at the same lime restores the
annual TSP increment.” The commenter
noted, “retention of the PM.g annual
increment is also enlirely compatible
with the statulory purposes,
notwithstanding EPA's revocation of the
annual PM ; NAAQS.” The commenter
furiher noled the fallowing examples/
evidence that retention of the annual
FM,» incroments is important Lo
achieving the goals of the Act's PSD
provisions:

» "While EPA attributes the visibilily
impairing impacls of PM peollution
primarily 1o ¢levated shorl lerm line
patticle coneenirations, EPA recognizoes
Lhat PM,, plays a signiflicant role in the
other welfare related impacts of PM
pollution.” 72 FR 54136.

» “EPA also states that the most
signilicant PM-relaled ecosystom-level
elfocts result fromt long term cumulative
doposition * * ¢ Lhal exceeds the
natural buffering or slorage capacity of
the ecosystom and/or aflects the
nulrient stalus of the ccosystem.” 72 FR
54131.

Five Slate/local agency commenters
opposed the revocalion of PM g annual
tncrements “until EPA makes a
delesrminalion on a PM-coarse NAAQS”
and/or “establishes equivalenl
incremenls for PM-coarse.” One of these
commenlers added, “if is prudent 10
maintain the PM, increments until EPA
makes a delermination on the heallh
and environmental effects of the coarse
fraction of PM." The commenter claimed
that, “if EPA relains the annual PM,,
increments” “then the determination of
PiM1 s incremcents can complement the
continuation of PMy, increment
delerminations wilhoul any
discontinuilies or unwanied
degradalion concerns.”

Another one of these commenters
slated, “the basis lar dismissing the
annual Py NAAQS by the substitution
of fine particle NAAQS o address
cerlain healih and welfare elfects does
nol provide a basis for dismissing a PSD
tncremenl which is meant o stop
significant dogradation of air quality.”

The commenler noled, “vs reflinements
are made le estimadion of line parliclo
emissions or in instarces where Lhese
are deomed not 1o be a major component
of parliculate emissions, the PM o
anaual increment could prevent long
leem deterioralion of air quality
associated wilh the coarse component.”

One State/local agency commenter
noted, “EPA also proposes Lo replace the
PM,0 8nnual increment with the
corresponding PMs 4 increment under
the Section 166(f) options 2A and 2B as
well, but does ot provide  substantive
basis for such an action.” The
commenter does “nol see the tension
noled by EPA between Sections 166{u)
and (f} with respect o reaching a
holistic solution il EPA views PM; .+ as
a new indicalor of PM. as we believe it
can.” The commenter explained. “under
this approach. il EPA deiermines thal
coarse particle levels are necessarv to
proicet the public from certain
axposures nol addressed by PM; ., then
it will be appropriate [ar EPA to define
complementary incremenls for coarse
particulates as another indicalor of PM.”
The commenier also asserled that the
24-hour increments for PM: « must be
based on seclion 166(() authority. but
beligves thal the PM. « increment need
nol replace the PM., increment lor this
averaging period.

One commenter requested that EPA
“keop the PM,, PSD program (especially
the increments) in place until the full
Py s program is adopled and in place.”

{ne commenler “does nol support
revoking the annual PMy increments.”
because tho commenier leels that “there
are oo many uncertainlies regarding
PM2s.” The commenter provided the
follawing example: “The program has
been dragging for years, analytical
methods are not farmulated. lhe NSR
parl of the implementalion rule has nol
issued. condensables are nol yet
included. and the impact of precursors
has not been definitively explored.” The
commenler explained that “under 1hese
condilions. nothing concerning PM
should be revoked until the reasons for
doing so are clearly understood and the
overall impact on ensuring clean air and
the public health and welfare have been
fully explored.” The commenler
suggesied, *PM,y increments and
NAAQS should remain in effect uniil
these issues have been resalved 1o the
satisfaclion ol the Administrrlor.” This
communter believed that Oplions 2A
and 2B musl be based enlicely on
section 1661} of the Act, but that the
presence of increments for both PM,,
and PMa s con be supporled under this
section because the Lwo sels of
increments complement each other. The
commenter indicated that the problem

will be resolved when sufficient dala are
available to revoke the PM o NAAQS
and inerements and/or PM, 4 is replaced
b}' PMii.zs.

One State/local agency association
commenler recommencled that “EPA cun
and should continue both the 24-hour
and annual average PM:n PSD increment
program unlil PM w24 standards are
promutlgated.” The commenier
explainod thal “EPA has the discretion
tlo accomplish this under CAA § 166{0)"
and “at a minimum, the agency should
conlinue the 24-hour PM,g increments
in conjunction with the continualion of
the 24-hour PM 4, NAAQS.”

As staled previously, in this rule we
are lnking no final action on our
praposal to revoke the annual PM,,
increments even though the annual
PMyo NAAQS has been revoked. Based
on comments and our own legal
analysis of the PM,,, increments, we
have concluded that theru is a strong
legal basis for nol reveking the annual
incremonts at this time, The PM,,
increments were promulgated on June 3,
1993 (58 FR 315622) as replacement
increments for the then oxisting
stalutory incroments for PM measured
as TSP. The fact that EPA promulgated
the PM;q increments as “equivalent”
replacements for the TSP incremenis
under the authorily of seclion 166(0 of
the Act is important in that EPA does
nol have authority to simply remova Lhe
TSP increments thal were explicitly
defined within the P50 program
requirements in the Act, Accordingly,
we beliove that the annuat TSP
increments would be restored by defsult
should we decide to revoke the annual
PM) incremonts as proposed. However,
even if the original snnual TSP
increments were nol restored, there is
no basis [or automalically revoking the
annual PMyq incroments gsimply because
we have revoked Lhe annual PM,,
NAAQS, because annual increments are
nol contingent upon the existence of
annual NAAQS. This is clear from the
courl's decision in the earlior NQ,
incremen! liligation stating that
increments for a particular pollutant do
not necessarily necd to malch the
averaging periods that have been
ostalilished for NAAQS for the same
potlulant, EDFv. EPA, at 189-190
(“* * =ihe'goals and purpaeses’ of the
PSD program, sel forth in § 160. are not
identical to the crileria on which the
ambiont standacds are based.”).

I. Other Conunenis on Incremeants

Ten conrmenters (including State/
local agencies and indusiry
commenters) supporlod section 166(0) of
the Act as the basis for PM, «
increments. These commonlers typically
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vaiced the beliefl that when Congress
enactid section 166{1), it anthorizad
EPA te npdate PR increments when
ancther indicsior was defined, and thal
sectinn 16660 allows EPA 1o continue
do so as long as these increments are of
erual siringeacy te the prior increments.
Some of these commenters beliuve tat
section 166{f) is Lhe only legilimale
approsch under the Act. while others
indicated simply that it is praferable
seetion 166(a). Some of the commeniers
beliove that scclion 166(f) authority can
be used 1o add Phis s iocrements Lo the
existing PM. . increments, Otkers
believe that PAM. 5 increments linatized
under section 166(f must fully replace
the existing PM , increments, amd
recommunded doing so.

Fur the ressons discussed previeusly
i 1his preamble. EPA has decided 1o
finabize the PMs « increments under the
autherity of section 166[4) of the Act
With respect 1o the potential ercation of
Pis ¢ increments under secting 166{1]
{as discussed in Lhe 2007 NPRM at 72
FR 5412034121}, wi have net reached
any final conclnsion as to whether that
approac ts authonzed by 1he stalute.
but belivve (hat such an approach raises
sigaificant legal issucs. Becouse the
Agency is nut reiving on seclion 166(f)
in this rulemaking, wi do not adibress
thuse tssues in this preamble. though
some additional discussion is included
in the Response to Comments decument
for this rule.

One industey association thal
suppered the Option 1 approuch based
on section 16664] authority alse
acknmvindged thint EPA is muthorized W
use e Option 2 approseh based on
seclion 166{} avihorily. An industey
commenter indicated thl 2007 NPRM's
argumanis regarding the altermative
fegal aviboritios nnder section 166{n)
and {1 were not compelling: the
comementer recommended selling the
PMs 5 inorements at ihe levals proposed
as Oplion 2B becacse they weuld have
ic Empaci,

the lowest econami

As noled proviously, wi have decided
1o {inalize Option 1 based on secticn
1A autherity because we believe that
provision provides the clearest statitory
autharity for purposes of developing
incroments bagsed on PR . We would
point cut. however. that any  onclusion
as to which optien would yield

Cption

L3 NG -

increments that *have the lowest
gconomic impact” must include a
consideration of not ondy the levels of
the ineremenis bul also the associated
buscline dates that defline when
emissions changes must be considered
10 affect the amount of increment
copsumed. Under Oplions 2 aad 3, the
Pl s incremaentts would be regarded as
replacement incremaents for the P
increments and, as such, would inghide
amounls of ingroment {hased upon the
P s compantent) alrendy consumed
under the existing PM |, increment
system. Thus. parlions of the substilule
PM- . increments could have aleeady
buen consumed by presious PSD
sources that emil PM. I in fact, o
portion of the P « increments had
alreary buen consumed by the prioc
'™ inerenent consumplion pracess,
than there would be s bisis to conclude
that less additional & ogomic groswth
swonld be allowed ander a set of
replaceinent PAL + increments as
sompared to PM- « incremeants based on
saparate, independent baseline dates,

One industry « ommenter suggestod
thit EPA develop geographic area-
spociliz inl recnents {and SiLs and
SMCs) that take local conditions inte
account. The commuenter pointad oul
that PN deveds in PSED areas proxdmata
10 international borders may be elevated
by sources ouiside e legal and
practical cantrol of the United States
and Stale aulhorities. The commenser
also noted that P levels mav be
clovatad by natural conditions, such as
droughit. lires, geolegi: formalions
{sandy or fine-geained surfuce fratures).
high winds, ele.. leading 10 excessively
dusty umbient randiticns yver which
e local area bas no control. The
cammenier indicafed that focal arca
baselines must rofloct thess PA
eissions, thuugh they ase not reflected
in the jocal area’s emissions inverdory.
The communter urged EPA ne o
pemtlize such PSD areas by fipasing
uniform natianal PSD increments (or
SiLs ar SMCs) where the conditions of
concern are not capable of control.

As previously discussed, this final
sule estabilishes an area clascification
system with prescribed, uniloom Py
increments for coch class. We do ool
believe that « s oveessary to develen
differvul increments {or SlLs ar SMC}

for different arvas of the counlry.
Emissions [rom salural conditions such
is those deseribed by the commenter
would not consume increment due lo
their natural and lemporary nature. In
addition. if 7 State wishes o disregnrd
nuw emissions from sousces oulside the
Linited States, the Slate's PSD pengram
may provide that such emissions do not
gonsume increment {see 40 CFR
31166401 }ivI.

Vi. Final Aclion on PMz s SILs

A EPA's Belenmination on SiLs for
PAIL-.

il is EPA's longstanding policy to
attow the use of the §1Ls as de minimis
thresholds under the NSR programs al
40 CFR 51.165(bj and part 31, Appendix
3, to delerine whether the predicted
ambient impact resulting from the
emissions increase al a proposed major
new siationary source or modification is
eonsidered 16 cause or contribute lo u
violation of the NAAQS. We have also
aifowed the SiLs vader the PSD
program o determine: (1) When a
propused source's ambicnl impacts
warrnnt o comprehensive cumulative)
soure impact analysis; (2] e size of
the impac! area within which the air
quality analvsis is comploted, and [3)
whe ther e emissions increase from a
progosed new major siationiry source
nr majer modificetion {s considered o
cintse or 1ontribute 1o a violatien ol any
NAAQS.

We proposed three separiie oplions
fer seiling S1Ls for PAG . The first
oplicn relied upon the same approact
we proposed for PM. o inthe 1996 N
Relarm proposal. This set included
Cliss 1 SILs set at 4 porcent of the Class
[ PA- . o rements. For gings H and (1
areas, we proposed (o codify the SIL
values that already existed for PM, L.
1O pg-m® fannaal) and 5.0 g me {24-
iour), Optiens 2 and 3 relivd o scaling
the PAM , SiLs. as codifivd in 40 CFR
3116501 by a purti ular ratio.
Specifically. for Optinn 2, the mulliplier
was He ertissions ratio of PM: Lo P
for painl soorges in the 1999 NEL for
Option 3 the multiplier was the ratio of
the PAL . NAAQS to the PM L, NAAQS.
Thu resuiting SILs were proposed as
{utlows:

Proposed SiLs (pgim?}

Ciass | Ciass | Ciass Hi
Annual 24-he Anncal 24 by Arrual ed-hr
0.04 048 19 50 19 50
- n.i6 0.24 08 a0 a8 4.0
0 L6 0.07 035G 12 a3 12

[ —
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Wo have decided to linalize the PMa s
SiLs proposed under Option 3. As
explained carlier, these values will be
used in the Federal PSD precoastruction
roview process coasistent with our
proposal. See 72 FR 54138-41 and
54143.

States are nol required to adopt SiLs
in their NSR or PSD programs; the
analyses for PM: 4 required by oach
applicable regulation can be curried out
withoul using a SIL.2! Therefore, we do
nel intend for any specific deadlines to
apply under the regulotions at 40 CFR
51.165(b), 51.166, or part 51, Appendix
$ for stales 1o submil SILs for PMa s,
should they choose 10 do so, 0s part of
their revisions to incorporale the final
rufes for PM: s into STPs. Nonetheless,
we beliove that the availability of SILs
a8 a screening tool geeatly improves PSD
program implementation by
sireamlining the permit process and
reducing labor bours necossary to
submit and review a complete permit
application where the projected impact
of the proposed source is de minimis in
the relevanl area. For these reasons, we
are including the PM: 5 SILs in Lhe
Federal PSD regulations at 40 CFR 52.21
to screen proposed projects concerning
the need for a cumulative source impacl
analysis for PMz .

B. Response lo Comiments Concerning
the SiLs

The primary purpose of the SlLs is to
identify a level of ambient impact Lhat
is sufficiontly low relative to the
NAAQS or increments that such impacl
¢an be considered trivial or de minimis.
Hence, the EPA considers a source
whose individual impact falls below a
SIL to have a de minimis impact on air
quality concentralions that alroady
cxist. Accordingly, a source that
demonstrates that the projected ambient
impact of its proposed emissions
increase does not oxceed the SIL for thal
pollutant al a location where o NAAQS
or increment violation occurs is not
considared (o cause or conlribute to that
violation. In the same way, @ source
with a proposed emissions increasc of a
porticular pollutant thal will have a
significant impact al some localions is
no! required to model at distances
beyond the poinl where the impact ol ils
proposed emissions is below the SlLs
for Lhat pollutant, When a proposed

343y gote that. winler the 2007 NPRAL, w
propusiad that the SH.s for PM: would not be
Leeatind 08 o mestimum program densnt for Stale
PSD progroms: howaevor, the peopeesed negaditory
lunguage ol 40 CFR SL66{kJ2) (ncorrectly stated
tha *the plun sholl provide that.” which would
imdicoto that the usy of the SILs for PM. « was
required b tie Stati plun. This Sosl rale corrects
this orror.

source's impacl by itsell is not
considered 1o be “significant,” EPA has
tong maintainod that any further effort
on Lhe parl of the applicint lo complete
a cumulalive sourco impact analysis
involving other source impucls would
only yield information of Irivial or no
value wilh respect to Lhe required
evalualion of the proposed source or
modification.

While some commenters opposed all
of the proposed options for PM: « SILs,
most commenters genarally supported
the use of a SIL as a screening laol lor
PM; s air quality analyses. Commentors
who supperied one of the proposed
options for the SILs were divided as to
their support of o particuler approach
for selecting Lhe SIL value, with cach
oplion receiving some support.
Commentors also lended to agroee that
the SILs should not be used for
determining significanl impacts on
AQRVs in Class | areas.

Those commenlters supporting the
concept of the SILs, yet opposing all
proposoed oFlions. belicved that atl
options yiclded SILs thal were too low.
Anocther commenler, an environmontal
group, prosented extensive legal and
policy argumenits against the SlLs
concept in general. Some of the
significant comments and our responses
lo them are addressed herein, while
athers are covered in the Response to
Comments document which we have
placed in the docket for this rulemaking

1. Logal Basis for SILs

OCne commenter opposed all three
proposed options on both legal and
policy grounds claiming that EPA has
no legal authority 1o promulgate SiLs
and that the de minimis doctrine
endorsed by the court does not apply lo
increment analyses, where Congress has
expressly direcled that the letter of the
law applics in o1l circumstances, as it
has in this case. (Tho commenler’s
policy concerns aboud SlLs are
discussed later in this section of this
preamble.) The commenter stated that
“Congress codified incrementls in
section 163 of the Act, directing that
SIPs contain measures assuring that the
increments shall not be oxceeded.”
According lo the commenter, “The Acl
plainly provides thal no major source
may bo constratied unless it meets this
roquirement. and may naot condribule to
an exceedance Tor anv pollulant in any
area.'” The commenter Turther stated
that “the de minimis dotlrine is
inapplicable because it applies only
where the regulations will vield a gain
that is demonsirably trivial or zero.”

We disagree with this commentur's
cloim thal there is no legul basis for
SILs. As stated in the 2007 NPRM, (he

concept of a SIL is grounded on lhe de
minimis principles deacribed by the
courl in Alaboima Power at 323, 360. In
this case reviewing EPA's 1978 PSD
regulalions, the courl recognized that
“there is likely a basis for an implication
of de minimis authorily lo provide
exemption when the burdens of
regulation vield a gain of trivial or no
vilue.” Alaboma Power at 360, See the
2007 NPRM for more on how we have
spplied the de minimis principle in the
past. Sea also, Sur Contra La
Contaminucion v. EPA, 202 F.3d 443,
44849 {1st Cir, 2000} (upholding EPA's
use of SiLs lo allow permit applicant 1o
avoid full impacl analysis.)

2. Levels ol the SlLs

Several commenters opposed all three
proposed options on the grounds thai all
viclded levels of SiLs that are too low.
One of \hese commenters argued that
the propused SiLs “imply & level of
monitoring and modeling sophisticalion
thal is currently absent in our regulatory
scheme.” This commenter
recommended thal EPA “rothink the
level of the proposed SILs and select
concentrations less likely lo be within
the level of error inherent in current
monitoring and modeling melhods.”

We disagree with those commenters’
concerns aboui all the proposed SILs
being too low. While we did not select
the Option 1 levels, the Class I and 1}
SILs for PM: « under that option were
the same ambient concentration lovels
that are uscd for the Sils for the other
erileria poliulants undor 40 CFR
51.165(b), and those existing SiLs vatues
are associated wilth NAAQS that are
considerably higher than the NAAQS
for PMy 5. Clearly. it would have been
inappropriate to sclect Class Il and 1l
SILs for PM; s that represent celatively
higher values than the existing SIL
values for olher pollulants in light of the
more siringent NAAQS levels that exist
for PM: . We also disagree that Lhe STLs
should be consislent with current
monitoring capabililies for PM 5. The
SILs are o screening loo! used in
comparison with modeled predictions—
no! moniiored concenlralions—of PM. 4,
Meonitoring sccuracy is not a refevanl
concern in predicting with air quality
dispersion models the concenlralions of
a poilutant that a source will cause if iis
construction and aporation are allowed
10 acoar.

Two commeniers expressed concern
about national de minimis values, One
staled that “the idea thil a single
national number can define ‘trivial’ is
Mawed, given that even very small
impacl can be of great sigoificance in an
area that is close lo an incremont or
NAAQS.” The other commenler
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recommended that EPA “dovelap
geographic area-specilic * * * levels
thal take Incal conditioas into accoum.”
This commenter reasuned that some
PSD arcas “shonld not be 'penalized’ by
a single, natione] PSD incroment,
significant impact levels and significant
moniloring level, where the conditinns
of cancern are not canable of contrel.”

With regard fo the Tirst of these
comnenters, our longslanding policy
has been thal when a source ias u de
minimis impacl an an existing air
guatily problem, that source should not
nucessarily he required o bear the
burden of addressing s small
conlribution {o o problem causcd
primarily by other sources. However.
aotwvithstanding the existence of a SIL,
permitting authoritios should determine
when it may be appropriate 1o conclude
thal even a de minimis impact will
“cause oF contribuie”™ (o an air qualily
problem and (o seek remedial aclion
frony the prapesed now source or
modification,

Weo do nof agroe with the secand of
these comments roncerming the
development of regional SILs hased on
acenceen that some mnounts of Pl ¢ in
a particular area are “nol capable of
contrel.” The PM: s Sils define a
ireshold level lor determining whether
a predicted amlient impact by o
proposad major stationary source ar
major medificaion ol PM; « necds to
nnderzo o mere thotaugh analysis ol the
PMs « NAAQS or incremenls. This value
is nat direcily affected by the total
amaunts of PN« thal may exist in an
araa or by whal causes the exisling
PA, « concentrations, rather by the
impact of a single suurce relative o the
levels ol the NAAQS and incromueals
that must be proteatod. Therelure, we do
ot see why the SiLs should be
influencad by the geographic area o
concern, or iow differant lovels of 51Ls
{5 the same patliant and averaging
peried would be necessary.

With regard te the comeenters that
suppurted al lensl one of the proposed
SiLe aptions, thoy generally did nof
prefer the enatire siile of SiLs {Class 1.
i, and 111 S1Ls] from a single oplion, but
instead suppurted parls of diffcrent
uptiens, primarily divided by deawing a
distinction beiwaen the Class 1 81Ls and
e SlLs For Class H and T arcas,
Consistent with the way thil
cainsenters sddreessed the Chaes 1OH,
and UISIs, we sl address the

emments sepiraledv horein as well.
1. Clasa | SlLs

Supperl and opposition for the
prapnsed PM- . SiLs for Class [ arcas
iwas fairly evenly divided. The PM; 4
S1Ls far Class [ arens praposed under

Option 2 received the supparl of same
commaniers, bul also recetverd an equal
amount of opposition. Oplion 1, which
vivlded tiw lawest (most restrickive)
vatues for te Class [ area SIks for PM: -
(anensal and 23-hour averages), svas
supportd by some commentors.
including a Federal agency thal serves
as a FLM far Federal Class 1 areas under
the PSD program, butl was equally
opposed. Finally, comments supporting
the Class 1 31Ls proposed under Oplion
3 (from which we derived the values
inctuded in the final rules) were
matched by comments that opposed the
Class ] §1Ls under Option 3.

QOne commenter opposing the Option
3 SiLs for Class T areas soid that the
values “appear o be unrealistically low
and. il selected, would paint 1o the need
for EPA 1o conduct an economic impact
analysis.” We disagree that adopting the
Optien 3 8ILs lor Class 1 areas (and
Class 11 and U7 areas) will result in
econaimic impacts signilicant enougl e
warrani an economic impact analysis.
Under the Paperwerk Ruduction Act,
EPA is required 10 analyze. and receive
approval from the Office of Management
and Budyet {OME) for, the
rocordkecping and reporting burden
inpused by its regulations (refeired 1o
as e “infermalion Coliection Request”
or “ICR" for the regulalion). Tue the PSD
program. this includes the burden
associaled with the entive permilting
procuss, including any required
maodeling analyses. n our analysis [ar
[his rufemsking. we bave eoncluderd
that the rumber of PSI permils fssued
annualiv will he unchangad (2t an
estimated 274 per yeark, while the toial
burden acrass all PSD permil applicants
of adding PMa s analvses will inurense
by a tatal of approximately 29.000 hours
per year at o cost of appeosimately 52.4
mtillion per yese. This tolul anoual
impact on industry is a small raction of
the threshatd (S100 million per year)
that is considered “significant” under
Exeeative Order 12866 [Renulstory
Plannieg and Review) and the
Linfupded Mandales Reform Act. See
sections N.B and XD ol this preamble
for more an the Pagerwork Reduction
Act and the Unfunded Mandates Refoem
Act, respeatively . Our agalysis ol the
recordkeeping and reporting burien of
this rulemiking can be found in the
docket for this [OR,2*

Another commenter stated That the
Gae of o NAAQS-based ratio nnder
Option 3 for the propasert Sy does sol
“ranstate baok 1o the emissions point

Het
e Eros s oF $i
PAL selist semiie Signill
Signifle mt Manii ring Ce
EPA-BEQ-CHAH- 207 - iz,

Tad rnratton Callos ties: Reguest HER)Y for
wifu gz Daleris
tngracd
hdnition T Rk No

level when comparing Phae and P o
This commenter continued, “this is an
invalid methad of proceeding becavse
EPA has net shown that thereis a
correlation between the NAAQS and
dircct PMa o since there is no accounling
for precursors and EPA does nod have a
quantifiable sense of the portion ef

PMiz ¢ that is condensable for various
industries.”

We disagree with the commenter's
concern [hat the use of NAAQS-hased
ratios is an invalid method lor
developing the PM: o STLs. The purpose
of using the NAAQS ratie with the PM,,
Sils to develop PMa < Slksisto
establish values that have a comparable
relationship between ambicent
cancentrations of PM , and PMa s and
their respective NAAQS levels. Wiether
a parlicelar ambienl concentemtion ol
DM s results from direct PAM, .
emissions or from precursor vanis
is not relevant fo this particular
appraach. The PM; < SILs in this final
rute are inteaded to be compared to the
ambient concenteations of Ph; < tha are
nredicted by medeling the emissions of
4 proposed new project, Ambient
conceslrations of PAM ¢ can be the resall
of direel Phs < emissions, which may
incinde condensable particulata malter.
a5 well as precursor cuissions, e.g., 5O,
and NQO.

We note that the 2007 NPRM
included proposed regulatory language
providing that demonstrations of
witelher the dir guality impact of 3
major new source or madilication
would be less than the PAMa < 8iLs be
bascd on dircet PM; s emissions from
the proposed project. The intent of this
was fo recogaize the technical
Hmitations assecialed with modeling
precursor emissions o predict ombient
PM; « impacts, However, i this final
rute we have removed il Umitatioo by
removing the reference to dirnat™ Pha «
einissions.

Gne commenter. who did not suppori
any of the proposed SILs eplions, way
aspecilly eritical of the Class 1 SiLs for
PM, ¢ under Optian 1, siating thil
metiplying the proposeed Ph ;s
incremenl by 4 percent is withoul legal
or practical merit, The commenter
slated thot just bicause 4 percent nay
have been a reasonable multiplier 1o vse
in establishing a significan! emission
rale thresheld does nut mean that the
multiplier should be used fora
comphutely different regutalory
purpose.” The commenler added that i
fhur PATs « Slhs for Clisss Tirens wider
Option 1 were codified. cmissions from
even (e most well-contralled coal-Tired
clucirie genarsting slation located as far
away as 300 km from a Class L area
could well exceed Lhe threshold,

fens
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In conlrasl. the Federal agency
commenicr supporting the PMs ¢ SlLs
for Class 1 arcas under Oplion 1
explained that they analyzed the
offectiveness of the three scis of
proposed SiLs by madeling lour
different conl-fired power plant
scanarios using an EPA-approved long-
range transport mnodel. The modelod
plants included a large 1,500 mogawatl
(M) facility, a moderate-sized 500 MW
facility. and two medium 800 MW
facilities. Besed on this modeling
analysis, the commenler concluded thal
the proposed levels of the Clags | 24-
hour SILs based on Option 1 and Cption
3 are “more appropriately protective of
the proposed Class T PMa s incremeant
and impacts to visibility than the level
oblained uader Option 2." This
commenler supported the consisiency of
using 4 percent of the Class | incremenls
that was used by EPA in proposing
Class 1 SILs for SO. NOx, and PM,y in
1996.

We chose the Class | SILs under
Oplion 3 because we belicve that this
option yiclds the most appropriate
combination of SILs for all arca
classifications. Whether n particular
source will have a significant impact on
an area is determined to some extent by
the amourt of ils emissions, but also by
other lactors such as the height of
reloase, pollutant transport distance,
terrain features, and meteorological
factors. Thus, we did not select SiLs
values to address a certain size source
ot the degree of control of that source,
but the nmbient impact of that source
relalive to the NAAQS and increments
that will result from the sourco’s
emissions. While the annual Class 1 SIL
under Option 3 represents a level that
is sormewhat grealer than 4 porcent of
the PMa 5 annual incromenl for Class {
areas, it is sullicicnily close (as derived
from o ratio of the PM: s NAAQS to the
PMy NAAQS] so as to provide &
reasonable Lhreshold for deflining de
minitmis lor purposes of conducting a
Class | increment analysis. We had
proposed the use of 4 percent of the
existing Class | increments 10 dovelop
SlLs for pollutants in tho 1996 NSR
Roform proposal: howover, that
particular component of the proposal
was never linalized. See 61 FR 38250
beginning at 38291, We will further
discuss our rationala for selecting the
SiLs under Opiion 3 in tho discussion
which folless for the Class [T and 111
SiLs.

Ir. Class Ul and 111 SILs

While many conunenters tended to
fuvor Option 2 with regard lo the
preposed Class [ increments, lhey
iendod clearly 1o suppoet Option 1 for

defining Class [Tand 11 SILs for PM; <.
These particular SILs for PM= 4 wore
proposed so as to be equal to the
existing Class Il and [T SILs for thie
existing pollutants. In all, six
commenlers supported Option 1. One of
these commenlers stated that Option 1
SILs for Class Il and HI areas are
“suffliciently siringent and fully
cansistenl with the de minimis
justification for S1Ls.” The commenter
added thal “whoen conducting an air
qualily impact analysis * * * masl
applicanls assume all coarse PM,q to be
PM3s.” The commenler claimed that
this assumplion is conservative and
“overestimales the amounl of fine
purticles being emitied and renders the
effective SIL threshulds for PMa ¢ lower
than thase written into Lhe regulations.™

We strongly disagree that the SlLs
praposed under Optioa 1 as applied 1o
PM. s are sufficiently stringent. The
application of such values as SlLs lor
PMa s would result in ambient
concentrations of PMa s that consume a
much larger portion of both the PMa s
NAAQS and increments than cither of
the olher fwo oplions proposed for
PM. 5 in light of the corrospondingly
more stringent lovels of the PM: «
NAAQS and increments than those for
the other potlutanis. We believe that of
the 3 options proposed, the PM;z s SiLs
based on Option 3 represent values that
are more closely aligned percentage-
wise with the SILs thal have been or are
being used for other forms of PM when
compared o their rospective NAAQS
and incremonts,

We also disagreo with the
commenier’s suggestion that Lhe
development of the SILs for PMa s, or
any other pollutani. should in any way
be influenced by the possibility that
SOme SDUTCes May use conservalive
lechniques for estimoling a source’s
emissions rale. Such conservative
lechniques may be necded to the extent
that 1echnical issues associaled with the
determination of PM; 4 emissions are
identified, and can curlainly be used at
any lime as a simplified methodology
{or estimaling PM: ¢ emissions. But
when such an averly conservalive
approach lails to yield de minimis
results, the source may find it necessary
to rely upon more accurate lechnigues
for delermining the amount of PMa ¢ that
the source will emit.

Finallv. one commenter, objecting o
all of the propased SiLs, stated that EPA
musi assure Lhal SILs are truly de
minimis and musl also include
{imitations on Lhe usc ol SlLs as
aecessary to preveal air quality from
signiltcantly deteriorating. Wu
acknowledge thut we did not conduct
any new modeling or other types of

analyscs of the proposed SiLs in order
to explicilly show thal the [inal PMa 5
SiLs values in this final rule are de
minimis. Instead. we have relied on past
aclions rugarding the sclling of de
minimis levels lo illustrate that the
PM: s values selected via Option 3
represent values that are as stringenl as
the previous levels that have been
ustablished 1o deline de minimis lor
PiMio and TSP. Sce 45 FR 52706708
(using modeling and represcnlative
datu).

Using the 24-hour and annual
NAAQS ratios of PM1 5 1o PMyy, and
multiplying them by the correspondin
uxisting PMu SILs, we conclude that the
PM: ¢ SILs define de minimis for Lhe
PM: s NAAQS in Lhe same way as the
PMyq SILs do for PMg NAAQS. Using
the increments as a basis for comparison
provides further supporl for our
conclusian. The annualt and 24-hour
PM; s SILs represent aboul 7.5 and 13
petcent of the snaval and 24-hour PM; 4
incrementls, respeclively. By
comparison, the annuai and 24-hour
PMu SILs represent about 5 and 17
peccenl ol the annual and 24-hour PM e
incremenls, respeclively. We believe Lthe
PM: s SilLs Tall inlo a comparable
relative ranga with the PMya SILs and
ean be considered de miminis.

In EPA’s 1980 final rule for PSD, EPA
adopted SERs for tha pollutants then
subject to regulation under the PSD
requirements. The SER adoptod for PM
{then measured as TSP) was 25 tpy,
which represonted an emissions rate for
which EPA modeled impacts thal
represaniod ahoul 4 J)erccnl of the TSP
24-hour NAAQS and aboul 28 percont
of the 24-hour TSP increment. Thus,
EPA considoered it acceptable under the
de minimis assessment for PM that a
source of particulate matter capable of
consuming around 28 percent of the
applicable 24-hour TSP increment could
be exempled from the requiremenis to
complete a comprehonsive source
impuct analysis for the PM NAAQS and
increments. 45 FR 52708.

In looking at the amount of increment
that could be consumed by a source that
is ultimately exempted from having ta
complele a comprehensive modeling
analysis, il should be peinled cut that
the maximum modeled concentration
typically occurs in a relatively limbled
area, us compared o tha enlire modeling
cdomain, In particular, for the short-term
averaging periods, such as the 24-hour
averaging period. medeled
concentralions across the modeled area
generally show that ground level
impacls are reduced significantly from
the peak value as the pollutant travels
a relatively short distance from the
source, so thal the peak mocdeled
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concentrations represent the source’s
impact af enly @ relatively fow receptors
within the modeled erea. In sddition, it
is important o pote that the lemparal
and spatial eonditions which leard to a
maximum impact by one source are
seldom the same for othor sources, such
that maxdimum impacts of individual
sources do nol typically oceur al the
same localion or at the same tinw.

Thus, in an area where several
sources can demoonsirale that their
modeled impacts are de minimjs, i
generally should nat be assumed that
their individual maximum (albeit de
minimis) impacts on the incremenl are
additive. For example, four sources with
de minimis P ¢ impacts, cach
consusming 12 percemt of the 23-howr
PM- ¢ increment. would nol necessarily
cansume 487 of the 24-hour inerement.
Increment consumption is delermined
by the curnulative impact of source
emissions on each individual receptor
s modeling point in the aser of bpact
within the buseline area defined for the
affucted PSD sources.

The preamble for the 1880 Tingl rule
for PSB) included a doscription ol i
medeling analysis that EFA condueted
1o iflustrati that a number of major
sources i h making a de minimis
emissiens increase far S0. could locase
in an area {in thal case, e Davion arcal
and not cause a viaklion of either the
applicable $O; increment or NAAQS. In
that particular case, the modaling
indicated that the maximum aggroeste
increment consumplion Jur 37 sources
emitting 20 tpy of S0, fthe de sninfinis
emissions ralg for SO2) ol have o
curmsative intpact of any location of
less than 1.5 pgfm on @ 24-hosnr bugise—
well below the NAAQS and incroaenls
for SO, 45 FR 52708,

With regacd 1o the commenter's
recommendation thal we place
lmitalions on the use of S(Ls, we carlier
provided an example of when it might
he appropriale 1o require o modifed
source to mitigale its cantribution to a
violation of & NAAQS or incroment evoen
when the predicled ambicnl impact of
the proprsed emissions increase would
residl i what s norimally considered Lo
be de minimis. In additinn, we have
hislorically cantioned states that lhe use
of a SIL may nod be approprianie whon
a substantin! porliog of any NAAQS or
incremant is knmyn o be consumed,
We b indicated elsewhere in this
pruumbh: that slales e oot reguired 1o
adeps thie SILs Tor PM: < in this final
rule. Af their disceetion they may
choose not b rely on SILs Lo screen
appiicants or they may establish more
siringent vilues.

Finatly, it should be noted that svhile
a source having only de auniogs

impacts may not be reqiired
complete a comprohensive suaree
fmpact analvsis, the emissions from
such sources are slill considered to
consume increment and would be
counied as part of the next increment
analysis required ta be completed by a
PSD applicant in tial same ares, or by
the State under o periodic increment
review,

3. Relationship Between SiLs and
AORVs

While commeniers generally
supparted EPA's position that the SiLs
should not be used in anv way o
determine effects of amissions incroases
on the AQRVs in a Class Tarea. hwo
commentars urged that the de minimis
concentration be used for analyzing
Class { arca impacls under certain
circuimnstances. That is. they believed
Uhat the SILs should be used to
determine the noed for o Class [ area air
gualizy anatysis when an FLM has not
idenlified o specific AQRV related lo the
potlitant under evaluation or ebtained
ambient monitoring data e conlinm 1hat
predicted concentrations from air
dispursion models are represeatitive of
actual AQRV impacts in the Class Tarea
The commenters claimed that wilthout
this Nexibilily. applicants would he
required 1o condact complex and
extensive Class 1 air dispeesion
modeling withoat any clear objective,
and repolalery agencics would have lo
review the modeling with limiled
information to dutermine il'the
emitssions could ciuse an "adverse”
mpaet or if poteniiatly costly controls
should be required.

These commenlers appear to be
suggesting thot an FLM muy needlessly
call for an analysis of a particelor Class
[ arca, invelving “complex and extonsive
Class T area dispersion modeling”™
despite the fact that no AGQRV has been
ideriifted for that Class |areal We agree
that o Glass [ analysis in the absence of
uny known AQRVs would be
upnecessury becsuse sny demonstration
of an adverse impact mast be nuade with
respeel lo @ pothutant adveesety allecting
an AQRV. We believe, however, thal
such analvses would be avoided unider

&=
the procadieces set forth in section
16303 24C) ol the Act which require
that 4 notice be filed alleging that a
praposed souice may cause or
contribute fo adverse effects, and
pbenzifying U adverse hopaet. fnsofar
as the FEA must also demenstrals "o
the satisfoction of the State thad
gmigsions rom such facility will lave
an adverse timpact on the air quality
related values,” i would b difficall 1o
require the source 10 undurtake any kind
of detatled analysis in tho abaence of an

AQRY on which such adverse impacts
wiust be demonstvaled, Thus, we have
concluded that 31 is nol npcessary Lo use
the SILs a3 a saloguard agninsi
unnecessary Class Larea analvses.
Instead. we believe that tha need for a
Class | analvsis, other han the required
analvsis of the NAAQS and Class |
incremuonts {for both ol svhich the SiLs
are intended to be used), should be
based on the potential for adverso
effects on an AQRV that the FLM has
identified and believes could bo alfectod
by a poliutant that would be emitied by
the propesed project.

4. Form of the Sils

Oni commenler stated tha “the
Proposal dous nol indicate how the
proposed PMa s S1Ls are 1o be
interpreied.” This commenter belioved
that “the lorm of the 5ILs should be
cansistent with the form of the PR .
NAAQS” adding that “the current PMa
NAAQS requires tbat compliance with
the 24<howr and annual standards be
determined using 3-voar averaging.”
Soncilically, “The annual standard is
eleutaled based upen the J-year
avesnge of annnal mean P«
concentrialions, and (e 24-hour
standard is hased on the J-vear average
of the 881h pereentile (or highest-ath
high value) of 24-hour concoententions™

Tit a March 23. 2010 EPA
memoranduem itked “Modeling
Procedures for Demonstrating
Compliance with P> o NAAQS, we
provided guidance for using the Sils in
cemjunction with the 24-hour and
annual PMz s NAAGS, which takes inlo
sccount the statisticol form of the
NAADS. Follawing promulgation ol the
P s ¢ increments in this final rute, we
intend {o provide guidance for
irderproting the SILs Tor their vse with
the 2a-horr and annual PRIy«
increments as well,

3. SILs for Other Pollutants

tn proposing Option 1, we notad thay
many who commoented on the 3996 NSR
Reform propasal supported this
appraach and beticved thag the
proposed Py, S volues would seeve
a5 appropriate deg minimis values, In
lact, we are aware thal many stites have
boen using these proposed SiLs {or PR,
as sereening looks since 1996 or carlier,

Regarding the proposed Class | §iLs
undar Option towe expressed ane Beliof
that whare a gropased soures ronsumes
Joss than 4 percent of the Oluss |
irciemunt, the source’s impact g
sufliciently low 50 as o o warrnt
requiring the source o carry oul a
detailed analysis of the combined effects
of the proposed source and all other
increment-consuativg wnissions in the
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aren. 72 FR 54140. We previously used
a similar rationale Lo establish Lhe SERs
for PSO applicability purposes,
concluding in parl thal emissions ralus
that resulied in ambient impacls less
than 4 percent of the 24-hout slandards
for PM and SO; were sulficiently simali
so as lo be considered de minimis. 43
FR 52707-8.

The original SIL values of 1.0 and 5.0
ug/m* for TSP and PM,,, were
inteeprated by EPA as representing the
minimum amount af ambient impact
thal is significont. This formed the basis
for the proposcd Oplion 1 PMa 4 SiL
values of 1.0 and 5.0 pg/m> for the
annual and 23-hour averoging periods
for Class 11 and [II aroas.

The SiLs currently appoar in EPA’s
regulations at 40 CFR 51,165(h). That
purticular NSR regulation provides thal
states musl include a preconsiruction
review permit program for any new
major slationary source or major
modificalion thal proposes to locate in’
an attainment or unclassifiable area and
would cause or contribule to a violation
ol the NAAQS. These values, added to
40 CFR 51.165(b) on July 1, 1967, have
proviously been referred o as
“significont ambient impact
concenltralions” and ate used to enable
a source {o deiermine whether ils
emissions would cause or contribuie lo
a NAAQS violation al “any lacality that
does not or would not meet the
applicable national stendard.” 52 FR
24672, April 2, 1985, ol 24688,

in 19885, when EPA propaosed lo add
“significant ambient impact levels” for
PMin. we also indicated thal for PSD
purposes the requirerents under
section 51.165(b) 23 “would be applied
Lo all applicable PSD requirements.” The
EPA has since applicd thess vajuas in
other analogous circumstances under
the PSD program, Based on EPA
interpretations and guidance, SILs have
also been widely used in the PSD
program as a screening tool for
determining whan a new major source
or major modification that wishes to
locate in an attainment or unclassifiable
aren must conduct a more exlensive air
quality analysis lo demonstrale that it
will not cause or contribule to a
violation of the NAAQS or PSD
incremunl in the attainmon! or
unclassifiable area. The SiLs are also
uscd to defline the exteat of the
Significant Impact Area where, using air
dispersion models and ambient
meniloring data, a cumulalive source
impaci analysis secounting for

213 134, He regalrements now conlaioed 1o 40
CFR 1, 165(0) worg contuinad i 40 CFR 51.18(k).
whith swas lator part ol s major restructurng of te
punt St S requiromants,

emissions changes from affected sources
is porformed.?4 Sew the 2007 NPRM for
additional information on lhe hislory of
EPA's puidance related to SILs {72 FR
54138-39).

To the 1996 NSR Relorm proposal, we
propesed to add the SiLs for PM,,, and
olher pollulants already cantained in 40
CFR 31.165{b}(2} direclly into the PSD
rogulations at 40 CFR 51.166 and 52,21,
Because the SiLs in 40 CFR 51.165{b)
did nat include thresholds for Class |
areas, we proposed lo sel Class 1 51Ls ot
the level of 4 percent of the respeciive
Class [ jncrements. Thus, for PM,.. the
proposed Class § SILs were 0.2 pg/m?
{anpual) and 0.3 pg/m” {24-hour), and
the proposed Class [ and 1if SILs were
1.0 ug/m" (annual} and 5.0 pg/m™ {24-
hour). The EPA has not yet taken final
aclion on the 199G proposal on SiLs (or
pollulants other than PM, < therefore,
we rely upon our longstanding palicy to
use those values, as codified in 90 CFR
51.165(b)(2). lor PSD permilling.

VII. Final Action on the PM; 5 SMC

A, EPA’s Delermination on the P,
SMC

As wilh the increments and SILs for
PMa 5. we proposed three different
oplions for establishing an SMC for
PMa 4. The {irst option, relerred to as the
“lowest detectable concentration”
approach, relied on the method we used
in 1980 to develop the SMCs for the
pollutanis then subject lo PSD. This
parlicular method [ocused an
development of the SMC value based on
the current capability of providing a
meaninglul measure of the pollutants,
See relovant discussion laler in this
section and al 45 FR 52710. Options 2
and 3, called the “Pdy s lo PM g
emissicns ratio” and the *PMas 1o PMy,
NAAQS ratio,” respectively, used the
SMC lor PM )y, as the base flor
multiplying the emissions and NAAQS
eatios to derive an SMC for PMy s See
72 FR 54141. Thoe three proposed
options yiclded the following numerical
levels for the SMC:

» Option 1: 10 pg/m*, (24-hour
averagel:

* Oplion 2: 8.6 pg/m" {24-hour
avorage): and

¢ Oplion 3: 2.3 pgim* {24-hour
average).

We are tuking fina! action on the SMC
for PMa s using the “lowest doteclable
concentralion” approach (Option 1),
However, we have determined that the

1 the case of 4 NAAQS complianes naalvals
ubl souries in i area sco constdeeed 10 contribute
1t the nie quality levels: for increments, huwaver,
“ull” refers anly to those sntirces whose neivsions
I wholie ae in pan, consunie PSD ncroment for
parti ulae pollutant.

SMC value that is calculaled under this
methodology is lower than the proposed
value of 10 pg/m* to reflect “current
capability” with respect to the
measurement and colleclion of ambient
PMa 4 concentralions. The resull of such
revised calculalion is that the SMC
value in this final rule is differeat from
{more stringent than) the proposed
level, The revisod value is 4 pg/m? {24-
hour average). Our basis for the revised
calculation and the resulling lower
value is described in greater detail later
in this seetion.

The EPA and ils defegated reviewing
authorilies will use the PMas SMCio
determine when it may be appropriate
10 exempl a proposed new major
stationary source or major modificetion
from the ambient monitoring data
requirements under the PSD rules.
Similarly. siales with EPA-approved
PSD programs that adopt the SMC for
PM: s may use the SMC, ence i is part
of an approved SIP. to delermine when
It mny be appropriale to exempl a
particular major slalionary source or
major modification Irom the monitoring
requireients under thoir State PSD
programs (see 40 CFR 51.166(3)(3)).

B. Respanse to Comments Concerning
the SMC

1. Legal Issues

Undcr ithe Act and EPA regulatioas,
an applicant for a PSD permil is
required 1o gather preconstruction
moeniloring data in cerlain
circumslances. Section 165(a)(7) of the
Act calls for “such moniloring as may be
necessary 1o determine the effect which
cmissions Irom any such facilily may
have, or is having, on air quality inany
arcas which may be affected by
emissions from such source.” In
addition, section 1865{e) of the Acl
requires an analysis of Lhe air quality in
areas alfectod by a proposed major
facility or major modification and calls
for gathering 1 year of monitaring data
unless the reviewing autharity
determines lhat a complete and
adequale analysis may be accomplished
in a shorter period. These requirements
are codified in EPA's PSD rogulations at
40 CFR 51.166{m) and 52.21{m).

In 1980, EPA adopled rogulations that
included pollulant-specific SMCs as a
screening lool for sourcos to detormine
whether they should conduet site-
spucific preconsiruction ambient
moniloring.”” We explained our

# The provision for the monitariog exentipiion
was ariginallv promulyatsd ot 40 CFR 5123058}
and 5221618k it should be uetsl, fuswesver, i
this prvision iy waw foxnd ol 40 CFR 85.166(1]5)
sl 32.21{8(5).
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postiinn thal it was appropriate o
exempl sotirees from preconsiruclion
monitoring requirements for a pollutan
if the spurce could dumanstrate thai its
ambienl air impact was less than a value
known as the Significant honitoring
Concentralion ur SMG. Al the tmoe the
SMCs were adopted, EPA described
therm as “air guality concentration de
minimis level]s) far cach pollutant {that
were available] for the purpose of
providing a possible exemplion from
monttoring requirements.” 43 TR 32676.
52707 {August 7. 1980). The EPA
explained that it believed there was
“little to be gained from preconsiroclion
monitoring” where a suurce could show
that its projocted impact of @ potlatan
within the affected area was below the
de minimis conceniration for thal
pollutnnt. 43 TR at 52710.

One commenier f.l"l")P(]Sl?(l aur
proposed eatablishmant of any SMC for
PAiy 4, claiming that SMCs in general are
contrary to the Act. The commenter
stated that “in Seclinn 163{e} Congress
mandated a full vear of conlinuous air
qualily monitoring for cach major
source subject {o The PSD progran.”
With this in mind. the commenter
indicated thal there are ne exceptions,
atber than the lonited stalulory
provisions, discussed abave, which
ailow for less tan s year's worth of
moniloring based on a deteomnination
Ut a complele and adequate analvsis of
sueh purposes may be accomplished in
a sharter period. The commenter then
argued thal “the alloswance for a “shorter
seriod hardly amounts to authority to
waive moniloring entiredy, which is
whal EPA"s SMC proposal would do”

As with the SMCs adapted by EPA in
1980, the SMCs that we proposed for
PRI: < are supported by the de minimis
doctrine set forth in the Alohama Posver
vpinion. Like the other pollutants for
which EPA has promuigeted SMGs, EPA
believes there is Htte o be gained from
proecanstruction monioreg ol Pidy
copcentrations (bat cannal be sccusaiely
imedsured.

Therelure, n develesing the tiree
proposed opticns for an SMC, EPA
sought 1o use melhads that would
identify levels reprusenting & de
pinnnis o insignificant impact on
Py ¢ ambicend air quality thil makes the
collection of additional monitering data
wxlraneous,

2. Level of the MO

As indicated earlier. the SMC for
PRty s in Uhis Boad rude is 3 pgdme, 24
hour sverage. This valoe may be used by
permilling authoritivs to delermine
when they may axempt a proposed
major stalicaary source o major
madification for Phis s frons the air

quality monitoring requirements lor

Pz under 40 CFR 51,166, The EPA
and iis delegated Statefocal programs
will also use Lhis new value under the
Federal PSD program at 40 CFR 52.21.

We proposed threq options fer
developing the SMC for P s each
eption yielded a differenl concentration
value. In choosing belween the three
options. EPA proposed lo sefect the
option thal refieeled the degree of
ambient impacl on PAL < concentrations
1t could be cousidoind truly de
minimis and used to justify exempling
a source from the requirement o gather
1 vear of ambient nronitering data for
Phis ¢« Bhimateiy. we have sclected the
“lowas| detestable concentration”
appreach {Optien 1} that relies directly
upnnl ambieat monitaring measurement
sensitivity und precision. Thal is, i
cither the predicied source impact er
estimufed existing gir qualily in an arva
is below a concentrajion that can be
accuralely measured, then it would not
be reasonable o require a seurce Lo
attempt 1o collect such ambicnt dati,

In 1080, EPA defermined the SMCs
Lased on the thun carrent capability of
providing ¢ meaningful measura of
ambient pathetant concentrations. The
EPA promulgated values that
represented five thnes the lowest
detectalibe concenlration in ambient air
that could be messured Ly the
instrumenis avaitable for monitoring the
poltutants. 45 FR 32710, The foctor of
“five” look into aceount the
measutement errors associated with the
monitering of these low poltutant levels
or small incremental chusges in
conceniration. These measuremend
ervors were said narise from various
sources. such g3 sample retlection,
anilviical measurement. calibration,
and interferences. See May 20, 1980
EPA memarandum from Rehine, KA
o Wharren Pelers. contained in the
dockel for this rulemaking, Aceordingly,
in the 2007 NPRM for Phlsa we voiaed
our Belie that this was @ reasonable
approach. sinco it was idso used for
Phliyand TSP, 72 FR 54141,

Eight commenters expressod supporl
far the SMG based on Oplicn 1, albeit
at the higher level as originally
proposed. [n some cases. i is not clear
whotler these commentlers supporled
the particular appmach fie, an SMC
Jinked 1o the Jowesl detectable level} or
the fact that the ealculated value was
simpty the highest s alue of the valees
prapesed upder the thiree cpliuns.
Claarly. some of the commaniers
indicated their suppont for the approach
because if is constslent wilh the
approdch used for setting Lhe eriginal
SMCs in 19800 Two conmenters
oppused Oplion 1 because it resulled in

an SMC value that was too high. These
Iatler comnsenters noted that the SMC
derived via Option 1 {10 pg/ni?, 23-hour
average) was greader than the proposed
24-hour PMa ¢ increment for Class 11
sreas and argued that such an outcome
is inappropriate. We believe that this
imporiant concern is adequately
addressed by the tevel of the SMC for
Pha < that is estahlished in this
rulemaking.

Several commentors supporied tie
levels derived from cither Option 2 or
Option 3. bul were coneerned that the
justification for choosing cither of these
values would aced o bo further
cxplained. Some of these commenters
were specilically cencerncd abaus the
use of o 0.8 P odo-Ph-y emissions
ralin whick. they argues, relied un
invenstory digta that did not adequately
address all sources that would likely
affect ambicnt coneentrations of PA
inn an arso.

We conclude that Option 1 1s the
uppropriaie oplion for definiuyg the SMC
for PM; - The ability 1o accurately
measure ambient PAL « concentrations
is not related 10 3 ratio of PM: ¢ 1o PAy,
either directly in ferpis of emissions or
as expressed by the respentive NAAQS.
which wers used to define the SMC for
Phiz ¢ under Opticns 2 and 3,
respeatively. Qur original concern wirs
that, while Option 1 linked the SMC
diceetly 1o the concept of a minimum
doetectable conreniration (in nrder to
identify de minimis moniloring
cirnwmstances), the value ariginally
decived from that approach in the 2007
NPRAL was high in relationship o the
concenteations of Phs s delined by the
exisling NAAQS and increments foe
PM: -

io considering the use of Oplion 1 [or
developing the SMC in the final ndes,
hewever, we recognized aller
pubicatien of the preposcd rule that it
Wo§ necessary w re-oxamine the
assimpiions thal we elied apon in
1880 (o develop the nwmerical valnes
far the original SMCs so that we could
mosl accurately reflect currenl
menioring techninues for PA e Our ee
examination for this final rule utilized
the most current information cancerning
the physical capabililies of the PR
Fedeea Reference Methed Samplurs.
and addresses unceriaintios introduced
ta the measurenient of Pi- s due 1o
vuriability in the mechanical
perfurmance of the PAL « sunplers and
the micro-gravimuelric analytical
bakaswes that weigh Glter samples,

The minimum detection Hmit (MDL)
of 2 gefm, eriginally used in 1980 for
it SMC for PM and promulgaled lor
PNy« i 1947 {see 40 CFR pact 50.
Appendix L, seetion 3.1}, has been
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reaffirmed by 9 years of field blank data
coflected by EPA through the PM .
Performance Evalualion Program.
However, we found that new data exisi
to “indicale a conservative estimale of
Lhe aggrogate uncertainty factor is no
greater that '2' at the concoentralion
equal 1o the MDL of 2 pg/m».” 2
Accardingly, the lowering of the
uncertainty lactor from “five” 1o “livo”
under Option 1 yiclds an SMC of 4 pg/
m* Pivly s, 24-hour average, rather than
the proposed concentration of 10 pg/m?*,

We conclude that the modified level
of 4 ug/m" PMz 5. 24-hour average, for
the SMC under Option 1, based upon a
more current understanding of
moniloring precision for PM, especially
fine PM, addresses commenter suppart
for the use of a method that is consislent
with the way other SMCs were
developod and most directly reflocts
monitoring capability for the pollutant
of concern, while at the same lime
responding to 1he concern of other
commenlers that a value in the lower
range of proposed SMC values is most
reasonable considuering the levels of the
NAAQS and increments {or PM. 4.

C. Gorrection of Crass Reference in PSD
Ambient Moniloring Requirements

In ihe 2007 NPRM, we proposed to
lake final action 1o correcl a cross
reference contained in paragraph (i) of
the part 51 and 32 PSD regulations.
Specifically, al the time of the proposal,
paragraphs {ii} and (iii) in 40 CFR
51.166(i)(5), and paragraph {ii) in 40
CFR 52.21(i){{5), each relerred 1o
concentralions listed in paragraph
(i}{8)(i) of bolh regulations. However,
there is no paragraph {i}(8){i) in exisling
40 CFR 51,166, and no concenlraiion
values are contained in exisling section
{i)()(i) of 40 CFR 52,21, The cross
reference in Lhese provisions was
intended to reference the SMCs in
poragraph (i)(5)(i) of the two PSD
regulations, but EPA [ailed 10 make this
change when the parageaphs were
renumbered in an earlier rulemaking,
We did nol receive any comments
concerning this proposed corrective
action, We made the necessary
correction as part of the May 16, 2608
final PM. s NSR Implementation Rule
fsee 73 FR 28348 and 28349}; lherefore
it is not neeessary 1o luke any fusther
action in this Bnal rule with regard to
the propased correction.

= Tliis Snforsmatlen is contained in o Masch 12,
2004 {nturnel EPA memorindum from Dennds
Crumpler to Bof Rue, 1itled “PSD Munltoring De
Minimis Cancoatznion for PM: < which has been
ploved in the dockol for this rulemoking.

VIIL. Dates Associated With
Implementation of the Final Rule

This section describes the key dates
that wo have established for
implementing the final rule. In the 2007
NPRM. wa indicated that different dales
appeared to be appropriale for
implementing the PM; « increments,
cach date dopending on the legal
aulbarity thai we relied upen to
promulgate il. We described and 1ook
commaenl an some alternalive effective
dales for increments, as well. In
addition. we discussed and took
comment on polential implementation
dales for the S1Ls and SMC componenls
of the proposed rule, which we
indicated were not subject to the same
statutory consideralions as the
incremaonts.

We received a number of comments
on the differen| proposed dates. We
carcfully considercd these comments in
selecting the dates described below for
the final rule. Some of the significant
commenls and our responses lo those
comments are provided below, The
remaining commenis and our responses
are contained in the Response Io
Comments document ingluded in the
docket for this rulemaking.

A, Effective Date of the Final Rule

In the 2007 NPRM. we took commenl
o Lhe effective date of the final rule by
presenting the differant eptions
available for implementing the PM. 4
incremenis. Under Option 1 for
doveloping the increments, we slaled
thal section 186{b) of lhe Act specifies
thal increments promulgated pursuant
to section 166{a) are 1o become elfective
1 yeaor {ollowing their promulgation. In
contrast, there is na such 1-year delay
or any other date prescribed for
increments promulgated in accordance
with section 186(f) of Lhe Act. upon
which we based Options 2 and 3 for 1he
annual PM1 s increments. Thus,
incroments promulgated under Option
1, whicl: relies on the procedural
provisions of section 166(b) of e Act.
would normally be subject to a 1-year
delay in Implementation, while
increments promulgated under eithor
Option 2 or 3, relying on seclion 166(N
ol the Acl, could follew a 30- or 60-day
olfective date. typical of the effective
date for most new rules in general. In
cithee case, our consideration of the
clfective dute for 1he PMs 4 increments
assumed that the sclected date would
also be the effective date of the final
rule.

In the 2007 NPRM, wo 1ack commenl
on some alternative approaches to
establishing the effective date for PM; 4
increments. Specifically, while

64897

proposing a 1-year elfective date under
Optien 1, we requested comment on
wﬂelher wo could promulgate these
incromunts under section 166(a) of the
Act with an effective dale of only 60
tays, See 72 FR 54142,

Nine commenters suppotted our
propaosal o establish the effective date
of the part 51 and 52 PSD repulations for
Ph: 4 as 1 year from the date of
publication. Aliernatively, lwa
commenlers encouraged us to apply the
60-day cffective date, while three other
commentors supporied other effpclive
dales, as described in this section.

Seven industry and indusiey
assacialion commeniers su pparted our
proposal to make the final rule for PMa 5
increments clfective 1 year afier
promulgation. Most of Lhese
commenlers cited the additional lime
necessary o develop the needed PMa
inventories needed for implementation
of the PMs s PSD program. Two of the
commeniors urged EPA 1o allow State
programs sufficient time to adopl
increments, particulacly if condensable
particulate maller is included in the
increment and its analysis. These
commonters stated that the Federal rule
should not be effective for 1 vear. (They
also stated that siates should have 3
years for the associated SIP revisions.)
These same commenters added thal this
delay would provide lime for sources
that have perinits in the pipeline or are
just about to submil an application Lo be
able to compicle the permilling process
wilhout undue delay. One of the
commenlers specifically voiced supporl
for Option 1 for the effeclive date of the
final rule {1 yoar} and Option 2B for the
period granted for SIP revisions (3
vears). This commenter also explained
that this additional time may give the
Agency lime lo promuigate beller
measurement methods for sources of
condensable particulate matter,

Another of these commenters noted
that, at the time of the proposal, the
NSR portion of the CAFPIR had not yel
been promulgated, and that states would
need time to incorporate that rule as
well as the requirements of the propasol
into their S5IPs. This commentor added
that making the PM; s increments
cffective bofore states and sources have
had & reasonable apportunity to begin,
let alone comgplete, the SIP process for
the two related rulemakings would
unnecuessarily complicale an already-
complex regulatory process.

In conlrast, the (wo commaoniors
supporting the shorler effective daie
encouraged us to apply the 60-day
period [or the effective date under
whalover oplion is finalized. One of
these commenters urged us lo lake
measures to expedite the
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implementation of the Mz s final rute
and suggestad that we choose the
shortest of the praposed elfective dutes
which are sllowed under any of Lhe
applicable regulations, This commentor
incdicated that in light of the excussive
delay in lhe implementation of the
PM. s PSD program since the NAAGS
were promulgaled, the 60-day effective
date should be applied under EPA's
preferrod option,

in light of nur decision o promulgats
PM, 4 increments under the authority of
seciion 1066) of the Act {propased
Cption 1), wu are faced with the
dovision as 1o how 1o most effoctivaly
implement the long-awaited PM.
increments, recognizing that the Act
provides for a T.year implementation
delay, We have concluded that it is most
appropriate lo follow the plain linguage
of ihe Act which calls fora 1-year
effective date for implementing
increments devetoped under section
166{a} of the Act. We agree with the
gommenters who suggested thal a
sheriened implementation delay was
desirable because of the substantial
delay in the promulgation of measures
to prevent significant air quality
deterioration with respect 1o PMz s
Nevertheless, we believe it would be
inappropriate in this action 1o disrogard
the statutory language which plainly
cills for a 1-vear delay. Accordingly, we
are setting the effective date of U Phizy
inciements al 1 vear from the date of
promuigation of this final rulv,
consislent with the 1-vear delay
requited under seclion 166{b) of the Acl.
We are doing this by setting the “trigger
date” for PMy s as Qclober 20, 2017, Ses
now 40 CFR 51.166(b}{(14)({c) and
f1i){e], and new 50 CFR 52.21(0){14i(i){c]
anel (ii}c), Al the same time, we are
establishing an effective diste for the
other provisions. £a.. the Stls and SMC
for PM, « 3o this final rule as December
a4, 2010, This will erable the
implementation of these key elements of
this rule uader the Faderst PSD progeam
a5 soon s possible,

1. State PSD Progras

In this final rale, wo are cstablishing
the final PAL « inerements as mininsum
program elements for all State PSD
arograms. Accordingly, stales must
submit for EPA's appraval revised SIPs
thai incorporate the finaf P .
inciements or allernative messures that
can e damenstrated to EPA's
sulisfaction to provide ap equivalent
Jevad of proteciion as the Pl s
ingrements, In accordance with section
166{b} of the Act, we are requiring sinles
to sthid revised implamentslion plans
1o FPA Tor approval within 21 monihs
of promulgation, that is, by fuly 20,

2012, Section 1606¢h) also specilies that
we must approve or disapprove these
rovisions within 25 monihs of
promulgalion (4 inonths from the
statulory deadline for SIP submittal).
e regard these stotutory deadlines as
maximum allowed timeframes {or
action Moreover we do not bebieve that
the Act restricts our abilily to rpprove
SIP revisions roquested by a State at any
lime before these deadlines. In this final
rube, we are amending the regulatory
provisions al 40 CFR 51.1660(6)(1) to
articulate the deadline sot forth by the
statule for ke SIP submittals involving
thie PNy incremenis pursuant to
seclinn 166{a) of the Acl

11 is very unlikelv tat stajes will be
able to revise their S1Ps and sobmil
them to EPA for approval prior to the
applicability dale of the Pal:
incremenls in this final rule, whicl is
Oclober 20, 2011, Theeelore, there is
likely to be & perind af lime alter
Gclober 20, 2010 when State laws will
nol require PSD applicanis otherwise
subject 1o PSD for PM.. lo complate an
inerement analvsis lor the PM; <
ncremenis, even though the P
meremenis, majur source baseline date,
and triguer date have been established
15 a result of this Goal role. Similarly,
it is not clear whether states will have
the authority to consider sie b
applicants as having triggered the minar
sourre basetine date during this interim
period before their revised PSD rules
coniaining the PAL - increments and

relevant baseline dates became offective.

Tha CPA does not intend to presoribe
the implementation iimeline lor State
programs: rather, cach State svill need to
detersiine how in rement conssanplion
and the setling of the minor source
basekine date for PR - will occur under
its own PSD program. Nevurtheless,
regardless of when a State begins (o
require PA; ¢ increment analyses and
how i1 ¢ hooses to set the PMz s minor
source baseline date, the 2missions from
sousces subjicl o PSD for Phly s on
which Lonsteaciion commenced after
Oulober 20, 2010 {the malor sowree
baseline date) will  onswe Phizs
incresnent and must be included e
incrmuent andlyses ovcurring afier the
minor source baseline dato is
eatabdishad for an ares vedor e Stabe's
revised PSD program

2. Federal PSD Prooram

The Federal PSD sagulations under 40
CTR 52.21 apply whire stites do el
have approvid SO programs and in
Indian lands. Inosu b cases, eithee EPA
inplements the PSD program or the
State will unplement it under avthondy
granted by EPA through # delegation
agreenienl.

We proposed 1o begin implemanting
the Federat PSP program for Phys on
the effective dale of the final rule, Lo,
either 1 year from the dale of
publication in the Federal Register or
60 days from date of pablication. il we
developed the PMo« incremenls
pursuant to proposed Cpiien 1.
Allernatively, we requusted comment on
whether we should delay
implemenlation of the Federal PSD
program until 23 months afler
promulgation, which is the lalest date
by whick ED'A is required to approve
Stake SIP revisions. This is the sume
approach we look in 1888 1o implement
the then new NOy increments. See 53
FR 40638, We did not propuese the 24-
manth delay for the PMs ¢ increments
because of the significant delay that has
aiready occurred between the time we
promulgated the PM» s NAAQS and the
time the PM; « Increment ralemaking
would be finalized. However. we sooght
commont on Uiis allernative approach
because we recognized thot iomight ot
e vguitable to begin implementation of
the pew program requiremunts in those
fowr arcas where the Fedural pregram
upplies before the niajority of status are
required 1 implement the program,

Two commenters wrged EPA to hold
off implementation of State programs
adminisiered under the Federal PSD
program in order to provide a uniform
anek consistent national appreach, One
State agency supporled inplemaenting
the Pederal PSD progeam with & delayed
effertive date of 1 year afler the effeclive
dale of the final rule instend of 60 days.

Wo have decided o begin
implemuealing the revised Federal PSD
prograin as sel ot ;}re:\'imlsly inour
introductory disrnssion of this issue in
s tion VHLALTI

it is. the revised
repulations al 40 CFR 52,21 will become
effective in 60 days, on December 20,
2010. This will allow EPA or the
delegated Stie ageney to bugin iusing
the SILs and SMC fur PM- . oo that dote,
as des ribed in section VIELE of this
preamble. However. the date esiabilishad
i the regulbations for the teigger date
will ensure sl the PM- ; increments do
uot become effoctiva for 1 year,
-ongisient with section 166{b} of 1he
Ak and that the minor source hasaline
date cannet be established until the

Ph < increments become effective,
Howaover, PSD =ourcis subjesUlo PM; <
thett recoivo their PSD permit afier the
date: of publication of s final rule will
e constlerad Lo consime Phdy .
inerements by viriue of the foct that they
will commence ponstruction after the
majise scurce baseline date for PMs s,
which s the dale of sublication ol this
finu! rule
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Thus, sources in an area subjoct o the
Federal PSD progeam for PMa ¢ will be
abie to use tho S[Ls and SMC as
scroening tools lor the required PMa 4
NAAQS compliance demonstration, but
in most cases will not be required 1o
submit a PMa2 s increment analysis as
parl of & complete PSD permit
application for a Federal PSD permit
unless the application is submitied on
or ofier October 20, 2011. On or afler
that date, when an applicant submits a
complele PSD permil application that is
required to address PM: s under the
Fedoral PSD pregram, that first
application will establish the minor
saurce baseline date for PM2 5 in the
applicable attainmenl or unclassifiable
arca.

As with the State PSD program
fequirements. prior to the establishment
of the minor scurce baseline date in an
arca, emissions increases {rom minor
sources in the area will be counted
toward the baseline concentration,
rather than to the PM; 4 increment. As
described earlier, lhe amissions (rom
mujor stalionary sources thal commence
construclion aflor the major sourca
baseline date. regardless of the date on
which their PSD applicalion is
submitted. must be counted loward
consumplion of the PM; 5 tncrements.
While these sources will not be required
lo submit un increment analysis for
PM:z s as part of their complate
application as long as they recoive their
PSD permit before the trigger date for
PMa s (see discussion that Jollows in
soction VIILB). the emissions increases
resulting [rom tho permitting of \iese
sources ultimately must be counted
toward the PM; s increments when Lhe
first PSD permit application submitled
alter lhe trigger dete eslablishes the
minor source bascline date {or the area
of concern, and in all subscquent PMa 4
incrarment analyses for hat area.

B. Transilion Period

In the 2007 NPRM. wu proposed a
trapsition period 1o clarily when PSD
pormit applicalions must contain an
increment analysis demonsiraling
compliance with the PM; + increments
follosving the date the PM: ¢ increments
become effective in any State or Federal
PSD program. Specilically, we proposed
to establish a grandfathering provision
to aliow complele applications
submitted before the increment effective
dale. bul for which the permit had not
vet been issued by the cffective date, to
conlinue boing processed using the
PMia Surrogaie Policy to satisfy the
requirement lo demonstrale complignce
wilh the new PMa 4 requirements. The
grandfathering provision for PM: ¢ was
originally proposed in the 2007 NPRM

al 40 CFR 31.166(i)(10) and 40 CFR
52.21(i)(11) for State and Federal PSD
pragrams. respectively. See 72 FR 54149
and 54154,

Three commeniers supporied the
proposed grandfothecing provision for
sources Lhat submilled a complete
applicatian before the elfective date of
the applicable PSD rules Another
commenter fell that it was rensonable to
allow siales a choice between using
PM 4 ot PMas increments during &
transilion period including SIP
apgroval. where applicable,

uring the time since the proeposa! ol
this rule in 2007, we have reconsidered
the need for the proposed transition
period in the Federal PSD program 1o
effectively implement the PMa 4
increments. In IEPIII of the importance of
prevenling significant delerioration of
PM: ¢ air quality and the omount of time
that has passed since the initial
promulgation of the PM; ¢ NAAQS, we
do not believe thal further dolay is
warranted. We expect that most permils
issued after October 20, 2011 will be
from sources that submitled their PSD
applications after the major source
baseline daie for PMa s, which is defined
as the date of publication of this final
rule, so that they will bo increment-
consuming sources. Therefore, when
these sources apply for their PSD
purmils, they will have had significant
advance notice of when the PM; «
increments will become effective. ie, 1
year from the daie of publication of Lhis
final rule. The review and permilting of
peratit applications submiited prior 1o
the publication date of this lnal rule
should generally be completed prior 1o
the effective date of PMa. « increments
and thus effectively have a transition
pericd of 1 year 1o complete processing.

Thus, we are requiring each sourco
that receives its PSD permit after the
effeciive date of the PM- 5 increments,
regardless of when the application was
submitted. 1o provide a demonstration
that the source’s proposed emissions
increase, along with other Increment-
consuming emissions, will not cause or
contribute lo a violation of the PM, ,
increments.

Under this final rule. sources
applying for a PSD permit under the
Federul PSD program after the major
source baseline dale for PMs ¢ {f.e., aller
the date of publication of this final rule),
Lut before the PM: & incremunts become
ellective (i.e., the date 1 vear afier
publication of this final rule}, will he
considered fo consume PM; « increment.
While EPA will not require any such
source fo include a PM: 5 increment
analysis as part of its initial PSD
application, an increment analysis
ullimately will be required beflore the

permil may be issued if the date of
issuance will nccur afier the trigger dale,
when the PM. 5 increments become
cffective under the Foderal PSD
program,

Finally, for the same reasons that we
are not adopling the preposed (ronsition
period thal would have exempted PSD
applicanis with pending permit
applications from demonstrating
complianca with the PMa s increment
requirements under the Federal PSD
program. we have decided net (o
provide an option for states lo apply a
transition period under 40 CFR 51.166.
We belicve it is appropriate for ail
increment-consuming sources subject to
PM: 5 to demonstrale compliance with
the PM; s increments when the required
permil is issued alter the PMa
increments become cffective in the
Slate’s PSD regulations,

C. SiLs and SMUC for PM- 5

in the 2007 NPRM, we explained our
posilion that S1Ls and SMCs are not
minimum required eloments of an
approvable SIP. While these de minimis
values arc widely considered 1o be
useful components for implemenling
the PSD program, they are not
absolutely nocessary for the stales to
implement their PSD programs. That is,
states can salisfy the stalutory
requirements lor a 5D program by
requiring each PSD applicant to submil
air qualily monitoring data and 10
conduct a comprehensive air quality
impacis analysis for PMy 5 without using
de minjmis thresholds to exempt certain
soutces from such requiremoents.
Bacause the de minimis values for PM 4
(and other pollutanis) ere not mandatory
tlements, we propased not to establish
specific deadlines for submitting
revisions lo fncorporate the specific
values for PM. s into SIPs.

One Stale/local commenier agraed
that the SiLs and SMCs should not be
a required element of the PSD SIP.
Anothor State/local commenter agreed
with our proposal, but stated that EPA
has the authority 1o include SlLs and
SMCs us minimum program
requirements per the opinion set forth
in Alabama Power. This commenlter
added that the EPA Environmental
Appeals Board has affirmed EPA's
interprelntion of the Act to allow EPA
to evaluale the significance of a source's
impact when determining whether the
source's emissions would “couse or
coatribute” to a NAAQS or increments
violation under section 165(a)(3) of the
Act.

Two commenters digsagreed with our
proposed position and argued that SILs
and SMCs should be mandatory
clemonts of a Sale PSD program. One
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of these commuenters argued that the
requirement 1o model without the use of
serecaing models with SiLs and SMCs
is so unreasonable that EPA musl
require that states adapt the SiLs and
SMCs (o meet (he Purpose clause of Lhe
Agl, whieh requires a balancing of
environmenial and economic
considerations. The other opposing
commenter statod that the ineremeoents,
SiLs, and SMCs need 10 be adopted as
& single reguiatnry approach because the
SiLs and SMCs defline when additional
work is needued 1o ensure shat PSD
requirements, such as mainlaining
adeguate increment, are et This
communter added thal there Is ne
reasan for sources o be placed i the
position of conducling expensive
modeling that ean delay a project when
it ts unnecessary from an air quality
porspeclive.

We agree that the SILs and SMCs used
as de mianimis thresholds for the various
pollutants are useful 1ools thal eneble
peripilting authorities and PSD
applicanis 1o screen out "insignificanl”
activities: however. the fact remains that
these values are aol required by the Act
a5 part ef an approvable SIP program.
We believe that most slates aru likely 1o
atopt (e SILs and SMCs because of the
uselul purpose they serve regardless of
our position that the values are not
mandatory. Alternatively, stutes may
develop more stringent values il thay
desire to do so. in any case, slales are
ot under any SIP-relnated deadline for
revising their PSD programs to add
thesn scroening tuols.

Using the SILs for PM: s, whena
praposett major new source or unjor
modification of PM, « predicts (via air
quality modeling) an impact less than
ihe Pils « de minimis volue, thy
proposed souzce or medification b not
considerad Lo have a significant alr
gualily impact and would not need to
somplete o cumulative Impact analysis
invalving an analysis of other sources in
the urea. Also, w source with a de
miinfady ambienl inpect would not be
consideror] 1o cause o conbribute jo @
viplation of either the Pz s NAAQS o
incremenis,

The PM; « SiLs will become elloctive
ander the Federal PSD program on the
effective dase of this final rule, that s,
an December 20, 2010, swhen sither
EPA. or a State auting under a
dulegation of EPA's mnhority.
implemuents the revise! PSD permilling
reqaireimends far PN« parsiant 1o 40
CIR 52.21. The SlLs will e for use
tnitially with the romplisnce
Aemonstration for the P < NAAQS.
and laier for the PM: s incroment
analysiz, under the Federal PSD
pragram. We emphasize, however, that

the PM. ¢ S1Ls are not infended (o be
used as pasl of the detarmination of
adverse impacis on AQRVYs for PM> «in
Class { areas.

Similarly, we intead to use the PM _«
SKC {1 gg m?, 24-hour average) as
screening tool in the Federal PSD permit
program beginning on Docembur 20,
2010, Accordingly, when cither the
modeled Phq « impact of, or the existing
ambient air quality within the area of,
the proposad new major source or major
modification is less than the PRy s SMC,
the reviewing authorily may exempt the
source or modification from the
moenitoring data requirements for PMa -
under 40 CFR 52.21{ns).

IX. Other Repulatery Changes

The Act provides that the PSD
regulations apply to arvas designated as
“atfainment” or “unclassifiable” as
defined by the Act. When the original
regulations were writlen, the Act
pravisions for designaling areas as
gither "attainmen!” or “unclassifiable”
were contained in sectinons 107{d}{(1HD)
and [E}. respectively. In 1990, Congross
ruvised section 107 and changed the
reievant paragraphs defining
“agtainmaent” and “unclassifiable” sreas
1o scations 107{AH DAY and {11,
respectively. In accordance with these
statulory changes, we are correcting the
references Lo the statutory classilications
containad in the existing PSD rules 1o
mateh the revised pamgraphs in the Act,
See revised 40 CFR 531.166{L) (14 HiiiKe)
aad (13}(i) and (i), and 30 OFR
52.21{bI 13}t e) and (153} and i),

In adding the SiLs for PM- o in this
fima} rule. we restructured paragraph (k)
{*Source impact anubyyis™y b the
existing PSD regalations at 40 CI'R
51.1646 and 32,21, Undur the
restructuring of paragraph (k). old
paragraph (K)(2) is now paragraph
{kH1}ii). To accemmodaie Lhis
rasiruciuring change, we are also
revising grandfathoring provisions that
are contained in existing paragraphs
{i)(8] and (1)9) at 40 CFR 51,166, and
paragraphs (9] and {i){10] al 30 CFR
52.21, which coniained references to
sequirements contained in paragraph
k)2). As revised, the grandlatharing
provisions now reference niny
paragraply (K)(11{H).

X. Statutory and Executive Order
Reviews
A, Execubive Order 12865 Reguilatory
Plagning enid Hevien

Under Executive Order 12866 (38 TR
51735, Outober 4. 19483), this action is o
“significant regulalory actien” because fl
ratses pevel legal or poliey issues

arising oul of legal mandates, the

President’s priorities. or the principle
sel forth in the Exeeutive Order,
Aceordingly, EPA submitled this action
1o ONEB for review under Executive
Order 12866 and any changes mnde in
respomse to OM recommendalions
have been documentid in the docket for
this action.

8. Papenrark Reductinn Act

The information collection
requirements in this rule have been
submilled for approvid to the OMB
under e Paperwerk Roduction Act, 44
1.5.C. 3301 #f seq. The information
collection requirements are not
enforeeable until OMB upproves them.

Pursaant 1o title L part £, of the Act,
tie PSD program requires the awner or
operalor 1o oblam a permit prior {o
rither consiructing a new major
slationary source ol air potlutanis or
making o major modification Lo an
pxisting major stationary source. The
information collection for sources under
PSD reselts from the reguirement for
DWHers or ()PE??‘“;UTS [Ev] Sllbﬁ]il
applications for NSR permils. In some
cases. sources musl conduct
precansiruction menitoring to
determine the existing ambien! air
guatity, For reviewing autherities, the
information collection results from the
regutirement to process permil
applications ard tssue permils, and Lo
transmit associated infurmalion to EPA.
The EPA oversees the FSD program, and
the information collecled by sources
and reviewing authaoritios is used lo
ensure that the program is properly
implemenied.

The final rule wilt increass the PSD
permitting burden for ewners and
operators of major stationary sources of
Pis . emissiong by adding PMz .
increments 1o the list of existing
increments for which air qualily impact
analyses must be carried vul to track the
amount of increment consemed by the
proposed source and cther snurces in
the ngea. Over The 3-veur period covered
by the ICR, wo estimate an average
annual borden totating about 28,000
hours and $2.8 million for ajl industry
entitios that will be affected by the final
ride, For the same reasons, wo also
expeet the final raie (when Qully
impiemented) to increase hurdon for ihe
State snd tocal authorilivs reviewing
PSD permit applications. In additive,
there will be addisienal burden for State
am! local agencies to revise their SiPs o
incorparale tha proposed changes, Over
e 3-vear period covererd by the ICR, we
estimate hat the average annual burden
for ail Stule and local reviewing
authorities will total about ?.500 hours
andd 5551.000. Burden is defined 21 5
CTFR 1320.3(b}
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An agency may not canduct or
spensor, antl a person is nol tequired Lo
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9. When
this ICR is approved by OMB., the
Agoncy will publish a technical
amendment to 40 CFR part 9 in the
Federal Regisler to display the OMB
control number for the approved
information colleclion requirements
contained in this final rule.

C. Begulotory Flexibilitv Act

The Regulatory Flexibility Act (RFA)
peneraliy requires an agency to prepare
a regulalory flexibility analvsis of any
rulo subject lo notice and comment
rulemaking requiremenls under the
Administralive Procedure Act ar any
other statute unless the Agency cortifies
that the rute will not have a significant
economic impact on a subslantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdiclions.

For purpases of assessing the impacls
of this rulc on small entities, “smail
entity” is defined as: (1) A small
business as defined by the Smail
Business Administration's regulations at
13 CFR 121.201: {2} a smail
governmental jurisdiction that is n
government of a cily, county, town,
school districl or special district with a
population of less than 50,000; and {3)
a small organization that is any nol-for-
profil enterprise which is independently
ownod and operaled and is not
dominant in its field.

After considering the economic
impacis of this final rule on small
entities, 1 certify that this action will not
have a significant sconomic impact on
a substanlinl number of small entitios.
This final rule wilk not impose any
requirements on smatl ertities because
small enlities are nol subject to the
requirements of this rule.

D. Unfunded Mandates Reform Act

This action conlains no Federal
mandates under the provisions of Title
Il of tho Unfunded Mandatcs Reform
Acl of 1995 [UMRA), 2 U.S.C, 1531-
1538 for Staic, local, or tribal
governmenis or the private sector. The
aclion imposes no enforceable duty on
any State. local or tribal governments or
the private sector. The final rules adds
only a relatively small number of new
requirements to the exisling permil
requirements atready in place under the
PSD progriem, since states are currently
implementing a PM),, surrogale program
pursuant to EPA guidance. Thus, this
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action is nol subject to the requirements
of sections 202 or 205 of UMRA.

This rule is also nol subject to the
requirementls of section 203 of UMRA
because it conlains no regulatary
requiremenls that might significantly or
uniquely affect small gavernments, The
final rule applies only to new major
stationary sources and to major
modifications al existing major
stationary sources.

E. Executive Order 13132—Federalisin

This final rule does not have
federalism implications. It will not have
substantial direct eflfecls on the slates,
on Lhe relationship between the nalional
government and Lhe stales, or on the
distribution of power and
responsibilities among the various
levels of governmenl, as spocified in
Executive Order 13132, The {final rule
makes relatively minor changes to the
cstablished PSD program. simply
making il possible for stales Lo
implement PSD [or PM; 5 inslend of
relying on PMo as a surrogale. Thas,
Executive Order 13132 does not apply
1o (his rule. In the spirit of Executive
Order 13132, and consistent with EPA
policy to promole communications
belween EPA and Stale and local
governmenis, EPA specifically solicited
comment on the proposed rule from
State and local officials.

F. Execulive Order 13175—Consullotion
and Coordination With Indian Tribal
Governmenis

This action does not have triba)
implications. as specified in Executive
Order 13175 {65 FR 67249, November 9,
2000). The final rule provides the
elemenis lo imploment a PM3 s PSD
program in attainment arons. The Act
provides for slates lo develop plaas 1o
regulate emissions of air pollutanis
wilhin their jurisdictions. The Tribal
Air Rule (TAR) under the Act gives
tribes tho opportunity to develop and
implement Act programs (o altain and
maintain the PM2s NAAQS, bui leaves
to the discretion of the tribes the
ducision of whethor to develop these
programs and which programs, or
appropriute ¢clemenis of a program, they
will adopt. Thus, Executive Order 13175
does nol apply te this action.

The EPA did reach out to national
Iribal organizalions in 2006 to provide
a forum for tribu} professionals to
provide inpul to the rulemaking.
However, nol much participation or
inpul was received.

G. Executive Order 13045—Protection of
Children From Environmenial Health
and Safely Risks

This aclion is no! subject 1o Executive
Order 13045 {62 FR 19885, April 23,
1997) because it is not cconomically
significant ns defined in Exceutive
Order 12866, and bocawse the Agency
dous not believe the environmental
health or safely risks addressed by this
action present a disproporticnate risk lo
children. One of the basic requirements
ol the PSD program is thal new and
modified major saurces must
demonstrale thal any now emissions de
not cause or contribute to air quality in
violation ol the NAAQS.

H. Execulive Order 1321i—=sclions
That Significantly Affect Energy Supply,
Distribution, or Use

This aclion is not a “significant encrgy
aclion” as defined in Execulive Qrder
13211 (66 FR 28355, May 22, 2001)
because it is nol likely 10 have a
significant adverse cffect on the supply.
distribution, or use of cnergy. Furiher,
we have concluded that this rule is not
likely 1o have any adverse energy
effects.

1. National Technology Transfer und
Advancemeni Aci

Seclion 12{d) of the National
Technofogy Transfer and Advancement
Act of 1085 (NTTAAL Public Law 104-
113, 12{d) (15 U.5.C. 272 note) direcis
EPA lo use voluniary consensus
standards in its regulalory aclivities
untess lo da so would be inconsistent
wilh applicable Jaw or otherwise
impractical. Voluatary consensus
slandards are lechnical standards (e g..
melerials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopled
by volunlary consensus slandards
bodies. The NTTAA direcis EPA to
provide Congrogs, through OMB,
oxplanations when the Agency decides
nel lo use available and applicable
voluntary consensus standards.

This action does net involvo technical
standards, Therefore, EPA did not
consider the use of any voluntary
consensus slandards.

I. Executive Order 12898—Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Papulalions

Executive Order 12898 (59 FR 7629,
Feb. 16. 1994) establishes Fedoral
executive policy an rnvironmenial
justice. lts main provision direcls
Federal ngencias, 1o the greatest extent
practicable and permiited by law, to
muke environmental justice pact of their
mission by identilying and addressing,
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as appeopriaie, dispropoctionately high
and edverse human healih or
pavironmental effects of thelr programs,
policies, and activities on minority
sopulations and low-income
populations in e Uniled States.

The EPA has determined that this
finak ruls will ot have
dispropostivnately high and advess
human heatth or environmental vffecis
o minarity or lew-income populntions
hecanse it does ol alfect the level of
prolection provided to human health or
the enviroament. This final rule will
provide reguintory corlainty for
implementing the preconstruction NSR
permilting program for PM. s Howuever,
the requiremenls are similar to the
existing requicetents of the PMyg
progrant and henee do not impact tha
human health or environmental cffects.

K, Congressional Revien . \ct

The: Cengressions] Review Act, §
LS 0. B0 ef seq., as added by the Small
Dusiness Regulatory Enforcement
Fairness Act of 1896, generally pravides
that belore o rule may thke 2ffect, the
agency pronulgaling (he rule must
submit & rule report, whith includes a
copyv of tha rule, to eech Heuse of the
Congress and 1o the Complroller General
uf the United Siaies, The EPA will
stbmii a repons cuntuining this rule and
oiher required information to the L5,
Senale. the LS. House of
Represeniatives. and the Compirotier
General of the United States prior to

Federal Register. This actinn is not a
“major rule” ps defined by 8 US.C.
#04({2). Neveribeless, this rule needs Lo
Le reviewed for the P« incremenls
being promulgated herein su that they
can be seradinized by Congress as
intended under section 16600} of the
Acl. Even though the PMy . increments
will not bucome applicable far 1 year,
the finul rile will hecome effective 60
davs frem the date of publication, that
is. ot December 20, 2010, for the
screening tools (SlLs and SMC) buing
estnblished in this rule

XL fudicial Review

“nder section 307{b)1) of the AL
petitions [or judicial review ol Lhis
action must be filed in e niled States
Court of Appeals for the District of
Cotumbia Cireuit by December 26, 2010,
Any such judictal review is Hmited 1o
only those abjections that aro raised
with reasonable speeilicity in timelv
comments. Filing a pelition for
seconsideration by the Administrator ef
this linal rule does not affect the finality
of this rule lor ihe purposes of judicial
review nor does it extend the lime
sithan which a pention for judisial
review may be fitked, and shail net
postpont the effeciiveness of such rule
or action. Under section 307(B)(2) of the
Act. U roquirements of 1his final action
say nol be challenged laler in civil or
erintinal proceedings brought by us o
euforre these requirements.

XIL Stahndory Autharity

163, 165, 166, 301, and 207 {d} ol the Act
as amended (42 U.S.C. 7401, 7470, 7473,
7475, 7476, 7601, amd 7607 (d)).
List of Subjects
40 OFR Part 31

Admisistrative praclices and
procedures, Air pollution conteol,
Environniental protection,
lniurgr.n-'urnmuului refalions.
HI CFR Part 52

Administralive prectices and
procedures. Air poltution conlrod,
Environmenial pratection,
Intergovernmental relations.

Dated: Septembur 30, 2010,
Lisa P, jackson,
Adminisraler
= For the reasons set out in the
preamble, title 40, chapter 1 of the Code
of Federal Regulations is amended ns
follows:

PART 51-—[AMENDED}

a8 1. The authority citadion Tor part 51
continuss o read as follows:

Authority: 23 L 5.C 101 42U S C. 740
THTIG
Subpart l-[Amended]
® 2, Soction 51,163 isamended by
revising the table in paragraph {L)(2} o
reatk as follows:

551,165 Permit requirements.

publication of the rule o the Federal : : : * .
Hegister. A major rule cannat take effect The statuiory autherity for this final L) I
wotil 60 davs after it is published inthe  action is provided by scclions 103, 160, )
| o .
i Averaging time (houis}
Poliuiant Anmupd | T T
i 24 i 8 ) | i
30; .. . 1.9 ugim® 5 pgmt 25 pgim’?
Phte. .. . 1.0 ugim* 5 poim? i
PM:a . 03 pgim* 1.2 upimt |
MO 1.0 g/m ]
co .. 1 0.5 mg/m'* 2 mg/m’
" y - - £

B 3 Section 51106 is amendued as
ollows:

B a. By revisipg parigraph (a)(G}5

® L. By revising paragraph (bj 1ailide):
i ¢ Byremoving ihe period at the end
ol puragraph (DI} and adding ™
and™ in Hs places

a d. By adding pacageaph (b B0k
a ¢ By revising paragraph (hi{t4hiial;
@ [, By remaving the period ol the end
of paragraph (b 14)((0) and adding ™.
and” bt s place:

B g By adding pasagraph (D105 ek

m D Buerevising paragraph {b){ 14} ak

® L. By revising paragraph (LIS and
parngraph (G5 Intreductary text;
® |. By revising e fable in paragraph
teilik

o
i

® | By revising parmgraph {BERIG )
' m. Bv redesignating exisiing
paragraphs (3N A hrough 4 a5
parugraphs G5 through (&)

® k. By revising paragraph {Cil

@ n. By adding new paragraph

{i}{sHiitdl

@ o By removing "{kH2)" rom

pargraph {i){8} and adding "(RH1DHHT in
iis places

2 . By removing in lwe places “(K}27
from paragraph {1){9) and acding
ML o those places:

@ ¢ By revising paragraph (K):

B . By removing the words “porticelale
meiter” in the last sentence of paragraph
Epia) introdustory 1ext and adding o
theie place “PRy s PO and

8 5. Uy revising the table in paragraph
pdt)

§51.166 Pravention of signiticant
detarioration of air quality.

{”} * AW

ORI
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(i} Any Staie required to revise s
implementation plan by reason of an
amendment to this section, with the
cxception of amendments lo add now
maximuim allowable increases or other
measures pursuinl io sceclion 166(a) of
the Act, shall adopt and submilt such
plan revision 1o the Administrator lor
approval no kder than 3 vears alter such
amendment is publishied in the Federal
Register. With regard to a revision to an
implementation plan by reason of an
amendment Lo paragraph (¢} of this
seclion to ndd maximum allowable
increnses or olher measures, the Stale
shall submit such plan revision to the
Adminisirator for approval within 21
months aRer such amendment is
published in the Federal Register.

* - - L L]

By~ *
(1apzy s »

PM ..
Arnual anlhmstic mean
24-hr maximum

PM o
Annual arithmelic mean
24-hr maximum

Sulfur digxide
Annual anthmelic mean
24+ maximum
3hr manmam

Mirogan dioxide
Annuat anlhmelic mean

PM; 5
Arnnual adthmetlc mean
24-hr maximum ...... .
PMu:
Annual asithmelic mean
24-hr maximum ... .
Sullur dioxide
Annual anthmetic mean
24-hr maximum ........
3-hr maximum .,
Nilrogen dioxide
Annual arilhmetic mean

PM. 4
Annual arithmetic mean
24-hr maximum .. ..
P,
Annua! arithmelic mean
24-hr maximum ...
Sulfur dioxide
Annual arithmelic mean
24-hr maximum
3-hr maximum
Nitrogen dioxide

{v) In the case of PM,,; and sulfur
dioxide. January 6. 1975;

- w L L *

{c} In the case of PMas Qclober 20,
2070.

[ii] " w &

{a) In the case of PM | and sulfue
dioxide. August 7, 1977

* * * . "

{€) in the casc of PM: s, Oclober 20,
2011.

(iii) o & w

{a) The area in which the proposed
source of modification would construct
is designaled as nltainment or
unclassifiable under section
107(d)(1){Aii) or {iii) of the Act for the
pollutant on the dale of its complele
application under 40 CFR 52.21 or
under regulations approved pursuant o
40 CFR 51.166; and

L] * * - L3
Poliutant
Class | Area
Class Il Aroa
Class | Acca

{15)i} Buseline orea means any
intraslale area fand every part theroof}
dosignated as allainmend or
unclassibable under sectton
107{d11){ANii) or {iii] of the: Act in
whith the major source or major
modilicalion establishing the minor
snurce bascline dale would consiruct or
would have an air qualily impact for the
pollutanl for which the basehoe date is
established, as follows: Equal to or
greater than 1 gg/m* (anoval average)
for SQ2. NO:. or PMyu: or equal or
greatoe than 0.3 pg/m” funnuatl at ernge)
for PN[; 5

{ii} Area redesignations under section
107(d}{ 1A NI or (iii) of the Act cannot
intersect or be smaller than the ares of
irpact of any major slationary source or
ntajor modificasivn which:

" " - » -

(c]- - &
“}- P

Maxmum
aflowabie
INCIEAso
{mictograms
per cubic
meler)

A =l

th o b

o

17
30

a1
512
25

18

60

40
182
700
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Annual anthmebc mean . ...

lx

Pollutant

Maxirmum
allowable
increase
{micrograms
per cubic
meler}

{1] Nitrogen disxide.
{i1) Phia s,

* - r T ¥
(i) ~
(5) *
(1
lel P'»[ 5 p"h‘n Lora-hour sverage;
{cf) PALL- 10 pg/m. 24-hour average:

n Y Y

1k} Source impaci analvsis—(1}

3 .

nt Rec,wn'rf demonsiration. The plan shall

provide that the awner or opoeator o
Uhe pruposed source or modilication
shall demenstrate that alinwable
amissiun increases from Lhe proposcd
sowrce or modification, in conjunction
with alf other applicablo emissions
increases or reduction (including
secondary omlssionsh wanld not couss

or contribinie 1o air pollution in
violation of:

(i) Any n dional ambicnt air quality
standard in any air quality conlrol
region; or

(i} Any applicable masin un
allowablo increase over the baseline
concenleaise in any area,

(2) Significant inpect levels The plan
may provide that, for purposes of Phb g,
the demonstration required in patagraph
{k)i1) of this section s deemed to have
been made if the ecrmssions increase
from the n w stalienary source alone or
frem e modification alone would
cause. i all areas, aiv qualily impacts
less than the fellowiog ame ints:

. - Class | Class i | Olass il
Averaging lirme arca aea | aa
- :
Annual e e e e e e 1 D 0B UGIM? 0.3 ugim? ! 63ygm?
;
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Pollutant Annusal veraghg time (hours)
24 a8 3 1
Y TSR 03 pg/m? |12 pghmd
10 ug/m3
05 mg/m3 2 mg/m?

PART §2—[AMENDED)

2 1. The autharity citatian for part 52
continuos Lo read as follows:

Authority: 42 US.C. 7401, ef seq
Subpart A—[Amended]

& 2. Section 32.21 is amended as
follows:

1 a. By revising paragraph (b){14){i){a}:
& b. By removing the period at the end
of paragraph (b)(14){i)(b) and adding *;
and" in its place;

& c. By adding parageaph (b){14}{i}(c):

a d. By ravising paragraph (b)(14){ii){a);
= c. By removing Lhe period at the end
of paragraph {b)(14)(ii}{b) and adding *;
and” in its place:

8 [. By adding paragraph (b)(14 }ii){c):
= p. By revising paragraph (b){14)iii}(a):
® h. By revising paragraph (b){15}(i) and
paragraph (b){15}{ii} introductory text;
mi. By rovising the table in paragraph
(ek

B j. By revising paragraph [i}{3)(i);

m k. By removing “(k)(2)” from
paragraph {i)(9) and adding “tk}1)(ii)" in
ils place:

» |. By removing in two places “(k)(2)”
from paragraph (i}{10) and adding
“(k)(1}{ii)" in those places:

# m. By revising paragraph (k);

B 1. By removing the words “particulate
matter” in the lasl sentence of paragraph
{p}(3) intraductory text and adding in
their place “PMa 5. PM,," and

m 0. By revising the table in paragraph
(pl(5).

§652.2% Pravention of significant
deterioration of alr quality.

L] L] L L] L

(b) [ K S

(t4}ti) > ~ *

(a) In the case of PM 4 and sulfur
dioxide. January B8, 1975;
* [ ] ] * »

(£) in tha case of PM, ¢« Oclober 20,
2010.

{JI) . n n

{a) In the case of PM 4 and sullur
dioxide, Augus 7, 1977,

{e) In the case of PM; 4 October 20,
2011,

[ili] * 4 a

(@) Thao arca in whieh the proposet
source or modification would construct
is designaled as attninment or

unclassifiable under section
187(d){1)(A)ii] or (iii) of tho Acl for the
poliutasnt an the date of its complete
application under 40 CFR 52,21 or
under regulalions approved pursuant to
40 CFR 51.166; and

* * - L3 L]

(13)(i} Boseline areo means any
intrastate area (and every part thereof)
designaled as attainment or
unclassifiable under section
107{d}(1)(A)(i#) or (iii} of the Act in
which the major source or major
modilication establishing the minor
souree baseline date would epnstruct or
would have an air qualitv impact for the
pollutant for which the baseline date is
esiablished. as Tollews: equal to or
greater than 1 pg/m? {annua)l average)
for SO; NO», or PM : orequal or
greater than 0.3 pg/m? {annual average)
for PM; s.

(ii) Area redesignations under soclion
107¢d 1IN ANI) or (iii) of the Act cannet
inlersect or be smaller than the area of
impact of any major stationary source or
major modification which:

* L3 L] - -

(C,. L

Pollutant

Maximum
allowable
intrease
{micrograms
per cubic
meler)

PM; L

Class | Area

Annual anthmelic MeAN ... - cis o secvitmvcrcn ve e cee e 4 e

24-hr maximum
PM [

Annual arthmetic mean .. . ... ... o . veeen o

24-hr maximum
SuHur dioxide-

...................

Anrugl anthmetic MBRAN ... ... .. .. v o s e

24-hr maximum
3-hr maximum
Nitrogan dioxlde

Annual anthmelic MeaN ... .. ... vv e vrn e v v e s

PM:s:
Annual arithenetic mean ..... .....
24-hr maximum

PMa
Annudl arlbhmetic mean ..............
24-hr magimum

Sujlur dioxide
Annual arilhmelic mean .. . ..... ...

Class 1 Area

ha
(3] [ O ] [e- 201 N -

n
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3:h7rtaximuey
Mroger Jdax e,

AnrLd’ anthir el redn

PR .
Appaal adikmelic moan
24 Raximum .

PR .
Annual anthrrelic mean
24+hr maximum

Suilyr dioxide
Annual arithmelic maar
24-hr reaximum . ..
3hr maximum

Nitrogen dioxide
Annual anthmeic maan

Pohytane

Class bl Area

Maximum
allowable
increase
{micrograms
per cubic
meter}

i L] * * x

[i) x & a

[5] LI S

{i} The emissions increase of th
pollutiant from the new source or 1l nut
emissions increase of the pollutant from
the medificstion would cause. in any
area. air quality impacts fess than the
following amounis:

{a) Carhon monoxide--575 pgimd,
#-hour average;

(&) Nitrogen dioxide— 14 pa/m?,
annual average

(€ PA- et ppdm, 24-luniir average;

[} PM —10 pg/m?, 24-hour average:

(0] Silfur diexide—13 pg/m, 24-haour
averages

(1 Ozone;

{g] Lend—0.1 gg/w. 3-maenth average:

(B} Fluorides—0.25 ugfm®, 24-hour
average:

1) Total reduced sulfur—10 pofm’,
1-hour average:

(/) Hydrogon sulfide—0.2 pg. m®,
1-hour avarage:

&) Redoeed sullur compounds—
10 pg/m>. 1-hour average; or

Nole to paragraph {e} 5D No de
minimis e quality brvel s provided for
uzone. Huwever, sty nef emissions increase
af 108 tons per vear ar more of valatite
organie cempanads or nittegen oxides

2t BA0 woshd be requireid e perform

an ambient impaet asalyvsis, including the
gathening of amblent air guality data,
-~ - L] * -

ki Sourse impact anolvsis—{ 1}
Nequired demanstration. The nwaur or
operator of the propesed seurce or
modificalion shall demonstraie that
atlowible cmission incroases from the
proposed source or moditication. in

coniunction with all ather applicable
emissians increases or reductions
{including secondary emissions), would
not couse or contribute o air pallution
in violation of,

(3] Any national ambiont air quality
standdard in any aic quality control
reginn: or

fii} Any applicalde maximam
allowable increase over the bascline
cupcentration in any arca.

{2} Significant impuc! fevels. For
purpeses of PM; s, the demonsteadion
required in paragraph (K1(1} of this
section is deemed to have beea made if
thu omissions increase from the new
stalionary source alone or frum the
maodilicition alone would causa, in all
areas, air quality inpacts less than the
following amounis:

B . i Class i Class i Class il
Pelliznt Averaging img E e . e
2 YO R U S S St Annual e e e e e | 006 pgim? 0.3 pglm3 03 po'm?
a FBARBUE e e e | 0T pgimd 12 poimd 1.2 pgim
L] L L] [ -

(p}a x .
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PNV 4
Annual arithmalic mean
24-hr maximum

Ph
Annual arthmelic mean
24-hr maximum

Sullur dioxide
Ansgal anthkmetic mean
24-hr maximurm
J-hr raxmum

Nitrogen diox:da
Annual anthmetbc mean

* - L] ® -
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Maximum
allowable
ncrpase
{ crogram
per cub
matlo
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Hnited States Court of Apprals
Far the Scveenth Civeuit

No. 12-3388

CLEAN WATER ACTION COUNCIL OF NORTHEASTERN
WIsCoNsiN, INC., et al,,

Pctitioners,

(22

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al.,
Respondents.

Petition for Review of an Order of the
Environmental Protection Agency

ARGUED SEPTEMBER 23, 2013 — DECIDED AUGUST 29, 2014

Before EASTERBROOK, SYKES, and TINDER, Circuit Judges.

EASTERBROOK, Cireuit Judge. The Clean Air Act, 42 US.C.
§§ 7401-7671q, invites each state to craft a plan (a “state im-
plementation plan”) to control the levels of certain air polju-
tants. Most state plans include “Prevention of Significant De-
terioration” (PSD) programs. These programs are designed
to prevent backsliding in “attainment areas” (regions that
meet or exceed the Act’s air quality standards), while still

PC#1
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allowing some new sources of pollutior. A PSD program
prevents designated sources from propelling the region’s
aggregate emissions over specified limits, The Act establish-
es these limits by setting a baseline and then a cap on pellu-
tants above that baseline. The space between the baseline
and the cap is the “increment”. In the jargon of the regula-
tions, new sources that create a net increase in emissions
“consume increment”. To simplify matters, we refer to the
increment as the state’s pollutant allowance. The Act grand-
fathers sources operational before 1975: the baseline incorpo-
rates their emissions, with post-1975 sources counting
against the allowance. See 42 U.S.C. §7479(4).

Title V of the Act, 42 U.S.C. §§ 7661-7661f, requires cach
covered stationary source to have an operating permit. Per-
mits implementing Title V specify pollution-control obliga-
tions for each source. The statute allows states to adminjster
certain aspects of the air-pollution-control regime—
including Title V permits—subject to federal review.

In 2002 Georgia-Pacific asked Wisconsin to renew the Ti-
tle V permit for its pre-1975 paper mill. While Wisconsin
weighed that application, Georgia-Pacific modified a paper
machine at the plant. The application for a permit authoriz-
ing this modification was unopposed, and the permit issued
in February 2004. In 2011 Wisconsin reissued the whole
plant’s uperating permit. Clean Water Action Council asked
EPA to reject the state’s decision, arguing that Wisconsin's
regulations (and their application to Georgia-Pacific) incor-
rectly implemented the Act. The Council believes that modi-
fications to any part of a plant, such as the one Georgia-
Pacific made in 2004, require all emissions from the plant—
including pre-1975 emissions incorporated into the base-
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line—to count against the state’s allowance. If that's so, the
whole plant might need to close for lack of available allow-
ance. But EPA declined to object, see In re Georgia Pacific
Consumier Products LP Plant, 2012 EPA CAA Title V Lexis 7
(July 23, 2012), concluding that Wisconsin’s approach is con-
sonant with the agency’s understanding of the statute: Modi-
fications to pre-1975 sources do not mean that the whole
plant’s emissions count against the state’s allowance. Only
increases caused by the modifications count, the EPA con-
cluded. After the agency published that order, the Council
sought review under 42 U.5.C. §7607(b).

Jurisdiction comes first. EPA argues that the Council nec-
essarily challenges the regulations (75 Fed. Reg. 64,864 (Oct.
20, 2010)) that say which permits may be renewed. Section
7607(b) requires that challenges to “nationally applicable
regulations” be brought before the D.C. Circuit, while chal-
lenges to actions that are “locally or regionaily applicable
may be filed only in the United States Court of Appeals for
the appropriate circuit”. The statute also requires that both
kinds of challenge begin within 60 days of a regulation’s
publication. EPA contends that this court lacks jurisdiction
because the Council brought the challenge belatedly and in
the wrong circuit. Opinions from the Tenth and D.C. Circuits
support the agency’s stance. See Utah v. EPA, 750 F.3d 1182,
1184 (10th Cir. 2014); Oklahoma Department of Envirommental
Quality v. EPA, 740 F.3d 185, 191 {D.C. Cir. 2014); Medical
Waste Institute v. EPA, 645 F.3d 420, 427 (D.C. Cir. 2011); Mo-
tor & Equipment Manufacturers Association v. EPA, 142 F.3d
449, 460 (D.C. Cir. 1998); Edison Electric Institute v, EPA, 996
F2d 326, 331 (D.C. Cir. 1993); Natural Resources Defense
Council v. NRC, 666 F.2d 595, 602 (D.C. Cir. 1981).

PC#1
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We conclude, to the contrary, that the venue and filing
provisions of §7607(b) are not jurisdictional. The EPA disre-
gards the Supreme Court’s many opinions discussing the
difference between jurisdictional and claim-processing rules.
See, e.g., Sebelius v. Anburn Regional Medical Center, 133 S Ct
817, 824-26 (2013); Henderson v. Shinseki, 131 5. Ct. 1197,
1202-06 (2011); Reed-Eisevier, Inc. v. Muchnick, 559 U.5. 154,
160-66 (2010). See also Webster v. Caraway, No. 14-1049 (7th
Cir. Aug. 1, 2014), slip op. 7-11. Venue rules have long been
understood as non-jurisdictional. See Leroy v. Great Western
United Corp., 443 U.S. 173, 180 (1979). The Supreme Court
also has held that most filing deadlines are statutes of limita-
tions or claim-processing rules. See Anburn, 133 5. Ct. at 824~
235 (listing cases); Henderson, 131 S, Ct. at 1203 (“Filing dead-
lines, such as the 120-day filing deadline at issue here, are
quintessential claim-processing rules.”); Arbaugh v. Y & H
Corp., 546 U.S. 500, 510~16 (2006); Eberhart v. Lnited States,
546 U.S. 12 (2005); Kontrick ©. Ryan, 540 U.5. 443, 452-56
(2004). While there is an exception when it comes to appeals
from district courts, see Bowles v. Russell, 351 U.S. 205, 212-13
(2007) (interpreting 28 U.S.C. §2107), the Court has rejected
argurnents that other filing deadlines are jurisdictional. Hen-
derson, 131 5. Ct. at 1203. Instead, “[t]he Court’s recent cases
require a ‘clear statement’ or ‘clear indication’ from Con-
gress before a statute prescribing a precondition to bringing
suit will be construed as jurisdictional.” Miller v. FDIC, 738
F.3d 836, 844 (7th Cir. 2013).

Neither EPA nor Georgia-Pacific points to such a state-
ment; we couldn’t find one. The circuit-level decisions we
have cited do not do so either. Utah v. EPA does not give a
reason; it cites Oklahoma Departiment of Environmental Quinlity
as authoritative. Oklahoma Departiment of Envivonmental Quali-
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ty does not give a reason; it cites Medical Waste [nstitute as
authoritative. Medical Waste Institute does not give a reason;
it cites Motor & Equipment Manufacturers Association as au-
thoritative. And so the chain of citations goes, until we reach
Natural Resources Defense Council—which does give a reason
(in addition to citing five more decisions, dating to 1974).
When addressing the Hobbs Act, 28 U.S.C. §2344, the court
tells us that a

time limit [for initiating a contest to a regulation), like other simi-

lar limitations, serves the important purpose of imparting finali-

ty into the administralive process, thereby conserving adminis-

trative resources and protecting the reliance interests of regu-

latees who conform their conduct to the regulations. These poli-

cies would be frustrated if untimely procedural challenges could

be revived by simply filing a petition for rulemaking requesting

rescission of the regulations and then seeking direct review of

the petition's denial.

666 F.2d at 602 (footnote omitted). This is exactly the sort of
thing that the Supreme Couirt has held does not mark a rule
as jurisdictional. NRDC tells us why the Hobbs Act and simi-
lar laws, such as §7607(b}, contain time limits, not why filing
deadlines are jurisdictional. The law is full of time limits,
which serve valuable functions, but they are enforced when
their beneficiaries bring them to the court’s attention and
stand on their rights; there is no need to declare them “juris-
dictional,” which means that they must be considered ahead
of all other issues, even if all litigants forfeit, or even waive,
their benefits. Any contention along the lines of “time limits
are beneficial, so they must be jurisdictional” did not survive
Kontrick and its successors, such as Henderson and Auburn.

Congress could have framed the filing and venue rules in
jurisdictional terms, but it did not. Section 7607(b) does not
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mention jurisdiction. Auburn, 133 S. Ct. at 824-25; Henderson,
131 5. Ct. at 1204-05; Miller, 738 F.3d at 844—15; Webster, slip
op. 7-8. Nor does §7607(b) use language that is traditionally
understood as jurisdictional. And the Supreme Court has not
indicated that the §7607 filing deadline is jurisdictional. That
the Council did not bring its claim within 60 days of the reg-
ulation’s publication (or in the D.C. Circuit) therefore does
not affect this court’s jurisdiction.

Because our decision creates a conflick among the circuits
on the guestion whether the timing and venue rules in
§7607(b) are jurisdictional, it has been circulated to all judges
in regular active service. See Circuit Rule 40{e). None re-
quested a hearing en banc.

The 60-day limit remains a binding rule, however, as
does the venue requirement—and EPA has invoked the ben-
efit of each. But although jurisdiction must be resolved
ahead of other issues, see Steel Co. v. Citizens for a Befter Envi
ronmend, 523 U5, 83 (1998), there is no necessary priority
among non-jurisdictional issues. The EPA’s contention that
this challenge to a permit (and to one state’s regulation) is
“really” or "necessarily” a contest to a nationally applicable
federal regulation would take the court into difficult ground.
Cf. Envirommental Defense o, Duke Energy Corp., 349 U5, 561
{(2007). And for no good reason; the meaning of the statute is
more important than what the Council’s argument implies
about some regulation. Because the EPA’s decision can be
sustained without deciding whether the Council’s conten-
tions necessarily undercut a federal regulation, we start (and
end} with a discussion of the statute.
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The language that matters is in 42 U.S.C. §7479(4):

[1) The term “baseline concentration” means, with respect to a
pollutant, the ambient concentration levels which exist at the
time of the first application for a permit in an area subject to this
part ... . [2] Such ambient concentration levels shall take into ac-
count all projected emissions in, or which may affect, such area
from any major emitting facility on which construction com-
menced prior to January 6, 1975, but which has not begun opera-
tion by the date of the baseline air quality concentration deter-
mination. {3] Emissions of sulfur oxides and particulate matter
from any major emitting facility on which construction com-
menced after January 6, 1973, shall not be included in the base
line and shall be counted against the maximum allowable in-
creases in pollutant concentrations established under this part.

We have added the numbers in brackets to facilitate parsing
the statute.

The Council argues that §7479(4) is clear. According to it,
the third sentence means that the 2004 modifications require
reallocating the entire plant’s emissions toward Wisconsin's
pollutant allowance. Section 7479(2(C) tells us that “con-
struction” includes modifications, and the Council sees in
sentence 3 a rule that to modify one machine is to modify the
whole plant. If the plant has been modified, it is a new
source that can operate only if enough new allowance is
available. EPA, on the other hand, reads sentences 2 and 3
together to mean that the pre-1975 emissions remain as part
of the baseline, while any new emissions attributable to the
2004 meodifications are counted toward the pollutant allow-
ance. The statute does not explicitly address the treatment of
emissions from a plant, only one part of which has been
modified (and thus is treated as a new source). EPA con-
cludes that the statute is ambiguous and the doctrine an-
nounced in Chevron calls for courts to respect the agency's
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interpretation. See Clievron USA luc. v. Natural Resources De-
fense Couuncil, Inc., 467 U.S. 837 (1984). The Council concedes
that, if the EPA is right on the law, or if Chevron applies, then
Georgia-Pacific is entitled to its permit.

The statute is not as clear as the Council believes it to be.
Two things are plain: (1) Emissions from pre-1975 sources,
up to the 1975 level, count as part of the baseline and not
toward the overall emissions allowances {sentences 1 and 2);
(2) Emissions from post-1975 modifications to pre-1975
sources (in this case, the modified paper machine) count
against a state’s pollutant allowance (sentence 3). But the
statute does not tell us what happens to the pre-1975 plant
and its other machines, or whether a modification changes
the relation between the baseline and the new allowance.
Sentence 3 could be read to mean that modifications to pre-
1975 sources require counting emissions previously included
in the baseline against the state’s allowance. But this is an
interpretation, not the only interpretation. It is no less rea-
sonable to read sentence 3 as counting only the marginal
emissions from modifications to pre-1975 sources. Pre-1975
emissions remain in the baseline while emissions from post-
1975 construction count toward a state’s pollutant allow-
ance. This is the interpretation that EPA has adopted. See 43
Fed. Reg. 26,388 at 26,400~01 (June 19, 1978); 75 Fed. Reg.
64,864 at 64,869 (Oct. 20, 2010). And “an agency’s reasonable
interpretation of ambiguous statutory language” carries the
day. EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584,
1603 (2014).

EPA’s is a sensible interpretation as well. The Council’s

approach could produce two undesirable outcomes. Under
one understanding of the Council’s view, the 1975 baseline
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would keep changing as old plants become “new.” Every
time a company modified a pre-1975 plant, all of the emis-
sions that formerly were part of the baseline would now
have to be counted against a state’s allowance. This would
cause no end of trouble during the permitting process for all
plants (and not only the pre-1975 plant with modifications),
because the region’s baseline would be changing. Unless
what was removed from the baseline were added to the al-
lowance, other businesses could find themselves with no al-
lowance to draw on. The other understanding of the Coun-
cil's view involves double counting a “new” source’s emis-
sions. Rather than moving all the pre-1975 emissions from
the baseline, a modification could cause the pre-1975 emis-
sion to count against the state’s allowance and remain in the
baseline. While this sounds strange, it is consistent with the
Council’s position. Under either interpretation companies
{and state regulators) would be inclined to reject physical or
operational changes to pollution sources, even if those
changes reduced pollution, lest all pre-1975 emissions count
against the state’s allowance. The EPA’s approach avoids
that result.

EPA presents a reasonable interpretation of an ambigu-
ous statutory provision. The petition for review is

DENIED.
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GLOSSARY
CAA or Act Clean Air Act, 42 U.S.C. §§ 7401-7671q
EAB Environmental Appeals Board of U.S. EPA
EPA United States Environmental Protection Agency, a

federal agency

NAAQS National Ambient Air Quality Standard

Order Order Denying Petition for Objection to Permit (July 23,
2012)

PM Particulate Matter

PSD Prevention of Significant Deterioration, 42 U.S.C.
§§ 7470-7492

RTC Response to Comments

SIP State Implementation Plan

Title V 42 U.S.C. §§ 7661-7661f
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STATEMENT OF JURISDICTION

This Court lacks jurisdiction. The Statement of Jurisdiction offered by
Petitioners Clean Water Action Council of Northeastern Wisconsin, Inc. and
Midwest Environmental Defense Center, Inc. (“Petitioners”) is not correct.
Petitioners nominally seek review of the “Order Denying Petition for Objection to
Permit” (“Order”) issued by Respondent United States Environmental Protection
Agency (“EPA”), on July 23, 2012. Joint Appendix (“JA”) __. See 77 Fed. Reg. 50,504
(Aug. 21, 2012) (giving notice of the Order). The Order was issued pursuant to
EPA’s authority under section 505(b)(2) of the Clean Air Act (“CAA” or “the Act”), 42
U.S.C. § 7661d(b)(2). Order at 3 [JA __]. However, the sole issue presented for
review by Petitioners in fact challenges final action taken by EPA long ago. See
infra Argument [.A. Specifically, Petitioners claim that EPA’s interpretation of
certain requirements specified in CAA section 169(4), 42 U.S.C. § 7479(4), is
unlawful. At base, this claim challenges EPA rulemakings interpreting this
statutory provision that were promulgated in 1978, 1980, 2002, and 2010. Because
Petitioners failed to challenge these actions in the proper forum (the D.C. Circuit)
within 60 days of their publication in the Federal Register, their only claim is time-
barred under CAA section 307(b)(1), 42 U.S.C. § 7607(b)(1), and this Court lacks

jurisdiction to hear it.
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STATEMENT OF THE ISSUES

1. Whether this Court has jurisdiction to hear this petition for review when the
Clean Air Act provides only 60 days for review of agency rulemakings; the
petition challenges nationally applicable rulemakings promulgated in 1978,
1980, 2002, and 2010; and the arguments made by Petitioners now are purely
legal arguments that were equally available when those actions became final.

2. If the petition for review is not time-barred, whether EPA reasonably
concluded Petitioners had not “demonstrated,” within the meaning of section
505()(2) of the Act, 42 U.S.C. § 7661d(b)(2), that Georgia Pacific’s Title V
permit was inconsistent with any requirement of the Act, because Petitioners
did not demonstrate any error in EPA’s reasonable interpretation of the
ambiguous language in section 169(4) of the Act, 42 U.S.C. § 7479(4), or in
EPA and Wisconsin’s reasonable interpretation of federal and state

regulations implementing that section.
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STATEMENT OF THE CASE

This case involves a Clean Air Act Title V operating permit for the Georgia
Pacific Consumer Products LP Plant (“Georgia Pacific”), a paper products
manufacturing facility in Green Bay, Wisconsin. Title V of the CAA requires a
“major [stationary] source” of air pollutants to secure an operating permit, see 42
U.S.C. § 7661a(a), which must contain such conditions as necessary to assure
compliance with the applicable requirements of the Act. /d. § 7661c(a). Such
applicable requirements include a major source’s obligation to obtain a prevention
of significant deterioration (“PSD”) permit prior to starting construction of a new
source or of a “major modification” at an existing source in an area that is subject to
the PSD program. 40 C.F.R. § 70.2.

Among other applicable requirements, a PSD permit must ensure that
emissions of pollutants from such sources do not result in violations of PSD
“Increments,” which specify the maximum allowable increase in the concentration of
an air pollutant that may occur above a defined baseline concentration. Changes in
emissions in an area, such as increases in emissions because a new source is built or
an existing source is modified in an area subject to PSD, “consume” increment. If
the available increment is not sufficient to permit the increase in emissions, a new
or modified source cannot be constructed.

In Wisconsin, Title V operating permits are issued by the Wisconsin
Department of Natural Resources (“Wisconsin”), but the Act authorizes EPA to

review and object to any permit. 42 U.8.C. § 7661d. If the Administrator of EPA
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does not object to a proposed Title V permit, any person may petition the
Administrator to object to the proposed permit, and the Administrator must issue
an objection ifthe petitioner “demonstrates to the Administrator” that the permit is
not in compliance with the requirements of the Act. Id. § 7661d(b)(2).

In 2011, the Sierra Club,! the Clean Water Action Council of Northeastern
Wisconsin, Inc. and the Midwest Environmental Defense Center, Inc. petitioned
EPA to object to the Title V permit Wisconsin issued to Georgia Pacific (the
“Petition to Object”). Petition to Object at 1 [JA __]. Although Petitioners presented
many arguments as bases for EPA to object to the Title V permit, only one of the
issues raised before the Agency is presented in the instant petition for review. That
single issue is Petitioners’ allegation that EPA misinterprets section 169(4) of the
Act, 42 U.S.C. § 7479(4), and the Wisconsin State Implementation Plan (“SIP”) (and
implicitly, EPA’s longstanding regulations implementing section 169(4), on which
Wisconsin’s SIP is based), regarding the emissions from a modified source that
should be considered to consume PSD increment. Jd. at 59-63 [JA __].

On July 23, 2012, EPA denied the Petition to Object, finding in relevant part
that Petitioners had failed to demonstrate any error in Wisconsin’s interpretation of
its SIP or a 2009 EPA adjudication confirming that EPA has long applied the same
interpretation to substantively identical federal regulations. Order at 21 [JA _].
Petitioners subsequently filed this petition challenging EPA’s denial. While

Petitioners contend that this is an as-applied challenge based on EPA’s failure to

1 The Sierra Club is not a party to this petition for review.
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correct Wisconsin's error in applying the Act, see Pet. Br. at 5, this petition is in fact
a facial attack on long-standing, nationally applicable EPA rulemaking actions first
finalized decades ago. The Act, however, requires that such challenges be brought in
the D.C. Circuit within 60 days of such rules’ promulgation. Accordingly, this Court
lacks jurisdiction to consider the petition for review. Even if this Court did have
jurisdiction, Petitioners’ statutory interpretation argument is without merit, and
EPA reasonably determined that Petitioners failed to demonstrate that the Title V

permit issued by Wisconsin was not in compliance with the Act.
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STATEMENT OF FACTS
I. Statutory Background

A. State Implementation Plans

The CAA, 42 U.S.C. §§ 7401-7671q, enacted in 1970 and extensively amended
in 1977 and 1990, establishes a comprehensive program for improving the nation’s
air quality through state and federal regulation. Gen. Motors Corp. v. United
States, 496 U.S. 530, 532 (1990) (“the States and the Federal Government [are]
partners in the struggle against air pollution.”). Under Title I of the Act, EPA is
charged with identifying air pollutants that endanger the public health and welfare,
and with formulating the National Ambient Air Quality Standards (‘NAAQS” or
“standards”) that specify the maximum permissible concentrations of those
pollutants in the ambient air. 42 U.S.C. §§ 7408-09. EPA has established NAAQS
for six “criteria” air pollutants: sulfur dioxide, particulate matter,? carbon monoxide,
ozone, nitrogen dioxide, and lead.

Under the Act, each State must prepare a state implementation plan, or
“SIP,” that provides for the implementation, maintenance and enforcement of the
NAAQS in each air quality control region within the State. /d.; 42 U.S.C. §
7410{a)(1)-(2). The SIP must be adopted by the State after reasonable notice and a
public hearing and be submitted to EPA for review and approval. /d. § 7410(a)(1);

see Train v. Natural Res. Def Council Inc., 421 U.S. 60, 66-67 (1975). EPA must

2 Particulate matter is regulated via standards for two different indicators:
particulate matter under ten microns in diameter (“PMi¢”) and under two-and-one-
half microns in diameter (“PMz5”). Unless otherwise specified, all references to
particulate matter or PM herein should be understood to mean PMe.
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approve the SIP if it meets all of the applicable requirements of the Act. 42 U.S.C. §
7410(k)(3). The Act specifies minimum elements that States must include in their
SIPs. Id. § 7410(a)(2). One such element is a Prevention of Significant Deterioration
permitting program as required in Part C of Title I of the Act. /d. § 7410(a)(2)(C),
(J).

B. Prevention of Significant Deterioration

The purpose of the PSD program is to protect the public health and welfare
from adverse effects of air pollution by ensuring that increased air pollution
permitted in areas attaining the NAAQS does not lead to significant deterioration of
air quality in those areas, while at the same time ensuring that economic growth
will occur in a manner consistent with the preservation of clean air resources. 42
U.S.C. § 7470. The PSD provisions set forth procedures and requirements for
preconstruction review and permitting of new or modified sources of air pollution
that plan to locate in areas that are classified as “attainment” or “unclassifiable”
with respect to a particular NAAQS. See generally id. §§ 7470-7479.3 The
permitting requirements apply to construction of or at “major emitting facilities,”
i.e., sources that emit 250 tons per yvear (or 100 tons per year for certain source
categories) of any air pollutant. 7d. §§ 7475(a), 7479(1). The permitting

requirements apply to construction of a new major source or the modification of an

3 An “attainment” area is one where the air quality meets the NAAQS for a
pollutant; an “unclassifiable” area is one that cannot be classified as meeting or not
meeting the NAAQS for a pollutant. 42 U.S.C. § 7407(d)(1)(A)G1), (D (1(A)Gil); see
Alabama Power Co. v. Costle, 636 F.2d 323, 368 (D.C. Cir. 1979); see also 45 Fed.
Reg. 52,676, 52,677 (Aug. 7, 1980).
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existing major source. Id, § 7479(2)(C) (defining “construction” to include
“modification”). A “modification” refers to any physical change or change in the
method of operation at an existing stationary source which increases the amount of
any air pollutant emitted by the source or which results in the emission of any air
pollutant not previously emitted. Jd. § 7411(a)(4).

Under CAA section 165(a)(3), to obtain a PSD permit, a proposed facility or
modification subject to PSD review must demonstrate that emissions from
construction or operation of such new or modified facility “will not cause, or
contribute to, air pollution in excess of any {A) maximum allowable increase or
maximum allowable concentration for any pollutant in any area to which this part
applies more than one time per year, [or] (B) national ambient air quality standard
in any air quality control region.” Id. § 7475(a)(3). The “maximum allowable
increase” of an air pollutant that may occur above a defined baseline concentration
is known as the PSD “increment.” 75 Fed. Reg. 64,864, 64,868 (Oct. 20, 2010) [JA
_1: 72 Fed. Reg. 54,112, 54,116 (Sept. 21, 2007) [JA _J; see 42 U.S.C. § 7473; 40
C.F.R. § 52.21(c). Increments ensure that aggregate permitted pollution increases in
attainment and unclassifiable areas do not cause significant deterioration of air
quality in those areas. See, e.g., 75 Fed. Reg. at 64,865 [JA __]; see also In re N.
Mich. Univ. Ripley Heating Plant, PSD Appeal No. 08-02, slip. op. at 36-37, 2009
WL 443976 (EAB Feb. 18, 2009) (hereinafter “Inn re. N. Mich”) [JA _]. Relevant
here, the Act establishes increments for sulfur dioxide and particulate matter,

measured as a concentration of a pollutant in the ambient air (micrograms per cubic
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meter). 42 U.S.C. § 7473. When a new source is built, emissions increase; when an
existing source undergoes construction, emissions can either increase or decrease.
Increases in emissions are said to “consume” increment, while conversely, decreases
in emissions can “expand” available increment.

For purposes of determining whether emissions from a proposed facility will
cause or contribute to an exceedance of either an increment or a NAAQ@S, section
165(e) requires the permitting authority or the owner or operator of the proposed
facility to conduct an ambient air quality analysis. 42 U.S.C. § 7475(e)(1), (2).
Accordingly, EPA regulations require a source impact analysis, which is primarily a
modeling analysis designed to determine whether the allowable emissions increase
from the proposed source, in conjunction with other emissions increases from
existing sources, will cause or contribute to a violation of either a NAAQS or an
increment. 40 C.F.R. § 51.166(k)-(m); 40 C.F.R. § 52.21(k)-(m). This analysis utilizes
a combination of ambient air quality monitoring data and sophisticated air quality
modeling to analyze how existing air quality would be affected by the proposed
source. See 75 Fed. Reg. at 64,866 [JA __I; see also 40 C.F.R. Part 51, App. W
(“Guideline on Air Quality Models”).

As noted above, the Act requires the States to implement PSI) permitting
programs in their SIPs. See 42 U.S.C. § 7410(a)(2)(C), (J). One of EPA’s PSD
regulations specifics the minimum requirements that must be met to obtain EPA

approval of state PSD permitting programs in a SIP. 40 C.F.R. § 51.166. A

9
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separate, but nearly identical, regulation enables EPA to issue PSD permits in the
absence of an approved state program. 7d. § 52.21(a).

Wisconsin’s SIP includes a PSD permitting program that has been approved
by EPA as meeting the requirements of EPA’s regulations and the Act. 64 Fed. Reg.
28,745 (May 27, 1999). The requirements of Wisconsin’s PSD program and any
terms and conditions of PSD permits issued by Wisconsin are applicable
requirements for purposes of Wisconsin’s Title V permits. 42 U.8.C. § 7661c(a); 40
C.F.R. § 70.2 (subparts (1) and (2) of the definition of “applicable requirement”).

C Title V

In 1990, Congress enacted Title V of the CAA, 42 U.S.C. §§ 7661-61f,
establishing a permit program covering the operations of stationary sources of air
pollution. Congress designed the Title V permit program to be administered and
enforced primarily by state and local air permitting authorities pursuant to EPA-
approved permit programs and subject to EPA oversight. See 42 U.S.C. §§
7661a(d)(1), 7661a(i),7661d. Each State must develop and submit to EPA a permit
program meeting the requirements of Title V and the applicable regulations
promulgated by EPA. /d; 42 U.S.C. §§ 7661a(b), (d); 40 C.F.R. Part 70, State
Operating Permit Programs. EPA has granted most States, including Wisconsin,
approval to administer the Title V permit program. 40 C.F.R. Part 70, App. A; 66
Fed. Reg. 62,946 (Dec. 4, 2001) (granting final, full approval of Wisconsin’s Title V

program).

10
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Under the Title V program, all CAA requirements applicable to a particular
source must be set forth in a comprehensive permit, often called a Title V permit or
an operating permit, which serves as “a source-specific bible for Clean Air Act
compliance.” Virginia v. EPA, 80 F.3d 869, 873 (4th Cir. 1996). Sources of air
pollution subject to Title V are required to apply for, and operate pursuant to, an
operating permit that includes emission limitations, standards, monitoring
requirements, compliance schedules, and other conditions as necessary to assure
compliance with applicable requirements of the CAA, including the requirements of
the applicable state implementation plan. See 42 U.S.C. §§ 7661a(a), 7661c(a).

For areas such as Green Bay, the applicable requirements under Title V
include compliance with the requirements of the PSD program when that program
applies. 42 U.S.C. §§ 7475(a)(), 7661c(a); see also 40 C.F.R. § 70.2 (defining
“applicable requirements” for state operating permit programs to include
requirements of both implementation plans, and the terms and conditions of
preconstruction permits, such as PSD permits, issued under Title I of the Act).

D. EPA Review of Title V Permits

Title V of the CAA and the applicable EPA regulations require state
permitting authorities to submit all proposed Title V permits to EPA for review. 42
U.S.C. § 7661d(a)(1); 40 C.F.R. § 70.8(a)(1). Title V calls for EPA, within 45 days of
veceipt of a proposed Title V permit, to object to that permit on its own nitiative if
EPA “determine[s]” that the proposed permit “contains provisions that are . . . not

in compliance” with “applicable requirements of [the Act], including the

11
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requirements of the applicable implementation plan.” 42 U.S.C. § 7661d(b)(1); see
40 C.F.R. § 70.8(c). If EPA does not object on its own, “any person may petition the
Administrator” to do so within 60 days after the expiration of the 45-day period. 42
U.S.C. § 7661d(b)(2); see also 40 C.F.R. § 70.8(d). Section 505(b)(2) provides that
“[tlhe Administrator shall issue an objection . . . if the petitioner demonstrates to
the Administrator that the permit is not in compliance with the requirements of
[the CAA], including the requirements of the applicable implementation plan.” 42
U.S.C. § 7661d(b)(2) (emphasis added); see also 40 C.F.R. § 70.8(d). Critically, the
statute states that “[tlhe Administrator shall grant or deny such petition within 60
days after the petition is filed.” 42 U.S.C. § 7661d(b)(2).

EPA interprets the “demonstration” requirement in section 505(b)(2) as
placing the burden on the person seeking the objection to supply information to
EPA “sufficient to demonstrate the validity of each objection raised” to the Title V
permit. EPA Order at 10 [JA __]. One critical reason for this is that section 505(b)(2)
allows EPA only 60 days in which to investigate, analyze, and rule on a petition
such as that submitted by Petitioners here. As this Court noted in Citizens Against
Ruining the Environment v. EPA,

Congress deliberately gave the EPA a rather short time period to

review proposed permits, resolve questions related to those permits,

and decide whether to object. Because this limited time frame may not

allow the EPA to fully investigate and analyze contested allegations, it

18 reasonable in this context for the EPA to refrain from extensive fact-

finding.

535 F.3d 670, 678 (7th Cir. 2008).

12
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In determining whether to object, EPA considers whether the information a
petitioner presents demonstrates the applicability of a CAA requirement; in this
regard, a failure by petitioners to address a key component of an applicability
analysis can be fatal. Order at 3, 11 [JA __]. EPA considers numerous other factors
as well, such as the quality of information presented, underlying disputes, and
pending enforcement actions. See Sierra Club v. EPA, 557 F.3d 401, 406-07 (6th Cur.
2009); see also Citizens Against Ruining the Environment, 535 F.3d at 679 (where
“there is contested evidence of a potential violation requiring further investigation
and analysis” it was reasonable for EPA to determine that a demonstration had not
been made). Generally, if petitioners do not present information concerning relevant
factors, then EPA may find that the petitioner has failed to satisfy the
“demonstration” requirement. See. e.g., Order at 11, 13-14 [JA _].

E. Judicial Review

Section 307(b)(1) permits judicial review of certain specified actions of EPA
taken pursuant to the Act, as well as of “any other nationally applicable regulations
promulgated, or final action taken, by the Administrator” under the Act, but only in
the United States Court of Appeals for the District of Columbia. 42 U.8.C. §
7607(b)(1). Section 307(b)(1) further provides that a petition for review of a final
action by EPA under the CAA that is locally applicable, such as a denial of a
petition to object to a Title V permit, may be filed in the United States Court of

Appeals for the appropriate circuit. Jd. Whether nationally or locally applicable,

13
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petitions for review must be filed within 60 days from the date of publication in the
Federal Register of notice of the final action. fd.
II. EPA'’s Implementation of the PSD Program

A. Baseline Concentrations, Baseline Dates and Increment Consumption

As noted earlier, a PSD increment is a maximum allowable increase of
emissions of a pollutant in an area above a specified baseline concentration for that
pollutant in that area. In section 169(4) of the Act, 42 U.S.C. § 7479(4), Congress
established a formula to define the term “baseline concentration.” The first sentence
of section 169(4) specifies that the baseline concentration for a particular pollutant
is the ambient concentration level of that pollutant in a certain area, referred to as
the “baseline area,” that existed when the first PSD permit application addressing
that pollutant was submitted by a source seeking to construct in that area. 42
U.S.C. § 7479(4); Order at 17 [JA __]. In the second sentence, Congress directed that
the baseline concentration inc/ude projected emissions from major sources which
commenced construction prior to January 6, 1975, but which had not begun
operation when the baseline concentration was determined, 7.e., the date on which
the first PSD permit application was submitted. 42 U.S.C. § 7479(4).

In the third and last sentence of section 169(4), Congress specified the
exception at the heart of this petition for review:

Emissions of sulfur oxides and particulate matter from any major

emitting facility on which construction commenced after January 6,
1975, shall be not included in the baseline and shall be counted against

4 See 40 C.F.R. §§ 51.166(b)(15)(D) and 52.21(b)(15)() (defining “baseline area”).

14
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the maximum allowable increases in pollutant concentrations [i.e.,
PSD increment] established under this part.

Id. {emphasis added). In sum, in this third sentence Congress required that
emissions of sulfur oxides and particulate matter from major sources commencing
construction affer January 6, 1975, consume increment, and excluded such
emissions from baseline concentrations.? /d. The result of this exception is that all
emissions from all other sources prior to submission of the first PSD permit
application for an area are included in the baseline concentration.

By establishing a formula to define baseline concentration, Congress
established certain parameters that govern which emissions are included in the
baseline concentration and which, instead, consume increment. As EPA explained
in the Order, to implement these congressionally-specified parameters and further
define which specific emissions consume increment {as opposed to being included in
the baseline concentration), EPA established regulatory definitions for three
distinct dates: the “major source baseline date,” the “trigger date,” and the “minor
source baseline date.” Order at 17-18 [JA __]; see 53 Fed. Reg. 40,656, 40,638,

40,670 (Oct. 17, 1988); see also New Source Review Workshop Manual, Prevention

5 Congress chose January 6, 1975, because that was the effective date of EPA’s
initial PSD regulations, which were subsequently added to the statute (with
revisions) by Congress as Part C in the 1977 CAA amendments. 39 Fed. Reg.
42,510, 42,514 (Dec. 5, 1974).
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of Significant Deterioration and Nonattainment Area Permitting, at C.6 (Draft Oct.
1990) (hereinafter “NSR Manual”) (JA _ ).

The “major source baseline date” is pollutant-specific and defined by federal
regulations codified at 40 C.F.R. §§ 51.166(b)(14)()) and 52.21(b)(14)(i). For
particulate matter and sulfur oxides, the major source baseline date is January 6,
1975, consistent with section 169(4). Jd. Thus, for major sources the construction or
modification of which commences afterthe major source baseline date of January 6,
1975, increases in actual emissions? of particulate matter and sulfur oxides
consume increment.

The “trigger date” and related “minor source baseline date” are defined by
federal regulations codified at 40 C.F.R. §§ 51.166(b)(14)(ii) and 52.21(b)(14)(ii). The
trigger date sets the point in time after which new or modified sources have to begin
performing an increment analysis for a particular pollutant as part of the PSD
permitting process. See 75 Fed. Reg. at 64,868. “The minor source baseline date is
‘the earliest date after the trigger date on which a major stationary source or a

major modification™ submits a complete PSD application addressing that pollutant

6 This document is referenced in the Guideline on Air Quality Models. 40 C.F.R.
Part 51, App. W, Preface n.2. EPA developed the NSR Manual for use in conjunction
with New Source Review workshops and training, as guidance for permitting
authorities to be used in implementing the PSD requirements of the New Source
Review Program. See id. (Preface). This draft EPA training manual, which compiled
recommendations from several EPA guidance memoranda, is frequently cited in
decisions of the Environmental Appeals Board. Available at

http://www . epa.gov/nsr/ttnnsr01/gen/wkshpman.pdf (last visited Apr. 5, 2013).

7 “Actual emissions” is defined, with multiple variations, in EPA’s regulations and

the Wisconsin SIP. See Pet. Br. at 10-11; 40 C.F.R. §§ 51.166(b)(21) and
52.21(b)(21). The specific application of this term is not relevant to this petition.
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in a particular baseline area. Order at 18 [JA _], quoting 40 C.F.R. §§
51.166(b)(14)(i1) and 52.21(b)(14)Gi).

Finally, EPA regulations define the “baseline concentration” as the “ambient
concentration level that exists in the baseline area at the time of the applicable
minor source baseline date.” Order at 18 [JA __], quoting 40 C.F.R. §§
51.166(b)(13)4) and 52.21(b)(13)(i). EPA’s regulations also explain which emissions
are excluded from the baseline concentration: “Actual emissions...from any major
stationary source on which construction commenced after the major source baseline
date.” 40 C.F.R. §§ 51.166(b)(13)(ii)(a) and 52.21(b)(13)(i1}(a) (emphasis added).8

To illustrate using the example of particulate matter, the major source
baseline date for particulate matter is defined by Congress as January 6, 1975. The
trigger date is August 7, 1977, the date of the 1977 amendments to the Act, when
the original statutory increments were established. The minor source baseline date
for particulate matter in the applicable baseline area is the first day after August 7,
1977, on which a complete PSD application addressing particulate matter was
received by the appropriate permitting agency for that area. Generally, actual
emissions of particulate matter from all sources in existence in the baseline area on
the minor source baseline date (which is area- and pollutant-specific) are included

in the baseline concentration for that area. 40 C.F.R. §§ 51.166(b)(13)(1)(a/)and

% The regulations further excluded from the baseline concentration “[alctual
emissions increases and decreases...at any stationary source occurring after the
minor source baseline date.” 40 C.F.R. §§ 51.166(b)(13)(1)(» and 52.21(b)(13)G){H).
The Wisconsin SIP includes a substantively identical definition of “baseline
concentration.” See Wis. Admin. Code NR § 405.02(4) (2004).

17
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52.21(b)(14)(1)(a). However, as Congress directed in section 169(4), emissions of
particulate matter from any major stationary source on which construction
commenced after January 6, 1975, are not included in the baseline concentration
but consume increment instead. 42 U.S.C. § 7479(4); 40 C.F.R. §§ 51.166(b)(13)(ii)(a)
and 52.21(b)(14)(i)(a).

Here, Georgia Pacific is a major stationary source that originally commenced
construction priorto January 6, 1975, and its initial (pre-modification) emissions
are thus included in the baseline concentration and do not consume increment. In
2004, Georgia Pacific underwent a modification, and any resulting increase in
emissions since the major source baseline date as a result of the modification
consumes increment. 40 C.F.R. §§ 51.166(b)(13)(ii){a) and 52.21(b)(14)(ii)(a); Order
at 17-18, 21 [JA _1; In re N. Mich. at 46 [JA _].

B. The 1978 Rules

EPA issued two rules implementing the PSD program in 1978. While they
were substantially the same, one concerned the issuance of PSD permits by EPA (43
Fed. Reg. 26,388 (June 19, 1978) [JA __]), while the other (43 Fed. Reg. 26,380
(June 19, 1978) [JA __]) addressed the requirements for PSD permitting programs
in state implementation plans. Of particular relevance to this matter, EPA provided
in both rulemakings that its approach to increment consumption would be driven by
tracking emission changes. See, e.g., 43 Fed. Reg. at 26,400-01 [JA __] (“Increases in

the baseline emission of sources contributing to the baseline concentration will also

18
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consume increment.... Conversely, reductions in the baseline emissions of sources
existing in 1977 generally expand the available PSD increment(s).”)

C. The 1980 Rule

The 1978 rules were challenged in 4/abama Power Co. v. Costle, 636 F.2d 323
(D.C. Cir. 1979). Largely in response to the Alabama Powerruling, EPA
promulgated a rule in 1980 maintaining some parts and revising other parts of the
PSD program, in accordance with the D.C. Circuit’s decision. 45 Fed. Reg. 52,676
(Aug. 7, 1980) [JA __]. The 1980 rule first added the definition of “baseline
concentration,” including the description of emissions excluded from the baseline.?
The 1980 rule consistently reaffirmed, in several contexts involving increment
consumption, EPA’s approach of tracking changes in emissions in order to calculate
available increment. For example, after noting that Alabama Power had not directly
addressed “which source emissions consume increment” and “how to calculate the
amount of increment consumed by those emissions,” EPA stated it was continuing
with the approach it set forth in the 1978 rules. 45 Fed. Reg. at 52,717 [JA _]. EPA
stated that four categories of source emissions affect increment under that
approach. 7d. The second category is of particular relevance here: “(2) emissions
changes occurring after the baseline date at sources whose previous emissions on

the baseline date are included in the baseline concentrations.” /d. (emphasis added).

9 The definition of “baseline concentration” was modified in subsequent rulemakings
to account for the development of increments for additional pollutants and to
include a cross-reference to the definition of “actual emissions,” added in 2002. See
53 Fed. Reg. at 40,670; 67 Fed. Reg. 80,186, 80,261 (Dec. 31, 2002). For all other

purposes, the regulation has remained unchanged since 1980.
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EPA continued: “The second and fourth categories affect increment on the basis of
actual emissions changes from the emissions included in the baseline
concentration.” Id. (emphasis added); see also id. (“EPA has concluded that
increment consumption and expansion should be based primarily on actual
emissions increases and decreases.”). EPA also explained:
Any construction commencing at a major source since January 6, 1975,
may result in an increase or decrease in actual source emissions. If an
actual decrease involving construction at a major stationary source
occurs before the [minor source] baseline date, the reduction will
expand the available increment if it is included in a federally
enforceable permit or SIP provision. An actual increase associated with

construction activities at a major stationary source will consume
increment.

Id. at 52,720 [JA _] (emphasis added).

This implementation of the Act is further illustrated by EPA’s instruction on
how to calculate increment consumption, which includes analyzing “emissions
changes that have occurred at baseline sources and emissions from new minor and
area sources since the baseline date.” Id. at 52,718 [JA _ ] (emphases added); see
also Order at 19 [JA __], quoting 45 Fed. Reg. at 52,717 (“increment consumption
and expansion should be based primarily on actual emissions increases and
decreases”).

D. The 2002 Rule

EPA also revised its PSD regulations in 2002. 67 Fed. Reg. 80,186 (Dec. 31,
2002) [JA _]. EPA stated in that rule that it was not changing the way a source’s
ambient air quality impacts are evaluated. /d. at 80,202 [JA __]. Indeed, EPA

stated: “[Alny increase in actual emissions, based on the existing definition of
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‘actual emissions,” consumes PSD increment whether it occurs through normal
source operation or as a result of a physical or operational change.” /d. (emphasis
added).

E. The 2010 Rule

In 2010, EPA promulgated a rule adopting, inter alia, increments for PMa .
75 Fed. Reg. 64,864 (Oct. 20, 2010) [JA _]. EPA reaffirmed its long-standing
interpretation of the Act and its regulations, now applied to PM;5:

The inventory of increment-consuming emissions includes emissions

from increment-affecting sources at two separate time periods—the

baseline date and the current period of time. For each source that was

in existence on the relevant baseline date (major source or minor

source), the inventory includes the source’s actual emissions on the

baseline date and its current actual emissions. The change in

emissions over these time periods represents the emissions that

consume increment (or, if emissions have gone down, expand the

available increment). For sources constructed since the relevant

baseline date, a/ltheir current actual emissions consume increment
and are included in the inventory.

Id. at 64,869 [JA __1 (emphasis added). Thus, like the 1978, 1980, and 2002 Rules
before it, the 2010 Rule provided that changes in a baseline source’s emission levels
consume or expand increment {(depending on whether the source’s emissions
increase or decrease), in contrast to new sources constructed after the relevant
baseline date, the entirety of whose emissions constume increment.

Until now, no one has ever challenged this aspect of the 1978-2010 rules.
III. Factual and Procedural Background

A. Georgia Pacific’s Title V" Pernut

Georgia Pacific manufactures sanitary paper products. Order at 3 [JA _].

The facility utilizes several coal-fived boilers, as well as boilers that burn petroleum
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coke, No. 2 fuel oil, and natural gas. Id. at 3-4 [JA __]. Wisconsin issued Georgia
Pacific’s original Title V operating permit on November 13, 1998. Jd. at 4 (JA __].
Georgia Pacific submitted a timely Title V renewal application to Wisconsin on
November 20, 2002. 7d. In 2005, Wisconsin took public comment on the draft permit
and subsequently revised the draft permit significantly, such that Wisconsin took
public comment on the revised draft permit in 2010. /d. Certain of Petitioners here
submitted comments to the State on April 19, 2010, raising multiple concerns
regardiqg a PSD permit Wisconsin issued to Georgia Pacific for a modification to
the facility. Comments at 6-7 [JA __]. As relevant to this case, the commenters
alleged that Georgia Pacific underwent a major modification in 2004, and that the
PSD permit issued by Wisconsin did not properly calculate the amount of increment
consumed as a result of that modification. /d. On May 10, 2011, Wisconsin issued its
response to comments (“RTC”). [JA __]. Wisconsin articulated the same
interpretation of “baseline concentration” as defined in the Wisconsin SIP as EPA
interprets the substantively identical definition in its regulations. RTC at 7 [JA __].
Wisconsin’s response relied on the reasoning of a decision by EPA’s Environmental
Appeals Board (“EAB”)10 that rejected, in the context of a PSD permit issued by
EPA, the same arguments made by Petitioners here. J/d.

As required by law, Wisconsin submitted the proposed permit to EPA on May

23, 2011. EPA did not object to the proposed final permit within the Agency’s 45-day

10 The EAB is an administrative tribunal created on March 1, 1992. See 57 Fed.
Reg. 5320 (Feb. 13, 1992). It is the final agency decisionmaker on administrative

appeals of EPA permitting decisions under major environmental statutes that EPA
administers. See 40 C.F.R. §§ 1.25(e), 124.2.
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review period, and Wisconsin therefore issued the final permit on July 26, 2011.
Order at 4 [JA __]. On July 23, 2011, Petitioners submitted a petition to EPA
requesting that EPA object to the issuance of the permit, pursuant to section
505(b)(2) of the CAA, 42 U.S.C. § 7661d(b)(2). Id. Petitioners raised three principal
grounds for objecting to the permit. Among the issues raised were that Wisconsin’s
interpretation of applicable regulations (which tracked EPA’s longstanding
interpretation)—that only sncreases in emissions from modifications occurring after
the major source baseline date consume increment-—is wrong. Order at 14-15 [JA
__]; Petition to Object at 59-60 [JA _].

B. EPA’s Order

EPA considered the issues raised in the Petition to Object, and on July 23,
2012, issued an Order denying the Petition to Object. Order at 2 [JA __}. With
respect to the issue presented in this petition for review, EPA noted that the
applicable PSD regulations in the Wisconsin SIP were the same as EPA’s federal
regulations, Order at 14 [JA _], and that Wisconsin had articulated the same
interpretation of its regulations as EPA has applied since 1978. Id. at 17 [JA _].
Further, the Order observed that the EAB had, in a “well-reasoned decision,”
recently and thoroughly considered and rejected the same arguments Petitioners
raised before the Agency. /d. at 21 [JA __]. EPA thus found that Petitioners had not

demonstrated error in Wisconsin’s permitting decision or that EPA should revisit
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EPA’s longstanding interpretation of the Act and federal PSD regulations that
Wisconsin referenced to support its decision. Order at 21 [JA _ ].11

Notice of EPA’s Order appeared in the Federal Register on August 21, 2012.
77 Fed. Reg. 50,504. Petitioners then filed their judicial petition for review in this
Court challenging the Order within the time authorized by 42 U.S.C. § 7607(b)(1),
although as discussed infra, the Court lacks jurisdiction to consider the single issue
raised by this petition for review, because that issue actually constitutes a challenge

to EPA’s longstanding regulations.

11 The Petition to Object raised, and EPA’s Order addressed and denied, other
issues relating to the 2004 modification and the PSD permit issued to Georgia
Pacific. Order at 14-21 [JA __]. Petitioners have not sought review of these issues.
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STANDARD OF REVIEW

The determination of jurisdiction is a “threshold issue”: if subject matter
jurisdiction does not exist, “the court cannot proceed at all in any cause.” Stee/ Co.
v. Citizens for a Better Env't, 523 U.S. 83, 94 (1998) (citation omitted). Petitioner
bears the burden of demonstrating subject matter jurisdiction. See Kokkonen v.
Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994). Here, section 307(b)(1) of
the Act, 42 U.S.C. § 7607(b)(1), requires that petitions for review of final EPA action
be filed within 60 days of Federal Register publication of notice of their
promulgation. Suits brought outside that time frame generally may not be
entertained.

On the merits, because the CAA sets forth no independent standaxrd of review
applicable to this case, this Court must review the EPA’s actions pursuant to the
Administrative Procedure Act (‘APA”), which contemplates setting aside only
agency actions that are “arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706(2)(A).

Questions of statutory interpretation are governed by the two-step test set
forth in Chevion U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837, 842-43 (1984). Under “Chevron Step One,” the Court must determine “whether
Congress has directly spoken to the precise question at issue.” /d. at 842. If
Congress’ intent is clear from the statutory language, the Court must “give effect to
the unambiguously expressed intent of Congress.” Id. at 842-43. If, however, the

statue is “silent or ambiguous with respect to the specific issue,” the Court proceeds

[
i
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to “Chevron Step Two” and must decide whether the Agency’s interpretation is
based on a permissible construction of the statute. /d. at 843.

Under Chevron Step Two, the Court “need not conclude that the agency
construction was the only one it permissibly could have adopted or even that [the
Court] would have interpreted the statute the same way that the agency did.”
Sierra Club v. Johnson, 436 F.3d 1269, 1274 {11th Cir. 2006) (quoting Chevron, 467
U.S. at 843 n.11). See also Ali v. Achim, 468 F.3d 462, 468 (7th Cir. 2006); Nat!
Cable & Telecomms. Ass'n v. Brand X Servs., 545 U.S. 967, 980 (2005) (courts must
accept an agency’s reasonable interpretation of an ambiguous statute “even if the
agency's reading differs from what the court believes is the best statutory
interpretation”) (citing Chevron, 467 U.S. at 843-44 & n.11). Rather, as this Court
has outlined, “Courts have generally accorded substantial deference to the EPA’s
interpretation of the Clean Air Act Amendments, reasoning that ‘considerable
weight should be accorded to an executive department’s construction of a statutory
scheme it is entrusted to administer....” Wisconsin Elec. Power Co. v. Reilly, 893
F.2d 901, 906 (7th Cir. 1990) (quoting Chevron, 467 U.S. at 844). See also Illinois
EPAv. U.S. EPA, 947 F.2d 283, 289 (7th Cir. 1991). This deference “follows logically
from the highly technical provisions of the Amendments ... and is consistent with
the Administrative Procedure Act, which provides that agency actions are to be set
aside only if they are ‘arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law.’ 5 U.S.C. § 706(2).” Wisconsin Elec., 893 F.2d at 906-07

(internal citations omitted).
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To prevail under this deferential standard, parties challenging final agency
action under the APA must show that the agency “relied on factors which Congress
had not intended it to consider, entirely failed to consider an important aspect of the
problem, offered an explanation for its decision that runs counter to the evidence
before the agency, or is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise.” Motor Vehicle Mfis. Ass'n v. State Farm
Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983); see also id. (the “scope of review under
the ‘arbitrary and capricious’ standard is narrow and a court is not to substitute its
judgment for that of the agency.”). Even a decision of “less than ideal clarity” should
be upheld so long as “the agency’s path may reasonably be discerned.” National
Ass'n of Home Builders v, Defenders of Wildlife, 551 U.S. 644, 658 (2007) (citations
and internal quotation marks omitted).

Further, EPA’s interpretation of its own regulations is entitled to the highest
level of deference: it is to be given “controlling” weight unless “plainly erroneous or
inconsistent with the regulation.” Auer v. Robbins, 519 U.S. 452, 461 (1997)
(citation omitted).)2 This is particularly true with respect to “technical and complex”
matters arising under those regulations. Hisconsin Elec., 893 F.2d at 910
(considering CAA new source review requirements). As the Supreme Court has
explained, “[wlhere ... an agency's course of action indicates that the interpretation

of its own regulation reflects its considered views ... we have accepted that

12 Petitioners rely in error on Marlowe v. Bottarelli, 938 F.2d 807 (7th Cir. 1991),
which preceded Auer, for the proposition that the Court employs a Chevromstyle
two-step deference to an agency’s interpretations of its own regulations. See Pet. Br.
at 21.

b2
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interpretation as the agency’s own, even if the agency set those views forth in a
legal brief.” Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 171 (2007)

(citing Auer, 519 U.S. at 462).
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SUMMARY OF THE ARGUMENT

Although couched as an as-applied challenge to Wisconsin’s application of its
state implementation plan to Georgia Pacific’s Title V permit, this petition for
review in fact presents a facial attack on various EPA rulemakings implementing
the 1977 Amendments to the Clean Air Act. In those Amendments, Congress
established definitions for the PSD program, including defining “construction” to
include “modifications,” as well as a formula for calculating a “baseline
concentration” for sulfur oxides or particulate matter in any air guality area subject
to the PSD program. The formula results in the inc/usion in the baseline
concentration of emissions from any major source that initially commenced
construction before January 6, 1975—what EPA has called the “major source
baseline date.” Congress also specifically exc/uded from the baseline concentration
emissions from major sources that commenced construction affer the major source
baseline date.

Congress left unanswered the question at issue here: what portion, if any, of
the emissions from a major source built prior to January 6, 1975, but modified iater,
consume increment and what portion is reflected in the baseline concentration? By
leaving this gap, Congress vested EPA with the authority to interpret and
implement the statute. EPA did so via rulemakings in 1978 and 1980, specifving
that increases in emissions from a modification of a source built prior to January 6,
1975, but modified after that date, consume increment, while the rest of that major

source’s emissions remain in the baseline concentration. Petitioners incorrectly
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contend that EPA’s interpretation is foreclosed by the plain meaning of section
169(4) of the Act, 42 U.S.C. § 7479(4).

This Court lacks jurisdiction to consider this issue—the sole issue raised in
this case—because it is, at core, an untimely challenge to final actions taken by
EPA in 1978 and 1980. EPA reaffirmed its interpretation of the Act and its
regulations in rulemakings in 2002 and as recently as 2010. Section 307(b)(1), 42
U.S.C. § 7607(b)(1) provides that a petition for review of nationally applicable
rulemakings such as those at issue here must be filed within 60 days of publication
in the Federal Register, and only in the United States Court of Appeals for the
District of Columbia Circuit. Petitioners here present purely legal arguments that
could and should have been raised at the time EPA published its rulemakings in
1978, 1980, 2002, or 2010. Because the time to challenge these actions has long
since passed, and because this Court is without jurisdiction to consider the validity
of nationwide rules issued under the Clean Air Act in any event, the petition must
be dismissed.

Even if this Court had jurisdiction, the language of section 169{4) supports
EPA’s interpretation, and not Petitioners’. Congress’ formula defining a baseline
concentration results in the inclusion in the baseline concentration for an area
emissions from major sources built before January 6, 1975. Petitioners’
interpretation of the statute—under which the entirety of every modified source’s
emissions {(even a source built before January 6, 1975) consumes increment, and

that none of those emissions remain in the baseline concentration—would
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effectively read this provision out of the statute for any source that is later modified.
EPA’s interpretation, on the other hand, focuses on changes in emissions that result
from later construction (including modifications), such that changes in emissions
from post-January 6, 1975, construction (including modifications) either consume or
expand increment. Accordingly, only increases in emissions from post-January 6,
1975, modifications consume increment, and the rest of the facility’s emissions
remain in the baseline concentration. EPA’s interpretation is reasonable and thus
entitled to deference.

EPA reasonably determined that Petitioners had not “demonstrated,” within
the meaning of section 505(b}(2), 42 U.S.C. § 7661d(b)(2), that Georgia Pacific’s Title
V permit is not in compliance with requirements of the Act, and that they had not
presented a compelling basis for EPA to revisit its longstanding interpretation of
the Act and EPA’s implementing regulations. Accordingly, EPA reasonably denied

the petition to object.
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ARGUMENT

1. The Petition Is Time-Barred.

The Court should not reach the merits of Petitioners’ purported challenge to
the Order, because the sole issue they raise is in fact a challenge to EPA’s
interpretation of CAA section 169(4), 42 U.S.C. § 7479(4), as set forth in four
longstanding rulemakings of nationwide applicability, promulgated in 1978, 1980,
2002 and 2010. The time to challenge those actions has long passed. The Act sets a
strict time limit for challenging EPA rulemakings: 60 days from the date on which
notice of their promulgation is published in the Federal Register. 42 U.S.C. §
7607(b)(1). This time limit “is jurisdictional in nature, and may not be enlarged or
altered by the courts.” NRDC v. EPA, 571 F.3d 1245, 1265 (D.C. Cir. 2009) {citation
omitted). Thus, if the petitioners have failed to comply with it, the Court is
“powerless to address their claim.” Medical Waste Inst. & Energy Recovery Council
v. EPA, 645 F.3d 420, 427 (D.C. Cir. 2011). Petitioners here failed to comply with
this requirement with regard to their claim that EPA incorrectly interprets section
169(4) of the Act.

A. The 1978-2010 Rules Set Forth EPA’s Reading of the Act, and the
Arguments Made Here Could and Should Have Been Raised Then.

Petitioners contend that section 169(4), 42 U.S.C. § 7479(4), plainly
commands that all emissions from any facility modified after January 6, 1975,
consume increment, and no part of that facility’s emissions can be attributable to
baseline concentration, even if the facility was initially constructed before January

6, 1975, Pet. Br. at 22-25. Therefore, Petitioners’ argue, EPA’s interpretation of the
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statute and the provisions of the Wisconsin SIP that are substantively identical to
EPA’s regulations implementing section 169(4), is foreclosed by the plain meaning
of the statute. /d. at 22-25, 30-34. However, EPA’s reading of the statute’s PSD
increment consumption provisions was clearly and unambiguously set forth in its
1978, 1980, 2002 and 2010 rules, and the legal arguments advanced by Petitioners
here could and should have been presented at that time.

EPA’s interpretation was first reflected in the 1978 rules, which consistently
defined EPA’s approach to increment consumption as driven by changes in
emissions at a source: “The Administrator feels that increment consumption can
best be tracked by tallying changes in the emission levels of sources contributing to
the baseline concentration and increases in emissions due to new sources.” 43 Fed.
Reg. at 26,400 (emphasis added). EPA continued: “Thus, to implement the air
quality increment approach set forth in the Act, the reviewing authority needs to
verify that all changes from baseline emission rates (decreases or increases as
appropriate) in conjunction with the increased emissions associated with approved
new source construction will not violate an apphcable increment of NAAQS.” 7d.
(emphasis added). This is critical: EPA indicated that changes in emissions from
sources contributing to the baseline concentration, such as those from the 2004
modification at Georgia Pacific at issue here, would consume increment, and
separately, emissions from new sources would also consume increment. This is
precisely the issue presented in the instant petition for review. See Pet. Br. at 22-

25.

33



Electronic Filing: Received, Clerk's Office 1/24/20198 PC#1

Case: 12-3388  Document: 22 Filed: 05/03/2013  Pages: 102

EPA also articulated its policy for using “actual emissions” to implement its
approach to the baseline concentration, stating that this policy “is consistent with
the intent of the Act to base increment consumption on all emission increases from
new and modified sources, but to allow consumption of the increment to occur from
only certain non-modification activities (e.g., some fuel-switches) of existing
sources.” Id. (emphasis added). That EPA focused on emission increases is further
exemplified by a list added to the PSD regulations of emissions activities—all
attributable to emissions increases—that could be excluded from the increment
consumption calculation upon a State’s request. /d. at 26,405; see also 40 C.F.R. §
51.166(f)(1) and 52.21(H(1). Indeed, EPA’s regulations simply copied section 163(c),
42 U.8.C. § 7473(c), in which Congress (repeatedly) discussed “increasels] in
emissions.” 42 U.S.C. §§ 7473(c)(1)(4), (B), (C), (D).

Briefs submitted by industry petitioners challenging the 1978 rules in
Alabama Power demonstrate that they understood that EPA would consider
Increases in emissions from pre-baseline date sources to consume increment. For
example, the State of Texas expressed its understanding that “[a]llowable .
increments above the baseline would be consumed by increased emissions not
included within the baseline.” Brief for Petitioners The State of Texas in No. 78-
1825 and the District of Columbia in No. 78-1752, D.C. Circuit Nos. 78-1006 (and
consolidated cases) (Mar. 15, 1979) at 16 [JA __] (hereinafter “Texas Brief”).

Texas was primarily concerned with the aspect of EPA’s 1978 rules stating

that increased emissions resulting from a source switching its source fuels (e.g.,
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from natural gas to oil) would consume increment. /d. at 2 [JA __]. Specifically, the
1978 Rules exempted from increment consumption emissions increases resulting
from federally-ordered fuel switching. 7d. at 10-11, 13 [JA __]; 43 Fed. Reg. at
26,405. Texas challenged the rules for not similarly exempting from increment
consumption voluntary fuel switches or those ordered by a State. Texas Brief at 10-
11, 13 [JA __]. With respect to voluntary fuel switches, EPA determined that a
major source constructed prior to January 6, 1975, designed to accommodate
multiple fuels, would not need to obtain a PSD permit for a major moedification if
that source later switched fuels. 7/d at 15 [JA _]; 43 Fed. Reg. at 26,404 [JA _].
However, as Texas wrote:

While such fuel switches were thus deemed to be exempt from PSD

permitting, EPA indicated in the preamble to its PSD regulations that

Increased emissions from fuel switches would be counted against the

allowable PSD increments where the switches occurred after the
baseline determination date.

Texas Brief at 15, citing 43 Fed. Reg. at 26,400 (emphasis added).
The D.C. Circuit in Alabama Power described this issue as
whether increased emissions from a major facility’s voluntary switch
from a relatively clean but scarce fuel to a more abundant but dirtier
fuel are to consume the increments or rather are to be included within

the baseline when the facility was capable of utilizing the alternate,
more plentiful fuel prior to January 6, 1975.

636 F.2d at 377 (emphasis added). The D.C. Circuit noted EPA’s position that such
fuel switches do not constitute major modifications, but that resulting increases in
emissions do consume increment. /d. at 377-78 & n.29 (citing 43 Fed. Reg. at
26,397). The court affirmed EPA’s regulations on this issue. 636 F.2d at 381. In a

later discussion, the Alabama Power court reiterated this point: “[Als we have
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explained in our discussion of the fuel-switches issue...only the actual emissions of
a major source operating on the date of the baseline determination and on which
construction commenced prior to January 6, 1975, are grandfathered; additional
emissions from such a source consume the increment.” Id. at 392 n.160 (emphasis
added).

Critically, in the Alabama Power decision and the Texas Brief, there was no
suggestion that a voluntary fuel switch would result in the entirety of a facility’s
emissions consuming increment. That a fuel switch is not a modification triggering
PSD does not distinguish this example from the instant matter: both involve pre-
January 6, 1975 major stationary sources, the initial emissions from which are
included in the baseline concentration. Both include increases of emiasions, either
from a later modification or from a fuel switch, and in both, as the court stated in
Alabama Power, only the increased emissions consume increment; the remainder
(Ze., the source’s initial actual emissions) continue to be included in the baseline
concentration.13

The 1980 Rule reiterated EPA’s interpretation of the PSD increment

consumption provisions as described in detail supra at 19-20 (discussing 45 Fed.

13 As further evidence that it was widely understood that EPA considered only
increases to consume increments, the D.C. Circuit wrote: “Nor is there any quarrel
over the scope or import of the last sentence of Section 169(4): emissions of sulfur
dioxide and particulate matter from major facilities on which construction began
after January 6, 1975, are not grandfathered into the baseline but rather count
against the increments, even if such facilities are operating on the date of the first
permit application.” 636 F.2d at 376-77. The proposed interpretation offered by
Petitioners here, that all of a modified source’s emissions consume increment, would
have undoubtedly been a source of significant quarrel had that been EPA’s
implementation of the Act.
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Reg. 52,676); see also Order at 19 [JA __| (quoting same). Indeed, in discussing
section 169(4), EPA wrote in the 1980 Rule: “The provision implies that both
emissions increases and decreases should be considered for their impact on
available increments.” 45 Fed. Reg. at 52,720. This articulates the basic principle of
EPA’s interpretation of section 169(4), 42 U.S.C. § 7479(4), and explains EPA’s
approach to increment consumption as driven by changes in emissions, whether in
the particular setting at issue here or in the analogous fuel switching scenario
discussed above.

Indeed, EPA noted in the 1980 Rule that Alabama Power had affirmed its
position on increment consumption by increased emissions from voluntary fuel
switches, and stated further' “Since actual air quality on the baseline date would
not reflect these increases, their exclusion from baseline concentrations is
consistent with EPA’s actual air quality approach to baseline concentrations.” /d. at
52,714. Also consistent with EPA’s actual air quality approach is EPA’s
implementation of the PSD provisions at issue here — that only changesin
emissions from modified major stationary sources that originally commenced
construction prior to January 6, 1975, consume or expand increment, and not the
entire facility’s emissions, as later constructed or modified. There is no question
that EPA’s interpretation and implementation of the PSD increment consumption
provisions challenged here was set forth in the 1978 and 1980 Rules, but not

challenged at that time.
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While any challenge to EPA’s reading of the PSD increment consumption
provisions arguably should have been made when it was first set forth — 7e, in
1978, or at least in 1980 — the 2002 Rule also squarely reflected EPA’s (by then)
longstanding reading. See supra at 20-21 {quoting 67 Fed. Reg. at 80,202 [JA _]).
Yet again, no challenge was made to that aspect of the Rule. See New York v. EPA,
413 F.3d 3, 10-11 (D.C. Cir. 2005) (listing petitioners’ challenges). Finally, the 2010
Rule adopting increments for PMz s most recently reflected EPA’s more-than-three-
decades-old reading of the Act.14 See supra at 21 {quoting 75 Fed. Reg. at 64,869 [JA
__D. And still, as with the prior rules, no challenge was made to that aspect of the
Rule. See Sierra Club v. EPA, 705 F.3d 458, 461 (D.C. Cir. 2013) (listing scope of
decision).

Thus, the time to challenge EPA’s rulemakings implementing the PSD
increment consumption provisions has long passed. 42 U.S.C. § 7607(b). See Am.
Rd. & Transp. Builders Assn v. EPA, 705 F.3d 453 (D.C. Cir. 2013) (dismissing
petition for review as time-barred challenge to EPA regulations). At the very latest,
it should have been brought by December 20, 2010, the last date on which the 2010

Rule could have been challenged.

14 Indeed, in the more than thirty years since the 1977 Clean Air Act Amendments,
during which period EPA has on several occasions promulgated nationally
applicable regulations implementing the PSD program (e.g., 1978, 1980, 1988, 1993,
2002, 2005, and 2010}, EPA has not once indicated that increment consumption for
sources that existed as of the major source baseline date (ie., January 6, 1975), and
are subsequently constructed or modified, is calculated by anything other than
changes in such a source’s emissions. In other words, it has been clear from EPA’s
rulemakings over the last 30 years that EPA considers increases from modified
sources that existed as of the major source baseline date to consume increment;
never has EPA interpreted the Act in the manner advocated by the Petitioners here.
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II. EPA Reasonably Concluded Petitioners Did Not Demonstrate A Deficiency in
the Title V Permit.

Even if the Court determines it has jurisdiction, the petition must be denied,
because EPA reasonably determined that Petitioners had not demonstrated that the
Title V permit was inconsistent with any requirement of the Act, because
Petitioners did not demonstrate any error in EPA’s interpretation of section 169(4),
42 U.S.C. § 7479(4), or in its interpretation of implementing federal or state
regulations.

Before EPA will be obligated to object to a Title V permit, a petitioner seeking
such an objection must demonstrate to EPA that the Title V permit at issue is not in
compliance with the Act. 42 U.S.C. § 7661d(b)(2); Citizens Against Ruining the
Environment, 535 F.3d at 677-78. See supra at 11-13. Because the permit in this
case was issued on the basis of state regulations (identical to EPA’s) that the State
interpreted consistent with EPA’s longstanding interpretation of federal regulations
governing which emissions will be counted as baseline emissions and which will
consume increment, Petitioners face a daunting task in demonstrating that the
permit is inconsistent with the requirements of the Act.

In their petition to the Agency and in their brief before this Court, Petitioners
attempt to show ervor by challenging EPA’s interpretation of the statute and the
Wisconsin SIP (which mirrors EPA’s regulations). Petition to Object at 59-63 [JA
__]; Pet. Br. at 22-25, 30-34. EPA reasonably rejected this attempt, relying in part
upon the recent rejection by EPA’s Environmental Appeals Board of the same

statutory intexpretation argument advanced by Petitioners. Order at 21 [JA __; see
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In re N. Mich. at 36-46 [JA _ ]. Given the statutory ambiguities discussed in this
brief and the reasons underlying EPA’s promulgation of those longstanding
regulations, see supra at 14-21 and infra at 40-42, EPA reasonably found that
Petitioners had “not presented a compelling basis for EPA to reconsider [the EAB’s)
interpretation.” Order at 21 [JA __|; see Citizens Against Ruining the Environment,
535 F.3d at 678 (holding EPA has discretion to determine requirements for an
adequate demonstration). EPA thus reasonably concluded that Petitioners had not
satisfied their burden of demonstrating error in Wisconsin’s and EPA’s
interpretations of the Act, EPA’s PSD regulations, or Wisconsin’s SIP (which
mirrors EPA’s regulations), thus failing to demonstrate any deficiency in the
permit. Order at 21 [JA _].

A. Congress Did Not Speak Directly to How to Calculate Consumption of

Increment from a Major Stationary Source Initially Constructed Prior to

January 6, 1975, the Emissions From Which Later Increase Due to a
Subsequent Modification.

As this matter presents a question of statutory interpretation, the inquiry
begins with the language of the statute. See Wisconsin Elec., 893 F.2d at 907
(citation omitted); see supra at 14-15 (text of section 169(4)). Petitioners challenge
EPA’s interpretation solely under Chevron Step One — contending that section
169(4), 42 U.S.C. § 7479(4), plainly commands that all emissions from any facility
modified after January 6, 1975, consume increment, and no part of that facility’s
emissions can be attributable to baseline concentration, even if the facility was
initially constructed before January 6, 1975. Since Petitioners offer only a Chevron

Step One argument, their petition must be denied if the Court concludes that “the
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statute is silent or ambiguous with respect to the specific issue.” Chevron, 467 U.S.
at 843. Indeed, if the Court determines that EPA’s is a permissible interpretation of
the statute, that determination itself necessarily compels rejection of Petitioners’
Step One argument. Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 218 (2009).
Here, an examination of the statute reveals that section 169(4), 42 U.S.C. § 7479(4),
is ambiguous, and EPA reasonably interprets the ambiguous language to mean that
only the increased emissions from such a later-modified source consume increment,
while the remainder are included in the baseline concentration.

In certain respects, Congress spoke directly to how to calculate a baseline
concentration for a pollutant. The first sentence of section 169(4), 42 U.S.C. §
7479(4), plainly specifies that the baseline concentration must reflect air pollutant
concentrations (and hence emissions that produce such concentrations) that exist
when the first PSD permit application is submitted for a specific pollutant (the
“minor source baseline date”). 42 U.S.C. § 7479(4). The second and third sentences
reflect a similar concept, but use a different date for major sources: January 6, 1975.
In the second sentence, Congress specifically added to the baseline concentration
emissions from existing major sources (or those that had at least commenced
construction by that date). /d. In the third sentence, Congress excluded from the
baseline concentration emissions from new major facilities not yet under
construction as of January 6, 1975, Id.

Importantly, Congress also incorporated the concept of “modifications” into

the definition of “construction,” used in the third sentence, through a reference to
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section 111(a) of the Act, 42 U.S.C. § 7411(a). 42 U.8.C. § 7479(2X(C). “Construction”
thus includes both initial construction and the subsequent modification of an
existing facility. The fact that the term “construction” includes both initial
construction and subsequent modification creates real ambiguity, because it is
possible for the same source to be covered by both the second and third sentences of
section 169(4). That is, a source could commence its initial construction prior to
January 6, 1975; thus, per the second sentence, its emissions are included in the
baseline concentration. But the same source could again “commence construction”
after January 6, 1975, by virtue of a later modification, such that its emissions are
excluded from the baseline concentration pursuant to the third sentence of section
169(4).

In sum, Congress did not speak directly to how to account for emissions from
major emitting facilities initially constructed prior to January 6, 1975, that again
commence “construction” after that date because they undergo a subsequent
modification. Rather than prescribing a specific solution for this situation, Congress
instead established the basic formula for calculating a baseline concentration in
section 169(4), and left EPA to implement the statutory design. This is a classic
delegation of gap-filling authority warranting Chevron deference in a highly
technical area that demands specialized expertise. Chevron, 467 U.S. at 843; Nat’

Cable & Telecomms. Ass’n v. Gulf Power Co., 534 U.S. 327, 339 (2002).
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B. EPA Reasonably Interprets the Statute to Mean that Only Increases in
Emissions from a Later Modified Major Source Consume Increment.

EPA, reasonably implementing its delegation of authority to fill the gaps left
by the statutory definition of baseline concentration, has since the 1977 CAA
Amendments stated that only changes in emissions from sources contributing to the
baseline concentration consume or expand increment. By requiring increment
analyses to focus on changes in emissions, EPA’s approach is consistent with
Congress’ overall purpose in enacting the PSD provisions of the Act. Congress
expected the PSD review process to assure that “economic growth will occur in a
manner consistent with the preservation of existing clean air resources,” 42 U.S.C. §
7470(3), and Congress expressly recognized that some increase in ar emissions
could be allowed as long as an adequate review is conducted by the permit
authority. 7d. § 7470(5). As the D.C. Circuit observed in Alabama Power, the
program thus reflects a “balance” between Congress’ “determination to preserve the
clean air regions of the Nation" and “other vital economic and energy
considerations.” 636 F.2d at 387. EPA reasonably interprets the ambiguity in
section 169(4) in furtherance of this congressional design.

EPA’s focus on changes in emissions applies to modifications, which by
definition are limited to those that result in an increase in emissions, see 42 U.S.C.
§ 7411(a). EPA’s interpretation is that only the increased eniissions consume
increment, not the emissions of the entire source as modified. This interpretation of
the statute is consistent with the Act because the emissions from the facility that

are included in the baseline concentration per congressional direction {through t