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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

ILLINOIS POWER HOLDINGS, LLC, and
AMERENENERGY MEDINA VALLEY
COGEN, LLC, PCB 2014-010
(\Variance - Air)

Petitioners,
AMEREN ENERGY RESOURCES, LLC,
Co-Petitioner,
V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

N N N N N N N N N N N N N N N N

Respondent.
OBJECTION

Pursuant to 35 Ill. Adm. Code 104.224(b), Environmental Law & Policy Center, Natural
Resources Defense Council, Respiratory Health Association, and Sierra Club (collectively,
“Citizens Groups™) hereby object to the Petition for Variance (“the Petition”) filed by Illinois
Power Holdings, LLC (“IPH”), AmerenEnergy Medina Valley Cogen, LLC (“Medina Valley”),
and Ameren Energy Resources, LLC (“AER”) with the Illinois Pollution Control Board
(“Board”) on July 22, 2013. The Board should deny the Petition as legally insufficient for
several reasons:

e Petitioners IPH and Medina Valley cannot be granted variances from the Illinois
Multi-Pollutant Standard (“MPS”) because they do not own plants regulated by
the MPS;

e Any potential hardship alleged by IPH in complying with the MPS will have been

self-imposed through IPH’s voluntary purchase of AER’s facilities, under terms
negotiated by IPH; and



Electronic Filing - Recived, Clerk's Office : 08/1a/2013

e IPH has failed to accurately set out the environmental harm of the proposed
variance, because it has not provided an analysis specific to the five AER
facilities that it proposes to operate.

Because neither IPH nor Medina Valley is “subject to” the MPS, the Board should dismiss the
Petition pursuant to 35 Ill. Adm. Code 104.230. Should the Board not deny the Petition outright,
Citizens Groups will submit further comments elaborating on the above points and other issues

with the proposed variance following the September 17, 2013 public hearing.

l. IPH and Medina Valley Cannot Be Granted Variances Because They Do Not
Own Plants Regulated By the MPS.

Just two months ago, the Board rejected a joint request by IPH and AER to “transfer”
AER's variance from the MPS, granted in 2012, to IPH. Ameren Energy Resources, LLC v.
IEPA, PCB 12-126 (June 6, 2013). Now, IPH and AER seek functionally the same relief as they
were earlier denied, but under a slightly different guise: “new” variances for IPH and Ameren
subsidiary Medina Valley under the exact same terms as the 2012 AER variance that the Board
held could not be transferred. Their request again must be denied. IPH still does not own any
plants regulated by the MPS and, as discussed below, Medina Valley would not own any plants
regulated by the MPS even pursuant to the transactions proposed by Petitioners.

Under Board precedent and regulations, an entity cannot be granted a variance before it
legally owns the facilities subject to regulation. IPH and Medina Valley’s current requests for
variance relief disregard the language from The Ensign-Bickford Co. v. IEPA, PCB 02-159 (Apr.
3, 2003) (“Ensign-Bickford”) that the Board cited in its June 6, 2013 order denying the variance
transfer. In Ensign-Bickford, the Board denied a proposed variance transfer between Ensign-

Bickford, the owner of a facility, and Dyno Nobel, instead providing that Dyno Nobel could seek
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its own variance relief, but only after it had taken legal ownership of the facility. Id., slip op. at
2. Specifically, the Board stated:

If in fact the . . . closing occurs, consistent with Section 104.202(a), Dyno Nobel
may file a variance petition or other appropriate filing concerning this facility.

The Board’s citation to 35 Ill. Adm. Code 104.202(a) in Ensign-Bickford was exactly on
point. That regulation demonstrates why an entity cannot be granted a variance before it legally
owns a facility subject to regulation. Section 104.202(a) provides that:

Any person seeking a variance from any rule or regulation, requirement or order of
the Board that would otherwise be applicable to that person may file a variance
petition.

35 1ll. Adm. Code 104.202(a) (emphasis added). Under the regulation’s plain language, there
must be a “rule or regulation, requirement or order of the Board” that would be “applicable” to
the petitioner if variance relief is not granted. In other words, the only entities that can seek a

variance from a Board regulation like the MPS are the entities that actually are subject to that

! Petitioners claim that the Ensign-Bickford order was only an “interim” order. See Petition at PDF page 17.
Petitioners are incorrect. As shown by the Board’s docket, the April 3, 2003 order was a final order, even though
Ensign-Bickford and Dyno Nobel later moved to reopen the docket. See
http://www.ipch.state.il.us/Cool/External/CaseView.aspx?referer=results&case=14407. Petitioners also argue that
the Board’s holding in Ensign-Bickford regarding the appropriate timing of variance relief was dicta, and should not
be followed by the Board. Again, Petitioners are incorrect. First, in any case, the Board’s holding that Dyno Nobel
could seek variance relief only after it owned the subject plant was, and is, the correct result under the Board’s
regulations. Regardless of Ensign-Bickford’s precedential status, the Board should reach the same conclusion here.
Second, the holding was not dicta, because the Board was deciding a “pertinent question” presented by the case:

An adjudication on any point within the issues presented by a case is not dictum. This rule applies as
to all pertinent questions, although they might be only incidentally involved, which are presented
and decided in the regular course of the consideration of the case, and lead to the final conclusion,
and to any statement in the opinion as to a matter on which the decision is predicated.

Exelon Corp. v. Dep't of Revenue, 234 11l. 2d 266, 288-89 (2009) (Thomas, J., concurring) (quoting 21 C.J.S. Courts
8§ 229, at 227 (2006)). In Ensign-Bickford, the Board began and ended its analysis with 35 1ll. Adm. Code 104.202.
The Board’s holding that Ensign-Bickford could not seek to transfer its variance to Dyno Nobel was predicated on
its reading of that regulation: that only a petitioner to whom a regulation is applicable may seek variance relief. The
Board made clear that no regulations were applicable to Dyno Nobel because it did not own a regulated facility, and
therefore it could seek its own variance relief “[i]f in the fact the . . . closing occurs, consistent with 35 Ill. Adm.
Code 104.202.” Ensign-Bickford, slip op. at 2.
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regulation. Section 104.230 (“Dismissal of Petition”) confirms this interpretation by providing
that a variance petition “is subject to dismissal if the Board determines that . .. (d) [t]he
petitioner is not subject to the rule or regulation, requirement, or order of the Board at issue.”
35 Ill. Adm. Code 104.230(d) (emphasis added).

The rule that variances are granted only to entities that actually own regulated facilities
reflects good policy. Throughout its history, the Board has been careful to avoid issuing
advisory opinions on hypothetical questions. See, e.g., Granite City Steel Co. v. IEPA, PCB 72-
34 (Feb. 7, 1972) (dismissing variance petition as premature and as calling for an improper
advisory opinion). In 1996, the Board considered (but ultimately did not adopt) procedural rules
for the Board’s issuance of declaratory rulings. See In the Matter of: Revision of the Board’s
Procedural Rules: 35 Ill. Adm. Code 101-130, PCB 97-8 (Oct. 3, 1996). The Board noted that it
had traditionally eschewed such orders: “The Board continues to be in the business of settling
cases or controversies, and does not intend to get into the business of answering merely
hypothetical questions.” Id., slip op. at 14.2

In this case, the issue presented by Petitioners is explicitly hypothetical: if a number of
other conditions precedent are satisfied and the proposed transactions between IPH,
MedinaValley, and AER actually occur, would IPH and Medina Valley then be entitled to

variance relief?® Under Petitioners’ interpretation of the Illinois Environmental Protection Act

2 petitioners cite a single case in support of their argument: Allied Chemical Corp. & Inverness Mining Co. v. IEPA,
PCB 80-92, Order (May 1, 1980); Opinion and Order (June 12, 1980). However, the orders in that case do not
reflect that the Board granted any variance relief to the purchaser of the subject facility before the transaction had
closed. Citizens Groups attempted to review the remainder of the pleadings in the docket for PCB 80-92, but they
were unavailable in the Board’s archives.

® Aside from the Board’s approval of variance relief from the MPS, there are a number of other conditions that must
be met for the proposed transactions to close, including approval by the Federal Energy Regulatory Commission
(“FERC™). Ameren and Dynegy’s application for FERC approval, including at PDF page 153 the relevant
contractual provision setting out conditions to the completion of the transfer of the MPS plants, is attached hereto as
Exhibit A. FERC has not yet approved the transfer.
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(“Act”) and the Board’s regulations, any entity interested in purchasing a facility would have the
right to come before the Board and seek a binding order on potential variance relief that may or
may not ultimately be necessary, based on the petitioner’s representation of what conditions are
likely to be present at the time of the transaction. This interpretation of the Act and regulations
puts an unnecessary burden on both the Board and the Illinois Environmental Protection Agency
(“Agency”), which is required to respond to variance petitions. It is bad policy, and as discussed
above, it is inconsistent with the Board’s regulations and precedent.

Moreover, even under the proposed transactions, Medina Valley would not be subject to
the MPS, and therefore has no need or eligibility for a variance. The only coal plants that
Medina Valley would take ownership of are Meredosia and Hutsonville, which were shut down
by AER almost two years ago, in December 2011. Because they are shut down, these plants are
no longer subject to the MPS. This conclusion is apparent from the plain language of the MPS
and is supported by Agency testimony during the underlying MPS rulemaking.

The MPS sets out “overall SO, annual emission rate[s]” that are applicable to “the EGUs
in the Ameren MPS Group.” 35 Ill. Adm. Code 225.233(e)(3)(c)(iii). For purposes of the MPS,
an “EGU” is defined as “a fossil fuel-fired stationary boiler . . . that serves a generator that has a
nameplate capacity greater than 25 MW and produces electricity for sale.” 35 Ill. Adm. Code
225.130 (emphasis added). Here, Meredosia and Hutsonville no longer produce electricity for
sale; they therefore are no longer EGUs subject to regulation under the MPS. This interpretation
is confirmed by the same Agency testimony in In the Matter of: Proposed New 35 Ill. Adm. Code
225 Control of Emissions from Large Combustion Sources, R06-25 (Tr. Aug. 15, 2006, a.m.)

cited by Petitioners at PDF pages 14-16 of the Petition. Petitioners cited to Agency testimony
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regarding the effect of the sale of a plant regulated by the MPS. They did not, however, cite to
the subsequent testimony regarding the effect of the shutdown of an MPS plant:
MS. BASSI: And what if Ameren sold another plant to Company Y and Ameren
sold another one—it's got 21 plants or units or whatever—and it sold them all
over the place and Ameren went out of existence? Although it would have a lot
of money then.
MR. MENNE: Not necessarily.
MR. ROMAINE: As the rule is currently drafted, the MPS group would still be in
existence and there would be a system-wide rate that would be applicable to those
units.

MS. BASSI: What if one of those plants were shut down?

MR. ROMAINE: Well, then that particular plant would no longer have to worry
about the complexities of this.

MS. BASSI: Would they get to average zero?

MR. ROMAINE: There wouldn't be an average of zero because there would be
neither emissions nor heat input. They would not be contributing to the system-
wide average once shut down.

MS. BASSI: What if it started up after ten years?

MR. ROMAINE: Another speculative contingency we haven't addressed. |
don't believe that power plants usually shut down for ten years and start back

up.
Id. at tr. 350-51 (emphasis added). Under the proposed transaction, Medina Valley’s purchase of

shut down plants would not subject it to MPS requirements. Medina Valley therefore does not
require any variance relief.

Neither the Board nor the Agency should be required to expend resources to answer
hypothetical questions. That result is foreclosed by the Board’s regulations, which make clear
that only those entities that are subject to a regulation may seek relief from it. As in Ensign-

Bickford, IPH should seek variance relief only if the proposed transactions actually occur.
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1. Any Potential Hardship Alleged by IPH in Complying With the MPS Will Have
Been Self-Imposed Through IPH’s Willing Purchase of AER’s facilities.

Petitioners also are not entitled to variance relief because any hardship would be self-
imposed. In evaluating whether the proposed variances are necessary to avoid an “arbitrary or
unreasonable hardship,” 415 ILCS 5/35, the Board must balance individual hardship against
environmental impact. Monsanto Co. v. IPCB, 67 Ill. 2d 276, 292 (1977). The Board should
discount “hardships” that have been imposed by the petitioner’s own business decisions. See,
e.g., Ekco Glaco v. IEPA, PCB 87-41 (Dec. 17, 1987), at 6. In this case, any hardship claimed
by IPH would be self-imposed because IPH is voluntarily entering into an agreement to purchase
AER’s plants knowing of the requirements of the MPS and of the financial obligations that
would result from this business decision. See, e.g., Bravo-Ernst v. IEPA, PCB 81-62 (Dec. 3,
1981), slip op. at 2; Skyway Realty v. IEPA, PCB 75-249 (Sept. 18, 1975), slip op. at 2; cf.
Copley Memorial Hospital, Inc. v. City of Aurora, 99 Ill. App. 3d 217, 222 (2d Dist. 1981)
(holding that a hardship was self-imposed when the petitioner “bought the property knowing the
restrictions”).

Petitioners acknowledge this precedent, but attempt to distinguish it by claiming that, by
seeking a variance pre-closing, IPH is acting responsibly by not expending resources before it
can be certain that variance relief will be available. (Petition at PDF page 53.) But whether IPH
seeks relief before or after a transfer, its claimed hardship ultimately has the same cause: IPH’s
purchase of facilities without the financial wherewithal to ensure they can comply with Illinois
law. What Petitioners never acknowledge is that variance relief would be unnecessary if IPH’s
speculative venture were properly capitalized in the first place. As discussed in the Citizens

Groups’ comments on IPH and AER’s earlier motion to transfer variance relief, under the
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proposed transaction, IPH would voluntarily take on a staggering amount of Ameren debt, the
obligation consisting of approximately $825 million in notes. See Exhibit B, Dynegy, Inc. Form
8-K (March 14, 2013), at Exhibit 99.2 (PDF page 17). The cause of any IPH hardship ultimately
is a lack of sufficient capital to simultaneously service this debt, operate the MPS plants, and
make the capital investments necessary to comply with Illinois law.”

IPH’s justification for the variance—that it will be unable to comply with the MPS
because of the terms of the deal that it negotiated—ignores precedent holding that outcomes
from business decisions are self-imposed hardships that do not qualify for a variance. See, e.g.,
Ekco Glaco, slip op. at 6 (concluding that “any hardship in complying with the . . . regulations is
largely self-imposed, in that it results from prior business decisions.”). IPH is not compelled to
purchase the plants for any specific negotiated terms. Since this is a business decision and a
voluntary acquisition of the plants, any hardship from complying with the MPS is self-imposed.

Petitioners argue here for a rule that regulated entities must be allowed to “contract for,
and achieve through the Board’s processes, a variance relief for the same exact facilities,
pursuant to the same exact regulatory provisions, that the current owner had achieved under
virtually the same circumstances.” (Petition at PDF page 53). Petitioners’ rule turns wisdom on
its head. Regulated entities cannot “contract for” relief from State law, just because the
preceding owner of the facility had been granted that same relief. To the contrary, it is
reasonable for regulators to assume that regulated entities will comply with State law, and will
not voluntarily enter into business transactions under terms that would hobble them from
complying. There is no argument here that compliance is physically or technically impossible.

Rather, it is a question of financial resources. Under this transaction, IPH would willingly enter

* As discussed in Section I, above, Medina Valley would not be subject to any MPS requirements; it therefore faces
no hardship and, again, has no need for a variance from MPS requirements.
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into ownership of the MPS plants and voluntarily take on staggering debt without the sufficient
capital to comply with State law. This is, by definition, a self-imposed hardship, and it should be
disregarded by the Board. Again, Petitioners’ proposed variances must be denied.

I11.  Petitioners Have Failed to Accurately Set Out the Proposed Variances’ Negative
Environmental Impact.

The proposed variances also must be rejected because Petitioners have grossly
understated their environmental impact. In considering whether to allow a variance, the Board’s
duty is to consider the “injury to the public or the environment from a grant of the variance.”
Marathon Oil Co. v. IEPA, 242 Ill. App. 3d 200, 206 (5th Dist. 1993) (emphasis added). See
also 35 Ill. Adm. Code 104.204(g)(1) (requiring the comparison of emissions “if the variance is
granted . . . to that which would result if immediate compliance is required”).

Petitioners should acknowledge the basic fact that State air quality will be better if IPH is
required to install pollution controls by 2015, instead of by 2020. Operating an unscrubbed coal
plant for five more years will result in tens of thousands of excess tons of sulfur dioxide
emissions over the course of the variance. See Petition Ex. 5 (identifying 2012 SO, emissions of
16,520 tons for Newton, as well as 16,991 tons for Joppa and 11,803 tons for E.D. Edwards).
The United States Environmental Protection Agency (“USEPA”) demonstrated last month that
these emissions have significant public health consequences for the communities neighboring
these plants. On July 25, 2013, USEPA designated Hollis Township in Peoria County, Illinois,
the location of E.D. Edwards, as being in nonattainment with the one-hour SO, National
Ambient Air Quality Standard (“NAAQS”). See
http://www.epa.gov/so2designations/pdfs/20130725fr.pdf at 31-32. This designation was based

on monitored violations of the NAAQS; USEPA intends that subsequent designations of
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nonattainment will be made using computer modeling and additional monitoring for areas that
currently lack air quality monitors, such as Newton and Joppa. See USEPA, Next Steps for Area
Designations and Implementation of the Sulfur Dioxide National Ambient Air Quality Standard
(Feb. 7, 2013), available at http://www.epa.gov/so2designations/pdfs/20130725fr.pdf.
Petitioners’ claim that the variances would provide an environmental benefit is based on
irrelevant factors, including AER’s emissions this year and a supposed benefit from the
shutdown of Meredosia and Hutsonville almost two years ago. The Board already has held that
these pre-variance emissions are not relevant when assessing a proposed variance’s
environmental impact. Ameren Energy Resources, LLC v. IEPA, PCB 12-126 (“AER”) (Sept. 20,
2012), slip op. at 57. In this case, IPH and AER do not expect to complete the proposed
transaction until the end of 2013. See Petition at PDF page 37 (“Assuming the transaction
closes, IPH and Ameren anticipate closing on the transaction in the fourth quarter of 2013.”).
The starting point for addressing the environmental impacts of IPH’s proposed variance,
therefore, should be calendar year 2014. Neither should any “benefits” from the closure of the
Meredosia and Hutsonville plants by AER two years ago be considered in assessing IPH’s
proposed variance. As discussed in Section I, above, those plants are no longer subject to the
MPS. Medina Valley does not require a variance for these plants. Instead, the environmental
impact of IPH’s proposed variance must be assessed on its own merits, based on the five plants
that IPH would operate. This would be consistent with the Board’s June 6, 2013 order stating
that any variance request related to the five plants IPH proposes to purchase would require “a
new analysis specifically related to the five facilities in the requested variance.” AER (June 6,
2013), slip op. at 11. Because IPH has failed to provide an adequate demonstration of the

environmental impact of its proposed variance, the variance must be denied.
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V. Conclusion.

For the reasons addressed in this Objection, the Board should deny the Petition for
Variance. If the Board does not deny the Petition outright, Citizen Groups will provide

additional comments following the September 17, 2013 public hearing.

Respectfully submitted,

Faith Bugel

Andrew Armstrong

Environmental Law and Policy Center
35 East Wacker Drive, Suite 1600
Chicago, IL 60601

312-795-3708

FBugel@elpc.org
AArmstrong@elpc.org

DATED: August 15, 2013
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I, Andrew Armstrong, hereby certify that | have filed the attached OBJECTION on behalf of the
Environmental Law and Policy Center, Natural Resources Defense Council, Respiratory Health
Association, and Sierra Club in PCB 2014-010. The aforementioned documents have been
served upon the attached service list by depositing said documents in the United States Mail,

postage prepaid, in Chicago, Illinois on August 15, 2013.

Respectfully submitted,

Andrew Armstrong

Staff Attorney

Environmental Law & Policy Center
35 East Wacker Drive, Suite 1600
Chicago, Illinois 60601
312-795-3738

aarmstrong@elpc.org
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William D. Ingersoll Illinois Pollution Control Board
Brown, Hay & Stephens LLP James R. Thompson Center
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Exhibit A
JOINT APPLICATION FOR AUTHORIZATION UNDER
SECTION 203 OF THE FEDERAL POWER ACT
AND REQUEST FOR EXPEDITED CONSIDERATION

April 16, 2013
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Ameren Energy Generating Company
AmerenEnergy Resources Generating Company
Ameren Energy Marketing Company

Electric Energy, Inc.

Midwest Electric Power, Inc.

AmerenEnergy Medina Valley Cogen, L.L.C.
Dynegy Inc.

Docket No. EC13-__ -000

N N N N N N N

JOINT APPLICATION FOR AUTHORIZATION UNDER
SECTION 203 OF THE FEDERAL POWER ACT
AND REQUEST FOR EXPEDITED CONSIDERATION

Pursuant to sections 203(a)(1) and 203(a)(2) of the Federal Power Act (“FPA”),1 and Part
33 of the regulations of the Federal Energy Regulatory Commission (the “Commission”),2
Ameren Energy Generating Company (“Ameren Generating”), AmerenEnergy Resources
Generating Company (“AERG”), Ameren Energy Marketing Company (“Ameren Marketing”),
Electric Energy, Inc. (“EEInc”), Midwest Electric Power, Inc. (“MEPI” and, together with
Ameren Generating, AERG, Ameren Marketing, and EEInc, the “Ameren Merchant Utilities™),
AmerenEnergy Medina Valley Cogen, L.L.C. (“Medina Valley”), and Dynegy Inc. (“Dynegy”
and, together with the Ameren Merchant Utilities and Medina Valley, the “Applicants™), hereby
submit this application (“Application”) requesting such approvals under FPA section 203 as may
be required for a multi-step transaction in which a special purpose subsidiary of Dynegy, Illinois
Power Holdings, LLC, will acquire all of the equity interests indirectly owned by Ameren

Corporation (“Ameren”) in the Ameren Merchant Utilities (the “Transaction”). Through the

1 16 U.S.C. § 824b.
2 18 C.F.R. pt. 33.
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Transaction, Dynegy will acquire the majority of Ameren’s existing merchant generating assets,
as explained further below.

. SUMMARY AND REQUEST FOR RELIEF

The Transaction is consistent with the public interest, and the Applicants respectfully ask
the Commission to promptly approve it. The Transaction will have no adverse impact on
competition, rates, or regulation; nor will it result in any inappropriate cross-subsidization.

First, the Transaction will not have an adverse impact on horizontal market competition.
At the close of the Transaction, Dynegy and the Ameren Merchant Utilities will only have
overlapping ownership of generation within the very large geographic market of the Midwest
Independent Transmission System Operator, Inc. (“MISO”) balancing authority area (“BAA”).
As explained in the attached affidavit and Appendix A analysis prepared by Ms. Julie Solomon
of Navigant Consulting, Inc. (“Solomon Affidavit”), the MISO market will remain
unconcentrated in all relevant time periods and with respect to all relevant generation products
following closing of the Transaction.

Furthermore, the Transaction does not raise any vertical market power issues. Dynegy
and its affiliates do not own any transmission grid facilities, and the Ameren Merchant Utilities
and their affiliates have transferred operational control over their transmission grid facilities to
MISO, or in one case have filed a stand-alone open access transmission tariff (“OATT") with the
Commission. The Applicants and their relevant affiliates do not control any other significant
inputs to electric production.

Second, the Transaction does not implicate any of the other public interest issues
considered by the Commission as part of its review of proposed mergers. The Transaction will
have no adverse impact on rates because, with limited exceptions that would not raise

Commission concerns, the Ameren Merchant Utilities sell power at market-based rates. The
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Transaction will not affect the jurisdiction of the Commission or any state utility commission.
Further, no cross-subsidization concerns are raised by the Transaction.

In sum, the Transaction is consistent with the public interest as required by FPA section
203. Given the absence of material issues raised by the Transaction, Applicants respectfully
request that the Commission set a public notice period for this Application of 60 days and issue
an order approving the Transaction on an expedited basis on or before July 15, 2013.

1. DESCRIPTION OF APPLICANTS AND OTHER RELEVANT ENTITIES

A. Ameren, the Ameren Merchant Utilities, and Affiliates

Ameren is a Missouri corporation and utility holding company that is publicly traded on
the New York Stock Exchange under the symbol AEE. Among other things, it owns two
traditional load-serving electric utilities, Ameren Illinois Company and Union Electric Company,
as well as interests in the Ameren Merchant Utilities and two other public utilities, Medina
Valley and Ameren Transmission Company of Illinois (“ATXI”).

Ameren lllinois Company (“Ameren lIllinois”) is a direct, wholly-owned public utility
subsidiary of Ameren engaged in (i) the transmission and sale of electric energy subject to the
Commission’s jurisdiction, and (ii) the provision of retail electric service to approximately 1.2
million customers and retail natural gas service to approximately 800,000 customers in Illinois
subject to the jurisdiction of the Illinois Commerce Commission (“ICC”). Transmission service
on the Ameren lllinois transmission system is provided pursuant to the MISO Tariff.

Union Electric Company, d/b/a Ameren Missouri (“Ameren Missouri”), is a direct,
wholly-owned public utility subsidiary of Ameren engaged in (i) the generation, transmission,
and sale of electric energy subject to the Commission’s jurisdiction, and (ii) the provision of

retail electric service to approximately 1.2 million customers and retail natural gas service to
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approximately 127,000 customers in central and eastern Missouri under the jurisdiction of the
Missouri Public Service Commission. Ameren Missouri owns approximately 10,000 MW of
generating capacity located within the states of Missouri and Illinois and is a transmission
owning member of MISO. Transmission service on the Ameren Missouri transmission system is
provided pursuant to the MISO Tariff.

ATXI is a transmission-only subsidiary of Ameren that provides transmission service
under the MISO Tariff in the Ameren Illinois pricing zone of MISO. ATXI was formerly known
as Ameren lllinois Transmission Company but changed its name to Ameren Transmission
Company of Illinois effective November 10, 2010.

Medina Valley is an Illinois limited liability company and wholly-owned subsidiary of
Ameren. Medina Valley does not currently own any generation capacity but is authorized to
make sales at market-based rates.3 Medina Valley is not one of the Ameren Merchant Utilities
and will not be acquired by Dynegy in the Transaction. However, as described below, Medina
Valley will acquire from Ameren Generating three active and two mothballed generating
facilities after Commission approval, but prior to the Transaction closing.

Through a wholly-owned intermediate holding company, Ameren Energy Resources
Company, LLC (“AER”), Ameren owns indirect interests in the Ameren Merchant Utilities as

described below:

3 AmerenEnergy Medina Valley Cogen, L.L.C., Docket No. ER04-8-006, Letter Order (Oct. 15, 2008).
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1. Ameren Generating
Ameren Generating is an Illinois corporation and wholly-owned subsidiary of AER
having market-based rate authority granted by the Commission.# Ameren Generating currently
owns (excluding EEI and MEPI) approximately 3,293 MW of generation capacity (summer
capacity) located in Illinois. All of this generation is located within the MISO BAA, with the
exception of the 452 MW (summer capacity) Elgin Energy Center located near Elgin, Illinois
within the PJM Interconnection, LLC (“PJM”) BAA. Ameren Generating sells 100 percent of
the output of its generating facilities to Ameren Marketing.
2. AERG
AERG is an Illinois corporation and wholly-owned subsidiary of AER having market-
based rate authority granted by the Commission, including the authority to sell ancillary services
at market-based rates into both RTO/ISO and non-RTO/ISO markets.> AERG owns
approximately 1,060 MW of capacity within the MISO BAA. AERG sells 100 percent of the
output from its generating facilities to Ameren Marketing.
3. Ameren Marketing
Ameren Marketing is an Illinois corporation and wholly-owned subsidiary of AER
having market-based rate authority granted by the Commission.6 Ameren Marketing is a power

marketer and does not own any generation capacity. However, through long-term power sales

4 Ameren Energy Generating Co., 93 FERC { 61,024 (2000).

S See Cent. Ill. Generation, Inc., 101 FERC { 61,082 at PP 16-18 (2002), order accepting compliance filing,
Docket No. ER02-1688-003, Letter Order (Dec. 27, 2002); AmerenEnergy Res. Generating Co., Docket
No. ER07-105-000, Letter Order (Dec. 14, 2006).

6 Madison Gas & Elec. Co., 90 FERC { 61,115 at 61,349-50 (2000); see also Ameren Energy Mktg. Co., 95
FERC { 61,448 (2001) (authorizing AEM to sell ancillary services at market-based rates to transmission
customers on non-affiliated transmission systems and at flexible rates to customers on its affiliates’
transmission systems); Ameren Energy Mktg. Co., Docket No. ER07-361, Letter Order (May 31, 2007)
(conditionally accepting changes to AEM Tariff).
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agreements with Ameren Generating, AERG, and EEInc, AEM currently controls approximately
5,600 MW of capacity. The Commission has granted Ameren Marketing waivers to sell electric
capacity and energy to its affiliates under certain circumstances.” In addition to making
wholesale sales, Ameren Marketing is engaged in retail marketing in the state of Illinois and is
regulated by the ICC as an Alternative Retail Electric Supplier (“ARES”).
4, EEInc

EEInc is an Illinois corporation formed in 1950 that owns and operates coal and gas-fired
generating units having a combined capacity of approximately 1,167 MW (summer rated),
located in Joppa, Illinois. Ameren Generating owns an 80 percent equity stake in EEInc. The
remaining 20 percent interest in EEInc is held by Kentucky Utilities (“KU”). EEInc is an
exempt wholesale generator and has been granted market-based rate authority by the
Commission.8  EEInc owns six parallel transmission lines approximately 8 miles long that
interconnect the Joppa facility with the MISO, Tennessee Valley Authority (“TVA”), and
Louisville Gas & Electric (“LG&E”)/KU BAAs through a Department of Energy transmission
bus in Paducah, Kentucky. Because the lines owned by EEInc. could conceivably be used by an
unaffiliated third party for transmission service, the Commission has required EEInc to file an
OATT with the Commission but has granted waiver of certain other transmission owner

requirements.®

7 See Ameren Energy Mktg. Co., Docket Nos. ER08-651-000, et al., Letter Order (May 9, 2008); Ameren
Energy Mktg. Co., Docket Nos. ER11-3160-000, et al., Letter Order (May 2, 2011).

8 See Elec. Energy, Inc., 92 FERC { 62,079 (2000) (granting EWG status); Elec. Energy, Inc., 113 FERC
1 61,245 (2005) (granting market-based rate authorization).

o Id.
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S. MEPI

MEPI is an Illinois corporation and wholly-owned subsidiary of EEInc that owns and

operates two gas turbines with a total capacity of approximately 74 MW (summer rating) located

in Joppa, Hllinois. All of the output of MEPI’s generating facilities is sold to EEInc pursuant to a

cost-based, long-term sales agreement that was accepted by the Commission,10 and MEPI does

not have any other rate schedules in effect.

B-1.

Ameren’s other energy subsidiaries and energy affiliates are described further in Exhibit

B. Dynegy, the Dynegy Public Utilities, and Other Dynegy Generation

Dynegy is a Delaware corporation and utility holding company that is publicly traded on

the New York Stock Exchange under the symbol DYN.11 Through public utilities and other

10
11

Midwest Elec. Power, Inc., Docket No. ER06-442, Letter Order (Feb. 28, 2006).

Approximately 35% of Dynegy’s common stock is currently owned by mutual funds controlled by
investment management subsidiaries of Franklin Resources, Inc. (“Franklin Resources”), a publicly traded
investment management company. The acquisition of Dynegy stock by such funds was previously
approved by the Commission as part of the reorganization of Dynegy in bankruptcy. See Dynegy Inc., 140
FERC 1 62,161 (2012). No other shareholder or affiliated group of shareholders owns 10% or more of
Dynegy’s stock.

From time to time, Franklin Resources, its investment management subsidiaries and managed investment
funds and accounts may own or control 10% or more of the voting securities of other publicly traded public
utilities or utility holding companies pursuant to a blanket authorization (the “Blanket Authorization)
recently reauthorized by the Commission in Franklin Resources, Inc., 138 FERC { 62,254 (2012). In its
most recent quarterly report pursuant to the Blanket Authorization, Franklin Resources reported that its
managed investment funds and accounts owned approximately 10.5 % of the voting securities of Foster
Wheeler AG, a global engineering and construction company that also owns electric generation facilities in
the U.S. See Franklin Res., Inc., Docket No. EC12-64-000, Quarterly Report (Feb. 14, 2013). However,
the Commission has affirmatively determined that all holdings of voting securities pursuant to the Blanket
Authorization are passive and do not give Franklin Resources or its affiliates any control over the public
utilities or utility holding companies in question. See Franklin Res., Inc., 126 FERC 161,250 at P 32
(2009) (“We find that with these conditions, and with the conditions associated with the acquisition of
voting securities discussed below, [footnote omitted] the blanket authorization granted will not result in
Applicants having the right, directly or indirectly, to direct, manage or control the management, policies or
operations of a public utility, and therefore will not have an adverse effect on competition.”). Accordingly,
these holdings are not considered in the Applicants’ competitive analysis presented in Part 1\VV.A below.

In any case, Franklin Resources should not be considered an affiliate of Dynegy for purposes of
competitive analysis under FPA section 203. In order to acquire Dynegy stock in Dynegy’s reorganization,
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generation-owning subsidiaries, Dynegy controls approximately 11,400 MW of electric
generation and produces and sells electric energy, capacity, and ancillary services in U.S.

markets as described below.

Franklin Resources was required to obtain the approval of the New York Public Service Commission
(“NYPSC™) as well as the Commission. As a condition of NYPSC approval, Franklin Resources was
required to commit not to:

. Designate a board member or seek the power to name a board member;

. Seek to nominate or designate managerial, operational, or other personnel of Dynegy;

. Seek to set or influence the price at which power, fuel or any other product is sold or purchased in
the marketplace;

. Seek to determine or influence whether generation, transmission, distribution, or other physical
assets are made available or withheld from the marketplace;

. Seek to determine or influence ratemaking or rates for the sale of power or the provision of
transmission or distribution service;

. Seek to determine or influence wages to be paid to labor or participate in or influence labor
negotiations; or

) Seek to influence any other operational decision of Dynegy.

Joint Petition of Dynegy, Inc. and Franklin Res., Inc. for a Declaratory Ruling Regarding Application of
Pub. Svc. Law § 70 and § 83, No. 12-M-0351, Declaratory Ruling on Review of Stock Acquisition
(NYPSC Sept. 14, 2012). These commitments effectively make Franklin Resources’ holdings of Dynegy
stock passive and rebut any presumption of control of Dynegy by Franklin Resources that might otherwise
apply under Commission precedent.

Finally, Dynegy has recently learned that mutual funds controlled by Franklin Resources desire to acquire
additional holdings of the common stock of NewPage Holdings, Inc. (“NewPage Holdings”) up to a level
of approximately 14% in exchange for first lien notes of NewPage Corporation (“NewPage”) held by such
funds. The exchange will occur as part of the reorganization of NewPage out of bankruptcy. In addition,
Franklin Resources’ investment management subsidiaries desire to be able to acquire additional amounts of
NewPage Holdings stock up to 20% in the aggregate through trading activities on behalf of their managed
investment funds and accounts. NewPage is a manufacturer of coated papers that owns qualifying
cogeneration facilities and qualifying small power production facilities having a capacity of 311 MW in the
MISO BAA, 65 MW in the PIM BAA and 115 MW in the ISO New England, Inc. BAA. See NewPage
Pub. Utils., 142 FERC { 62,161 (2013); NewPage Corp., 141 FERC 62,214 (2012).

Dynegy understands that the acquisition of NewPage Holdings stock by Franklin Resources’ mutual funds
and accounts in amounts of 10% or more is the subject of a separate application under FPA section 203.
Given the passive nature of Franklin Resources’ holdings of Dynegy stock, it would not be appropriate to
attribute Dynegy’s generation to Franklin Resources for purposes of the NewPage Holdings application or
this Application. However, for illustrative purposes Ms. Solomon includes a sensitivity case in the
Solomon Affidavit which considers the affiliation of NewPage’s generation with Dynegy’s generation
(including generation acquired in the Transaction) in the event that Franklin Resources’ holdings of
Dynegy stock were not considered passive. The results of that analysis demonstrate that, even if affiliation
were presumed through Franklin Resources, the addition of NewPage’s generation to the generation being
acquired by Dynegy in the Transaction does not present competitive concerns.
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1. Casco Bay Energy Company, LLC

Casco Bay Energy Company, LLC (“Casco Bay”), a Delaware limited liability company,
is an indirect, wholly-owned subsidiary of Dynegy. It is an exempt wholesale generator
(“EWG”) that owns and operates the Maine Independence Station, a natural gas-fired, combined
cycle generating facility with a net capacity of 490 MW (summer rating), located in Veazie,
Maine.12 The Maine Independence Station is interconnected with the transmission grid
controlled by ISO New England Inc. (“ISO-NE”). The Commission has authorized Casco Bay to
sell energy, capacity, and certain ancillary services at market-based rates.13

2. Dynegy Danskammer, L.L.C.

Dynegy Danskammer, L.L.C. (“Dynegy Danskammer”), a Delaware limited liability
company, is an indirect, wholly-owned subsidiary of Dynegy. It is an EWG that leases, owns,
and operates, and has the right to the output from, the Danskammer Generating Station, a coal-,
gas-, and oil-fired electric generating facility with a net capacity of 497 MW (summer rating),
located in Orange, New York.14 The Danskammer Generating Station is interconnected with the
transmission grid controlled by the New York Independent System Operator, Inc. (“NYISO”).
The Commission has authorized Dynegy Danskammer to sell energy, capacity, and certain
ancillary services at market-based rates.!®> The Danskammer Generating Station is not in
operation, and the Commission has recently authorized Dynegy Danskammer to acquire title to

units of the Danskammer Generating Station that it currently leases and to sell the entire

12 See Casco Bay Energy Co., LLC, 93 FERC 1 62,092 (2000).
13 See Oswego Harbor Power LLC, 88 FERC { 61,219 (1999).
14 See Dynegy Danskammer, L.L.C., 94 FERC 62,102 (2001).
15 See Dynegy Danskammer, L.L.C., Docket No. ER01-140-000, Letter Order (Dec. 5, 2000).
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Danskammer Generating Station to an unaffiliated third party for purposes of demolition.16

3. Dynegy Kendall Energy, LLC

Dynegy Kendall Energy, LLC (“Dynegy Kendall”), a Delaware limited liability
company, is an indirect, wholly-owned subsidiary of Dynegy. It is an EWG that owns and
operates the Kendall County Generation Facility, a natural gas-fired electric generating facility
with a net capacity of 1,140 MW (summer rating), located in Kendall, 1llinois.1” The Kendall
County Generation Facility is interconnected with the transmission grid controlled by PJIM. The
Commission has authorized Dynegy Kendall to sell energy, capacity, and certain ancillary
services at market-based rates.18 Dynegy Kendall also has a rate schedule for cost-based reactive
power compensation (the “Kendall Reactive Power Rate Schedule™).19

4. Dynegy Marketing and Trade, LLC

Dynegy Marketing and Trade, LLC (“DMT?”), a Delaware limited liability company, is
an indirect, wholly-owned subsidiary of Dynegy. DMT is a power marketer and currently
controls 200 MW of a unit in PJIM owned by its affiliate, Dynegy Kendall, pursuant to a long-
term capacity and energy purchase agreement that was assigned to DMT by Constellation
Energy Commodities Group, Inc.20 The Commission has authorized DMT to sell energy,

capacity, and certain ancillary services at market-based rates.”*

16 See Dynegy Danskammer, L.L.C., 142 FERC { 62,197 (2013).
17 See LSP-Kendall Energy, LLC, 87 FERC 1 62,291 (1999).

18 See Cleco Trading & Mktg., LLC, 87 FERC § 61,311 (1999).
19 See LSP Kendall Energy, LLC, 120 FERC 61,115 (2007).

20 See Casco Bay Energy Co., LLC, Docket Nos. ER99-3822-017, et al., Letter Order (Apr. 29, 2010)
(accepting related notification of change in status).

21 See Dynegy Mktg. & Trade, 125 FERC { 61,270 (2008) (“DMT").

10
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5. Dynegy Midwest Generation, LLC

Dynegy Midwest Generation, LLC (“DMG”), a Delaware limited liability company, is an
indirect, wholly-owned subsidiary of Dynegy. It is an EWG that owns and operates six fossil-
fueled generating facilities at various locations in Illinois with a total capacity of approximately
2,980 MW.22 DMG’s facilities are interconnected with the transmission grid controlled by
MISO. DMG is authorized to sell energy, capacity, and certain ancillary services at market-
based rates.23 DMG also has a rate schedule for cost-based reactive power compensation (the
“DMG Reactive Power Rate Schedule™).24

6. Dynegy Morro Bay, LLC

Dynegy Morro Bay, LLC (“Dynegy Morro Bay”), a Delaware limited liability company,
is an indirect, wholly-owned subsidiary of Dynegy. It is an EWG that owns and operates the
Morro Bay Power Plant, which consists of natural gas-fired generating units with a combined net
capacity of 650 MW (summer rating), located in Morro Bay, California.2> The Morro Bay
Power Plant is interconnected with the transmission grid controlled by the California
Independent System Operator Corporation (“CAISO”). The Commission has authorized Dynegy

Morro Bay to sell energy, capacity, and certain ancillary services at market-based rates.26

22 See Dynegy Midwest Generation, Inc., 92 FERC { 62,253 (2000).

23 See Dynegy Midwest Generation, Inc., Docket No. ER00-1895-000, Letter Order (May 4, 2000); see also
[llinova Power Mktg., Inc., 88 FERC { 61,189 (1999).

24 Dynegy Midwest Generation, LLC, Docket No. ER11-4399-000, Letter Order (Sept. 22, 2011). See also
Dynegy Midwest Generation, Inc., 116 FERC { 63,052 (2006) (Initial Decision), aff’d in part & rev’d in
part, Opinion No. 498, 121 FERC 1 61,025 (2007), on reh’g, 125 FERC 1 61,280 (2008).

25 See Duke Energy Morro Bay, LLC, 83 FERC 1 62,218 (1998).
26 See Duke Energy Moss Landing LLC, 83 FERC 1 61,317 (1998) (“Duke Energy Moss Landing”).

11
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7. Dynegy Moss Landing, LLC

Dynegy Moss Landing, LLC (“Dynegy Moss Landing”), a Delaware limited liability
company, is an indirect, wholly-owned subsidiary of Dynegy. It is an EWG that owns and
operates the Moss Landing Power Plant, which consists of natural gas-fired combined
cycle/conventional steam generating units with a combined capacity of 2,529 MW (summer
rating), located in Monterey County, California.2’ The Moss Landing Power Plant is
interconnected with the transmission grid controlled by CAISO. The Commission has
authorized Dynegy Moss Landing to sell energy, capacity, and certain ancillary services at
market-based rates.28

8. Dynegy Oakland, LLC

Dynegy Oakland, LLC (“Dynegy Oakland), a Delaware limited liability company, is an
indirect, wholly-owned subsidiary of Dynegy. It is an EWG that owns and operates the Oakland
Power Plant, which consists of oil-fired generating units with a combined capacity of 165 MW
(summer rating), located in Oakland, California.2® The Oakland Power Plant is interconnected
with the transmission grid controlled by CAISO. The Commission has authorized Dynegy
Oakland to sell energy, capacity, and certain ancillary services at market-based rates.30 In
addition, Dynegy Oakland is subject to a cost-based Reliability Must-Run (“RMR”) agreement

(the “Oakland RMR Agreement”) with CAISO.31

27 See Duke Energy Moss Landing, LLC, 83 FERC { 62,219 (1998).

28 See Duke Energy Moss Landing, 83 FERC { 61,317.

29 See Duke Energy Oakland, LLC, 83 FERC 1 61,304 (1998).

30 See Duke Energy Moss Landing, 83 FERC { 61,317.

31 See Dynegy Oakland, LLC, Docket No. ER13-260-000, Letter Order (Dec. 19, 2012).

12
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9. Dynegy Power Marketing, LLC

Dynegy Power Marketing, LLC (“DYPM”), a Texas limited liability company, is an
indirect, wholly-owned subsidiary of Dynegy and a power marketer. The Commission has
authorized DYPM to sell energy, capacity, and certain ancillary services at market-based rates.

10. Dynegy Roseton, L.L.C.

Dynegy Roseton, L.L.C. (“Dynegy Roseton”), a Delaware limited liability company, is
an indirect, wholly-owned subsidiary of Dynegy. It is an EWG that leases, operates, and has the
right to the output from the Roseton Generating Station, a natural gas- and oil-fired electric
generating facility with a net capacity of 1,213 MW (summer rating), located in Orange, New
York.33 The Roseton Generating Station is interconnected with the transmission grid controlled
by the NYISO. The Commission has authorized Dynegy Roseton to sell energy, capacity, and
certain ancillary services at market-based rates.34 The Commission has recently authorized
Dynegy Roseton to acquire title to the Roseton Generating Station from its passive lessor and to
sell the entire facility to an unaffiliated third party.3>

11.  Ontelaunee Power Operating Company, LLC

Ontelaunee Power Operating Company, LLC (“Ontelaunee Power”), a Delaware limited
liability company, is an indirect, wholly-owned subsidiary of Dynegy. It is an EWG that owns
and operates the Ontelaunee Energy Center, a natural gas-fired electric generating facility with a

net capacity of 516 MW (summer rating), located in Ontelaunee, Pennsylvania.36 The

32 See Dynegy Power Mktg., Inc., Docket No. ER99-4160-000, Letter Order (Sept. 22, 1999).
33 See Dynegy Roseton, L.L.C., 94 FERC { 62,105 (2001).

34 See Dynegy Roseton, L.L.C., Docket No. ER01-141-000, Letter Order (Dec. 7, 2000).

35 See Dynegy Roseton, L.L.C., 142 FERC 1 62,148 (2013).

36 See Ontelaunee Power Operating Co., 113 FERC 162,119 (2005).

13
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Ontelaunee Energy Center is interconnected with the transmission grid controlled by PIM. The
Commission has authorized Ontelaunee to sell energy, capacity, and certain ancillary services at
market-based rates.3” Ontelaunee also has a rate schedule on file with the Commission for cost-
based reactive power compensation (the “Ontelaunee Reactive Power Rate Schedule”).38

12. Sithe/Independence Power Partners, L.P.

Sithe/Independence Power Partners, L.P. (“Sithe/Independence”), a Delaware limited
partnership, is an indirect, wholly-owned subsidiary of Dynegy. It is an EWG that owns and
operates the Sithe Independence Station, a natural gas-fired electric generating facility with a net
capacity of 982 MW (summer rating), located in Oswego, New York.3® The Sithe Independence
Station is interconnected to the transmission system controlled by the NYISO. The Commission
has authorized Sithe/Independence to sell energy, capacity, and certain ancillary services at
market-based rates.40

13. Nevada Cogeneration Associates #2

Nevada Cogeneration Associates #2 (“Nevada Cogen”), a Utah general partnership, is
indirectly owned 50 percent by Dynegy and 50 percent by Chevron Corporation. It owns and
operates the Black Mountain facility, a natural gas-fired qualifying cogeneration facility (“QF”)
with a capacity of 85 MW (summer rating), located near Las Vegas, Nevada, that is

interconnected with the transmission system of the Nevada Power Company.41 By virtue of its

37 See CES Mktg. VI, LLC, 111 FERC 61,261 (2005).

33 Calpine Constr. Fin. Co., L.P., 105 FERC { 61,097 (2003).

39 See Sithe/Independence Power Partners, L.P., 101 FERC 1 61,287 (2002).
40 See Sithe/Independence Power Partners, L.P., 101 FERC 61,210 (2002).

41 See Nev. Cogeneration Assocs., Docket No. QF90-68-010, Self-Recertification of Qualifying Status for an
Existing Cogeneration Facility (filed Nov. 19, 2007).

14



Electronic Filing - Recived, Clerk's Office : 08/1a/2013

QF status, Nevada Cogen does not make FPA-jurisdictional sales and therefore does not have a
rate schedule on file with the Commission.

Dynegy’s energy subsidiaries and affiliates, including the above entities, are further
described in Exhibit B-2.

I11.  THE TRANSACTION AND COMMISSION JURISDICTION
A Description of the Transaction

The proposed Transaction will occur pursuant to the Transaction Agreement By And
Between Ameren Corporation and Illinois Power Holdings, LLC dated March 14, 2013 (the
“Transaction Agreement”). Illinois Power Holdings, LLC (“IPH”), the counterparty to Ameren
under the Transaction Agreement, is an indirectly owned, special purpose vehicle formed by
Dynegy for purposes of accomplishing the Transaction.42

The Transaction will be accomplished in a series of steps as follows:

1. After receiving Commission approval of the Transaction but before the closing —
e Pursuant to the terms of an existing put option agreement between Ameren
Generating and AERG (which has been novated and amended such that the
rights and obligations of AERG have been assigned to and assumed by
Medina Valley) (the “Amended Put Agreement”) and an executed Asset
Purchase Agreement between Ameren Generating and Medina Valley (the
“Medina APA”), Ameren Generating will transfer the Grand Tower Energy

Center, the Gibson City Energy Center, and Elgin Energy Center to Medina

42 The membership interests in IPH are owned by Illinois Power Holdings 11, LLC (“IPH 11”), another special
purpose vehicle formed for purposes of the Transaction. Dynegy owns 100% of the membership interests
in IPH I1.

15
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Valley.43 This step will be taken because these three plants are not being sold

to Dynegy. Instead, consistent with its decision announced in December 2012

to exit the merchant generation business, Ameren intends to sell these gas-

fired units to a non-affiliated third party. Ameren Generating will also

transfer two mothballed generating facilities, the Hutsonville Plant and the

Meredosia Plant, together with certain associated liabilities, to Medina Valley.

e As provided in Appendix A to the Transaction Agreement, through

contributions or mergers AER will cause all of its remaining assets and

liabilities, including its interests in the Ameren Merchant Utilities, to be held

directly or indirectly by a newly-formed subsidiary (“New AER”), except for

(i) any debt owed to the seller group and (ii) certain contracts relating to the
development of advanced coal generation technology.#4

2. At the closing of the Transaction, Ameren will cause AER to transfer 100% of its

equity interests in New AER to IPH with the result that Dynegy will indirectly

acquire all of Ameren’s interests in the Ameren Merchant Utilities including the

operating generating facilities they hold at closing.

43

44

The consideration for this transfer is the greater of $133 million or the appraised value of the assets.
Medina Valley has already paid $100 million of this amount to Ameren Generating as a down payment. If
the transferred energy centers are subsequently sold by Medina Valley within two years of the closing of
the Transaction, Medina Valley will pay Ameren Generating any proceeds from such sale, net of taxes and
other expenses, in excess of the amount previously paid. Ameren has commenced a sale process for the
three gas-fired energy centers. Any transfer of the three gas-fired energy centers will require Ameren to
submit a separate 203 application seeking Commission approval of the transfer pursuant to section 203 of
the FPA.

In this process, AERG will be converted into a limited liability company.

16
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In addition, at the closing of the Transaction, Ameren and IPH will enter into a
transitional services agreement (“TSA”) pursuant to which Ameren and its subsidiaries will
provide to New AER and the Ameren Merchant Utilities certain administrative services they
received prior to closing for a term of six months (subject to one six-month extension).

Ameren will receive no cash proceeds as a result of the divestiture of New AER.
However, Ameren will receive benefits from the transaction including the removal of Ameren
Generating's debt from Ameren’s consolidated balance sheet, as well as certain tax benefits that
will accrue to Ameren. In addition, at the closing of the Transaction, Ameren Generating and
AERG will enter into amendments to the agreements by which they acquired their generating
facilities from predecessors of Ameren Illinois (such amendments the “Liability Assumption
Agreements”).4> Through the Liability Assumption Agreements, Ameren Generating and AERG
will assume certain environmental liabilities currently held by Ameren Illinois relating to
ownership and operation of the generating facilities prior to ownership by Ameren Generating
and AERG.4 As Dynegy will indirectly acquire Ameren Generating and AERG upon
consummation of the Transaction, the assumed environmental liabilities will be transferred out
of the Ameren corporate family.

Copies of the Transaction Agreement (minus exhibits and schedules not relevant to the
Commission’s review), Exhibit A to the Transaction Agreement, the TSA (Exhibit B to the

Transaction Agreement), the Liability Assumption Agreements (Exhibits C and D to the

45 The Liability Assumption Agreements are the “Form of Amendment, Modification and Joinder to
Contribution Agreement” and “Form of Amendment, Modification and Joinder to Asset Transfer
Agreement” included as Exhibits C and D of the Transaction Agreement.

46 Ameren Generating and AERG will only assume such environmental liabilities with respect to the
generating facilities they own as of the closing of the Transaction. Environmental liabilities with respect to
the generating facilities to be acquired by Medina Valley will be assumed by Medina Valley through the
Liability Assumption Agreements.

17
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Transaction Agreement), the Amended Put Agreement, the Medina APA, and an agreement for
the transfer of the Hutsonville and Meredosia Plants (the “Hutsonville Meredosia Agreement”)
are included in Exhibit I.

B. Commission Jurisdiction

Under Commission rulings, a transaction that results in a change of control over a public
utility amounts to a disposition of its jurisdictional facilities under FPA section 203(a)(1)(A) and
may result in a merger or consolidation for purposes of FPA section 203(a)(1)(B).4’ In addition,
the acquisition of certain existing generation facilities by a public utility requires Commission
approval under FPA section 203(a)(1)(D). Because the proposed Transaction will result in a
change in control of the Ameren Merchant Utilities, as well as the acquisition of existing
generating facilities by Medina Valley,48 Applicants request approval of the Transaction and its
various components under FPA section 203(a)(1).

In addition, under FPA section 203(a)(2) prior Commission approval is required before a
“holding company in a holding company system that includes...an electric utility shall
purchase, acquire, or take any security with a value in excess of $10,000,000 of, or, by any
means whatsoever, directly or indirectly, merge or consolidate with . . . a holding company in a
holding company system that includes . . . an electric utility company....”¥9 Dynegy is, and

New AER will be, a holding company for purposes of FPA section 203(a)(2). As the proposed

47 See Enova Corp., 79 FERC 1 61,372 (1997) (“Enova”). The Commission noted in Enova that a merger of
jurisdictional facilities might be effected by a change in control over a public utility's facilities; see also
Phelps Dodge Corp., 121 FERC { 61,251 (2007).

48 Two of the five facilities being acquired by Medina Valley (Hutsonville and Meredosia) are mothballed.
Nevertheless, for the purposes of this Application, Medina Valley asks the Commission to find its
acquisition of all five plants consistent with the public interest under section 203(a)(1)(D) without ruling on
the jurisdictional status of Hutsonville and Meredosia.

49 16 U.S.C. § 824b(a)(2).
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Transaction involves both the indirect acquisition of New AER’s voting securities by Dynegy
and arguably a merger or consolidation with New AER, Applicants also request approval of the
Transaction under FPA section 203(a)(2).

The Applicants further request section 203 approval for any other step of the Transaction
described herein as necessary for the Commission to find the entirety of the Transaction and its
component steps consistent with the public interest.

IV.  THE TRANSACTION IS CONSISTENT WITH THE PUBLIC INTEREST

Section 203(a)(4) of the FPA provides that the Commission “shall approve [a] proposed
disposition, consolidation, acquisition, or change in control, if it finds that the proposed
transaction will be consistent with the public interest, and will not result in the cross-
subsidization of a non-utility associate company or the pledge or encumbrance of utility assets
for the benefit of an associate company. . . .0 In determining whether a proposed transaction is
consistent with the public interest, the Commission determines whether it will have any adverse
impact on (i) competition, (ii) FERC-jurisdictional rates, or (iii) regulation.>1 The Transaction
including the acquisition of assets by Medina Valley satisfies the requirements of section 203
because it will have no adverse impact on competition, rates, or regulation and will not result in
cross-subsidization or the pledge or encumbrance of utility assets for the benefit of any associate

company.

50 16 U.S.C. § 824b(a)(4).

5l Revised Filing Requirements Under Part 33 of the Commission’s Regulations, Order No. 642, FERC Stats.
& Regs. 131,111 (2000), on reh’g, Order No. 642-A, 94 FERC 1 61,289 (2001).
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A. The Transaction Will Not Have an Adverse Effect on Competition.

In order to demonstrate the absence of competitive harm from the Transaction, the
Applicants engaged Ms. Julie Solomon, Managing Director of Navigant Consulting, Inc., to
analyze the competitive effects of the Transaction in accordance with the Commission’s
guidelines contained in Appendix A of the Merger Policy Statement.52 Ms. Solomon’s analysis
is set out in the Solomon Affidavit included as Attachment 1 to this Application. As shown in
the Solomon Affidavit, the Transaction has no adverse impact on competition, as measured by
the Commission’s established metrics for evaluating market power issues under FPA section
203.

1. The Transaction Does Not Present Any Horizontal Market Power
Concerns

Q) Relevant Geographic Markets for Competitive Analysis
The first step in Ms. Solomon’s analysis is to define those geographic markets where the
Applicants have overlapping generation and thus where horizontal market power potentially
could be an issue. Ms. Solomon considered the potentially relevant geographic markets to be the
balancing authority areas where the Applicants’ generation is located and reviewed the
ownership of generation in those markets in order to determine how market shares and market
concentration would change on a post-Transaction basis.>3 The analysis was conducted for

calendar year 2014.

52 Inquiry Concerning the Comm’ns Merger Policy Under the Fed. Power Act: Policy Statement, Order No.
592, FERC Stats. & Regs. 1 31,044 (1996) (“Merger Policy Statement™), reconsid. denied, Order No. 592-
A, 79 FERC 1 61,321 (1997); see also FPA Section 203 Supplemental Policy Statement, FERC Stats. &
Regs. 1 31,253 (2007) (“Supplemental Policy Statement™).

53 Pursuant to the Transaction, Dynegy will acquire control of five baseload coal-fired generating plants with
an installed capacity of 4,393 MW from the Ameren Merchant Utilities: Duck Creek (410 MW), Coffeen
(895 MW), E.D. Edwards (650 MW), Newton (1,197 MW), and Joppa (1,241 MW). (The 1241 MW
ascribed to the Joppa plant also includes 239 MW of gas-fired peaking generation.) Other than the Joppa
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Under section 33.3 of the Commission’s regulations, a competitive screen analysis using

the delivered price test (“DPT”) framework under Appendix A is required only for those

geographic markets where the Applicants already own or control material amounts of generation

and there are potential changes in market shares and concentration.®4 As shown in the table

below, the only significant change in generation ownership will be in the MISO BAA market

where Dynegy already owns or controls approximately 2,950 MW and will acquire

approximately 3,150 MW of additional capacity through the acquisition of interests in the

Ameren Merchant Utilities.

Pre-Transaction Post-Transaction
Market Dynegy Ameren | Dynegy Ameren
MISO 2,954 14,270 6,106 11,118
EEInc 0 1,241 1,241 0
PIM 1,656 460 1,656 460
NYISO 965 0 965 0
ISO-NE 490 0 490 0
WECC 3,410 0 3,410 0
Total 9,475 15,971 13,868 11,578

However, in the Transaction Dynegy is also acquiring generation (and related

transmission) in the EEInc BAA which is a first-tier market to the MISO, TVA and LG&E/KU

BAA:s.

The EEInc Joppa facility is viewed for base case modeling purposes as remote

54

plant, each of these generating facilities is located in the MISO BAA market. The Joppa plant is located in
the EEInc BAA. As described in Part II1.A., there are also other generating facilities currently owned by
the Ameren Merchant Utilities that will be transferred to other Ameren affiliates prior to the closing. These
are treated as affiliated with Ameren both pre- and post-Transaction in Ms. Solomon’s competitive analysis
as they will have no effect on Dynegy’s post-Transaction market shares. See Blanket Authorization Under
FPA Section 203, Order No. 708-A, FERC Stats. & Regs. { 31,273 at P 37 (2008) (“[T]he transfer of the
ownership of a generator between wholly-owned subsidiaries has no effect on the potential market power
of the parent corporation.”)

The horizontal screen analysis is described in the Commission’s Merger Policy Statement, FERC Stats. &
Regs. 131,044 at 30,130-36. The guidelines for preparing the screens using the DPT framework (also
referred to as the Appendix A guidelines) have since have been incorporated into the Commission’s
regulations at 18 C.F.R. § 33.3 (the “Merger Regulations”).
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generation linked to MISO.5 In addition, Ms. Solomon analyzes a combined EEInc/TVA

market.

For the MISO geographic market, Ms. Solomon presents screen results for (i) the current
MISO footprint and (ii) the expanded MISO footprint following the anticipated integration of the
Southern Region into MISO, which is expected to occur in December 2013. The Southern
Region will add more than 40,000 MW of resources and load to MISO as a result of Entergy and
several other utilities becoming MISO participants.6

For purposes of geographic market definition, Ms. Solomon observes that there are no
geographic areas within MISO that, under current regulations, recent guidance, or any evidence,
would be considered relevant submarkets for the Transaction.>’

Under section 33.3(a)(2) of the Commission’s regulations, Ms. Solomon determined that
no Appendix A screen analysis is required for the PJIM, NYISO, ISO-NE, and WECC markets

where Dynegy is not acquiring any additional generation as a result of the Transaction.®8 In

55 The Solomon Affidavit notes that there are a long-term transmission reservations from EEInc into MISO
for 1,000 MW for the output of the Joppa coal-fired facility, and 235 MW for the output of the Joppa
peaking generation in most seasons.. For that reason, the Joppa generation supply is appropriately treated
as part of the MISO market. Solomon Affidavit at 20.

56 The 40,000 MW reported by MISO as added by the Southern Region integration appears to include only
the generation in the Entergy BAA, and not the generation attributed to the other utilities that will be
joining as MISO participants.  https://www.midwestiso.org/WhatWeDo/Strategiclnitiatives/Southern
RegionlIntegration/Pages/SouthernRegionIntegration.aspx.

57 In Order No. 697 the Commission listed all relevant RTO/ISO submarkets that it had previously identified
in order “to avoid any possible uncertainty or confusion.” Market-Based Rates for Wholesale Sales of Elec.
Energy, Capacity and Ancillary Svcs. by Pub. Utils., Order No. 697, FERC Stats. & Regs. {31,252 at
31,866. No such submarkets were identified in MISO. Further, the Commission has found that the entirety
of the MISO BAA footprint is the relevant geographic market for screen computation purposes, even in the
context of certain locally-constrained areas in northern MISO (e.g., the so-called “WUMS” load pocket).
Id. at 31,865 n.224 (citing Wisc. Elec. Power Co., 110 FERC 1 61,340 at PP 19-20, reh’g denied, 111
FERC { 61,361 at PP 13-15 (2005)). Even if one were to consider WUMS to constitute a relevant
submarket for the instant filing, it would have no impact on Ms. Solomon’s analysis as none of the
Applicants owns or controls generation in that portion of the MISO footprint.

58 Solomon Affidavit at 5.
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particular, while both Dynegy and the Ameren Merchant Utilities are currently affiliated with
generation located in the PJIM market, Dynegy is not acquiring any generation in PJM through
the Transaction, and thus there is no need to do a competitive analysis of the PJIM BAA.%°
Section 33.3(a)(2)(i) of the Commission’s regulations provides that a full screen analysis is not
required if the applicant “[a]ffirmatively demonstrates that the merging entities do not currently
conduct business in the same geographic markets or that the extent of the business transactions in
the same geographic markets is de minimis.”60 It follows from this provision that, where a
transaction results in no change within a geographic market, a full screen analysis is unnecessary.
(i) Relevant Products
The Commission’s regulations require applicants to examine the competitive effect of a
transaction for those electricity products traded in the relevant geographic markets for which
sufficient data is available to evaluate the changes in market shares and concentration levels. For
purposes of this Transaction, Ms. Solomon has identified electric energy, electric capacity, and
ancillary services as the relevant products that should be examined.6!
(ili)  The Competitive Analysis Screens
a. Market Share and Concentration Calculations
As explained in the Solomon Affidavit, once the relevant geographic markets and

products have been identified, the Commission’s analysis requires the determination of pre- and

59 Ms. Solomon also analyzed the PJIM Reliability Pricing Model (RPM) because some of the capacity that
Dynegy is acquiring has qualified to participate in the PJIM 2016/17 auction. If this newly-qualified
generation clears in the auction, its output would be committed to the PJM market as well. Ms. Solomon
finds that Dynegy will own or control only a de minimis share of generation qualified to participate in the
2016/2017 auction and that the geographic overlap in the PJM energy market is de minimis. Solomon
Affidavit at 33.

60 18 C.F.R. § 33.3(a)(2).
61 Solomon Affidavit at 12-13.
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post-transaction market shares in each such market for each relevant product, from which a
Herfindahl-Hirschman Index (“HHI”) can be derived. Under the Commission’s Merger Policy
Statement and Order No. 642, an increase in the post-transaction HHI of more than 100 points in
a moderately concentrated market (HHI from 1000 to 1800) or of more than 50 points in a highly
concentrated market (HHI above 1800) is considered by the Commission to be a “screen failure”
that requires further analysis and potential mitigation.®? To the extent that HHI increases are
lower than the levels described above, or if the post-transaction HHI is unconcentrated (HHI
below 1000), then no further analysis is required to determine that the transaction does not raise
any competitive issues.®®
b. Import Assumptions

In order to perform the required market share calculations, it is necessary to consider not
only all the generation located inside of the BAA market being analyzed, but also generation
located outside of the relevant BAA market that can be imported into the market at the applicable
price level. In order to perform this calculation, the Applicants retained the engineering
consulting firm of Quanta Technology, LLC (“Quanta”) to prepare a study of the simultaneous
import limits (“SILs™) for the MISO market for the 2014 study period that Ms. Solomon used for
her screen studies.64 These studies were conducted by Quanta in accordance with the

Commission’s guidance for conducting SIL studies in the context of market-based rate and

62 See Merger Policy Statement, FERC Stats. & Regs. 1 31,044 at 30,134. The Commission recently decided
not to adopt the revised thresholds of the DOJ Horizontal Merger Guidelines. See Analysis of Horizontal
Mkt. Power Under the Fed. Power Act, 134 FERC 1 61,191 (2011).

63 Merger Policy Statement, FERC Stats. & Regs. { 31,044 at 30,119 n.33; Order No. 642, FERC Stats. &
Regs. 131,111 at 31,896 n.62.

64 The MISO SIL calculations were derived by Quanta for both the current MISO footprint and the expanded
MISO footprint following the integration of the Southern Region. The SIL study period technically runs
from December 2013 through November 2014 in accordance with the Commission’s guidelines for
seasonal definitions. The SILs reflect the existing long-term transmission reservations to move the output
of Joppa into MISO.
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merger proceedings.®® For the EEInc/TVA market, Ms. Solomon used SILs calculated in
connection with the last set of market-based rate triennial filings for the Southeast Region.66

Once the import limits were established, Ms. Solomon allocated available import
capacity, after accounting for all existing firm reservations, to all potential competing suppliers
(including the Applicants) on a pro-rata basis.®’

(iv)  Results of MISO Market Analysis

The results of Ms. Solomon’s competitive analysis screens for the MISO geographic
market are summarized below and described in detail in the Solomon Affidavit. As her analysis
shows, there are no screen violations either in the base case analysis or in any geographic market
definition, resource assumption, or price sensitivity cases for any of the products considered.

(@) MISO Energy Market

As required by the Commission’s regulations, Ms. Solomon performed both an Economic
Capacity (“EC”) and an Available Economic Capacity (“AEC”) screen analysis for the MISO
energy market. The MISO footprint includes two states that have implemented some degree of
retail competition (i.e., Michigan and Illinois) as well as other states with no retail competition
and which still require their utilities to serve retail customers at cost-based rates. The
Commission has previously indicated that EC is the more relevant measure for energy markets

where retail competition exists, while AEC is typically the more relevant metric for markets

65 The Commission recently issued an order providing further direction and clarification on the performance
and reporting of SIL studies in connection with market-based rate filings. See Puget Sound Energy, Inc.,
135 FERC { 61,254 (2011). The Commission stated that the directions provided in that order should also
be used in SIL studies prepared for FPA section 203 purposes and that SIL studies prepared in accordance
with such directions will provide reasonably accurate and conservative estimates of the supply of electricity
that can be simultaneously imported into a given geographic market. See Analysis of Horizontal Mkt.
Power Under the Fed. Power Act, 138 FERC 1 61,109 (2012).

66 Duke Energy Carolinas, LLC, 138 FERC 1 61,134 (2012).

67 See Exelon Corp., 112 FERC 1 61,011 at P 129, reh’g denied, 113 FERC 161,299 at P 24 & n.30 (2005)
(citations omitted). See also NRG Energy, Inc., 141 FERC { 61,207 (2012).
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where there is no retail access and little likelihood that retail access will be adopted in the
foreseeable future.6® Given the mixed status of retail access in the MISO states, Ms. Solomon
prepared the competitive analysis screens using the DPT framework for both EC and AEC
product measures.5® The results of Ms. Solomon’s EC and AEC screen analyses of the MISO

market (which are summarized in tables adopted from the Solomon Affidavit) are discussed

below.
Summary of Economic Capacity Screen Results for Base Case
(Current MISO Footprint)’9
Pre-Transaction Post-Transaction
Dynegy Ameren Dynegy Ameren

Mkt Mkt Market Mkt Mkt HHI
Period Price MW Share MW Share Size HHI MW Share MW Share HHI Chg
S_SP1 S 190 2,783 2.1% 14,048 10.7% 131,629 411 6,868 5.2% 9,963 7.6% 377 (34)
S_SP2 S 88 2,783 2.1% 14,048 10.7% 131,044 413 6,868 5.2% 9,963 7.6% 379 (34)
S P S 43 2,791 2.4% 11,422 10.0% 114,023 387 6,664 5.8% 7,549 6.6% 359 (28)
S_OP S 32 2,335 2.4% 9,977 10.2% 98,282 364 6,207 6.3% 6,105 6.2% 334 (30)
W_SP S 50 2,634 2.2% 12,133 10.1% 120,051 379 6,270 5.2% 8,497 7.1% 349 (30)
W_P S 39 2,643 2.4% 10,515 9.6% 109,023 358 6,279 5.8% 6,878 6.3% 332 (26)
W_OP S 31 1,874 2.2% 7,911 9.1% 86,558 337 4,053 4.7% 5,732 6.6% 315 (22)
SH_SP S 55 2,349 2.0% 12,036 10.2% 118,238 373 5,747 4.9% 8,639 7.3% 342 (31)
SH_P S 38 2,368 2.4% 9,098 9.2% 99,231 332 5,602 5.6% 5,864 5.9% 309 (23)
SH_OP S 30 959 1.2% 5,692 7.2% 79,532 322 1,687 2.1% 4,965 6.2% 313 (9)

geographic market under the EC measure.

Discussion of EC Screen Results

As shown, Ms. Solomon concludes that there are no screen failures in the MISO

The competitive analysis screen is passed in all

time/load periods with reductions in HHI ranging from 9 to 34 points. Because affiliates of the

68

69

70

See, e.g., Great Plains Energy, Inc., 121 FERC { 61,069 at P 34 & n.44 (2007) (“Great Plains”), reh’g
denied, 122 FERC 1 61,177 (2008); Nat’l Grid plc, 117 FERC {1 61,080 at PP 27-28 (2006), reh’g denied,
122 FERC 161,096 (2008); Westar Energy, Inc., 115 FERC {61,228 at P 72, reh’g denied, 117 FERC
161,011 at P 39 (2006); Nev. Power Co., 113 FERC { 61,265 at P 15 (2005).

For both the EC and AEC analyses Ms. Solomon’s derived market shares for 10 different load conditions
representing expected load levels in the summer, winter, and shoulder time periods. For each of these 10
load conditions, she determined the amount of generation capacity that could be delivered to the market at
105% of the expected market price. The market shares used to calculate the HHIs were based on each
market competitor’s share of this calculation of delivered capacity.

Exhibit JRS-6 from Solomon Affidavit. The MISO footprint includes Joppa within MISO to the extent of
its long-term firm transmission reservations.
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Ameren Merchant Utilities currently own or control substantially more generation in MISO than

the Dynegy affiliates, the effect of the Transaction on EC is to reduce MISO market

concentration levels as measured by the HHI. The MISO market is very unconcentrated both on

a pre- and post-Transaction basis (with HHIs in the range of 309-378).71 Ms. Solomon also finds

that there are no screen failures in the sensitivity case that includes the Southern Region as part

of the MISO geographic market.”2 Finally, Ms. Solomon’s analysis of the EC product market

considers whether there are any screen violations under sensitivity cases where market prices are

adjusted plus or minus 10 percent’3 and where up to 5000 MW of coal-fired generation is

retired.” As shown in the Solomon Affidavit, there are no screen failures and the results of

these sensitivity cases are not materially different from those of the base case studies.”®

71
72

73

74

75

Solomon Affidavit at 26.

Solomon Affidavit at 27. The slightly higher market concentration levels in the sensitivity case based on
integration of the Southern Region reflects Entergy’s relatively large share of MISO installed capacity as
well as the relatively large share of such generation deemed “economic” in the context of the DPT
calculation of EC market shares.

Recently, in evaluating proposed mergers, the Commission has considered not only whether its HHI
screens have been met for the base case analysis, but also whether the screens are met under sensitivity
cases prepared using alternative destination market price assumptions. See, e.g., Exelon Corp., 138 FERC
11 61,167 at PP 105-06 (2012); Duke Energy Corp., 136 FERC { 61,245 at P 131 (2011). Consequently,
Ms. Solomon has addressed whether there are screen violations in sensitivity cases where destination
market prices are increased and decreased by 10 percent relative to the base case price assumptions.

Ms. Solomon modeled the retirement of coal units in two ways. First, as there is no definitive forecast of
coal unit retirements, retrofits and new units coming on line to replace retired units, Ms. Solomon simply
reduced the MISO market size by 5,000 MW in all time periods. While this approach allows for
calculation of changes in overall market concentration it does not assign retirements to specific market
participants. Second, Ms. Solomon performed a coal unit retirement sensitivity analysis based on a
projection of planned retirements by 2018 in MISO prepared by the consulting firm of Ventyx. This
forecast shows approximately 4,000 MW of specific coal unit retirements occurring in MISO in addition to
those already assumed to be retired in Ms. Solomon’s base case screen studies. Ms. Solomon’s analysis did
not include any additional retirements with respect to the Dynegy or Ameren Merchant Utilities’
generation.

Solomon Affidavit at 29.
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Summary of Available Economic Capacity Screen Results for Base Case
(Current MISO Footprint)’6

Discussion of AEC Screen Results

Ms. Solomon concludes that there are no screen failures in the MISO energy market
under the AEC product measure, which takes account of load commitments. In her base case
analysis, Ms. Solomon assigns the lowest-cost generation in MISO to serve all MISO load (the
“System-wide Dispatch” scenario) and the residual capacity is available for sale in the
competitive market. In the base case, the MISO market is unconcentrated on both a pre-and
post-Transaction basis during all time periods with HHIs ranging from 376 to 516 and HHI
changes ranging from negative to a maximum of 80 points. The competitive analysis screen for
AEC is also passed in all time periods in the sensitivity case where the Southern Region is
included as part of the MISO geographic market.””

In order to reflect the fact that Ameren’s regulated utility affiliate retains load serving
obligations, Ms. Solomon prepared an additional sensitivity case where Ameren’s (and other

load-serving utilities’) lowest-cost capacity resources are dispatched to serve their respective

76 Exhibit JRS-7 from Solomon Affidavit. The MISO footprint includes Joppa within MISO to the extent of
its long-term firm transmission reservations.

77 Solomon Affidavit at 28-29.
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loads (the “LSE Dispatch” scenario) and the residual capacity is available for sale in the
competitive market. The results of that sensitivity case again show that the AEC market remains
unconcentrated in all time periods and there are no screen failures.”®

Finally, as with the EC product market, Ms. Solomon’s analysis of the AEC product
market considers whether there are any screen violations under sensitivity cases where prices are
adjusted plus or minus 10 percent and where up to 5,000 MW of coal-fired generation is retired.
In these cases, the AEC product market remains unconcentrated, and HHI changes are small.”®

Aside from the numerical screen results (which clearly show the absence of any
Transaction-related market power concerns in energy markets), it is also important to note that
the baseload character of nearly all of the generation involved in the Transaction further supports
the absence of competitive concerns. The only generation Dynegy currently owns in MISO
consists of baseload coal-fired generation. Of the 4,393 MW being acquired, the only non-
baseload generation consists of the 239 MW of gas-fired, peaking generation associated with the
Joppa facility. In considering the effect on competition of other transactions involving the
acquisition of baseload generation, the Commission has found that “withholding capacity would
not raise prices by enough to generate sufficient additional revenues to offset the revenues that
would be lost to Applicants from having to forgo sales from its low-cost generation.”80 Thus, it

is unlikely that the generating assets being acquired by Dynegy in the Transaction would allow it

8 The AEC screen analysis under the LSE Dispatch scenario generally yielded a somewhat smaller market
size (in MWs), but market concentrations were not significantly different than those in the base case
dispatch. As shown in Exhibit JRS-8, the HHI change for AEC under the LSE Dispatch scenario ranges
from negative to 99 points.

79 Solomon Affidavit at 29-30 and Exhibits JRS-10 and JRS-11.

80 FirstEnergy Corp., 133 FERC { 61,222 at P 50 (2010) (citing USGen. New England, Inc., 109 FERC
161,361 at P 23 (2004); Ohio Edison Co., 94 FERC 61,291 at 62,044 (2001); Commonwealth Edison
Co., 91 FERC 1 61,036 at 61,133 n.42 (2000).
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to exercise a profitable withholding strategy, even if the MISO energy market did not remain
unconcentrated after the Transaction.
(b) MISO Capacity Market
Ms. Solomon explains that MISO recently completed its first annual capacity market
auction pursuant to a June 2012 order where the Commission conditionally approved MISO’s
proposed changes to the resource adequacy provisions of its tariff providing for a voluntary
capacity market design to become effective in June 2013.81 Under the new construct, load
serving-entities (“LSEs”) can purchase their annual Planning Resource (capacity) requirements
through an annual auction or through a combination of self-supply and bilateral contracts.82 On
April 5, 2013, MISO reported the results of the auction for the June 2013 to May 2014 planning
year. As described in the Solomon Affidavit, the auction cleared over 97,000 MW of capacity
(most of which was physically located within the MISO BAA).83 Because the auction cleared at
a single, system-wide price, Ms. Solomon analyzed a MISO-wide capacity market and calculated
market shares relative to the total amount of supply participating in the auction, including self-
supply. As shown in Table 10 of the Solomon Affidavit, Dynegy’s share of the MISO capacity
market increases from approximately 1 percent to less than 4 percent as a result of the
Transaction while the overall market concentration is reduced.
(© MISO Ancillary Services Market
Ms. Solomon’s analysis identified three ancillary services traded in the MISO market

(regulation, spinning, and supplemental reserves) for which there is sufficient data to prepare an

81 Midwest Indep. Transmission Sys. Operator, Inc., 139 FERC {61,199 (2012).

82 The Commission rejected provisions that would have required LSEs to satisfy capacity shortfalls in the
MISO capacity auction. Instead, LSEs will pay a deficiency charge for any shortfalls.

83 Solomon Affidavit at 30.
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assessment of the potential competitive effects of the Transaction. Specifically, the Solomon
Affidavit notes that MISO operates ancillary services markets for regulation and contingency
(supplemental and spinning) reserves that are jointly optimized with the real-time market. Her
analysis shows that the Transaction has no adverse competitive effects on the market for either of
these ancillary services.

As discussed in the Solomon Affidavit, the Transaction reduces market concentration for
regulation. Generation affiliated with Ameren has significantly more regulation capability than
Dynegy’s generation, and the reduction in the HHI attributed to Ameren more than offsets the
increase in the HHI attributed to Dynegy.84 Likewise, for contingency reserves (which are
defined as the sum of spinning reserves and supplemental reserves), Ms. Solomon finds that the
Transaction reduces market concentration for spinning reserves because Ameren’s generation
has significantly more spinning reserve capability than Dynegy’s generation, and the reduction in
the HHI attributed to Ameren more than offsets the increase in the HHI attributed to Dynegy.8>

(v) EEInc/TVA Market

As noted, the only other geographic market potentially implicated by the Transaction is
the EEInc market. The Joppa generating facility being acquired by Dynegy as a result of the
Transaction is the only generation physically located in the EEInc BAA, so Dynegy’s acquisition
of the Joppa capacity would not materially affect market concentration (aside from some very
minor changes in imports from the MISO market). Ms. Solomon notes that in prior market-
based rate cases, the Commission has considered a combined EEInc and Tennessee Valley

Authority (“TVA”) geographic market, but Dynegy does not own any generation in TVA so

84 Solomon Affidavit at 30.
85 Solomon Affidavit at 30-31.
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there is no overlap.8¢ Further, Ms. Solomon notes that the Ameren Merchant Utilities have long-
term firm transmission reservations to move the Joppa capacity from EEInc to MISO in most
seasons, which was the basis for including the Joppa (EEInc/MEPI) generation in the base case
MISO geographic market.

Under the Commission’s guidelines, there is no requirement to prepare the competitive
analysis screens for a separate EEInc or EEInc/TVA market. However, for purposes of
completeness, Ms. Solomon examines the impact of the Transaction on market shares for EC and
AEC within a combined EEInc/TVA market.8” The results of that analysis demonstrate that,
even when imports from Dynegy and the Ameren Merchant Utilities generation in MISO and
PJM are taken into account, there is no material effect in the EEInc/TVA market, and the HHI
screens are passed in all time periods.88 Given the absence of developed markets for capacity
and ancillary services, Ms. Solomon did not prepare a competitive analysis for these products for
the EEInc/TVA geographic market.

In sum, as shown above, the Transaction does not present any horizontal market power
concerns.

2. The Transaction Does Not Present Any Vertical Market Power
Concerns

In Order No. 642, the Commission defined several vertical market power issues that can
potentially arise from transactions involving suppliers of inputs to electric power generation.
The principal issue is whether a transaction may create or enhance the ability of the post-

transaction firm to exercise market power in downstream electricity markets through control over

86 Carolina Power & Light Co., 128 FERC { 61,039 (2009).
87 Solomon Affidavit at 32.

88 See Exhibit JRS-13.
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the supply of inputs used by competing generators. Three potential abuses have been identified:
(1) the upstream firm acts to raise competitors’ costs or foreclose them from the market in order
to increase prices received by the downstream affiliate; (2) the upstream firm acts to facilitate
collusion among downstream firms; or (3) transactions between vertical affiliates are used to
frustrate regulatory oversight of the cost/price relationship of prices charged by the downstream
electricity supplier.®®

The Commission has expressed its concern regarding vertical market power in three
primary contexts: (1) “convergence mergers” between electric utilities and natural gas pipelines
that “may create or enhance the incentive and/or ability for the merged firm to adversely affect
prices and output in the downstream electricity market and to discourage entry by new
generators”;*° (2) mergers involving owners of electric transmission facilities that may use those
facilities to benefit their electric generation facilities; and (3) mergers involving the ownership of
other inputs to the generation of electricity. As explained in the Solomon Affidavit, none of

those concerns are raised by the Transaction.*

Q) No Increased Potential for Abuse of Electric Transmission
Market Power

Dynegy does not own or control any electric transmission facilities, except for facilities
used to interconnect its generating facilities with the transmission grid. The only transmission
facilities being acquired through the Transaction, other than localized generator interconnection
facilities, are the limited transmission facilities owned by EEInc. Transmission service over the

EEInc facilities is provided under a Commission-approved OATT which, under Commission

89 See Order No. 642, FERC Stats. & Regs. 131,111 at 31,904.
90 Id.
91 Solomon Affidavit at 34.
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precedent, mitigates any vertical market power concerns related to Dynegy’s acquisition of those
facilities. While Ameren’s other regulated utility affiliates own transmission facilities (none of
which are included in the Transaction), service over those facilities will continue to be offered
post-Transaction under the MISO OATT. As a result, the Transaction does not increase the
ability of the Applicants to use their ownership or control of transmission facilities to convey any
competitive advantage in energy markets.

(i) No Increased Potential for Exercise of Natural Gas
Transportation Market Power

The Transaction is not a “convergence” merger. Dynegy does not own any natural gas
pipeline or distribution assets used to serve unaffiliated competing generation facilities; nor is it
acquiring such facilities through the Transaction. Thus, the Applicants will not obtain any ability
from the Transaction to leverage control over such assets to benefit their electric generation
facilities.

(iii)  No Increased Potential for Exercise of Market Power with
Respect to Other Inputs to the Generation of Electricity

Dynegy does not currently possess any market power with respect to any other inputs to
the generation of electricity. Through its acquisition of interests in the Ameren Merchant
Utilities, Dynegy will acquire certain sites for generation capacity development, undeveloped
coal and mineral rights at the Newton and Coffeen generating facilities, and owned and leased
rail cars used to deliver coal to the Newton, Coffeen, and other generating facilities owned by
the Ameren Merchant Utilities. Dynegy will also be acquiring (i) the Joppa and Eastern
Railroad Company, a subsidiary of EEInc which owns a 3.9-mile rail line and operates and
controls (by long-term lease or fee ownership) associated rail cars that transport coal to the
Joppa facility, and (ii) the Coffeen and Western Railroad Company, a subsidiary of Ameren

Generating, which owns a 0.48 mile rail line and operates and controls (by long-term lease or
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fee ownership) associated rail cars that transport coal to the Coffeen facility. However, Ms.

Solomon concludes that Dynegy could not use such assets and facilities to create barriers to

entry to rival electricity producers.92 The Transaction therefore does not raise competitive

concerns with respect to barriers to entry.

B. The Transaction Will Not Have an Adverse Effect on Rates

Under the Merger Policy Statement and subsequent rulings, the Commission reviews

proposed transactions for adverse impacts on FERC-jurisdictional rates.93 The Transaction will

not have any adverse impact on such rates. None of the Applicants currently provide third party

transmission service® or have any captive wholesale requirement customers. With only limited

exceptions that would not be affected by the Transaction,% all wholesale sales of electric energy,

capacity, and ancillary services by the Ameren Merchant Utilities are and will continue to be

under market-based rate authority. Dynegy’s existing public utility subsidiaries are not involved

in the Transaction, and their rates will be unaffected.% Accordingly, the Commission should

92
93

94

95

96

Solomon Affidavit at 34.

See New England Power Co., 82 FERC 1 61,179 at 61,659, order on reh’g, 83 FERC { 61,275 (1998), aff’d
sub nom. Town of Norwood v. FERC, 202 F.3d 392 (1st Cir. 2000); see also Merger Policy Statement,
FERC Stats. & Regs. { 31,044 at 30,123 (1996), reconsid. denied, Order No. 592-A, 79 FERC {61,321
(1997).

As noted, EEInc has filed an OATT with the Commission with respect to the lines that connect its Joppa,
Illinois generation facilities to the transmission bus in Paducah, Kentucky. However, EEInc does not
currently have any transmission customers, and in any case, the EEInc OATT is a stated rate that can only
be changed under sections 205 or 206 of the FPA.

Ameren Generating and AERG have plant specific, cost-based reactive power rate schedules on file. In
addition, MEPI sells the output of its assets under a long-term, cost-based contract to EEInc. Ameren
Generating’s and AERG’s reactive power rate schedules are fixed-rate contracts and do not contain
mechanisms that would allow for the pass-through of any costs of the Transaction without a separate filing
under FPA Section 205. Following closing of the Transaction Ameren Generating will cancel its reactive
power rates with respect to the plants transferred to Medina Valley, and Medina Valley will make a
corresponding Section 205 filing to adopt those same rates. The MEPI cost-based contract should not be of
concern because the buyer under the contract is EEInc, MEPI’s parent company, and power sales by EEInc
are made under market-based rate authority.

While all of the existing public utility subsidiaries of Dynegy have market based rate authority and make
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find on these facts alone that the proposed Transaction will not have any adverse effect on
wholesale rates.

Nevertheless, Applicants offer a rate freeze commitment with respect to the EEInc OATT
and the reactive power rates for Ameren Generating’s and AERG’s generating units (including
those to be transferred to Medina Valley).97 The rates subject to this rate freeze are all cost-
based "stated" rates that can only be changed via filings made under sections 205 and 206 of the
FPA. Applicants commit for a period of five years following the closing of the Transaction not
to seek any rate increase with respect to these cost-based rates.?8 The Commission cited rate
freezes as an acceptable form of ratepayer protection in the Merger Policy Statement.*

Applicants note that Ameren Marketing has long-term, wholesale sales contracts for the
supply of capacity and energy to the Missouri Joint Municipal Electric Utility Commission
(“MJIJMEUC”) and the Illinois Municipal Electric Agency (“IMEA”) respectively (the

“Municipal Contracts”). Sales under these two contracts are made at negotiated rates pursuant to

most of their sales under negotiated rates, certain subsidiaries make sales under cost-based rate schedules
on file with the Commission: namely, the Kendall Reactive Power Rate Schedule, the DMG Reactive
Power Rate Schedule, the Oakland RMR Agreement, and the Ontelaunee Reactive Power Rate Schedule.
These cost-based rate schedules are fixed-rate contracts and do not contain mechanisms that would allow
for the pass-through of any costs of the Transaction without a separate filing under FPA section 205.

97 As noted above in footnote 95, it is not necessary to freeze MEPI's formula rate because the customer is
MEPI's parent, EEInc. Moreover, there is no concern about cost pass-through of MEPI costs via the EEInc.
OATT because it is a stated rate OATT that can only be changed via sections 205 and 206 of the FPA, and
Applicants commit to freeze that rate for five years.

98 In addition, as discussed in the proposed accounting entries section, certain tax impacts will be reflected on
the books of Ameren lIllinois relating to: (1) the original sale of assets by Ameren Illinois’ predecessors to
Ameren Generating, and (2) the sale by Ameren Illinois’ predecessor of its interest in EEInc to Ameren
Generating. But for this Transaction, payment of this Ameren Illinois tax liability would have been the
obligation of Ameren Generating, but instead will be satisfied by Ameren Corporation. As explained in the
attached entries, these tax adjustments do not impact jurisdictional rates. However, for the avoidance of
doubt, Ameren Corporation commits on behalf of Ameren Illinois to hold all of Ameren Illinois’ FERC-
jurisdictional customers harmless from any adverse rate impact related to this Transaction should one
occur. This commitment is not limited to Transaction costs and is not time-limited.

99 Merger Policy Statement, FERC Stats. & Regs. 1 31,044 at 30,124.
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Ameren Marketing’s market-based rate authority, but the rates under the contracts are based on
formulas that incorporate the costs of Ameren Generating’s and AERG’s generating facilities
that are used to supply the power delivered under the contracts. Ameren Marketing is currently
engaged in disputes with IMEA under one of the Municipal Contracts relating to various matters,
including the effect of transferring generating assets on the calculation of rates. While Ameren
Marketing (and Dynegy to the extent the disputes continue past the closing of the Transaction)
hope to amicably resolve these disputes in accordance with the provisions of the contract in
question, the disputes are not relevant for purposes of the Commission’s consideration of the
effect of the Transaction on jurisdictional rates because both of the Municipal Contracts were
entered into under Ameren Marketing’s market-based rate authority. The Commission has
consistently held that the effect of a proposed transaction on jurisdictional rates is not a concern
for purposes of FPA section 203 when the rates in question were entered into under market-

based rate authority.100

100 See, e.g., Duquesne Light Holdings, Inc., 117 FERC { 61,326 at P 25 (2006) (“The Commission has also
previously stated that when there are MBRs, the effect on rates is not of concern. Thus, we find that
Applicants have shown that the proposed merger will not adversely affect wholesale rates.”); Exelon Corp.,
112 FERC ¢ 61,011 at P 210 (Effect of a transaction on jurisdictional rates is not a concern when the
contract in question has been entered into pursuant to market-based rate authority). The Commission’s
concern with jurisdictional rates under FPA section 203 is to protect captive customers:

In our Merger Policy Statement, the Commission explained that, in determining whether
a merger is consistent with the public interest, one of the factors we consider is the effect
the proposed merger will have on rates. The Commission’s main objective in applying
this factor is to protect captive customers who are served under cost-based rates that
could be adversely affected by a section 203 transaction.

Transactions Subject to FPA Section 203, Order No. 669, FERC Stats. & Regs. 1 31,200 at 31,922 (2005).
The Commission went on to explain that contracts under market-based rate authority do not present the
same problems:

Customers charged under market-based rates escape the potentially deleterious effects of
cross-subsidization, or pledge or encumbrance of utility assets, because the prices are
constrained by competition, regardless of the seller’s costs. In contrast, captive
customers (who pay cost-based rates) require protection.

Id. at n.118. In Order 669-A certain parties attempted to argue that customers of market-based rate sellers
could nevertheless be considered captive. The Commission rejected that notion:
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C. The Transaction Will Have No Adverse Impact on Regulation

The Transaction will not have any adverse effect on the effectiveness of federal or state
regulation. The Transaction will not impair or have any effect on (i) the ability of the
Commission to regulate rates for wholesale power sales or transmission service provided by the
Applicants or their affiliates, or (ii) the ability of the Illinois Commerce Commission to regulate
Ameren Marketing as an ARES.

D. The Transaction Will Not Result in Inappropriate Cross-Subsidization or the
Pledge or Encumbrance of Utility Assets as to Any Associate Company

Pursuant to section 203(a)(4) of the FPA and section 2.26(f) of the Commission’s
regulations,101 the Commission evaluates whether a proposed transaction will result in the cross-
subsidization of a non-utility associate company or the pledge or encumbrance of utility assets

for the benefit of an associate company. As explained in Exhibit M, based on facts and

[A] public utility selling power only pursuant to market-based regulation will not be
regarded as a “traditional public utility with captive customers” and, hence, customers
served at market-based rates will not be regarded as “captive customers.” The fact that
the Commission is revisiting its tests for granting market-based rate authority or that the
authority of some utilities to sell at market-based rates has been withdrawn does not
undermine a conclusion that customers of utilities with legitimate market-based rate
authority are not “captive customers.”

Transactions Subject to FPA Section 203, Order No. 669-A, FERC Stats. & Regs. 1 31,214 at 30,349
(2006).

Thus, in a previous application under FPA section 203 for the internal reorganization of Ameren, Ameren
stated with respect to the effect of the reorganization on jurisdictional rates that “[t]he output of all AER’s
assets is marketed by [Ameren Marketing], which holds market-based rate authority, and any sales are
made pursuant to that authority.” Ameren Corp., Docket Nos. EC10-53-000, et al., Application for
Approval of Internal Reorganization and Related Securities Issuances and Petition for Declaratory Order at
19 (Mar. 15, 2010). In approving Ameren’s application the Commission said “wholesale customers’ rates
will not be affected by the transaction since all sales from the output of Ameren Energy Resources’ assets
are made under market-based rate authority.” Ameren Corp., 131 FERC { 61,240 at P 22 (2010)
(emphasis added). The sales in question included those under the Municipal Contracts, although they were
not in dispute.

In sum, under the Commission’s prior rulings, ratepayer protections are not necessary with respect to the
Municipal Contracts because they were entered into pursuant to Ameren Marketing’s market-based rate
authority, and the contracts are not relevant to the Commission’s analysis for purposes of FPA section 203.

101 16 U.S.C. § 824(a)(4); 18 C.F.R. § 2.26(f).
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circumstances known to Applicants or those that are reasonably foreseeable, the Transaction will
not result in, at the time of the Transaction or in the future, cross-subsidization of a non-utility
associate company or the pledge or encumbrance of utility assets for the benefit of an associate
company.
V. INFORMATION REQUIRED BY THE COMMISSION’S REGULATIONS

In support of this Application, the following information is provided as required by
section 33.2 of the Commission’s regulations.102  Applicants respectfully request that the
Commission grant certain waivers of these requirements consistent with those granted under
similar circumstances.103

A. Section 33.2(a) — The Exact Name of the Applicants and Their Principal
Business Addresses

The exact legal name and principal business office address of each of the Ameren
Merchant Utilities and Medina Valley are as follows:

Ameren Energy Generating Company
1500 Eastport Plaza
Collinsville, IL 62234

AmerenEnergy Resources Generating Company
1500 Eastport Plaza
Collinsville, IL 62234

Ameren Energy Marketing Company
1500 Eastport Plaza
Collinsville, IL 62234

Electric Energy, Inc.
1500 Eastport Plaza
Collinsville, IL 62234

102 18CF.R.§33.2.
103 see, e.g., Ne. Generation Co., 117 FERC { 61,068 at P 17 (2006).
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Midwest Electric Power, Inc.
1500 Eastport Plaza
Collinsville, IL 62234

AmerenEnergy Medina Valley Cogen, L.L.C.
1901 Choteau Ave.
St. Louis, MO 63103
The exact legal name and principal business office address of Dynegy are as follows:
Dynegy Inc.

601 Travis Street, Suite 1400
Houston, TX 77002

B. Section 33.2(b) — Names and Addresses of Persons Authorized to Receive
Notices and Communications Regarding the Application

Applicants request that the names of the following persons be placed on the official

service list compiled by the Secretary in this proceeding:104

For Dyneqy:
William B. Conway Jr. Michelle D. Grant
Jerry L. Pfeffer Corporate Counsel
Skadden, Arps, Slate, Meagher & Dynegy Inc.

Flom LLP 601 Travis Street, Suite 1400

1440 New York Avenue, N.W. Houston, TX 77002
Washington, DC 20005 (713) 767-0387 (telephone)
(202) 371-7135 (telephone) michelle.d.grant@dynegy.com

william.conway@skadden.com

104 Applicants request waiver of Rule 203(b)(3) of the Commission’s Rules of Practice and Procedure, 18
C.F.R. § 385.203(b)(3), to the extent necessary to permit designation of more than two persons for service
on their behalf in these proceedings.
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For the Ameren Merchant Utilities and Medina Valley:

Daniel L. Larcamp Joseph Power

Christopher R. Jones Vice President, Federal Legislative
Troutman Sanders LLP and Regulatory Affairs

401 9th Street, N.W., Suite 1000 Ameren Corporation

Washington, DC 20004 1331 Pennsylvania Ave., N.W.
(202) 274-2841 (telephone) Suite 5505

daniel.larcamp@troutmansanders.com  Washington, DC 20004
(202) 783-7604 (telephone)
JPower@ameren.com
Joseph H. Raybuck
Director & Assistant General Counsel
Ameren Corporation
One Ameren Plaza
1901 Chouteau Avenue
St. Louis, MO 63103
(314) 554-2976 (telephone)
JRaybuck@ameren.com
C. Section 33.2(c) — Description of the Applicants
1. Exhibit A — Description of the Applicants’ Business Activities
Descriptions of Applicants’ business activities are provided above in Part Il. Applicants
request waiver of section 33.2(c)(1) of the Commission’s regulations19 to the extent it would
require the submission of additional information in Exhibit A.
2. Exhibit B — List of Energy Subsidiaries and Affiliates
The Applicants and their relevant affiliates are described in Part 1I. of this Application
and Exhibits B-1 and B-2. Applicants request waiver of section 33.2(c)(2) of the Commission’s

regulationsl06 to the extent it would require the submission of additional information in Exhibit

B.

105 18 C.F.R. § 33.2(c)(1).

106 18 C.F.R. § 33.2(c)(2). See, e.g., Caledonia Generating, LLC, 100 FERC { 62,032 (2002); Frederickson
Power, L.P., 100 FERC 1 62,112 (2002); Mesquite Investors, L.L.C., 96 FERC 62,271 (2001); Coral
Power, L.L.C., 110 FERC { 62,223 (2005); Nat’l Power Am., Inc., 109 FERC { 62,214 (2004).
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3. Exhibit C — Organizational Charts
Simplified pre-Transaction and post-Transaction organizational charts showing
Applicants and their relevant affiliates are included in Exhibit C. Applicants request waiver of
section 33.2(c)(3) of the Commission’s regulations!o? to the extent it would require the filing of
additional information in Exhibit C.

4. Exhibit D — Description of Joint Ventures, Strategic Alliances, Tolling
Arrangements, or Other Business Arrangements

The Transaction will have no effect on any joint ventures, strategic alliances, or other
business arrangements of Applicants separate from the Transaction. Applicants, therefore,
request waiver of the requirement of section 33.2(c)(4) of the Commission’s regulations18 to file
Exhibit D.

5. Exhibit E - Identity of Common Officers

There are currently no common officers or directors shared by Dynegy and its affiliates,
on the one hand, and Ameren, the Ameren Merchant Utilities, and their affiliates, on the other,
and there will not be any such common officers or directors solely as a result of the Transaction.
Applicants therefore request waiver of the requirement of section 33.2(c)(5) of the Commission’s
regulations09 to submit Exhibit E.

6. Exhibit F — Wholesale Power Sales and Transmission Customers

Applicants request waiver of the requirement of section 33.2(c)(6) of the Commission’s

107 18 C.F.R. § 33.2(c)(3).

108 Id. § 33.2(c)(4). See, e.g., Caledonia Generating, LLC, 100 FERC { 62,032; Pedricktown Cogeneration
Ltd. P’ship, 98 FERC { 62,217 (2002); Cogentrix/Batesville, LLC, 94 FERC 1 62,208 (2001).

109 18 C.F.R. § 33.2(c)(5). See, e.g., PPL Sundance Energy LLC, 111 FERC { 62,145 (2005) (granting similar
waiver).
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regulations!10 to submit Exhibit F. As discussed above, the Transaction will not have any
detrimental impact on competition, rates, or regulation and will not result in cross-subsidization
of a non-utility associate company or the pledge or encumbrance of utility assets for the benefit
of an associate company.

D. Section 33.2(d) — Description of Jurisdictional Facilities

The jurisdictional facilities involved in the Transaction and owned, operated, or
controlled by Applicants and their affiliates are: (1) market-based rate tariffs or schedules,
(2) contracts entered into under such tariffs or schedules, (3) reactive power rate schedules, an
OATT and one other cost-based rate schedule on file with the Commission, (4) associated books
and records, and (5) transmission interconnection facilities (including those owned by EEInc).
Applicants respectfully request waiver of the requirement of section 33.2(d) of the Commission’s
regulations?!! to provide additional information in Exhibit G.

E. Section 33.2(e) — Description of the Transaction

A description of the Transaction has been provided above in Part I1l. Applicants request
waiver of section 33.2(e)(2) of the Commission’s regulations!12 to the extent it would require
submission of additional information in Exhibit H.

F. Section 33.2(f) — All Contracts Related to the Transaction

The Transaction is being undertaken pursuant to the Transaction Agreement (including
Exhibit A), the TSA (Exhibit B of the Transaction Agreement), the Liability Assumption

Agreements (Exhibits C and D of the Transaction Agreement), the Amended Put Agreement, the

110 18 C.F.R. § 33.2(c)(6).
111 Id. § 33.2(d). See, e.g., TransCanada Pipelines Ltd., 112 FERC 62,031 (2005).
112 18C.F.R.§33.2(e)(2).
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Medina APA, and the Hutsonville Meredosia Agreement.113 Copies of these agreements are
included in Exhibit 1. Applicants request waiver of section 33.2(f) of the Commission’s
regulations!14 to the extent it would require submission of the exhibits and schedules to the
Transaction Agreement not otherwise submitted with this Application. Such items are
voluminous and are not relevant to the Commission’s criteria for approval under FPA section
203.

G. Section 33.2(g) — Facts Relied upon to Show That the Transaction Is
Consistent with the Public Interest

The facts relied upon by Applicants to show that the Transaction is consistent with the
public interest are set forth above in Part I\VV. Because such information is provided in the body
of this Application, Applicants request waiver of the requirement of section 33.2(g) of the
Commission’s regulations!15 to provide such information in Exhibit J.

H. Section 33.2(h) — Map of Physical Property

Applicants request waiver of the requirement of section 33.2(h) of the Commission’s
regulations16 to provide in Exhibit K a map identifying the physical property owned by the
Applicants. The Transaction does not involve any combination of utilities with franchised

service territories.

113 As required by Order No. 642, the undersigned counsel for the Applicants hereby certify that, to the best of
their knowledge, the final terms and conditions of any unexecuted agreements will reflect those contained
in the forms of agreement in Exhibit | in all material respects. See Order No. 642, FERC Stats. & Regs.
31,111 at 31,877.

114 4. §33.2(f).
115 1d.§33.2(g).
116 1d.§33.2(h).
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l. Section 33.2(i) — Licenses, Orders, or Other Approvals Required from Other
Regulatory Bodies in Connection with the Proposed Transaction and the
Status of Other Regulatory Actions

Applicants provide the required information in Exhibit L.

J. Section 33.2(j) — Explanation That the Transaction Will Not Result in Cross-
Subsidization or the Pledge or Encumbrance of Utility Assets as to Any
Associate Company

Applicants provide the required verification in Exhibit M.

V1. PROPOSED ACCOUNTING ENTRIES

Ameren Generating and MEPI are the only two of the Applicants that are required to
maintain their books and records in accordance with the Commission’s Uniform System of
Accounts. Ameren Generating’s proposed accounting entries for the Transaction are included in
Attachment 2. Dynegy does not currently plan to “push down” the acquisition method of
accounting for the acquisition of New AER pursuant to the Transaction. Accordingly, there are
no proposed accounting entries for the Transaction with respect to MEPI, and the proposed
accounting changes for Ameren Generating only reflect the transfer of retained generating plants
to Medina Valley and other aspects of the Transaction occurring prior to closing, based on
December 31, 2012 balances. Because the plants at issue in this Transaction were previously
owned by predecessors of Ameren lllinois, the Transaction has certain ancillary tax implications
for Ameren Illinois. Accordingly, Applicants are also providing proposed accounting entries for
Ameren Illinois on an informational basis in Attachment 2.

VIl. VERIFICATIONS

Pursuant to section 33.7 of the Commission’s regulations,117 signed verifications by

Applicants’ authorized representatives are included as Attachment 3.

117 1d4.833.7.
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VIIl. CONCLUSION

Based upon the demonstrations made in this Application and for the reasons set forth
above, Applicants respectfully request that the Commission act on an expedited basis and issue
an order granting all section 203 approvals required in connection with the Transaction on or

before July 15, 2013.

Respectfully submitted,

Is/
Daniel L. Larcamp
Christopher R. Jones
TROUTMAN SANDERS LLP
401 9th Street, N.W., Suite 1000
Washington, DC 20004
(202) 274-2841 (telephone)
daniel.larcamp@troutmansanders.com

Joseph Power

Vice President, Federal Legislative
and Regulatory Affairs

AMEREN CORPORATION

1331 Pennsylvania Ave., N.W.

Suite 5505

Washington, DC 20004

(202) 783-7604 (telephone)

JPower@ameren.com

Joseph H. Raybuck

Director & Assistant General Counsel
AMEREN CORPORATION

One Ameren Plaza

1901 Chouteau Avenue

St. Louis, MO 63103

(314) 554-2976 (telephone)
JRaybuck@ameren.com

On behalf of the Ameren Merchant
Utilities and Medina Valley

Dated: April 16, 2013
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William B. Conway Jr.
Jerry L. Pfeffer
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
1440 New York Avenue, N.W.
Washington, DC 20005
(202) 371-7135 (telephone)
william.conway@skadden.com

Michelle D. Grant

Corporate Counsel

DYNEGY INC.

601 Travis Street, Suite 1400
Houston, TX 77002

(713) 767-0387 (telephone)
michelle.d.grant@dynegy.com

On behalf of Dynegy Inc.
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EXHIBIT B

LIST OF AMEREN’S ENERGY SUBSIDIARIES

AND ENERGY AFFILIATES

See Section Il of the Application describing subsidiaries and affiliates of Ameren relevant

to the Transaction. The attached table lists remaining Ameren subsidiaries and affiliates that

could conceivably be considered energy subsidiaries or energy affiliates.

Company Name

Ownership

Primary Business

Percentage

Fuelco LLC 33.33% Fuelco LLC is a limited-liability company that provides nuclear
fuel management and services to its members: Union Electric
Company, Luminant, and Pacific Gas and Electric Company.

Ameren Services 100% Ameren Services Company provides support services to Ameren

Company Corporation and its subsidiaries.

Ameren 100% Ameren Development Company is a non-regulated holding

Development company encompassing Ameren’s non-regulated products &

Company services.

Missouri Central 100% Missouri Central Railroad Company helps transport fuel between

Railroad Kansas City and St. Louis.

Company

Ameren 100% Ameren Transmission Company is a wholly-owned subsidiary of

Transmission Ameren Corporation created as a separate transmission company

Company within the corporate family to develop transmission projects
through one or more subsidiaries that would each function as the
owner of new transmission assets.

Ameren Energy 100% Ameren Energy Fuels and Services Company procures fuel and

Fuels and natural gas and manages the related risks for the Ameren

Services Companies.

Company

Met-South Inc. 100% Met-South Inc. is a company designed to market and sell fly ash.

Massac 80% Massac Enterprises LLC, is a captive retailer that helps other

Enterprises LLC Ameren Corporation affiliates procure materials.

Energy Risk 100% Energy Risk Assurance Company, a Vermont corporation,

Assurance provides replacement power cost insurance.

Company

20394641v1
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Company Name

Ownership

Primary Business

Percentage

Missouri Energy 100% Missouri Energy Risk Assurance Company is a subsidiary of
Risk Assurance Energy Risk Assurance Company and provides certain insurance
Company LLC policies to Ameren subsidiaries.

QST Enterprises 100% QST Enterprises, provides energy and related products and

Inc.

services in non-regulated retail and wholesale energy markets.

20394641v1
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Exhibit B

Listing of Dynegy Enerqgy Subsidiaries and Enerqy Affiliates'

Docket #
where Location
MBR Date
Filing Entitiesand | authority Control Geographic In-
their Energy was Generation ) Trans- Balancing Region (per | service | Nameplate and/or
Affiliates granted Name Owned by Controlled by" ferred" | Authority Area App. D) date Seasonal Rating"
Casco Bay Energy ER99-3822 | Maine Casco Bay Casco Bay N/A 1ISO New Northeast 2000 490
Company, LLC Independence England Inc.
(“Casco Bay”) Station (“ISO-NE™)
Dynegy Danskammer, | ER01-140 | Danskammer Dynegy Dynegy Danskammer N/A New York Northeast 1951 497
L.L.C. (“Dynegy Generating Danskammer Independent
Danskammer™) Station System Operator,
Inc. (“NYISO™)
Dynegy Kendall ER07-842 | Kendall County Dynegy Dynegy Marketing 2010 |PJM Northeast 2002 1140
Energy, LLC Generation Kendall and Trade, LLC Interconnection,
(“Dynegy Kendall”) Facility (“DMT”) (285 MW)" L.L.C. ("PIM”)
DMT ER09-20 | Kendall County | Dynegy DMT" 2010 |PIM Northeast 2002 1140
Generation Kendall”
Facility (285
MW)"
Dynegy Midwest ERO00-1895 | Baldwin Energy | DMG DMG N/A Midwest Central 1970 1764
Generation, Inc. Complex Independent
(“DMG”) Transmission
System Operator,
Inc. (“MISO”)
DMG ERO00-1895 | Hennepin Power | DMG DMG N/A MISO Central 1953 282
Station
Dynegy Morro Bay, ERO07-844 | Morro Bay Power | Dynegy Morro | Dynegy Morro Bay 2009 | California Southwest 1962 999
LLC (“Dynegy Morro Plant” Bay Independent
Bay”) System Operator
Corporation
(“CAISO”)
Dynegy Moss ER07-845 | Moss Landing Dynegy Moss | Pacific Gas & Electric 2002 | CAISO Southwest 2002 2529
Landing, LLC Power Plant Landing (“PG&E™)
(“Dynegy Moss
Landing™) Dynegy Moss Landing
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Docket #
where Location
MBR Date
Filing Entities and | authority Control Geographic In-
their Energy was Generation ) Trans- Balancing Region (per | service | Nameplate and/or
Affiliates granted Name Owned by Controlled by" ferred" | Authority Area App. D) date Seasonal Rating"
Dynegy Oakland, LLC | ER07-846 | Oakland Power Dynegy CAISO"" 1978 | CAISO Southwest 1978 165
(“Dynegy Oakland”) Plant Oakland
Dynegy Power ER99-4160 | N/A N/A N/A N/A N/A N/A N/A N/A
Marketing, Inc.
Dynegy Roseton, ERO01-141 | Roseton Dynegy Dynegy Roseton N/A NYISO Northeast 1974 1213
L.L.C. (“Dynegy Generating Roseton
Roseton”) Station
Nevada Cogeneration | N/A"™ Black Mountain | Nevada Nevada Power 1990 | NPC Southwest 1990 85
Associates #2 Cogen™ Company (“NPC™)
(“Nevada Cogen”)
Ontelaunee Power ER05-1266 | Ontelaunee Ontelaunee Ontelaunee Power N/A PIM Northeast 2002 516
Operating Company, Energy Center Power
LLC (“Ontelaunee
Power”)
Sithe/Independence ER03-42 | Sithe Sithe/ Sithe/ Independence® N/A NYISO Northeast 1994 982
Power Partners, L.P. Independence Independence
(“Sithe/ Station
Independence”)
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! This table excludes generation located in the Electric Reliability Council of Texas, except to the extent such generation is also interconnected with interstate transmission
grids.

Includes offtakers under long-term contracts where applicable.

i Except as otherwise indicated, this table assumes that long-term offtake agreements took effect either on the execution date of the offtake agreement or upon the
generation facility’s in-service date.

v This is the summer capacity (megawatts) ratings reported to the Energy Information Administration, available at:
http://www.eia.doe.gov/cneaf/electricity/page/capacity/existingunits2008.xls.

v DMT controls the entire summer rated capacity of Kendall Unit 1 pursuant to a long-term capacity and energy purchase agreement assigned by Constellation Energy
Commodities Group, Inc.

vi Morro Bay Units 1-2 are not currently operating.

vi Dynegy Oakland is subject to an RMR contract with the CAISO, which gives CAISO dispatch control.

vil This entity is a “qualifying facility” under the Public Utility Regulatory Policies Act of 1978 that does not have market-based rate authorization.
Chevron Corporation and Dynegy Inc. each indirectly hold a 50 percent interest in Nevada Cogen.

X Approximately 740 MW of capacity (not energy) is sold to Consolidated Edison under a long-term agreement. Because this is a capacity-only sale, it is not reflected here.
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Ameren
Corporation

Exhibit C-1
Simplified Corporate

Structure as of March 2013
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Midwest Electric
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Duck Creek
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Illinois Power
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Illinois Power
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Green: Ameren Merchant Utilities
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grouped by commercial portfolio

Red Italics: Relevant Generating Assets

Dotted Line: Indirect ownership by Dynegy. The current generation-owning subsidiaries of Dynegy are

Unless otherwise specified, all entities owned 100%

*Relevant Assets owned by Ameren Generating that will be transferred to Medina Valley via the transaction

50%
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Cogeneration
Associates #2

Dynegy Inc.
|| GasCo
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| | Casco Bay Dynegy Kendall
I | Energy Energy, LLC
Company, LLC
||
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: | Markitinggyand Dynegy Dynegy Morro
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| |
| |
| |
| |
|
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Exhibit C-2
Simplified Corporate Structure

Post-FERC Approval
Before Closin

Ameren

Corporation Dynegy Inc.

Union Electri Ameren Energy AmerenEnergy Medina
nclg:‘] p:r:ync Resources Company, Valley Cogen, LLC I | T T T T T T T alie T T T T T T T
Grand Tower*
He Gibson City* Illinois Power | GasCo
Elgin* Holdings Il, LLC | I
Hutsonville | Casco Bay Energy Dynegy Kendall
Rleiedond I I Company, LLC Energy, LLC
Ameren lllinois e | |
Company |
I~ |
L”'Tg,'s Poﬁecr I | Dynegy Marketing Dynegy Morro Bay,
e I and Trade, LLC LLC
| )
Ameren |
Transmission [ | | [
COI;‘:'pan.y of Ameren Energy Ameren Er_\ergy AmerenEnergy L _: Dynegy Moss e TR
inots Marketing Generating Resourc.es | Landing, LLC Power Partners, L.P.
Company Company Generating |
Coffeen Company | I
Newton Duck Creek l
ED. Edwards | Ontelaunee Power
80% | I Dynegy Oakland, LLC Operating Company,
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| I | Associates #2
|
Midwest | e e
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|
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Red lItalics: Relevant Generating Assets

*Relevant Assets owned by Ameren Generating that will be transferred to Medina Valley via the transaction

Unless otherwise specified, all entities owned 100%

Dynegy Danskammer,
L.L.C.
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Exhibit C-3

Simplified Corporate
Structure Post-Closing
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Dotted Line: Indirect ownership by Dynegy. The current generation-owning subsidiaries of

Dynegy are grouped by commercial portfolio
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Exhibit |

Contracts Related to the Proposed Transaction

Transaction Agreement by and between Ameren Corporation and Illinois Power Holdings, LLC
(the “Transaction Agreement”), including:

Exhibit A — Pre-Closing Reorganization Plan

Exhibit B — Form of Transitional Services Agreement (“TSA”)
Exhibits C and D — Liability Assumption Agreements

Exhibit E and F — Omitted

Novation and Amendment of Put Agreement among AmerenEnergy Resources Generating
Company, Ameren Energy Generating Company, AmerenEnergy Medina Valley Cogen, L.L.C,
and Ameren Corporation (“Amended Put Agreement”)

Asset Purchase Agreement by and between AmerenEnergy Medina Valley Cogen, L.L.C. and
Ameren Energy Generating Company (the “Medina APA”)

Transfer Assignment and Assumption Agreement between Medina Valley Cogen L.L.C. and
Ameren Energy Generating Company (“Hutsonville Meredosia Agreement”)
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Transaction Agreement by and between Ameren Corporation and Illinois
Power Holdings, LLC (the “Transaction Agreement”), including:

Exhibit A — Pre-Closing Reorganization Plan

Exhibit B — Form of Transitional Services Agreement (“TSA”)
Exhibits C and D — Liability Assumption Agreements

Exhibit E and F — Omitted
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Execution Version

TRANSACTION AGREEMENT
by and between
AMEREN CORPORATION
and

ILLINOIS POWER HOLDINGS, LLC

Dated as of March 14, 2013
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TRANSACTION AGREEMENT

This TRANSACTION AGREEMENT (this “Agreement”), dated as of
March 14, 2013, is by and between Ameren Corporation, a Missouri corporation (“Seller”) and
Illinois Power Holdings, LLC, a Delaware limited liability company (“1PH”).

RECITALS

WHEREAS, as of the date of this Agreement, Seller directly holds all issued and
outstanding equity interests in Ameren Energy Resources Company, LLC, a Delaware limited
liability company (“AER”);

WHEREAS, prior to the Closing (as defined below), Seller desires to effect a
reorganization of AER substantially in accordance with steps 1 through 4 set forth on Exhibit A
(the “Pre-Closing Reorganization”), such that, among other things, all of the assets and liabilities
of AER (other than (a) any outstanding debt obligations of AER to any member of the Seller
Group, (b) the FutureGen Agreements (as defined below) and (c) all the issued and outstanding
equity interests in AmerenEnergy Medina Valley Cogen L.L.C., an Illinois limited liability
company (“Medina Valley™)) shall be contributed, assigned, conveyed and transferred to a
newly-formed limited liability company and a direct wholly owned Subsidiary of AER (“New
AER”);

WHEREAS, Seller desires to cause AER to transfer and convey, and IPH desires
to acquire, all of the equity interests in New AER (the “Interests”) for the consideration set forth
below, subject to the terms and conditions of this Agreement;

WHEREAS, simultaneously with the execution of this Agreement, Seller, Genco,
AERG and Medina Valley have entered into that certain Novation and Amendment, dated the
date hereof, of the Put Option Agreement, dated as of March 28, 2012, between AERG and
Genco (as amended, the “Put Option Agreement”), pursuant to which, among other things,
Medina Valley has assumed all of AERG’s rights and obligations thereunder and AERG has
been fully released from all of its obligations thereunder;

WHEREAS, Seller has guaranteed the obligations of Medina Valley under the Put
Option Agreement pursuant to the Put Guaranty (as defined below);

WHEREAS, (a) pursuant to Section 3(a) of the Put Option Agreement, Genco has
exercised the put option, (b) Medina Valley and Genco have entered into the Put Option Asset
Purchase Agreement and (c) pursuant to Section 3(b) of the Put Option Agreement, Medina
Valley will pay the Put Option Down Payment to Genco;

WHEREAS, Genco has exercised the put option, Medina Valley will pay the Put
Option Down Payment to Genco and Genco and Medina Valley will enter into the Put Option
Asset Purchase Agreement (as defined below), in each case in accordance with the terms of the
Put Option Agreement;

WHEREAS, in order to induce Seller to enter into this Agreement, Parent,
contemporaneously with the execution and delivery of this Agreement, has agreed, pursuant to a
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limited guaranty dated as of the date hereof (the “Parent Guaranty”), to guarantee certain
obligations of IPH under this Agreement; and

WHEREAS, the parties desire to make certain representations, warranties,
covenants and agreements in connection with the Agreement.

NOW, THEREFORE, in consideration of the mutual promises hereinafter set
forth and other good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, and intending to be legally bound, the parties hereby agree as follows:

ARTICLE |

DEFINITIONS; INTERPRETATION

Section 1.1  Defined Terms. For the purposes of this Agreement, the following
terms shall have the following meanings:

“Action” shall mean any action, cause of action, claim, suit, arbitration, litigation, proceeding,
investigation, demand, complaint or governmental investigation.

“Active Locations” shall mean the real property and Plants listed on Section 10.2(a)(iv) of the
Seller Disclosure Schedule.

“AERG” shall mean AmerenEnergy Resources Generating Company, an Illinois corporation and
wholly owned Subsidiary of the Transferred Company.

“AERG Contribution Agreement” shall mean that certain Contribution Agreement, dated as of
October 3, 2003, by and between Central Illinois Light Company (d/b/a Ameren Cilco) and
AERG.

“AERG Contribution Agreement Amendment” shall mean the amendment to the AERG
Contribution Agreement, in the form attached hereto as Exhibit C.

“Affiliate” shall mean, with respect to any Person, any other Person that directly, or through one
or more intermediaries, controls, is controlled by or is under common control with such Person;
provided that, from and after the Closing, (i) none of the Transferred Company or its
Subsidiaries shall be considered an Affiliate of Seller or its Affiliates, and (ii) none of Seller or
any of its Affiliates shall be considered an Affiliate of the Transferred Company or its
Subsidiaries. For purposes of this Agreement, “control” shall mean, as to any Person, the power
to direct or cause the direction of the management and policies of such Person, whether through
the ownership of voting securities, by contract or otherwise (and the terms “controlled by” and
“under common control with” shall have correlative meanings).

“Air Variance” shall mean the air variance relief, number PCB 12-126, granted by the IPCB on
September 20, 2012.

“Alternative Gas Plant Transaction” shall mean any transaction involving, related to or
including, any of the Put Assets and Put Liabilities (whether by merger, consolidation,
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recapitalization, purchase or issuance of equity securities, purchase of assets, tender offer or
otherwise) other than with any Affiliate of Ameren (it being understood and agreed that any
letter of intent, memorandum of understanding or agreement in principle (or similar agreements)
not committing the parties thereto to enter into a transaction shall not be deemed to be definitive
documentation with respect to an Alternative Gas Plant Transaction for purposes of Section

5.24(c) hereof).

“Alternative Gas Plant Transaction Consideration” shall mean the aggregate after-tax
consideration (net of any expenses of Seller and its Affiliates) received by Medina Valley or any
of its Affiliates pursuant to any and all Alternative Gas Plant Transactions.

“Ameren Money Pool Agreement” shall mean that certain Ameren Corporation System
Amended and Restated Non-Regulated Subsidiary Money Pool Agreement, dated as of January
19, 2012, by and among Seller, Ameren Services Company, Ameren Development Company, QST
Enterprises Inc., Energy Risk Assurance Company, Missouri Energy Risk Assurance Company,
LLC, AER, Ameren Energy Marketing Company, Genco, Ameren Energy Fuels and Services
Company, AERG, Medina Valley and Coffeen and Western Railroad Company.

“Applicable Amount” shall have the meaning set forth in the Applicable Amount Schedule and
the Closing Statement, as applicable.

“Applicable Amount Schedule” shall mean the Applicable Amount Schedule attached hereto.

“Asbestos” shall mean all or any of the following naturally occurring minerals, chrysotile,
amosite, crocidolite, anthophyllite, tremolite and actinolite, and/or any other amphibole mineral.

“Asbestos Liabilities” shall mean any legal proceeding, actions, or suits for damages or any other
legal remedy arising from the alleged exposure prior to the Closing of any employee or
contractor to Asbestos during employment or service with the Transferred Company or any of its
Subsidiaries, including, but not limited to, the Actions under the caption “Asbestos Litigation”
set forth in Section 3.8 of the Seller Disclosure Schedule.

“Bankruptcy Code” means Title 11 of the United States Code entitled “Bankruptcy,” as now and
hereafter in effect, or any successor statute.

“Benefit Plan” shall mean any “employee benefit plan,” as defined in Section 3(3) of ERISA,
profit-sharing, bonus, stock option, stock purchase, stock ownership, pension, retirement,
severance, change in control, deferred compensation, excess benefit, supplemental
unemployment, post-retirement medical or life insurance, welfare, incentive, sick leave, long-
term disability, medical, hospitalization, life insurance, other insurance or employee benefit plan,
policy, program or agreement (in each case, other than a Multiemployer Plan) (i) maintained or
contributed to by Seller or its Subsidiaries for the benefit of any Transferred Company Employee
or EEI Employee, (ii) under which any former Transferred Company Employee or EEI
Employee has any present or future right to benefits and which is contributed to, sponsored by or
maintained by Seller or its respective Subsidiaries or (iii) with respect to which the Transferred
Company or its Subsidiaries would otherwise reasonably be expected to have any liability.
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“Business” shall mean the business of the Transferred Company and its Subsidiaries as
conducted on or prior to the date of this Agreement, including the ownership, operation and
maintenance of their assets and the purchase, sale and generation of energy products, but, for the
avoidance of doubt, excluding the ownership, operation and maintenance of the Retained Plants,
Retained Plant Assets, Retained Plant Liabilities, the Put Assets and the Put Liabilities.

“Business Day” shall mean any day that is not a Saturday, a Sunday or other day on which
commercial banks in the City of New York, New York are required by Law to be closed.

“Cash” shall mean cash and cash equivalents determined in accordance with GAAP.

“CCB Liabilities” shall mean any liability arising at or from, associated with, involving,
affecting or resulting from, or related to the use of coal combustion materials regardless of
application or end use (including, without limitation, structural fill, beneficial use, engineered
applications, construction products, mine reclamation or subsidence) related to the entities,
locations, or end users identified on Section 1.1(a) of the Seller Disclosure Schedule to the extent
such coal combustion materials were generated by and removed from the following Plants:
Coffeen, Newton, E. D. Edwards, Duck Creek and Joppa Generating Station.

“Closing Statement” shall mean a statement of the Applicable Amount as of 12:01 a.m.
Prevailing Central Time on the Closing Date, prepared in accordance with GAAP consistently
applying the accounting principles, policies and practices used in preparing the Audited Year-
End Financial Statements, subject to the exceptions set forth on the Applicable Amount
Schedule.

“Code” shall mean the United States Internal Revenue Code of 1986, as amended.

“Coffeen and Western Railroad Company” shall mean the Coffeen and Western Railroad
Company, an Illinois corporation.

“Coffeen Plant” shall mean the coal-fired energy center located in Coffeen, Illinois.

“Combined Tax Return” shall mean any joint, combined, consolidated or unitary Tax Return that
includes at least one member of the Seller Group, on the one hand, and at least one of the
Transferred Company or any of its Subsidiaries, on the other hand.

“Common Interest, Confidentiality and Joint Defense Agreement” shall mean that certain
Common Interest, Confidentiality and Joint Defense Agreement, dated as of February 20, 2013,
by and among Seller, AER, Genco, AERG, EEI, Ameren Illinois Company, an Illinois
corporation, and Parent (as such agreement may be amended or otherwise modified from time to
time).

“Communications Act” shall mean the Communications Act of 1934, as amended, and the rules
and regulations promulgated thereunder.

“Compliant” shall mean, as of any date, (a) with respect to the Required Information, that (i) the
AER Parties’” independent auditor shall not have withdrawn its audit opinion with respect to any
of the audited financial statements contained in the Required Financial Information, or, if
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withdrawn, a new audit opinion has been issued with respect to such financial statements by such
independent auditor or another independent accounting firm reasonably acceptable to Parent, (ii)
the financial statements included in the Required Financial Information are not required to be
updated under Rule 3-12 of Regulation S-X in order to be sufficiently current to permit a
registration statement on Form S-1 using such financial statements to be declared effective by the
SEC on such date or (iii) the AER Parties shall not have announced any intention to restate any
historical financial statements of the AER Parties or other financial information included in the
Required Financial Information, or that any such restatement is under consideration or may be a
possibility, or if the AER Parties shall have made such an announcement, such restatement has
been completed and the applicable Required Information has been amended or the applicable
AER Party has announced that it has concluded no such restatement shall be required, and (b)
with respect to the financial statements described in Section 5.14(a)(iii), Genco shall not be
delinquent in filing or furnishing any forms, documents and reports required pursuant to the
Exchange Act to be filed or furnished by it with the SEC, or, if Genco is so delinquent, all such
delinquencies shall have been cured.

“Confidentiality Agreement” shall mean the confidentiality agreement, dated as of December 21,
2012, by and between Seller and Parent.

“Contract” shall mean any written or oral agreement, contract, obligation or undertaking.

“Credit Support” shall mean any guaranties (including guaranties of performance or payment
under Contracts), indemnities, surety bonds, letters of credit, letters of comfort, Cash collateral or
other credit or credit support arrangements or obligations.

“Critical Asset” shall have the meaning defined in the NERC Glossary of Terms.

“Critical Cyber Asset” shall have the meaning defined in the NERC Glossary of Terms.

“Critical Infrastructure Protection Standards” shall mean the Version 4 Critical Infrastructure
Protection (CIP) Reliability Standards, CIP-002-4 through CIP-009-4, developed by NERC and
approved by FERC, as well as any successor or additional cybersecurity standards for the
identification and protection of Critical Assets and Critical Cyber Assets proposed by NERC or a
successor ERO and approved by FERC.

“Debt” shall mean (i) the principal, and accrued interest or premium (if any), of indebtedness for
borrowed money of the Transferred Company and its Subsidiaries (to the extent owed to any
Person other than any Affiliate of the Transferred Company and its Subsidiaries); (ii) capital
lease obligations of the Transferred Company and its Subsidiaries; and (iii) guarantee obligations
of the Transferred Company or its Subsidiaries of any of the foregoing. For the avoidance of
doubt, Debt does not include Transferred Company Debt or any indebtedness entered into in
connection with the Closing by or at the direction of IPH.

“Debt Financing” shall mean one or more financing transactions by Parent and/or one of its
Subsidiaries, as borrower and/or issuer, in each case, consummated on or prior to the Closing
Date.
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“Debt Financing Source” shall mean each agent, arranger, lender, investor, potential agent,
potential arranger, potential lender and potential investor providing, or potentially providing,
Debt Financing and each underwriter, initial purchaser and placement agent acting in connection
with any Debt Financing, or any Affiliates of any such Person.

“Department of Treasury” shall mean the United States Department of Treasury.

“Determination” shall mean a determination as defined in Section 1313(a) of the Code or any
similar state or local Tax Law.

“DormantCo” means Ameren Capital Trust I, a Delaware trust, following its conversion to a
Delaware limited liability company.

“Duck Creek Plant” shall mean the coal-fired energy center located in Canton, Illinois.

“E.D. Edwards Plant” shall mean the coal-fired energy center located in Bartonville, Illinois.

“EEI” shall mean Electric Energy, Inc., an lllinois corporation.

“EEI Employees” shall mean any employees of EEI or its Subsidiaries, irrespective of whether
such employee is on leave of absence.

“Environmental Claim” means any claim, action, cause of action, suit, proceeding, investigation,
order, demand or notice (written or oral) alleging potential or actual liability (including liability
for investigatory costs, cleanup costs, governmental response costs, natural resources damages,
property damages, personal injuries, attorneys’ fees, fines or penalties) arising out of, based on,
resulting from or relating to (a) the presence, release of, or exposure to any Hazardous Materials;
(b) circumstances forming the basis of any violation, or alleged violation, of any Environmental
Law; or (c) any other matters covered or regulated by, or for which liability is imposed under,
Environmental Laws.

“Environmental Laws” shall mean any Law relating to the protection of human health and safety
(to the extent related to exposure to hazardous, harmful or deleterious substances) or of the
environment or natural resources, including as relates to the presence, actual or threatened
releases, discharges, emissions or disposals to air, water, land or groundwater of hazardous,
harmful or deleterious substances; to the use, handling, transport, release or disposal of or
exposure to polychlorinated biphenyls, ashestos or urea formaldehyde or any other hazardous,
harmful or deleterious substances; to the treatment, storage, disposal, management or
remediation of hazardous, harmful or deleterious substances, including the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. 9601, et seq.
(*CERCLA"), the Resource Conservation and Recovery Act, 42 U.S.C. 6901, et seq. (“RCRA”),
the Toxic Substances Control Act, 15 U.S.C. 2601, et seq. (“TSCA?”), the Occupational, Safety
and Health Act, 29 U.S.C. 651, et seq., the Clean Air Act, 42 U.S.C. 7401, et seq., the Federal
Water Pollution Control Act, 33 U.S.C. 1251, et seq., the Safe Drinking Water Act, 42 U.S.C.
300f, et seq., the Hazardous Materials Transportation Act, 49 U.S.C. 1802 et seq. (“HMTA”),
and the Emergency Planning and Community Right to Know Act, 42 U.S.C. 11001 et seq.
(*EPCRA"), and other comparable federal, state and local laws and all rules, regulations and
guidance documents promulgated pursuant thereto or published thereunder.
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“Environmental Liabilities” shall mean any actual or potential, contingent or otherwise, liability
or losses (including, without limitation, any costs to investigate or perform any cleanup, remedial
or other environmental response actions) arising under or relating to any Environmental Law,
including those relating to any Environmental Claims, whether arising before, at or after the
Closing.

“Environmental Records” shall mean any records, communications, electronic or computer data,
or tangible items, property or equipment relating to (i) asbestos, benzene, welding fume or any
other workplace toxin or carcinogen existing prior to or after the Closing or that may be used in
the defense of any Actions or claims arising out of any alleged personal injury or property
damage relating to release of or exposure to asbestos, benzene, welding fume or any other toxin
or carcinogen at or other emissions from the Plants; (ii) the defense of any Actions or claims
arising out of any alleged violations of the New Source Review program of the Clean Air Act or
other Environmental Law as relates to the Transferred Company or its Subsidiaries; (iii) any
unresolved Actions or allegations of liability under any Environmental Law involving or
affecting the Transferred Company or any of its Subsidiaries; (iv) any Hazardous Materials in,
on, beneath or adjacent to any property currently or formerly owned, operated or leased by the
Transferred Company or any of its Subsidiaries; (v) Environmental Permits; or (vi) the
Transferred Company’s or any of its Subsidiaries’ compliance with applicable Environmental
Laws. “Environmental Records” shall not include any records, communications, or data
originally created by outside counsel to the Transferred Company, any of its Subsidiaries, Seller
or any of Seller’s Subsidiaries.

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended.

“ERISA Affiliate” shall mean, with respect to any entity, trade or business, any other entity,
trade or business that is, or was at the relevant time, a member of a group described in Section
414(Db), (c), (m) or (0) of the Code or Section 4001(b)(1) of ERISA that includes or included the
first entity, trade or business, or that is, or was at the relevant time, a member of the same
“controlled group” as the first entity, trade or business pursuant to Section 4001(a)(14) of
ERISA.

“ERQ” shall mean the applicable Electric Reliability Organization certified by FERC, or its
successor. As of the date of this Agreement, NERC is the ERO.

“Excluded Taxes” shall mean, without duplication, any liability, obligation or commitment for
(i) any Taxes reportable on a Combined Tax Return; (ii) any Taxes (other than Taxes reportable
on a Combined Tax Return) of or imposed with respect to the Transferred Company and its
Subsidiaries for any Pre-Closing Period (including any Taxes of any person imposed on the
Transferred Company or any of its Subsidiaries as a transferee or successor, by Contract or
pursuant to any Law, in each case, relating to any action taken or transaction occurring before the
Closing); and (iii) any Taxes of any member of the Seller Group for which the Transferred
Company or any of its Subsidiaries is liable by virtue of Treasury Regulation Section 1.1502-6
(or any similar provision of state, local or foreign Law); provided that Excluded Taxes shall not
include any Taxes resulting from any action taken or transaction entered into by IPH or any of its
Affiliates (including, after the Closing, the Transferred Company and its Subsidiaries) or any
transferee of IPH or any of its Affiliates after the Closing.
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“ECC” shall mean the Federal Communications Commission.

“FERC” shall mean the Federal Energy Regulatory Commission.

“Former or Inactive Location” means any real property or facility, other than the Active
Locations, that, at any time, was owned, operated, or leased by the Transferred Company, any of
its Subsidiaries or any predecessors of the Transferred Company or any of its Subsidiaries. For
the avoidance of doubt, the term “Former or Inactive Location” includes all locations associated
with the Put Assets.

“EPA” shall mean the Federal Power Act of 1935, as amended, and the rules and regulations
promulgated thereunder.

“FutureGen Agreements” shall mean the contracts set forth on Section 1.1(b) of the Seller
Disclosure Schedule.

“GAAP” shall mean generally accepted accounting principles in the United States applied on a
consistent basis.

“Genco” shall mean Ameren Energy Generating Company, an Illinois corporation and wholly
owned Subsidiary of the Transferred Company.

“Genco Asset Transfer Agreement Amendment” shall mean the amendment to the Genco Asset
Transfer Agreement, in the form attached hereto as Exhibit D.

“Genco Asset Transfer Agreement” shall mean that certain Asset Transfer Agreement, dated
May 1, 2001, between Central Illinois Public Service Company and Genco.

“Genco 2018 Notes Registration Rights Agreement” shall mean that certain Registration Rights
Agreement, dated as of April 9, 2008, by and among Genco and the Initial Purchasers (as defined
therein).

“Genco 2032 Notes Registration Rights Agreement” shall mean that certain Registration Rights
Agreement, dated as of June 6, 2002, by and among Genco and the Initial Purchasers (as defined
therein).

“Governmental Entity” shall mean any court, administrative agency, commission or other
governmental authority, body or instrumentality, federal, state, local, domestic or foreign
governmental or regulatory authority, including, without limitation, the U.S. Environmental
Protection Agency, NERC and any applicable regional reliability organizations thereof, the U.S.
Department of Justice and U.S. Bankruptcy Trustee, any self-regulating body, including a stock
exchange, and any related arbitrator.

“Hazardous Materials” shall mean each and every element, compound, chemical mixture,
contaminant, pollutant, material, waste or other substance that is regulated under any
Environmental Law or that would reasonably be expected to result in liability under any
Environmental Law, or the release of which is regulated under Environmental Laws. Without
limiting the generality of the foregoing, the term includes: “hazardous substances” as defined in
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CERCLA,; “extremely hazardous substances” as defined in EPCRA,; “hazardous waste” as
defined in RCRA; “hazardous materials” as defined in HMTA,; “chemical substance or mixture”
as defined in TSCA, crude oil, petroleum products or any fraction thereof; asbestos or asbestos-
containing materials; chlorinated fluorocarbons; polychlorinated biphenyls; lead-containing
paint; mercury; sulfur oxides; nitrogen oxides; volatile organic compounds; particulate matter;
coal ash; coal tar and radon.

“Hutsonville Plant” shall mean the coal-fired energy center located in Hutsonville, Illinois.

“Indenture” shall mean the Indenture of Genco, dated as of November 1, 2000, as amended or
supplemented from time to time.

“Inside Tax Basis” shall mean the aggregate gross Tax basis for U.S. federal income tax
purposes in the assets of Genco and EEL.

“Intellectual Property Right” shall mean any U.S. or foreign intellectual property, including any
trademark, service mark, trade name, mask work, invention, patent (including divisions,
continuations, continuations in part and renewal applications), and any renewals, extensions or
reissues thereof), trade secret, domain name, copyright, work of authorship (including software),
and know-how (including any registrations or applications for registration of any of the
foregoing) or any other similar type of proprietary or intellectual property right arising under the
Laws of any country or jurisdiction.

“Intercompany Account” shall mean any account between Seller and/or any of its Subsidiaries
(other than the Transferred Company or its Subsidiaries), on the one hand, and the Transferred
Company and/or its Subsidiaries, on the other hand. For the avoidance of doubt, Intercompany
Accounts do not include any account solely between and among any of the Transferred Company
and its Subsidiaries.

“IPCB” shall mean the Illinois Pollution Control Board.

“IPCB Approval” shall mean the transfer, or such other legal binding approval by the IPCB
which has the effect of making applicable immediately after the Closing, to IPH, the Transferred
Company or its Subsidiaries (as applicable) the Air Variance and all rights and obligations
contained therein (including, without limitation, the compliance plan set forth therein) applicable
to the Coffeen Plant, Duck Creek Plant, Newton Power Plant, Joppa Generating Station and E.D.
Edwards Plant with terms identical in all material respects as the terms set forth in the Air
Variance as of the date of this Agreement as such terms apply to such Plants and with no new
material terms imposed upon IPH, the Transferred Company or any of its Subsidiaries.

“IPH Termination Fee Event” shall mean the occurrence of any or all of the following events:

(a) a breach of any of the covenants or obligations of IPH in this Agreement or the failure to be
true of any of IPH’s representations or warranties in this Agreement, which breach or failure to
be so true, individually or in the aggregate, would result in the right of Seller to terminate this
Agreement pursuant to Section 9.1(b)(ii) hereof, or (b) the failure of IPH to complete the
Transaction and consummate the other transactions contemplated by this Agreement within three
Business Days of the date that Closing should have occurred pursuant to Section 2.3(a) hereof,
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provided that Seller confirmed at such time that it stood ready, willing and able to complete the
Transaction at such time.

“IRS” shall mean the United States Internal Revenue Service.

“Joppa & Eastern Railroad” shall mean the Joppa & Eastern Railroad Company, an Illinois
corporation.

“Joppa 7B Plant” shall mean the natural gas-fired energy center located in Joppa, Illinois.

“Joppa Generating Station” shall mean the coal-fired energy center located in Joppa, Illinois.

“Law” shall mean any federal, state, local or foreign law (including common law), statute,
ordinance, rule, regulation, judgment, code, Order, agency requirement, license or permit of any
Governmental Entity.

“Liens” shall mean all liens, pledges, charges, claims, security interests, purchase agreements,
options, restrictions on transfer, or other encumbrances and zoning ordinances, variances,
conditional use permits and similar regulations, permits, approvals and conditions.

“Losses” shall mean all losses, costs, interest, charges, expenses (including reasonable attorneys’
fees), obligations, liabilities, settlement payments, awards, injunctions, Orders, rulings, Liens,
dues, judgments, Actions, fines, penalties, damages, demands, claims, assessments or
deficiencies.

“Marketing Company” shall mean Ameren Energy Marketing Company, an Illinois corporation
and wholly owned Subsidiary of the Transferred Company.

“Material Adverse Effect” shall mean (i) any development, circumstance, state of facts, event,
change, effect or condition that, individually or in the aggregate, has had or would reasonably be
expected to have a material adverse effect on the business, results of operations or condition
(financial or otherwise) of the Transferred Company and its Subsidiaries, taken as a whole, or on
the ability of Seller to consummate the transactions contemplated hereby; or (ii) Genco seeking
or entering, or having entered against it, an Order of relief under the Bankruptcy Code; provided,
however, that, for the purposes of clause (i) only, no development, circumstance, state of facts,
event, change, effect or condition resulting from any of the following shall be deemed to
constitute or contribute to a Material Adverse Effect:

€)) changes or developments in North American, national, regional,
state or local wholesale or retail markets for electric power or for any fuel used by the
Business (including political or regulatory conditions in the electricity generation
industry);

(b) changes or developments in North American, national, regional,
state or local electric transmission systems;

() changes or developments generally affecting the industry in which
the Transferred Company and its Subsidiaries operate;
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(d) political, regulatory, economic or business conditions or changes
therein (including the commencement, continuation or escalation of a war, material
armed hostilities or other material international or national calamity or acts of terrorism
or earthquakes, hurricanes, other natural disasters or acts of God);

(e) general financial or capital market conditions (including interest
rates, currency exchange rates or the market prices of commaodities or publicly traded
securities), or changes therein;

()] any changes in applicable Law, rules, regulations, or GAAP or
other accounting standards, or authoritative interpretations thereof;

(9) the announcement of the potential sale of the Business; the
negotiation, execution, announcement, existence, performance or consummation of this
Agreement or the Transitional Services Agreement or the transactions contemplated
hereby and thereby (including, without limitation, the exercise under the Put Option
Agreement and the consummation of the transactions contemplated thereby), including,
without limitation, any changes or effects set forth on Section 1.1(c)(i) of the Seller
Disclosure Schedule; provided that this clause (g) shall not be applicable with respect to
Seller’s representations and warranties in Section 3.4(b);

(h) any action or omission required pursuant to the terms of this
Agreement, or that is not required by this Agreement but is taken by Seller pursuant to
the prior written consent of IPH, or any action otherwise taken by IPH or any of its
Affiliates;

Q) any matter set forth on Section 1.1(c)(ii) of the Seller Disclosure
Schedule or any of the following potential rulemakings and pending regulations by the
United States Environmental Protection Agency: (i) the Greenhouse Gas New Source
Performance Standard for Electric Generating Units — Emission Guidelines for Existing
Sources; (ii) the final annual health-based standard for fine particulate matter (2.5
micrometers or less in diameter) published on January 15, 2013; (iii) the final regulation
of cooling water intake structures under Section 316(b) of the Clean Water Act; (iv)
proposed rulemaking to amend the effluent guidelines and standards for the Steam
Electric Power Generating category (40 C.F.R. Part 423) scheduled to be proposed April
19, 2013; (v) the rulemaking providing for the regulation of coal ash under the Resource
Conservation and Recovery Act expected to be issued in the first half of 2013; (vi) any
nonattainment designation determined by the United States Environmental Protection
Agency for the 2010 SO2 National Ambient Air Quality Standard as referenced in the
United States Environmental Protection Agency’s 120 day letter to Governor Quinn
dated February 6, 2013; and (vii) any notice by the Illinois Environmental Protection
Agency to modify, re-open, or re-issue NPDES permits to establish effluent standards for
mercury (Hg); or

() any failure of Seller, the Transferred Company, a Subsidiary of the
Transferred Company or the Business to meet financial projections or any estimates of
revenues or earnings; provided that the exception in this clause (j) shall not prevent or
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otherwise affect a determination that any development, circumstance, state of facts,
event, change, effect or condition underlying such failure has resulted in, or contributed
to, a Material Adverse Effect so long as it is not excluded by clauses (a) through (i)
above;

provided, further, that (A) the items set forth in clauses (a), (b), (¢), (d), (e) and (f) above shall be
taken into account in determining whether a “Material Adverse Effect” has occurred to the extent
(but only to such extent) such items have a disproportionate effect on the Transferred Company
and its Subsidiaries, taken as a whole, relative to the other participants in the industry and
markets in which the Transferred Company and its Subsidiaries conduct the Business, and are
not excluded by another of clauses (a) through (j); and (B) clause (g) shall not diminish the effect
of, and shall be disregarded for purposes of, any representations and warranties set forth in

Section 3.4(b).

“Meredosia Plant” shall mean the coal-fired energy center located in Meredosia, Illinois.

“Minimum Coal Inventory” shall mean not less than:

(i) 233,000 short tons of Powder River Basin coal at the Coffeen Plant;
(i1) 91,000 short tons of Powder River Basin coal at the Duck Creek Plant;
(111)190,000 short tons of Powder River Basin coal at the E.D. Edwards Plant;

(iv)310,000 short tons of Powder River Basin coal at the Joppa Generating Station;
and

(v) 320,000 short tons of Powder River Basin coal at the Newton Power Plant.

“Multiemployer Plan” shall mean any “multiemployer plan” within the meaning of Section 3(37)
of ERISA.

“NERC” shall mean the North American Electric Reliability Corporation.

“Newton Power Plant” shall mean the coal-fired energy center located in Newton, Illinois.

“Off-Site Liabilities” shall mean any liability arising at or from, associated with, involving,
affecting or resulting from, or related to any hazardous waste, as that term is defined in RCRA,
or any hazardous substances as defined in CERCLA or similar state or local laws (but not
including any coal combustion materials) generated by the Active Locations and disposed of or
released at any location other than the Active Locations prior to the Closing.

“Order” shall mean any order, judgment, injunction, award, decree or writ adopted or imposed
by, including any consent decree, settlement agreement or similar written agreement with, any
Governmental Entity.

“Parent” shall mean Dynegy Inc., a Delaware corporation.
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“Permitted Liens” shall mean the following Liens: (a) Liens disclosed on the Financial
Statements; (b) Liens for Taxes, assessments or other governmental charges or levies (x) that are
not yet due or payable or (y) that are being contested in good faith by appropriate proceedings
and for which appropriate reserves have been made in accordance with GAAP; (c) statutory
Liens of landlords and Liens of carriers, warehousemen, mechanics (whether or not inchoate),
materialmen, workmen, repairmen and other Liens imposed by Law and on a basis consistent
with past practice or in the ordinary course of business of the Transferred Company or its
Subsidiaries and with respect to which the underlying obligations are not delinquent or that are
being contested in good faith by appropriate proceedings and for which appropriate reserves
have been made in accordance with GAAP; (d) Liens incurred or deposits made in the ordinary
course of business and on a basis consistent with past practice in connection with workers’
compensation, unemployment insurance or other types of social security; (e) Liens which were
incurred in the ordinary course of business and on a basis consistent with past practice securing
obligations or liabilities that are not material to the Transferred Company or its respective
Subsidiaries or the Interests and would not reasonably be expected to materially impair the
continued use of Real Property as currently operated; (f) defects or imperfections of title,
easements, declarations, covenants, rights-of-way, restrictions and other charges, instruments or
encumbrances affecting title to real estate (including any leasehold or other interest therein) to
the extent reflected in public records or, to the extent provided by Seller or any of its
Subsidiaries, title opinions or title insurance policies; (g) Liens not created by Seller or any of its
Subsidiaries that affect the underlying fee interest of any leased real property, including master
leases or ground leases; (h) zoning ordinances, variances, conditional use permits and similar
regulations, permits, approvals and conditions; and (i) any set of facts that an accurate up-to-date
survey would show; provided, however, that any item described in clauses (e), (f), (g), (h) and (i)
of this paragraph is only to be considered a Permitted Lien if it does not or could not reasonably
be expected to) individually or in the aggregate, materially detract from the value of the assets to
which it attaches or relates, it being agreed that monetary liens in excess of $375,000 materially
detract from the value of the assets, or materially interfere with the use of the asset in the
ordinary conduct of the Business as to each Plant.

“Person” shall mean an individual, partnership (general or limited), corporation, limited liability
company, joint venture, association or other form of business organization (whether or not
regarded as a legal entity under applicable Law), trust or other entity or organization, including a
Governmental Entity.

“Plant” shall mean the following electric generating facilities individually, and “Plants” shall
mean the following electric generating facilities collectively: Coffeen Plant, Duck Creek Plant,
Newton Power Plant, Joppa 7B Plant, Joppa Generating Station and E.D. Edwards Plant. For the
avoidance of doubt, the term “Plants” does not include the Retained Plants or the Put Assets.

“Post-Closing Period” shall mean any taxable period (or portion thereof) beginning after the
Closing Date.

“Pre-Closing Period” shall mean any taxable period (or portion thereof) ending on or prior to the
Closing Date.

“Property Taxes” shall mean real, personal and intangible ad valorem property Taxes.
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“Put Assets” shall have the meaning ascribed to “Purchased Assets” under the Put Option Asset
Purchase Agreement.

“Put Guaranty” shall mean that certain Guaranty, dated March 28, 2012, pursuant to which Seller
has guaranteed the prompt payment when due of all sums owed by Medina Valley (following its
substitution for AERG) to Genco under the Put Option Agreement and the Put Option Asset
Purchase Agreement.

“Put Liabilities” shall have the meaning ascribed to “Assumed Liabilities” under the Put Option
Asset Purchase Agreement.

“Put Option Additional Purchase Price” shall mean the greater of (i) $33,000,000 or (ii) the
amount, if any, required to be paid to Genco pursuant to Section 2.5.2 of the Put Option Asset
Purchase Agreement.

“Put Option Asset Purchase Agreement” shall mean the Asset Purchase Agreement, dated as of
the date hereof, by and between Medina Valley and Genco.

“Put Option Down Payment” shall have the meaning ascribed to it under the Put Option
Agreement.

“Regqulatory Termination” shall mean (a)(i) this Agreement is terminated pursuant to Section
9.1(b)(i) or 9.1(b)(iii) or (i) at the time this Agreement is terminated pursuant to any other
Section or subsection of Article IX, Seller had a right to terminate this Agreement pursuant
Section 9.1(b)(i) or 9.1(b)(iii) and (b) at the time of such termination, the closing condition set
forth in Section 8.1(a) had not been satisfied; provided that (x) in the case of a termination
pursuant to Section 9.1(b)(iii) the Order in question has been issued by FERC or the FCC and (y)
in the case of a termination pursuant to Section 9.1(b)(i), all conditions to closing set forth in
Avrticle VII1, other than the condition set forth in Section 8.1(a), shall have been satisfied or
waived (other than those conditions to be satisfied or waived by action taken at the Closing and
such conditions are capable of being so satisfied at the Closing); provided further that a
“Regulatory Termination” shall not be deemed to have occurred if the Closing shall not have
occurred and this Agreement shall have been subsequently terminated as a result of Seller’s
refusal to accept any concessions, conditions, commitments, or other actions required by any
Governmental Entity and/or private parties to secure approval of the transactions contemplated
by this Agreement (including the transactions contemplated by the Put Option Agreement) which
concession, condition, commitment, or other action relate to or otherwise would impact Seller
and/or its Affiliates (other than the Transferred Company or its Subsidiaries) or any of their
respective assets or businesses. For the avoidance of doubt, it is understood and agreed that the
second proviso in the previous sentence shall not apply if (A) to secure approval by a
Governmental Entity or private party, such Governmental Entity or private party requires, as
alternative mitigation measures, either (x) concessions, conditions, commitments, or other
actions that relate to or otherwise would impact Seller and/or its Affiliates (other than the
Transferred Company or its Subsidiaries) or any of their respective assets or businesses or (y)
concessions, conditions, commitments, or other actions that relate to or otherwise would impact
IPH, its Affiliates (including, without limitation, Parent), the Transferred Company or its
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Subsidiaries and (B) IPH fails to approve the concessions, conditions, commitments, or other
actions contemplated by clause (A)(Y).

“Required Financial Information” shall mean:

@) Audited consolidated balance sheets, statements of cash flows,
statements of stockholders equity and statements of income and comprehensive
income of the AER Parties (as defined in Section 5.14 hereof) as of and for the fiscal
years ended December 31, 2010, 2011 and 2012, together with the notes relating
thereto prepared and audited in accordance with GAAP;

(b) Consolidated balance sheets, statements of income and
comprehensive income and statements of cash flows of the AER Parties as of and for
the three months ended March 31, 2012 and 2013 together with the notes thereto,
which may be condensed in accordance with the rules of the SEC prepared on a basis
consistent with GAAP (which shall have been reviewed by the independent
accountants of the Seller or the AER Parties, as applicable, as provided in the
procedures specified by the Public Company Accounting Oversight Board in AU 722);

(c) Consolidated financial statements of the AER Parties as of and
for the three and six month periods ended June 30, 2012 and 2013 together with the
notes thereto, which may be condensed in accordance with the rules of the SEC
prepared on a basis consistent with GAAP (which shall have been reviewed by the
independent accountants of the Seller or the AER Parties, as applicable, as provided in
the procedures specified by the Public Company Accounting Oversight Board in AU
722);

(d) Consolidated financial statements of the AER Parties as of and
for the three and nine month periods ended September 30, 2013 together with the
notes thereto, which may be condensed in accordance with the rules of the SEC
prepared on a basis consistent with GAAP (which shall have been reviewed by the
independent accountants of the Seller or the AER Parties, as applicable, as provided in
the procedures specified by the Public Company Accounting Oversight Board in AU
722);

(e) Audited consolidated balance sheets, statements of cash flows,
statements of stockholders equity and statements of income and comprehensive
income of the AER Parties as of and for the year ended December 31, 2013, together
with the notes relating thereto prepared and audited in accordance with GAAP; and

( Consolidated balance sheets, statements of income and
comprehensive income and statements of cash flows of the AER Parties as of and for
the three months ended March 31, 2013 and 2014 together with the notes thereto,
which may be condensed in accordance with the rules of the SEC prepared on a basis
consistent with GAAP (which shall have been reviewed by the independent
accountants of the Seller or the AER Parties, as applicable, as provided in the
procedures specified by the Public Company Accounting Oversight Board in AU 722).
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“Retained Plants” shall mean any electric generating facility or other facilities or sites, other than
the Plants, which Retained Plants shall include the Hutsonville Plant and the Meredosia Plant.

“Section 338(h)(10) Subsidiary” shall mean Marketing Company.

“Section 461(h) Liability” shall mean a liability that has been incurred within the meaning of
Section 461(h) of the Code.

“SEC” shall mean the U.S. Securities and Exchange Commission.

“Securities Act” shall mean the U.S. Securities Act of 1933, as amended, and the rules and
regulations promulgated thereunder.

“Seller Benefit Plan” shall mean each Benefit Plan other than a Transferred Company Benefit
Plan.

“Seller Group” shall mean Seller and its Subsidiaries (other than the Transferred Company or
any of its Subsidiaries).

“Seller Group Health Plan” shall mean the benefit programs under Seller’s Group Benefits Plan
providing health, medical, prescription drug, dental and vision benefits other than through a
Section 125 health care flexible spending account.

“Seller Group Tax Sharing Agreement” shall mean that certain Amended and Restated Tax
Allocation Agreement, dated September 30, 2004, by and among Seller and it affiliated
corporations identified in Exhibit A thereto.

“Seller Retiree Medical Plan” shall mean the Ameren Retiree Medical Plan, as amended from
time to time.

“Seller Termination Fee Event” shall mean (a) a breach of any of the covenants or obligations of
Seller in this Agreement or the failure to be true of any of Seller’s representations or warranties
in this Agreement, which breach or failure to be so true, individually or in the aggregate, would
result in the right of IPH to terminate this Agreement pursuant to Section 9.1(b)(ii) hereof, or (b)
the failure of Seller to complete the Transaction and consummate the other transactions
contemplated by this Agreement within three Business Days of the date that Closing should have
occurred pursuant to Section 2.3(a) hereof, provided that IPH confirmed at such time that it stood
ready, willing and able to complete the Transaction at such time.

“Straddle Period” shall mean any taxable period beginning on or prior to and ending after the
Closing Date.

“Subsidiary” shall mean, with respect to any Person, any corporation, entity or other organization
whether incorporated or unincorporated, of which (a) such first Person directly or indirectly
owns or controls at least a majority of the securities or other interests having by their terms
ordinary voting power to elect a majority of the board of directors or others performing similar
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functions or (b) such first Person is a general partner or managing member; provided, however,
that, for the purposes of this Agreement, Medina Valley shall not be deemed a Subsidiary of the
Transferred Company.

“Surviving Intercompany Accounts” shall mean the intercompany money pool payables (or
portions thereof) owed by AERG, Marketing Company and Ameren Energy Fuels and Services
Company to Ameren Services Company.

“Target Applicable Amount” shall mean the sum of (a) $160,000,000 and (b) an amount equal to
the product of (i) the initial principal amount of the Marketing Company Note at Closing, (ii) the
interest rate for the first Interest Period (as defined in the Marketing Company Note) of the
Marketing Company Note and (iii) two years.

“Tax” shall mean any tax of any kind, including any federal, state, local or foreign income,
profits, license, severance, occupation, windfall profits, capital gains, capital stock, transfer,
registration, social security (or similar), production, franchise, gross receipts, payroll, sales,
employment, use, property, excise, value added, estimated, stamp, ad valorem, alternative or
add-on minimum, environmental, withholding or other tax, fee, custom duty, tariff, impost, or
other similar governmental charge of any kind whatsoever, together with all interest, penalties
and additions imposed with respect thereto.

“Tax Benefit” shall mean the Tax effect of any Tax Item which decreases Taxes paid.

“Tax Claim” shall mean any claim with respect to Taxes made by any Governmental Entity that,
if pursued successfully, would reasonably be expected to serve as the basis for a claim for
indemnification under Article VII.

“Tax Item” shall mean any item of income, gain, loss, deduction, credit, recapture of credit or
any other item which increases or decreases Taxes paid or payable.

“Tax Proceeding” shall mean any audit, examination, contest, litigation or other proceeding with
respect to Taxes.

“Tax Return” shall mean any return, declaration, report, claim for refund or information return or
statement filed or required to be filed (whether in tangible or electronic form) with any taxing
authority relating to Taxes, including any schedule, exhibit, or attachment thereto, and including
any amendment thereof.

“Termination Fee” shall mean an amount in cash equal to $25,000,000.

“Transferred Company” shall mean (a) with respect to the period prior to the consummation of
step 3 of the Pre-Closing Reorganization, AER and (b) with respect to any period at and
following the consummation of step 3 of the Pre-Closing Reorganization, New AER.

“Transferred Company Benefit Plan” shall mean (a) any Benefit Plan solely sponsored or
maintained by the Transferred Company or its Subsidiaries and (b) any Benefit Plan identified as
a Transferred Company Benefit Plan in Section 3.11(a) of the Seller Disclosure Schedule.
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“Transferred Company Debt” shall mean obligations of the Transferred Company and its
Subsidiaries to each other.

“Transferred Company Employee” shall mean any individual listed on Section 1.1(x) of the
Seller Disclosure Schedule. Notwithstanding the foregoing, (a) no individual receiving long-
term disability benefits shall be a Transferred Company Employee and (b) no EEI Employee as
of the Closing Date shall be a Transferred Company Employee.

“Transitional Services Agreement” shall mean the Transitional Services Agreement in the form
attached as Exhibit B.

“Welfare Benefits” shall mean the types of benefits described in Section 3(1) of ERISA (whether
or not covered by ERISA).

“Welfare Plan” shall mean any employee welfare benefit plan within the meaning of Section 3(1)
of ERISA, any short-term disability program classified as a “payroll practice,” any group health
plan within the meaning of Code Section 105, any cafeteria plan within the meaning of Code
Section 125, any dependent care assistance program within the meaning of Code Section 129,
any adoption assistance plan within the meaning of Code Section 137, any tuition assistance plan
within the meaning of Code Section 127, and any qualified transportation plan within the
meaning of Code Section 132.

“Withdrawal Liability” shall mean liability to a Multiemployer Plan as a result of a complete or
partial withdrawal from such Multiemployer Plan, as those terms are defined in Part | of Subtitle
E of Title IV of ERISA.

“White and Brewer Landfill” shall mean the coal combustion landfill located in Montgomery
County, Illinois used by the Coffeen Plant for disposal of coal combustion materials.

Section 1.2 Other Definitions. The following terms shall have the meanings
defined in the Section indicated:

Adjusted CloSING StAtEMENL..........coiiiieiieieeie e Section 2.4(d)
AEM Retained Cash .........ccccvoiiiiiiice e Section 5.4(b)
AER bbb b et nes Recital
AER PAITIES ...t Section 5.14(a)
AERG Retained Cash .......ccccveiiiiiiicc s Section 5.4(b)
Affiliate AGENCY CONTIACES ......ccveiveiiiiiiiieieie e Section 3.15(c)
AFFIIALE AGENT ... Section 3.15(c)
ATTIIATE CONTIACTS. . .cvviieiciecie et es Section 3.17
AGIEEIMENT ...ttt et e e st e e st e e este e te et e aseesbeesaesneesteenteaneenreas Preamble
AC e Section 5.9(c)
A | [o o= L1 o] o SO SOTPRTR Section 7.1(b)
AOCALION AGIrEEIMENT.......eiiiiiieiestiee et Section 5.16(b)
ASSUMEU CBAS......oi ittt et et e e sreenteennesreenae e Section 6.1(b)
ASSUMEd CCB LIADIITIES ..ovveivveeieiie e Section 10.3
Audited Year-End Financial Statements...........cccoccvvveiiveieiiiesee e Section 3.6(a)
LG8 o TP TR P PSPPI Section 10.1(b)(ii)
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CASUAILY LSS ... ettt bttt st sttt nreas Section 5.10(b)
O 01571 oo SR Section 2.1
(08 (oIS Lo o i B L= TSR Section 2.3(a)
Coal Transportation Claim...........cccevviiiieie e Section 5.20
CommOdity RISK POLICY ....cuiiiiiiiiiiiie e Section 3.22
Company Intellectual Property RightS..........ccooviiiiiiiiciicece e Section 3.16(a)
Company Trading GUIAEIINES .......c.ceviiiiiieeiie e Section 3.22
CONSIABTALION ...t bbbttt Section 2.2
Debt Financing Required Information...........cccocevviiiinnenieniencee e Section 5.14(a)(i)
DedUCTIDIE ... Section 10.1(b)(i)
DeriVatiVe PrOUUCTS. ........coviiieiieie et Section 3.15(a)(ii)
Duck Creek COmMPIAINT ........cooiiiieiiee e Section 5.27
EEI Capital STOCK......c.coiiiiiiiee e Section 3.2(b)
Environmental PEIMITS........cccvoiviieiiic e Section 3.14(c)
EXCNANGE ACE ... et nr e Section 3.23
EXIStiNG JOINt CONIACES ......ecvveieeiecie e Section 5.16
FCC APPIOVAL ...ttt Section 3.4(a)
FINAl AHOCALION ... Section 7.1(b)
FINaNCial StatemMENTS .......ooviiieii e Section 3.6(a)
FSA Covered EMPIOYEES.......ccviiieicie et Section 6.2(f)
Fundamental RepreSentations ..........ccocviieieeieniesiese e e Section 11.1
Genco Retained Cash..........cooviiiiiic e Section 5.4(b)
INAEMNITIEA PAITY. ..o s Section 10.4(a)
INAeMNITYING PartY .....ccvveieiieece e Section 10.4(a)
INSUIANCE PrOCEEAS. ... .ovieeieiiieiti et et Section 5.10(b)
INSUFANCE PrOTUCTS ......eveitieiieie ettt b Section 3.21
LT =] C PO ST T UPRPRRPR Recital
Interim Financial Statements ..o Section 3.6(a)
P H ettt bbb re e ne e Preamble
IPH Cash Balance PIan ..........c.oooiiiiiiiieee s Section 6.3(b)(i)
IPH DiSCIOSUIE SCNEAUIE ......c.eoieiiiiiiiecieieeee e Article IV
IPH Indemnified PArties.........ccooiieiiiiiiiisisceeeee e Section 10.1(a)
IPH Tax INAeMNITEE........ceeieeeie e Section 7.2(a)
IPHS FIEX PIAN ...t Section 6.2(f)
KNowledge Of IPH ..o e Section 11.2(a)
KNowledge Of SEIIEr ..o, Section 11.2(a)
Leased Real PrOPEILY .......cc.civeieiiecie et Section 3.12(b)
Marketing Company NOTE.........ccueriiiiiiiirieseee e Section 5.7
Material CONTIACES........ccuviieiece e Section 3.15(a)
MEAINA VAIIBY ... Recital
Net Company POSITION .........ccociiiieiicce e Section 3.22
NEULTAL AUGITOS. ... Section 2.4(d)
NEW AER ...ttt bbb Recital
New AERG/GENCO GUAIANTY.......c.ceieieeiiiriesiesiesiesies et Section 5.9(c)
(@101 [0 [ B =TSRSS Section 9.1(b)(i)
OWNEd REal PIrOPEITY ......eiiiiiieiiiieeee e Section 3.12(a)
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PArent GUEATANTY ......ooiiiiiiiiiii ettt sttt s ee e e sbeesnneenee s Recital
Post-Closing Credit SUPPOIt .......cccvevveierieerece e Section 5.9(c), Section 5.9(a)
Potential CoNtIIDULON..........cuoiiiiiii e Section 10.4(c)
Pre-Closing FERC APProval ..........cccoiiieiiiie e Section 3.4(a)
Pre-Closing REOIrganiZation ..........ccooiiueiieienie ettt Recital
o T T o | SRS Section 3.15(c)
PrOperty INSUFANCE .......ccoiuiieiiiie et Section 5.29
PUL OPLION AGIEEMENT .....evieieee ettt te e neesreeaeeneennes Recital
REAI PrOPEITY ..o Section 3.12(b)
Replacement CONLIACES .......ccveieereiieriere e Section 5.16
Required INFOrMation ..........cocuoiiiiiiiee e Section 5.14(a)(ii)
RESOIULION PEIIOU........eeiiieie et ne e Section 2.4(d)
Retained CCB Liabilities ........cccooiiiii e Section 10.3
Retained Environmental Liabilities ...........cccooovvveiiiii i Section 10.1(a)
Retained LiabiltIeS ......ccuviiiiieieie e Section 10.1(a)
Retained Plant ASSEES.......cviiiieieiesie st Section 5.25
Retained Plant LiabilitIeS ........ccovviiiiiieiece e Section 5.25
SEC Reporting Required Information ...........ccccovvevviievvene e Section 5.14(a)(ii)
Section 338()(10) EIECHIONS .......ccveiiiieiieeieee e s Section 7.1(a)
Section 338(N)(10) FOIMS........ccieieee e Section 7.1(c)
ST I [ PSR STRUPR PR Preamble
Seller Disclosure SChedule ..., Article 111
Seller Indemnified PartieS..........ccooiiiiiiieee e Section 10.2(a)
Seller OFfSet RIGNT .....c.vviieeee e Section 5.9(c)
Seller Retained Liabilities..........cooviiiiiiii e Section 10.1(a)
Seller TaxX INAEMNITEE .......ccveiieeciece e Section 7.2(b)
SEHEr'S FIEX PIAN ...c.viiiiceeceee ettt Section 6.2(f)
Specified IPH LiabilItIeS.......c.coveiiiiiiiieeee e Section 10.2(a)
Specified OBlIgatIONS.........ccvcoiiieiice e e Section 5.9(a)
Specified Tax-Related Claims ... Section 7.2(a)
SUDSIIArY CONEFACTS .....cvveiiciccie e Section 3.17
Tax Controlling Party .........coocvoieiiieiese e Section 7.4(c)
Tax Non-Controlling Party ...........ccceveiieiiieie e Section 7.4(c)
Third Party Claim ..o e Section 10.4(a)
LI LA Tot o OSSPSR Section 2.1
TEANSTEE TAXES .vvevieieeie ettt sttt e sreeste et e sreeneeeneenrees Section 7.10
Transferred Account BalanCes..........cccoovviiieiiiiiiicce e Section 6.2(f)
Transferred Company PEIrMILS .........cccvoiiiiiiieiesiese s Section 3.10
Union Pension PartiCiPantsS..........c.cocveiviieieene i Section 6.3(b)
WARN ACL. ... Section 5.4(a)(viii)
ARTICLE II
THE TRANSACTION

Section 2.1  Transfer of the Interests. Upon the terms and subject to the
conditions set forth in this Agreement (including, for the avoidance of doubt, Exhibit A), at the
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closing of the transactions contemplated by this Agreement (the “Closing™), Seller shall cause
AER to transfer, convey, assign and deliver to IPH, and IPH shall acquire, all of AER’s right,
title and interest in and to the Interests, free and clear of all Liens (the “Transaction™).

Section 2.2  Consideration. At the Closing, Seller shall cause AER to transfer
the Interests to IPH for (a) no cash payment, subject to adjustment, if any, pursuant to Section
2.4 (as such cash payment is adjusted, the “Consideration”) and (b) the mutual promises and
other good and valuable consideration set forth in this Agreement.

Section 2.3 Closing.

(@) The Closing shall take place at the offices of Wachtell, Lipton,
Rosen & Katz, 51 West 52nd Street, New York, New York 10019, at 10:00 a.m., New
York time, on the first Business Day of the month immediately following the month in
which all of the conditions set forth in Article VIII (other than those conditions that by
their nature are to be satisfied or waived at the Closing, but subject to the satisfaction
or waiver of those conditions) have been satisfied or waived or at such other place,
time or date as may be mutually agreed upon in writing by Seller and IPH. The date
on which the Closing occurs is referred to as the “Closing Date.” Upon the occurrence
of the Closing, such Closing shall be deemed to have been consummated as of 12:01
a.m. Prevailing Central Time on the Closing Date.

(b) At the Closing:

Q) Seller shall deliver, or cause to be delivered, to IPH appropriate
documentation reasonably acceptable to IPH evidencing the transfer of the Interests to
IPH and shall enter into the Transitional Services Agreement;

(i) IPH shall enter into the Transitional Services Agreement;

(iii)  Seller shall deliver the AERG Contribution Agreement
Amendment, duly executed at least one Business Day prior to the Closing Date, by
AERG and AIC,;

(iv) Seller shall deliver the Genco Asset Transfer Agreement
Amendment, duly executed at least one Business Day prior to the Closing Date, executed
by Genco and AIC; and

(v) Seller and IPH shall each deliver such other documents and
instruments as are required to be delivered pursuant to this Agreement.

Section 2.4  Closing Statement.

@) As promptly as practicable, but no later than 90 days after the
Closing Date, IPH will cause to be prepared and delivered to Seller the Closing
Statement accompanied by appropriate information and documentation in reasonable
detail supporting IPH’s calculations.
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(b) No fact or event, including any market or business development,
occurring after the Closing Date, and no change in GAAP or Law after the date of this
Agreement, shall be taken into consideration in the determination of the Closing
Statement.

(c) If Seller disagrees with IPH’s calculation of the Applicable
Amount, Seller may, within 30 days after delivery of the Closing Statement and
supporting information and documentation, deliver a written notice to IPH disagreeing
with IPH’s calculation of the Applicable Amount and setting forth Seller’s calculation
of such disputed items and the Applicable Amount. Any such notice of disagreement
shall specify those items or amounts as to which Seller disagrees and the basis for such
disagreement and shall be accompanied by appropriate information and documentation
in reasonable detail supporting Seller’s calculations. If no written notice of
disagreement is delivered to IPH within 30 days after delivery of the Closing
Statement, on such 30th day such Closing Statement shall be final and binding on the
parties hereto.

(d) If Seller duly and timely delivers a notice of disagreement
pursuant to Section 2.4(c), IPH and Seller shall, during the 30 days following such
delivery (the “Resolution Period”), use their commercially reasonable efforts to reach
agreement on the disputed items or amounts. If at the conclusion of the Resolution
Period there are any amounts remaining in dispute, then all amounts remaining in
dispute shall be promptly submitted to KPMG LLP (the “Neutral Auditors”) for the
purpose of calculating such amounts that remain in dispute. If KPMG LLP is
unwilling or unable to serve as the Neutral Auditors and Seller and IPH are unable to
agree on the Neutral Auditors within 15 days after the expiration of the Resolution
Period, then Seller and IPH shall each have the right to request the American
Arbitration Association to appoint the Neutral Auditors who in any event shall not be
the current auditors of Seller or IPH. Each party agrees to execute, if requested by the
Neutral Auditors, a reasonable engagement letter. All fees and expenses relating to the
work, if any, to be performed by the Neutral Auditors (i) shall be borne by IPH in the
proportion that the aggregate dollar amount of such items so submitted that are
successfully disputed by Seller (as finally determined by the Neutral Auditors) bears to
the aggregate dollar amount of all items so submitted and (ii) shall be borne by Seller
in the proportion that the aggregate dollar amount of such disputed items so submitted
that are unsuccessfully disputed by Seller (as finally determined by the Neutral
Auditors) bears to the aggregate dollar amount of all items so submitted. The Neutral
Auditors shall act as an arbitrator to determine, based solely on presentations by Seller
and IPH, and not by independent review, only those issues still in dispute. The
Neutral Auditors’ determination of any disputed amount shall not be higher than the
highest amount proposed by either party or lower than the lowest amount proposed by
either party. The Neutral Auditors’ determination shall be made within 45 days of
their selection, shall be set forth in a written statement delivered to Seller and IPH and
shall be final, binding and conclusive. The term “Adjusted Closing Statement,” as
used herein, shall mean the definitive Closing Statement agreed or the definitive
Closing Statement resulting from the determinations made by the Neutral Auditors in
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accordance with this Section 2.4(d) (in addition to those items theretofore agreed to by
Seller and IPH).

(e) During the period of IPH’s preparation of the Closing
Statement, the period of Seller’s review of the Closing Statement and the period of any
dispute within the contemplation of this Section 2.4, Seller and IPH shall, and IPH
shall cause the Transferred Company and its Subsidiaries to, cooperate reasonably and
provide each other and the Neutral Auditors on a timely basis access during normal
business hours to their respective books, records and personnel to the extent
reasonably requested by Seller, IPH or the Neutral Auditors, as applicable, and
necessary or useful in making the presentations and determinations contemplated in
Section 2.4(d), in Seller’s review of the Closing Statement contemplated in Section
2.4(c) and in IPH’s preparation of the Closing Statement contemplated in Section
2.4(a) and in accordance with, and subject to, Section 5.1(a) and Section 5.1(b), as
applicable.

()] If the Applicable Amount shown on the Adjusted Closing
Statement exceeds the Target Applicable Amount, IPH shall pay AER (or, if AER is
no longer in existence at such time, Seller) such excess, and if the Applicable Amount
shown on the Adjusted Closing Statement is less than the Target Applicable Amount,
Seller shall cause AER (or, if AER is no longer in existence at such time, Seller) to
pay IPH such shortfall. Any payments which are made pursuant to this Section 2.4
shall bear interest at 3% per annum from (and including) the Closing Date to (and
including) the date of such payment. Any payments made pursuant to this Section 2.4
and the interest thereon shall be paid by wire transfer in immediately available funds
to an account specified by the party to this Agreement not making such payment
within five Business Days after the Adjusted Closing Statement is agreed or deemed to
have been agreed to by IPH and Seller or the written statement of the Neutral Auditors
setting forth their determination regarding any remaining items in dispute is delivered
to Seller and IPH. Except as otherwise required pursuant to a Determination, for all
Tax purposes, any payments made pursuant to this Section 2.4(f) shall be treated as an
adjustment to the Consideration.

(9) IPH shall be entitled to deduct and withhold from payment of
the Consideration, or any other amounts (or any portion thereof) payable pursuant to
this Agreement, such amounts as are required to be deducted and withheld with
respect to the making of such payment under the Code or any other applicable Tax
Law. To the extent that amounts are so withheld and timely remitted by the
withholding party to the appropriate Governmental Entity, such withheld and remitted
amounts shall be treated for all purposes of this Agreement as having been paid to the
Person with respect to whom such withholding was made.

(h) Notwithstanding anything to the contrary in this Agreement, the
following shall not be treated as Cash or otherwise taken into account for purposes of
determining the Applicable Amount or the Closing Statement: (i) the amount of any
Insurance Proceeds, (ii) the Marketing Company Note, (iii) the Post-Closing Credit
Support, (iv) the AERG Retained Cash, (v) the Genco Retained Cash, (vi) the AEM
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Retained Cash and (vii) Cash held by the Transferred Company or its Subsidiaries in
an amount equal to the positive fair market value of the positions held by the
Transferred Company or any of its Subsidiaries associated with Seller’s removal of
2016 hedging positions as permitted by Section 5.9(e).

ARTICLE 11

REPRESENTATIONS AND WARRANTIES OF SELLER

Except as set forth in the disclosure schedule delivered to IPH prior to the execution of this
Agreement and attached hereto (the “Seller Disclosure Schedule™), Seller represents and
warrants to IPH as follows (for the avoidance of doubt, no representations or warranties are made
with respect to the Retained Plants, Retained Plant Assets, Retained Plant Liabilities, Put Assets
or Put Liabilities):

Section 3.1  Organization and Qualification; Subsidiaries; New AER.

€)) Each of Seller, DormantCo, the Transferred Company and each
Subsidiary of the Transferred Company is, and as of the Closing, New AER will be, a
corporation or other legal entity duly organized, validly existing and in good standing
under the Laws of the jurisdiction of its organization and the Transferred Company
and each Subsidiary thereof has all requisite corporate or other organizational power
and authority to own, lease and operate its property and assets, and carry on its
businesses as now being conducted and is qualified to do business and is in good
standing as a foreign corporation in each jurisdiction where the conduct of its business
requires such qualification, except where the failure to be so organized, existing,
qualified or in good standing or to have such power or authority would not,
individually or in the aggregate, reasonably be expected to have a Material Adverse
Effect. Section 3.1 of the Seller Disclosure Schedule sets forth a complete and
accurate list of each of the Subsidiaries of the Transferred Company, all of which are
wholly owned by the Transferred Company, except as noted in Section 3.1 of the
Seller Disclosure Schedule, and each Subsidiary’s jurisdiction of organization. None
of the Transferred Company or any of its Subsidiaries owns any equity in any Person
that is not a Subsidiary listed in such Section of the Seller Disclosure Schedule.

(b) At all times prior to the consummation of step 3 of the Pre-
Closing Reorganization, DormantCo has been a dormant trust or limited liability
company and has not conducted any activities or operations of any nature and has not
incurred any liabilities, nor has it owned any assets or had any employees.

(c) New AER will be formed solely for the purpose of engaging in
the transactions contemplated hereby and prior to the Closing will have engaged in no
other business activities and will have incurred no liabilities or obligations other than
() annual franchise taxes and (ii) as expressly contemplated herein. All of the issued
and outstanding equity interests of New AER, upon issuance and as of immediately
prior to the Closing, will be owned by AER.
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Section 3.2  Capitalization of the Transferred Company.

@) Seller owns 100% of the equity interests of AER. Following the
formation of New AER, the Interests will be duly authorized, validly issued, fully paid
and nonassessable and owned by AER free and clear of all Liens. Except for the
Interests (following the formation of New AER) or any interest held by the
Transferred Company, there are no shares of common stock, preferred stock or other
equity interests of the Transferred Company or its Subsidiaries authorized, reserved,
issued or outstanding, and there are no preemptive or other outstanding rights,
subscriptions, options, warrants, stock appreciation rights, stock-based performance
units, redemption rights, repurchase rights, convertible, exercisable, or exchangeable
securities or other agreements, arrangements or commitments of any character relating
to the issued or unissued share capital or other ownership interest in the Transferred
Company or its Subsidiaries or any other securities or obligations convertible or
exchangeable into or exercisable for, or giving any Person a right to subscribe for or
acquire or sell, any securities of the Transferred Company or any Subsidiary thereof,
and no securities evidencing such rights are authorized, issued or outstanding. Neither
the Transferred Company nor its Subsidiaries has any outstanding bonds, debentures,
notes or other obligations which provide the holders thereof the right to vote (or are
convertible or exchangeable into or exercisable for securities having the right to vote)
with the stockholders of the Transferred Company or its Subsidiaries on any matter.

(b) Genco owns 80% of the outstanding shares of capital stock or
other equity interest of EEI (“EEI Capital Stock™). All of the issued and outstanding
shares of EEI Capital Stock held by Genco are duly authorized, validly issued, fully
paid and nonassessable and owned by Genco free and clear of all Liens.

(c) All of the issued and outstanding shares of capital stock or other
equity interests of each of the Transferred Company’s Subsidiaries other than EEI is
duly authorized, validly issued, fully paid and non-assessable. The Transferred
Company’s ownership interest in each of its Subsidiaries is owned by the Transferred
Company or by a direct or indirect wholly owned Subsidiary of the Transferred
Company, free and clear of all Liens. Neither the Transferred Company nor any of its
Subsidiaries has entered into any commitment, arrangement or agreement, or is
otherwise obligated, to contribute capital, loan money or otherwise provide funds or
make additional investments in any other Person, other than with respect to
Subsidiaries of the Transferred Company.

(d) As of the date of this Agreement, there is no outstanding (i)
Debt or (ii) Transferred Company Debt, other than in the amounts identified in Section
3.2(d) of the Seller Disclosure Schedule.

Section 3.3 Authority Relative to this Agreement. Seller has all necessary

corporate power and authority, and has taken all corporate action necessary, to execute, deliver
and perform this Agreement and the Transitional Services Agreement and to consummate the
transactions contemplated by this Agreement and the Transitional Services Agreement in
accordance with the terms hereof and thereof, and as of the Closing, AER will have all necessary
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corporate or other power and authority and will have taken all corporate or other action
necessary to consummate the transactions contemplated by this Agreement in accordance with
the terms of this Agreement. This Agreement has been duly and validly executed and delivered
by Seller and, assuming the due authorization, execution and delivery of this Agreement by IPH,
constitutes, and the Transitional Services Agreement when executed and delivered by Seller, and
assuming the due authorization, execution and delivery of the Transitional Services Agreement
by IPH, shall constitute, a valid, legal and binding agreement of Seller, enforceable against Seller
in accordance with its terms, subject to the effect of any applicable Laws relating to bankruptcy,
reorganization, insolvency, moratorium, fraudulent conveyance or preferential transfers, or
similar Laws relating to or affecting creditors’ rights generally and subject, as to enforceability,
to the effect of general principles of equity (regardless of whether such enforceability is
considered in a proceeding at equity or at Law). No approval of the stockholders of Seller or of
EEI is required to authorize this Agreement or to consummate the transactions contemplated
hereby.

Section 3.4  Consents and Approvals; No Violations.

€)) No filing with or notice to, and no permit, order, authorization,
registration, consent or approval of, any Governmental Entity or any regional
transmission organization or independent system operator is required on the part of
Seller for the execution, delivery and performance by Seller of this Agreement or the
consummation by Seller and AER of the transactions contemplated by this Agreement,
except (i) obtaining the approval of the transactions contemplated by this Agreement
(other than any Alternative Gas Plant Transaction) by FERC pursuant to Section 203
of the FPA (the “Pre-Closing FERC Approval®); (ii) obtaining the approval of any
Alternative Gas Plant Transaction by FERC pursuant to Section 203 of the FPA,; (iii)
compliance with applicable requirements of the Communications Act to obtain the
consent of the FCC prior to the assignment to IPH of the licenses to operate the private
land mobile, microwave or maritime radio units associated with the Business or to the
transfer of control of the Transferred Company to IPH (the “ECC Approval®); (iv) any
requisite clearance under any investigation by any Governmental Entity under any
antitrust, competition or regulatory statute; (v) the filings, notices, permits,
authorizations, registrations, consents or approvals listed in Section 3.4(a) of the Seller
Disclosure Schedule, which, except as set forth in Section 8.2(f), are not conditions to
Closing; (vi) filing an appropriate, timely notice with the Surface Transportation
Board seeking an exemption from the Surface Transportation Board’s regulatory
approval requirements regarding the acquisition by IPH of the Coffeen and Western
Railroad Company and the Joppa & Eastern Railroad; or (vii) any such filings, notices,
permits, authorizations, registrations, consents or approvals the failure to make or
obtain would not reasonably be expected to be material to the Transferred Company
and its Subsidiaries, taken as a whole and would not prevent, materially delay or
materially impair the consummation of the transactions contemplated hereby.

(b) assuming compliance with the items described in clauses (i)
through (v) of Section 3.4(a), neither the execution, delivery and performance by
Seller of this Agreement or the Transitional Services Agreement nor the
consummation by Seller or AER of the transactions contemplated by this Agreement
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and the Transitional Services Agreement will (i) conflict with or result in any breach,
violation or infringement of any provision of the respective articles of incorporation or
by-laws (or similar governing documents) of Seller, AER, the Transferred Company or
any of their respective Subsidiaries; (ii) require a consent under, result in a breach,
violation or infringement of, or constitute (with or without due notice or lapse of time
or both) a default (or give rise to the creation of any Lien other than Permitted Liens or
any right of purchase, sale, termination, amendment, cancellation, modification or
acceleration, or result in the loss of benefit or increase in any fee, liability or other
obligations) under, any of the terms, conditions or provisions of any Material Contract;
or (iii) result in a violation or breach of, or infringe, any Law applicable to the
Transferred Company or its Subsidiaries or any of their respective properties or assets,
except in the case of (ii) or (iii) for breaches, violations, infringements, defaults, Liens
or other rights that would not reasonably be expected to, individually or in the
aggregate, (1) prevent, materially delay or materially impair the consummation of the
transactions contemplated by this Agreement; or (1) be material to the Transferred
Company and its Subsidiaries, taken as a whole.

Section 3.5  No Default. Seller has made available to IPH complete and correct
copies of the Transferred Company’s and its Subsidiaries’ articles of incorporation and by-laws
(or similar governing documents), each as amended as of the date of this Agreement. Neither the
Transferred Company nor any of its Subsidiaries is in default or violation of any term, condition
or provision of its articles of incorporation or by-laws (or similar governing documents), except
for defaults or violations that would not reasonably be expected to have a Material Adverse
Effect.

Section 3.6  Financial Statements; Liabilities.

(@) Section 3.6(a) of the Seller Disclosure Schedule sets forth (i) the
audited balance sheet, statement of operations and statement of cash flows of AER and
its Subsidiaries on a combined basis as of and for the years ended December 31, 2009,
2010 and 2011 (collectively, and with any notes thereto, the “Audited Year-End
Financial Statements”) and (ii) the unaudited balance sheet, statement of operations
and statement of cash flows of AER and its Subsidiaries on a combined basis as of and
for the nine months ended September 30, 2011 and September 30, 2012 (collectively,
and with any notes thereto, the “Interim Financial Statements” and together with the
Audited Year-End Financial Statements, the “Financial Statements”). The Financial
Statements have been prepared in accordance with GAAP applied on a consistent basis
(except as may be noted therein), and present fairly, in all material respects, the
combined financial position, combined cash flows and the combined results of
operations of AER and its Subsidiaries as of the respective dates thereof or the periods
then ended, except that the Interim Financial Statements do not include footnotes that
would be required by GAAP or normal year-end adjustments. The Financial
Statements have been prepared on a combined basis, and include all legal entities
which comprised AER and its Subsidiaries as of October 1, 2010, as well as certain
results of CILCORP, Inc., as further explained in Note 1 to the Audited Year-End
Financial Statements.
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(b) There are no liabilities or obligations of the Transferred
Company or its Subsidiaries of any nature, whether or not known or unknown,
accrued, contingent or otherwise, that would be required by GAAP to be reflected or
reserved against on a combined balance sheet of the Transferred Company and its
Subsidiaries (or disclosed in the notes thereto), other than those that (i) are reflected or
reserved against on the unaudited balance sheet of AER and its Subsidiaries on a
combined basis as of September 30, 2012; (ii) have been incurred in the ordinary
course of business consistent with past practice since September 30, 2012; (iii) are
expressly contemplated by this Agreement; (iv) have been fully discharged or paid off;
or (v) individually or in the aggregate, are not, and would not reasonably be expected
to be, material to the Transferred Company and its Subsidiaries or the Business, in
each case, taken as a whole.

Section 3.7  Absence of Certain Changes or Events. Since September 30, 2012,
(a) Seller, AER and its Subsidiaries have conducted the Business in the ordinary course
consistent with past practice; (b) there has not occurred any development, event, change or effect
that, individually or in the aggregate, has had or would reasonably be expected to have a Material
Adverse Effect; and (c) through the date of this Agreement, AER has not taken any action which,
if taken after the date hereof, would require the consent of IPH pursuant to Section 5.4(a)(iii),
Section 5.4(a)(ix) and Section 5.4(a)(xi).

Section 3.8  Litigation. As of the date of this Agreement, (i) there is no Action
pending or, to the Knowledge of Seller, threatened against AER or its Subsidiaries, or arising out
of the Business, except, in each case, that would not reasonably be expected to result in the
imposition of Losses in an amount in excess of $1,000,000, either individually or in the
aggregate (if arising from related Actions); and (ii) neither AER nor any of its Subsidiaries (or
the Business) is subject to any outstanding material Order, writ or injunction.

Section 3.9  Compliance with Laws. Excluding Environmental Laws and any
Order issued by a Governmental Entity arising under Environmental Laws which are the subject
of Section 3.14, none of the Transferred Company and its Subsidiaries or, solely with respect to
the conduct of the Business, Seller or its Subsidiaries (including, for the avoidance of doubt,
New AER as of the Closing Date) is, or since January 1, 2010 has been, in violation in any
material respect of any Laws or Orders issued by a Governmental Entity applicable to it, its
assets or properties or the conduct of the Business, except where the failure to be in compliance
has not been or would not reasonably be expected to be, individually or in the aggregate, material
to the Transferred Company and its Subsidiaries, taken as a whole.

Section 3.10 Permits. In each case excluding Environmental Permits (which are
covered in Section 3.14) and except as would not reasonably be expected to be material to the
Transferred Company and its Subsidiaries, taken as a whole, individually or in the aggregate, or
prevent, materially delay or materially impair the consummation of the transactions
contemplated by this Agreement, (a) the Transferred Company and its Subsidiaries hold all
permits, licenses, variances, exemptions, orders and other authorizations, consents and approvals
of all Governmental Entities necessary for the conduct of the Business (the “Transferred
Company Permits™); (b) such Transferred Company Permits are in full force and effect; (c) the
Transferred Company and its Subsidiaries are in compliance in all material respects with the
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terms of the Transferred Company Permits; (d) as of the date of this Agreement, there is no
investigation or proceeding pending or, to the Knowledge of Seller, threatened that would
reasonably be expected to result in the termination, revocation, modification, withdrawal,
suspension or restriction of any Transferred Company Permits; and (e) to the Knowledge of
Seller, none of the Transferred Company Permits upon its termination or expiration in the
ordinary due course will not be renewed or reissued in the ordinary course upon terms and
conditions substantially similar to its existing terms and conditions.

Section 3.11 Employee Benefit and Labor Matters.

(@) Section 3.11(a) of the Seller Disclosure Schedule sets forth a list
of each Transferred Company Benefit Plan and each material Seller Benefit Plan
(separately identifying which Benefit Plans are Transferred Company Benefit Plans
and which Benefit Plans are Seller Benefit Plans). Seller has made available to IPH a
copy of each Transferred Company Benefit Plan and each material Seller Benefit Plan
(or, in each case to the extent no such copy exists, an accurate description thereof).

(b) With respect to each Transferred Company Benefit Plan, Seller
has made available to IPH (to the extent applicable) a copy of: (i) the most recent
annual report (Form 5500 Series) and accompanying schedules, if any; (ii) the current
summary plan description and any material modifications thereto, if any; (iii) the most
recent annual financial report, if any; (iv) the most recent actuarial report, if any; and
(v) the most recent determination letter from the IRS, if any.

(c) No Benefit Plan is subject to Title IV of ERISA. No liability
under Title IV of ERISA has been incurred by the Seller or any ERISA Affiliate that
has not been satisfied in full when due, and no condition exists that presents a material
risk to Seller or any ERISA Affiliate of incurring a liability under Title IV of ERISA
other than for the payment of premiums payable to the Pension Benefit Guaranty
Corporation (all of which have been paid when due from Seller or its ERISA
Affiliates). No Benefit Plan subject to the minimum funding requirements of Section
412 of the Code or Section 302 of ERISA has failed to satisfy such funding
requirements (determined without regard to Section 412(c) of the Code and Section
302(c) of ERISA, respectively). Neither the Transferred Company nor any of its
Subsidiaries will have any liability under Title IV of ERISA in respect of any Seller
Benefit Plan after the Closing.

(d) All Transferred Company Benefit Plans have been operated, in
all material respects, in accordance with their terms and in compliance with applicable
Laws, including the applicable provisions of ERISA and the Code.

(e) Each Transferred Company Benefit Plan that is a “nonqualified
deferred compensation plan” (as defined in Section 409A(d)(1) of the Code) has been
maintained and operated in all material respects in compliance with Section 409A of
the Code and the guidance promulgated thereunder by the Department of Treasury and
the IRS.
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() Each Transferred Company Benefit Plan which is intended to be
qualified within the meaning of Section 401(a) of the Code has received a favorable
determination letter or opinion letter as to its qualification, and nothing has occurred,
whether by action or failure to act, that could reasonably be expected to cause the loss
of such qualification.

(9) No Transferred Company Employee or EEI Employee
participates in a Multiemployer Plan or in a plan that has two or more contributing
sponsors at least two of whom are not under common control, within the meaning of
Section 4063 of ERISA. None of the Transferred Company or its Subsidiaries or the
ERISA Affiliates of the Transferred Company or its Subsidiaries has incurred or
would reasonably be expected to incur any Withdrawal Liability that has not been
satisfied in full. No Transferred Company Benefit Plan is a multiple employer welfare
arrangement within the meaning of Section 3(40) of ERISA.

(h) Neither the execution and delivery of this Agreement nor the
consummation of the transactions contemplated by this Agreement will (either alone
or in conjunction with any other event such as termination of employment) (i) result in
any payment becoming due to any Transferred Company Employee or EElI Employee
or any other individual previously employed in respect of the Business; (ii) increase
any benefits otherwise payable to any Transferred Company Employee or EEI
Employee or any other individual previously employed in respect of the Business or
result in any acceleration of the time of payment, funding or vesting of any such
benefits; or (iii) give rise to the payment of any amount that would not be deductible
pursuant to the terms of Section 280G of the Code.

0] There is no (i) unfair labor practice, labor dispute (other than
nonmaterial routine individual grievances) or material labor arbitration proceeding
pending or, to the Knowledge of Seller, threatened against the Transferred Company
or its Subsidiaries relating to any of their businesses; (ii) material activity or
proceeding by a labor union or representative thereof to organize any employees of the
Transferred Company or its Subsidiaries; or (iii) lockout, strike, slowdown, work
stoppage or, to the Knowledge of Seller, threat thereof by or with respect to such
employees, nor have there been any such lockouts, strikes, slowdowns or work
stoppages within the past three years.

()] (i) Neither Seller, the Transferred Company nor any of its
Subsidiaries is a party to or bound by or currently negotiating any collective
bargaining agreement or other material Contract or material side letter with a labor
union or other labor organization applicable to Transferred Company Employees or
EEI Employees; (ii) with respect to Transferred Company Employees or EEI
Employees, neither the Seller, the Transferred Company nor any of its Subsidiaries is a
party to, or otherwise bound by, any consent decree with, or citation by, any
Governmental Entity relating to employees or employment practices; and (iii) there is
no material employment-related Action pending, or to the Knowledge of Seller,
threatened, against the Transferred Company or its Subsidiaries brought by or on
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behalf of any employee, prospective employee, former employee, retiree, labor
organization or other employee representative.

(k) Except as would not reasonably be expected to result in liability
to the Transferred Company and its Subsidiaries, the Transferred Company and its
Subsidiaries are in material compliance with all applicable laws respecting
employment and employment practices, including, without limitation, all laws
respecting terms and conditions of employment, health and safety, wages and hours,
child labor, immigration, employment discrimination, disability rights or benefits,
equal opportunity, plant closures and layoffs, affirmative action, workers’
compensation, labor relations, employee leave issues and unemployment insurance.

U] Neither the Transferred Company nor any of its Subsidiaries
have received (i) written notice of any unfair labor practice charge or complaint
pending or threatened before the National Labor Relations Board or any other
Governmental Entity against them; (ii) written notice of any material complaints,
grievances or arbitrations arising out of any collective bargaining agreement or any
other complaints, grievances or arbitration procedures against them; (iii) written notice
of any charge or complaint with respect to or relating to them pending before the
Equal Employment Opportunity Commission or any other Governmental Entity
responsible for the prevention of unlawful employment practices; (iv) written notice of
the intent of any Governmental Entity responsible for the enforcement of labor,
employment, wages and hours of work, child labor, immigration, or occupational
safety and health laws to conduct an investigation with respect to or relating to them or
notice that such investigation is in progress; or (v) written notice of any material
complaint, lawsuit or other proceeding pending or threatened in any forum by or on
behalf of any present or former employee of such entities, any applicant for
employment or classes of the foregoing alleging breach of any express or implied
contract of employment, any applicable law governing employment or the termination
thereof or other discriminatory, wrongful or tortious conduct in connection with the
employment relationship.

(m)  Neither the execution of this Agreement, the Transitional
Services Agreement, nor the consummation of the transactions contemplated hereby
and thereby will result in any breach or other violation of any collective bargaining
agreement, employment agreement or any other labor-related agreement to which the
Transferred Company or its Subsidiaries is a party.

(n) Except as would not reasonably be expected to result in liability
to the Transferred Company and its Subsidiaries, there are no pending or, to the
Knowledge of Seller, threatened claims by or on behalf of any of the Transferred
Company Benefit Plans or by any employee or beneficiary covered under any
Transferred Company Benefit Plan in such capacity (other than routine claims for
benefits).

(0) No Benefit Plan provides welfare benefits, including death or
medical benefits (whether or not insured), with respect to Transferred Company
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Employees or EElI Employees or any other individuals previously employed in respect
of the Business beyond their retirement or other termination of service, other than

(1) coverage mandated solely by applicable Law; (ii) death benefits or retirement
benefits under any “employee pension benefit plan” (as defined in Section 3(2) of
ERISA); (iii) benefits the full costs of which are fully provided for by insurance; or
(iv) benefits the full costs of which are borne by such individual or his or her
beneficiary.

(p) The employment duties of the individuals listed on Section
1.1(x) of the Seller Disclosure Schedule consist primarily of providing services to the
Business. The individuals listed on Section 1.1(x) of the Seller Disclosure Schedule
constitute, together with the EElI Employees and any other individuals performing
administrative support functions, all of the individuals required to operate the Business
in the ordinary course consistent with past practice.

Section 3.12 Real Property.

(a) Section 3.12(a) of the Seller Disclosure Schedule sets forth a
complete and accurate, in all material respects, list of all of the real property owned in
fee simple by the Transferred Company or any of its Subsidiaries as of the date of this
Agreement (the “Owned Real Property”). The Transferred Company and its
Subsidiaries, as applicable, have good and valid fee simple title to all Owned Real
Property and to all of the buildings, structure and other improvements located thereon
and affixed thereto, free and clear of all Liens, except Permitted Liens. As of the date
of this Agreement, neither Seller nor its Subsidiaries have received written notice of
any default, and to the Knowledge of the Seller, there is no default under any
restrictive covenants affecting the Owned Real Property and there has not occurred
any event that with the lapse of time or the giving of notice or both would constitute
such a default under any such restrictive covenant, except as would not, individually or
in the aggregate, reasonably be expected to have a material adverse effect to the
Transferred Company and its Subsidiaries, taken as a whole.

(b) Section 3.12(b) of the Seller Disclosure Schedule sets forth a
complete and accurate, in all material respects, list of all of the real property leased by
the Transferred Company or any Subsidiary thereof as lessee as of the date of this
Agreement that is material to the conduct of the Business (the “Leased Real Property”
and, together with the Owned Real Property, the “Real Property”). The Transferred
Company and its Subsidiaries, as applicable, have a leasehold or subleasehold (as
applicable) interest in all Leased Real Property and owns or has a leasehold interest in
all of the buildings, structures and other improvements located thereon and affixed
thereto, free and clear of all Liens, except Permitted Liens. (i) All leases and subleases
for the Leased Real Property under which the Transferred Company or any of its
Subsidiaries is a lessee or sublessee (a) are in full force and effect and are enforceable
against the respective lessors, in accordance with their respective terms, subject to
Permitted Liens and the effect of any applicable Laws relating to bankruptcy,
reorganization, insolvency, moratorium, fraudulent conveyance or preferential
transfers, or similar Laws relating to or affecting creditors’ rights generally and
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subject, as to enforceability, to the effect of general principles of equity (regardless of
whether such enforceability is considered in a proceeding in equity or at Law) and (b)
will continue to be in full force and effect immediately following the Closing, and (ii)
as of the date of this Agreement, neither Seller nor any of its Subsidiaries has received
any written notice of any default under any such lease or sublease affecting the Leased
Real Property and to the Knowledge of Seller, no event has occurred or conditions
exist that, if not cured, with the giving of notice, the passage of time, or both, would
constitute a material default or that would permit the termination of any such lease or
sublease, except as in each of cases (i) and (ii) would not, individually or in the
aggregate, reasonably be expected to have a material adverse effect to the Transferred
Company and its Subsidiaries, taken as a whole.

(c) Section 3.12(c) of the Seller Disclosure Schedule sets forth, to
the Knowledge of Seller, a complete and accurate, in all material respects, list of all
easements, licenses, crossing agreements or other agreements as of the date of this
Agreement benefiting, entered into or obtained by Seller or the Transferred Company
or any of its Subsidiaries with respect to any gas, electric or water supply rights or
other utility or access rights whether or not appurtenant to the Owned Real Property or
Leased Real Property, and which burden real properties owned by parties other than
the Transferred Company or any of its Subsidiaries and which are material to the
conduct of the Business. All such easements, licenses or other agreements are (i) free
and clear of all Liens granted by the Transferred Company or Subsidiary thereof,
except Permitted Liens and (ii) except as would not, individually or in the aggregate,
reasonably be expected to have a Material Adverse Effect, in full force and effect and
either the Transferred Company or its Subsidiaries holds a valid and existing, legally
binding and enforceable interest under such easement, licenses or other agreement. To
the Knowledge of Seller, (x) as of the date of this Agreement, neither Seller nor any of
its Subsidiaries has received any written notice of any default which remains uncured
under any such easement, licenses or other agreement and to the Knowledge of Seller,
no event has occurred or conditions exist that, if not cured, with the giving of notice,
the passage of time, or both, would constitute a material default or that would permit
the termination of any such easement, licenses or other agreement and (y) such
easement, licenses or other agreements will continue to be in full force and effect
immediately following the Closing, except as would not, individually or in the
aggregate, reasonably be expected to have a material adverse effect to the Transferred
Company and its Subsidiaries, taken as a whole.

(d) There are no leases, subleases, licenses, concessions or other
agreements granting to any party or parties the right of use or occupancy of any
portion of the Real Property, except as would not, individually or in the aggregate,
reasonably be expected to have a material adverse effect to the Transferred Company
and its Subsidiaries, taken as a whole.

(e) None of the Transferred Company or its Subsidiaries have

received any written notice from any Governmental Entity and, to the Knowledge of
Seller, there does not exist any condemnation, expropriation or other proceeding in
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eminent domain pending or threatened, against any Real Property or any material
portion thereof or material interest therein.

Section 3.13 Taxes. (i) All material Tax Returns required to have been filed by
or with respect to the Transferred Company or any of its Subsidiaries or any of their respective
assets (including Combined Tax Returns) have been timely filed (taking into account
extensions), and all such Tax Returns are true, correct and complete in all material respects;

(i) all material Taxes imposed on or with respect to the Transferred Company or any of its
Subsidiaries or any of their respective assets have been paid in full or will be paid in full by the
due date thereof; (iii) there is no action, suit, proceeding, investigation, audit or claim ongoing,
pending, threatened in writing or within the Knowledge of Seller with respect to any material
Taxes of the Transferred Company or its Subsidiaries; (iv) none of the Transferred Company or
its Subsidiaries has granted any extension or waiver of the statute of limitations with respect to
any material Tax, which period (after giving effect to any extension or waiver) has not yet
expired, nor have the Transferred Company or its Subsidiaries received any request for such
extension from any taxing authority which request is still outstanding; (v) the Transferred
Company and its Subsidiaries has complied in all material respects with all applicable Laws
relating to the payment and withholding of Taxes and has duly and timely withheld and paid over
to the appropriate taxing authorities all material amounts required to be so withheld and paid
over; (vi) none of the Transferred Company or any of its Subsidiaries has participated in any
“listed transaction” within the meaning of Treasury Regulations Section 1.6011-4; (vii) Seller
and its relevant Affiliates are eligible to make an election under Section 338(h)(10) of the Code
with respect to the sale of the stock of the Section 338(h)(10) Subsidiary and no consent is
required from any third party with respect to any such election; (viii) each Subsidiary of the
Transferred Company is classified for U.S. federal income tax purposes either (A) as a
corporation under Treasury Regulations Section 301.7701-2(b)(1) or (B) as it would be classified
by default under Treasury Regulations Section 301.7701-3(b); (ix) neither the Transferred
Company nor any of its Subsidiaries (A) is or has ever been a member of an affiliated group of
corporations filing a Combined Tax Return (other than an affiliated group of which Seller or the
Transferred Company is or was the common parent), or (B) has any liability for the material
Taxes of any Person (other than the Transferred Company or any of its Subsidiaries) under
Treasury Regulations Section 1.1502-6 (or any similar provision of any state, local, or foreign
Law), as a transferee or successor, by contract, or otherwise; (x) neither the Transferred
Company nor any of its Subsidiaries is a party to, or bound by, or has any obligation under, any
tax allocation or sharing agreement or similar contract or arrangement or any agreement that
obligates it to make any payment computed by reference to the Taxes, taxable income or taxable
losses of any other Person other than (A) the Seller Group Tax Sharing Agreement and (B)
customary gross-up and indemnification provisions in credit agreements, derivatives, leases,
supply agreements and similar agreements entered into in the ordinary course of business; (xi)
neither the Transferred Company nor any of its Subsidiaries has been either a “distributing
corporation” or a “controlled corporation” in a distribution in which the parties to such
distribution treated the distribution as one to which Section 355 of the Code is applicable; (xii)
no closing agreement pursuant to Section 7121 of the Code (or any similar provision of any state,
local or foreign Law) has been entered into by or with respect to the Transferred Company or
any of its Subsidiaries; (xiii) none of the Transferred Company nor any of its Subsidiaries is a
“real estate entity” under Illinois Law; (Xxiv) there are no material Liens for Taxes upon any of
the property of the Transferred Company or its Subsidiaries other than Permitted Liens; (xv)
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none of the assets of Genco or its Subsidiaries are treated as “tax-exempt bond financed
property” under Section 168(g)(1)(C) of the Code; (xvi) no claim has ever been made by a taxing
authority in a jurisdiction where the Transferred Company or any of its Subsidiaries do not file
Tax Returns that the Transferred Company or any of its Subsidiaries is or may be subject to
taxation by that jurisdiction; and (xvii) since its formation and at all times through the Closing,
New AER will be treated as a “disregarded entity” within the meaning of Treasury Regulations
Section 301.7701-2; and (xviii) immediately after the Closing, the aggregate Inside Tax Basis
will be equal to or greater than the aggregate amount of Section 461(h) Liabilities of Genco and
EEI. It is agreed and understood that no representation or warranty is made by Seller in this
Agreement with respect to Taxes, other than the representations and warranties set forth in this
Section 3.13 and Section 3.11.

Section 3.14 Environmental Matters. As of the date of this Agreement:

() no property (including buildings and any other structures)
currently or formerly owned, leased or operated by the Transferred Company or its
Subsidiaries, or any other property, contains or has had any actual or, to the
Knowledge of Seller, threatened release of any Hazardous Material that would
reasonably be expected to result in material liability for the Transferred Company or
its Subsidiaries under any Environmental Law;

(b) neither the Transferred Company nor any of its Subsidiaries is
subject to or, to the Knowledge of Seller, threatened with, any material Order, writ,
injunction or other agreement with any Governmental Entity or any third party relating
to any Environmental Law;

(c) the Transferred Company and its Subsidiaries are in material
compliance with all and, except for matters which have been fully resolved with no
further liability or obligations to the Transferred Company or any of its Subsidiaries,
have not, within the last five years or, to the Knowledge of Seller, during any prior
time, materially violated any, Environmental Laws or Orders arising under
Environmental Laws, which compliance includes the possession of all approvals,
permits, licenses, variances, exemptions, orders, consents, emissions allowances,
registrations and other authorizations required under Environmental Laws to conduct
the Business (“Environmental Permits™), and compliance with the terms and
conditions thereof. Prior to the Closing, Seller has operated the Plants subject to the
Air Variance so as to ensure compliance with the overall SO2 annual emission rate
limit imposed by the Air Variance and the overall NOx annual and seasonal emission
rate limits imposed by 35 Ill. Admin. Code 225.233(e)(3)(B), for the remainder of the
calendar year (or ozone season with respect to the NOx seasonal emission rate limit)
without material operational changes or costs’.

(d)  within the last five years or, to the Knowledge of Seller, during
any prior time, except for matters which have been fully resolved with no further
liability or obligations to the Transferred Company or any of its Subsidiaries, (i) there
is no material civil, criminal or administrative Action pending or, to the Knowledge of
Seller, threatened against the Transferred Company or its Subsidiaries, and none of
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Seller nor the Transferred Company or any of its Subsidiaries has received any notice,
demand letter, claim or request for information, in each case regarding any actual or
alleged material violation of, or liability under, any Environmental Law; (ii) without
limiting the generality of the foregoing, there are no pending or, to the Knowledge of
the Seller, threatened Actions against the Transferred Company or its Subsidiaries
involving any CCB Liabilities other than the Duck Creek Complaint and in relation to
the White & Brewer Landfill; and (iii) there are no facts, circumstances, or conditions
which could reasonably be expected to form the basis of any such Action, notice,
demand letter, claim or request for information against or involving the Transferred
Company or any of its Subsidiaries;

(e) all Environmental Permits currently held by Seller, the
Transferred Company and its Subsidiaries are identified in Section 3.14(e)(i) of the
Seller Disclosure Schedule and, except as specifically identified in Section 3.14(e)(ii)
of the Seller Disclosure Schedule, all Environmental Permits are in full force and
effect, and no proceeding or investigation to modify, suspend, revoke, withdraw,
terminate or otherwise limit any Environmental Permit is pending or, to the
Knowledge of Seller, threatened, and Seller has no Knowledge that any such
Environmental Permit upon its termination in ordinary due course will not be renewed
or reissued in ordinary due course upon terms and conditions substantially similar to
its existing terms and conditions;

() no enforcement or similar action has been taken or, to the
Knowledge of Seller, threatened by any Governmental Entity or any third party in
connection with the expiration, continuance or renewal of any Environmental Permit;
and

(9) Seller has delivered or otherwise made available for inspection
to IPH true, complete and correct copies (or true, complete or correct in all material
respects summaries thereof) of all material Environmental Records (including Phase |
environmental site assessments and Phase 11 environmental site assessments) studies,
analyses, tests or monitoring in the possession of or reasonably available to the
Transferred Company or any of its Subsidiaries, except for such Environmental
Records the disclosure of which to IPH would, in the reasonable opinion of counsel to
Seller, result in the loss of any existing attorney-client privilege with respect to such
Environmental Records to which Seller or any of its Subsidiaries, or any of its or their
respective properties, rights or assets, is subject.

Notwithstanding anything to the contrary in this Agreement, the representations and
warranties in this Section 3.14 are Seller’s sole and exclusive representations and warranties with
respect to Environmental Laws, Environmental Permits, environmental matters and any
liabilities and Actions arising under or related to Environmental Laws.

Section 3.15 Material Contracts.

@ Section 3.15 of the Seller Disclosure Schedule sets forth as of
the date of this Agreement a true and complete list of the following Contracts
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including purchase orders and invoices and all amendments related thereto to which
any of Seller (to the extent applicable to the Business), AER and AER’s Subsidiaries is
a party or any of their respective assets are bound (the “Material Contracts”), true and
correct copies of which have been made available to IPH:

Q) that would be reasonably expected to involve the payment of or
receipt by the Transferred Company or one of its Subsidiaries in excess of $1,000,000 for
each individual Contract or series of related Contracts or $2,500,000 in the aggregate for
all such Contracts;

(i) any futures, forward, swap, collar, put, call, floor, cap, option or
other similar Contract (collectively, “Derivative Products™), including with respect to
electricity (including capacity and ancillary services products related thereto), natural gas,
fuel oil, coal, emissions allowances and offsets, and other commodities, currencies,
interest rates and indices;

(iii)  (x) that are Contracts for the future purchase, exchange or sale of
physical electric power in any form, including electricity, capacity or any ancillary
services products related thereto, or an obligation of the Transferred Company or any of
its Subsidiaries to deliver electric power in any form pursuant to physical load obligations
(which, for the avoidance of doubt, Seller and IPH agree are types of Derivative Products
for purposes of this Agreement), (y) tolling agreements relating to the generation and sale
of electricity or (z) that relates to the acquisition or disposition of a business or facility by
the Transferred Company or any of its Subsidiaries or by Seller (to the extent applicable
to the Business) that impose material ongoing obligations on the Transferred Company or
any of its Subsidiaries;

(iv)  thatis any non-competition Contract or other Contract that
purports to limit in any material respect either the type of business in which the
Transferred Company or its Subsidiaries may engage or the geographic area in which any
of them may so engage;

(v)  thatis any indenture, credit agreement, letter of credit,
reimbursement agreement related to a letter of credit, loan agreement, security agreement,
guarantee, note, mortgage or other evidence of Debt under which the Transferred
Company or any of its Subsidiaries has created, incurred, assumed or guaranteed (or may
create, incur, assume or guarantee) Debt in each case in excess of $1,000,000;

(vi)  (x) that is a guarantee or Credit Support instrument issued by, or
on behalf of, the Transferred Company or any of its Subsidiaries or otherwise in support
of or for the benefit of the Transferred Company or its Subsidiaries or (y) that provides a
counterparty of the Transferred Company or any of its Subsidiaries the right, whether or
not conditional, to require collateral posting or some other form of Credit Support to be
provided by, or on behalf of, the Transferred Company or its Subsidiary party thereto;

(vii) that provides for any sale leaseback arrangement with payments in
excess of $1,000,000;
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(viii) that is a Contract for the acquisition of capital equipment
containing any future capital expenditure obligations of the Transferred Company or its
Subsidiaries (or otherwise relating to the Business) in excess of $1,000,000;

(ix)  thatis a joint venture, partnership or other similar agreement or
that is a stockholders, registration rights or similar agreement;

(x) that is a collective bargaining agreement or other Contract with a
labor union or other labor organization;

(xi)  that are Contracts for the purchase, exchange or sale of coal,
natural gas, fuel oil or other fuels, water or other commodities used for generation of
electricity that provide for the payment by or to the Transferred Company or one of the
Transferred Company’s Subsidiaries in excess of $1,000,000 during the remaining life of
the Contract;

(xii)  Contracts for the future transportation or transmission of coal,
natural gas, fuel oil or other fuels, electric power, water or any other commodity, that
involve the payment by or to the Transferred Company or one of the Transferred
Company’s Subsidiaries in excess of $1,000,000 during the remaining life of the
Contract;

(xiii) Contracts with respect to storage, parking, loaning, distribution,
wheeling, facility or meter construction, unloading, delivery or balancing of natural gas
that involve the payment by or to the Transferred Company or one of the Transferred
Company’s Subsidiaries in excess of $2,500,000 during the remaining life of the
Contract;

(xiv) except as described in any other clause of this Section 3.15(a), all
other Contracts (A) for the future sale or acquisition of any asset or (B) that grant a right
or option to purchase any asset, other than in each case Contracts entered into in the
ordinary course of business relating to any asset with respect to which the Transferred
Company or one of the Transferred Company’s Subsidiaries is entitled to receive or is
required to pay less than $100,000 for each individual Contract or $250,000 in the
aggregate for all such Contracts;

(xv)  Leased Real Property leases;

(xvi) Contracts granting a Lien (other than a Permitted Lien) on any of
the assets of the Transferred Company or one of the Transferred Company’s Subsidiaries;

(xvii) except as described in any other clause of this Section 3.15(a), all
Contracts for the provision of operation, maintenance or management (including
administration, energy management, dispatch, scheduling or market participant services)
of any material asset or business activity of the Transferred Company or one of the
Transferred Company’s Subsidiaries, other than in each case Contracts with respect to
which the Transferred Company or a Subsidiary of the Transferred Company is entitled is
required to pay less than $1,000,000;
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(xviii) the Put Option Agreement and the Put Option Asset Purchase
Agreement; and

(xix) any Contract not otherwise described in clauses (i) through (xvii)
above the breach, termination, or expiration of which would have a material adverse
effect to the Transferred Company or any of its Subsidiaries, taken as a whole.

(b) Each Material Contract is a legal, valid and binding obligation
of Seller (to the extent applicable to the Business), the Transferred Company or one of
the Transferred Company’s Subsidiaries, as applicable, and, to the Knowledge of
Seller, on each counterparty and is in full force and effect, and neither the Transferred
Company nor any of its Subsidiaries, nor to the Knowledge of Seller, any other party
thereto, is in breach of, or in default under, any such Material Contract, and no event
has occurred that with notice or lapse of time or both would constitute such a breach or
default thereunder by the Transferred Company or its Subsidiaries, or, to the
Knowledge of Seller, any other party thereto, except for such failures to be valid,
binding or in full force and effect and such breaches and defaults that, individually or
in the aggregate, have not had and would not reasonably be expected to have,
individually or in the aggregate, a material effect on the Transferred Company and its
Subsidiaries, taken as a whole. As of the date of this Agreement, none of Seller, the
Transferred Company or any of its Subsidiaries has received written notice from any
other party to any Material Contract that such other party intends to terminate, cancel
or not renew any such Material Contract. Neither the execution of this Agreement nor
the consummation of the transactions contemplated hereby will result in any breach or
other violation of any Material Contract.

(c) Section 3.15(c) of the Seller Disclosure Schedule sets forth as of
the date of this Agreement a true and complete list of the Contracts (the “Affiliate
Agency Contracts”) under which Seller or any of its Subsidiaries (including the
Transferred Company and its Subsidiaries) has the authorization to act as agent (an
“Affiliate Agent”) for the Transferred Company or any of its Subsidiaries as principal
(the “Principal”). Each Affiliate Agent has all required authority from the applicable
Principal to act as agent under the applicable Affiliate Agency Contract and has no
liability with respect to any obligation of the Principal thereunder.

Section 3.16 Intellectual Property.

@) The Transferred Company and its Subsidiaries own or have the
right to use all material Intellectual Property Rights used in or necessary for the
conduct of the Business as currently conducted or planned to be conducted by them
(the “Company Intellectual Property Rights”) free and clear of all liens and
encumbrances. In addition to, and in no way in limitation of the foregoing, at or prior
to Closing, AER or its Subsidiaries shall hold a valid license for, or otherwise have
valid right to use, any software used in or necessary for the conduct of the Business as
currently conducted.
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(b) (i) No Company Intellectual Property Right is subject to any
outstanding judgment, injunction, Order or agreement materially restricting the use
thereof by the Transferred Company or its Subsidiaries or materially restricting the
licensing thereof by the Transferred Company or its Subsidiaries to any Person; (ii) to
the Knowledge of Seller, neither Transferred Company nor any of its Subsidiaries nor
the conduct of the Business has infringed, misappropriated or otherwise violated any
Intellectual Property Right of any other Person; and (iii) neither the Transferred
Company nor any of its Subsidiaries has received any written notice asserting a claim,
pending or not, with respect to its use of any Intellectual Property in the conduct of the
Business, except as, in the case of each clause (i), (ii) and (iii), as would not
reasonably be expected to have a material adverse effect to the Transferred Company
or its Subsidiaries, taken as a whole.

(c) To the Knowledge of Seller, as of the date of this Agreement,
no person is infringing the Company Intellectual Property Rights.

Section 3.17 Intercompany Arrangements. Section 3.17 of the Seller Disclosure

Schedule lists, as of the date of this Agreement, all arrangements, understandings and Contracts
(a) between or among the Transferred Company or any of its Subsidiaries, on the one hand, and
(i) Seller or any Subsidiary of Seller (other than the Transferred Company and its Subsidiaries)
or (ii) any executive officer or director of Seller or any Subsidiary of Seller (other than any
Benefit Plan), on the other hand (such arrangements, understandings and Contracts described in
clauses (i) and (ii), “Affiliate Contracts”) and (b) between or among any of the Transferred
Company and its Subsidiaries (“Subsidiary Contracts™).

Section 3.18 Brokers. No broker, finder or investment banker is entitled to any
brokerage, finder’s or other fee or commission in connection with the transactions contemplated
by this Agreement based upon arrangements made by or on behalf of Seller. Seller shall be
solely responsible for the fees of the entities referred to in Section 3.18 of the Seller Disclosure
Schedule.

Section 3.19  Sufficiency of Assets. At the Closing, the Transferred Company
and its Subsidiaries will, taking into account the Transitional Services Agreement, have good and
valid title to, or valid leasehold interests in (free and clear of all Liens other than Permitted
Liens) or have the right to use all of the assets necessary to conduct in all material respects the
Business as conducted as of the date of this Agreement. Except for the Affiliate Contracts and
Existing Joint Contracts listed on Section 5.16(a) of the Seller Disclosure Schedule, there are no
additional Contracts to which Seller or any of its Affiliates (other than the Transferred Company
or any of its Subsidiaries) is a party that relate primarily to or are necessary to operate the
Business as conducted as of the Closing.

Section 3.20 Regqulatory Status. The Transferred Company is not a “public
utility” as defined in the FPA. Section 3.20 of the Seller Disclosure Schedule identifies each of
the Transferred Company’s Subsidiaries that are “public utilities” as defined in the FPA and are
subject to regulation by FERC as public utilities. Each Subsidiary of the Transferred Company
selling electric energy, capacity and/or certain ancillary services at wholesale subject to the
jurisdiction of FERC under the FPA has been authorized by FERC to make wholesale sales of
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electric energy, capacity and certain ancillary services at market-based rates pursuant to Section
205 of the FPA, subject to the limitations, exemptions, and waivers listed in Section 3.20 of the
Seller Disclosure Schedule. Neither the Transferred Company nor any of its Subsidiaries is
subject to regulation as a “public utility” or “public service company” (or similar designation)
with respect to its rates, securities issuances, capital structure or other matters by any state
Governmental Entity.

Section 3.21 Insurance. Section 3.21 of the Seller Disclosure Schedule sets
forth a true and complete list, as of the date of this Agreement, of all material insurance policies
or programs of self-insurance maintained by or for the benefit of the Transferred Company or
any of its Subsidiaries (collectively, the “Insurance Products”) and the current lines of coverage,
effective dates, insurers, policy numbers, limits and deductibles with respect thereto. Except as
would not be material to the Business, (a) all Insurance Products are valid and binding and in full
force and effect and the applicable insured parties have complied in all material respects with the
provisions of such Insurance Products, (b) all premiums due thereunder and payable have been
paid, and (c) as of the date of this Agreement, no written notice of cancellation or termination
has been received by Seller, the Transferred Company or any of its Subsidiaries with respect to
any Insurance Products, other than customary notices received at the end of policy periods.

Section 3.22 Trading Activities. The Transferred Company has adopted a
corporate risk policy that contains commodities risk policies (the “Commodity Risk Policy”)
with respect to risk parameters, limits and guidelines (the “Company Trading Guidelines”). The
Transferred Company has provided a true and complete copy of the Commaodity Risk Policy to
IPH prior to the date of this Agreement, and the Commaodity Risk Policy contains a true and
correct description of the practice of the Transferred Company and its Subsidiaries with respect
to Derivative Products, as of the date of this Agreement. As of the date of this Agreement,
except for exceptions approved in accordance with the Commodity Risk Policy, otherwise
handled in all material respects according to the Commaodity Risk Policy as in effect at the time
at which such exceptions were handled or as expressly permitted pursuant to Section 5.9(e), the
Transferred Company and its Subsidiaries are operating in compliance with the Commodity Risk
Policy and all Derivative Products of the Transferred Company or any of its Subsidiaries were
entered into in accordance with the Commodity Risk Policy, the Company Trading Guidelines,
applicable Law and policies of any Governmental Entity. At no time since September 30, 2012,
has the net position resulting from all Derivative Products (the “Net Company Position”) not
been within the risk parameters in all material respects that are set forth in the Company Trading
Guidelines except for such Net Company Positions that have been subsequently corrected in
accordance with the Company Trading Guidelines.

Section 3.23 Genco. Genco is a reporting company as a voluntary filer under
the Securities Exchange Act of 1934, as amended (the “Exchange Act™), is in full compliance
with all requirements thereunder and, since the date of the Genco 2032 Notes Registration Rights
Agreement, has timely filed with the Securities Exchange all reports required to be filed by it
under the Exchange Act. No Additional Interest (as defined in each of the Genco 2032 Notes
Registration Rights Agreement and the Genco 2018 Notes Registration Rights Agreement, as
applicable) has been assessed or accrued on (a) the Securities (as defined in the Genco 2032
Notes Registration Rights Agreement) pursuant to Section 6(a)(iii) of the Genco 2032 Notes
Registration Rights Agreement or (b) the Notes or the Exchange Notes (in each case as defined
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in the Genco 2018 Notes Registration Rights Agreement) pursuant to Section 2(e)(iv) of the
Genco 2018 Notes Registration Rights Agreement.

Section 3.24 No Requlatory Impediment. To the Knowledge of Seller, there is
no material fact relating to Seller or any of its Affiliates’ respective businesses, operations,
financial condition or legal status, including any officer’s, director’s or current employee’s
status, that would reasonably be expected to impair the ability of the parties to this Agreement to
obtain, on a timely basis, any authorization, consent, Order, declaration or approval of, or ability
to contract with, any Governmental Entity or third party necessary for the consummation of the
transactions contemplated by this Agreement.

Section 3.25 Critical Asset and Critical Cyber Asset Designation. To the extent
required by Law, Seller has assessed the Transferred Company and its Subsidiaries pursuant to
the methodology set forth under the Critical Infrastructure Protection Standards and has
determined that, as of the date of this Agreement, none of the assets of the Transferred Company
or its Subsidiaries constitute Critical Assets or Critical Cyber Assets.

Section 3.26 Put Guaranty. The Put Guaranty is in full force and effect. No
event has occurred which, with or without notice, lapse of time or both, would constitute a
default on the part of Seller under the Seller Guaranty.

Section 3.27 No Other Representations or Warranties. Except for the
representations and warranties contained in this Agreement or the Transitional Services
Agreement, none of Seller, the Transferred Company or its Subsidiaries nor any of their
respective agents, Affiliates, officers, directors, employees, agents, representatives, nor any other
Person, makes or shall be deemed to make any representation or warranty to IPH, express or
implied, at law or in equity, on behalf of Seller or the Transferred Company or its Subsidiaries or
any Affiliate of Seller or the Transferred Company or its Subsidiaries, and Seller, the Transferred
Company or its Subsidiaries and each of their respective Affiliates by this Agreement disclaim
any such representation or warranty, whether by Seller, the Transferred Company or its
Subsidiaries, or any of their respective agents, Affiliates, officers, directors, employees, agents or
representatives or any other Person, notwithstanding the delivery or disclosure to IPH, or any of
its officers, directors, employees, agents or representatives or any other Person of any
documentation or other information by Seller, the Transferred Company or its Subsidiaries or
any of their respective agents, Affiliates, officers, directors, employees, agents or representatives
or any other Person with respect to any one or more of the foregoing.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES
OF PURCHASER

Except as set forth in the disclosure schedule delivered to Seller prior to the execution of this
Agreement and attached hereto (the “IPH Disclosure Schedule™), IPH represents and warrants to
Seller as follows:
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Section4.1  Organization and Qualification. IPH is duly organized, validly
existing and in good standing under the Laws of the State of Delaware, and has all requisite
power and authority to own, lease and operate its properties and assets and to carry on its
business as now being conducted and is qualified to do business and is in good standing as a
foreign corporation in each jurisdiction where the ownership, leasing or operation of its
properties or assets or conduct of its business requires such qualification, except where any such
failure to be so organized, validly existing, qualified, in good standing or to have such power and
authority would not, individually or in the aggregate, reasonably be expected to have a material
adverse effect on the ability of IPH to consummate the transactions contemplated by this
Agreement.

Section 4.2 Authority Relative to this Agreement. IPH has all necessary power
and authority, and has taken all action necessary, to execute, deliver and perform this Agreement
and the Transitional Services Agreement, and to consummate the transactions contemplated by
this Agreement and the Transitional Services Agreement in accordance with the terms hereof and
thereof. This Agreement and the Transitional Services Agreement each has been duly and
validly executed and delivered by IPH and, assuming the due authorization, execution and
delivery of this Agreement and the Transitional Services Agreement by Seller, constitutes a
valid, legal and binding agreement of IPH, enforceable against IPH in accordance with its terms,
subject to the effect of any applicable Laws relating to bankruptcy, reorganization, insolvency,
moratorium, fraudulent conveyance or preferential transfers, or similar Laws relating to or
affecting creditors’ rights generally and subject, as to enforceability, to the effect of general
principles of equity (regardless of whether such enforceability is considered in a proceeding at
equity or at Law).
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Section 4.3  Consents and Approvals; No Violations.

@) No filing with or notice to, and no permit, authorization,
registration, consent or approval of, any Governmental Entity or any regional
transmission organization or independent system operator is required on the part of
IPH for the execution, delivery and performance by IPH of this Agreement or the
consummation by IPH of the transactions contemplated by this Agreement, except
(i) obtaining the Pre-Closing FERC Approval, (ii) the filings, notices, permits,
authorizations, consents or approvals listed in Section 4.3(a) of the IPH Disclosure
Schedule, which are not conditions to Closing; (iii) obtaining the FCC Approval; (iv)
any requisite clearance under any investigation by any Governmental Entity under any
antitrust, competition or regulatory statute; (v) filing an appropriate, timely notice with
the Surface Transportation Board seeking an exemption from the Surface
Transportation Board’s regulatory approval requirements regarding the acquisition by
IPH of the Coffeen and Western Railroad Company and the Joppa & Eastern Railroad;
and (vi) such filings, notices, permits, authorizations, orders, registrations, consents or
approvals the failure of which to have been obtained or made would not, individually
or in the aggregate, reasonably be expected to prevent, materially delay or materially
impair the ability of IPH to consummate the transactions contemplated by this
Agreement.

(b) Assuming compliance with the items described in clauses (i)
through (v) in Section 4.3(a), neither the execution, delivery and performance by IPH
of this Agreement or the Transitional Services Agreement nor the consummation by
IPH of the transactions contemplated by this Agreement and the Transitional Services
Agreement will (i) conflict with or result in any breach, violation or infringement of
any provision of the respective articles of incorporation or by-laws (or similar
governing documents) of IPH or any of its Subsidiaries; (ii) require a consent under,
result in a breach, violation or infringement of, or constitute (with or without due
notice or lapse of time or both) a default (or give rise to the creation of any Lien or any
right of termination, amendment, cancellation, modification or acceleration, or result
in the loss of benefit or increase in any fee, liability or other obligations) under, any of
the terms, conditions or provisions of any Contract to which IPH or any of its
Subsidiaries is a party or by which any of them or any of its properties or assets may
be bound; or (iii) conflict with, result in a violation or breach of, or infringe upon, any
Law applicable to IPH or any of its Subsidiaries or any of their respective properties or
assets, except in the case of clauses (ii) and (iii) above for conflict, breach, violation,
infringement, default, right of termination, modification or acceleration, loss of
benefit, increase in fee, liability or other obligation that would not, individually or in
the aggregate, reasonably be expected to prevent, materially delay or materially impair
the ability of IPH to consummate the transactions contemplated by this Agreement.
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Section 4.4  Broker’s Fees. No broker, finder or investment banker is entitled
to any brokerage, finder’s or other fee or commission in connection with the transactions
contemplated by this Agreement based upon arrangements made by or on behalf of IPH. IPH
shall be solely responsible for the fees of the entities referred to in Section 4.4 of the IPH
Disclosure Schedule.

Section 4.5  Acaquisition of Interests for Investment. IPH has such knowledge
and experience in financial and business matters, and is capable of evaluating the merits and
risks of its purchase of the Interests. IPH confirms that, except with respect to Environmental
Records for which the disclosure would, in the reasonable opinion of counsel to Seller, result in
the loss of any existing attorney-client privilege, Seller has made available to IPH and IPH’s
agents the opportunity to ask questions of the officers and management employees of Seller, and
of the Transferred Company and its Subsidiaries as well as access to the documents, information
and records of Seller and the Transferred Company and its Subsidiaries and to acquire additional
information about the business and financial condition of the Business, and IPH confirms that it
has made an independent investigation, analysis and evaluation of the Transferred Company and
its Subsidiaries and their properties, assets, business, financial condition, prospects, documents,
information and records. Subject to the representations, warranties, agreements and covenants
contained in this Agreement, IPH confirms that it has made an independent investigation,
analysis and evaluation of the Transferred Company and its Subsidiaries and their properties,
assets, business, financial condition, prospects, documents, information and records. IPH is
acquiring the Interests for investment and not with a view toward or for sale in connection with
any distribution thereof, or with any present intention of distributing or selling the Interests. IPH
acknowledges that the Interests have not been registered under the Securities Act or any state
securities Laws, and agrees that the Interests may not be sold, transferred, offered for sale,
pledged, hypothecated or otherwise disposed of without registration under the Securities Act,
except pursuant to an exemption from such registration available under the Securities Act, and
without compliance with foreign securities Laws, in each case, to the extent applicable.

Section 4.6 Inspections; Limitation of Seller’s Warranties. Except as
otherwise expressly set forth in this Agreement, the Interests, the EEI Capital Stock, the Business
and the properties of the Transferred Company and its Subsidiaries are furnished “AS 1S,”
“WHERE 1S” AND, SUBJECT TO THE REPRESENTATIONS AND WARRANTIES
CONTAINED IN ARTICLE Il AND THE TRANSITIONAL SERVICES AGREEMENT,
WITH ALL FAULTS AND WITHOUT ANY OTHER REPRESENTATION OR WARRANTY
OF ANY NATURE WHATSOEVER, EXPRESS OR IMPLIED, ORAL OR WRITTEN, AND
IN PARTICULAR, WITHOUT ANY IMPLIED WARRANTY OR REPRESENTATION AS
TO CONDITION, MERCHANTABILITY OR SUITABILITY AS TO ANY OF THE ASSETS
OR PROPERTIES OF THE TRANSFERRED COMPANY AND ITS SUBSIDIARIES.

Section 4.7  No Regulatory Impediment. To the Knowledge of IPH, there is no
material fact relating to IPH or any of its Affiliates’ respective businesses, operations, financial
condition or legal status, including any officer’s, director’s or current employee’s status, that
would reasonably be expected to impair the ability of the parties to this Agreement to obtain, on
a timely basis, any authorization, consent, Order, declaration or approval of, or ability to contract
with, any Governmental Entity or third party necessary for the consummation of the transactions
contemplated by this Agreement.
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Section 4.8  Regqulatory Status. IPH is not a “public utility” as defined in the
FPA. Section 4.8 of the IPH Disclosure Schedule identifies each of IPH’s “affiliates” (under and
as defined in the FPA and the rules and regulations of FERC promulgated thereunder) that are
“public utilities” as defined in the FPA and are subject to regulation by FERC as public utilities.
Each of IPH’s “affiliates” (under and as defined in the FPA and the rules and regulations of
FERC promulgated thereunder) selling electric energy, capacity and certain ancillary services at
wholesale subject to the jurisdiction of FERC under the FPA has been authorized by FERC to
make wholesale sales of electric energy, capacity and/or certain ancillary services at market-
based rates pursuant to Section 205 of the FPA, except for any such affiliate that owns one or
more “qualifying facilities” as defined in the FERC rules and regulations promulgated under the
Public Utility Regulatory Policies Act of 1978, as amended, that are entitled to exemption from
regulation under Section 205 of the FPA. IPH is not subject to regulation as a “public utility” or
“public service company” (or similar designation) with respect to its rates, securities issuances,
capital structure or other matters by any state Governmental Entity.

Section 4.9  Absence of Arrangements with Management. As of the date of
this Agreement, there are no contracts, undertakings, commitments, agreements or obligations or
understandings between IPH or any of its Affiliates, on the one hand, and any member of the
Transferred Company’s management or directors or any of their respective Affiliates (other than
Seller), on the other hand, relating to the transactions contemplated by this Agreement or the
operations of the Transferred Company after the Closing Date.

Section 4.10 No Competing Business. Neither IPH nor any of IPH’s “affiliates”
(under and as defined in the FPA and the rules and regulations of FERC promulgated thereunder)
owns or operates “inputs to electric power production” as defined in 18 C.F.R. 35.36(a)(4),
except sites for generation capacity development that have been or will be reported to FERC in
accordance with FERC’s rules and regulations.

Section 4.11 Guaranty. Concurrently with the execution of this Agreement,
Parent has delivered to Seller the Parent Guaranty, dated as of the date hereof, in favor of Seller.
The Parent Guaranty is in full force and effect. No event has occurred which, with or without
notice, lapse of time or both, would constitute a default on the part of Parent under the Parent
Guaranty.

Section 4.12 No Other Representations and Warranties. Except for the
representations and warranties contained in this Agreement, none of IPH, its Subsidiaries or any
of their respective agents, Affiliates, officers, directors, employees, agents, representatives, or
any other Person, makes or shall be deemed to make any representation or warranty to Seller,
express or implied, at law or in equity, on behalf of IPH or its Subsidiaries or any Affiliate of
IPH or its Subsidiaries, and IPH, its Subsidiaries and each of their respective Affiliates by this
Agreement disclaim any such representation or warranty, whether by IPH, its Subsidiaries, or
any of their respective agents, Affiliates, officers, directors, employees, agents or representatives
or any other Person, notwithstanding the delivery or disclosure to Seller, or any of its officers,
directors, employees, agents or representatives or any other Person of any documentation or
other information by IPH, its Subsidiaries or any of their respective agents, Affiliates, officers,
directors, employees, agents or representatives or any other Person with respect to any one or
more of the foregoing.
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ARTICLE V

COVENANTS

Section 5.1  Access to Books and Records.

(@) After the date of this Agreement, Seller shall, upon the
reasonable request of IPH, afford to representatives of IPH, including prospective
financing sources, reasonable access to the employees, properties, books and records
of the Transferred Company and its Subsidiaries during normal business hours
consistent with applicable Law and in accordance with reasonable procedures
established by Seller. Any information provided to IPH or its representatives in
accordance with this Section 5.1 or otherwise pursuant to this Agreement shall be held
by IPH and its representatives in accordance with, shall be considered “Evaluation
Material” under, and shall be subject to the terms of, the Confidentiality Agreement.
Notwithstanding the foregoing, Seller shall not be required to provide access to any
books and records, data or other information the disclosure of which would (i)
unreasonably disrupt the operations of the Company or any of its Subsidiaries; (ii)
cause a violation of any agreement to which the Company or any of its Subsidiaries is
a party; or (iii) in the reasonable opinion of counsel to Seller, result in the loss of any
existing attorney-client privilege with respect to such books and records, data or other
information or violate any Law to which Seller or any of its Subsidiaries, or any of its
or their respective properties, rights or assets, is subject (provided that the parties
hereto will cooperate to make appropriate substitute disclosure arrangements, or seek
appropriate waivers or consents, under circumstances in which the restrictions of this
sentence apply).

(b) At and after the Closing, IPH shall, and shall cause its
Subsidiaries to, afford Seller and its representatives, during normal business hours,
upon reasonable notice, reasonable access to the books, records, Environmental
Records, properties and employees of the Transferred Company and its Subsidiaries to
the extent that such access may be reasonably requested by Seller, including in
connection with financial statements and SEC reporting obligations or in the event of
litigation; provided, however, that nothing in this Agreement shall limit any of Seller’s
rights of discovery. Notwithstanding the foregoing, IPH shall not be required to
provide access to any books and records, data or other information the disclosure of
which would, in the reasonable opinion of counsel to IPH, result in the loss of any
existing attorney-client privilege with respect to such books and records, data or other
information or violate any Law to which IPH, the Transferred Company or any of its
Subsidiaries, or any of its or their respective properties, rights or assets, is subject
(provided that the parties hereto will cooperate to make appropriate substitute
disclosure arrangements, or seek appropriate waivers or consents, under circumstances
in which the restrictions of this sentence apply). At and after the Closing, Seller shall,
and shall cause its Subsidiaries to, afford IPH and its representatives, during normal
business hours, upon reasonable notice, reasonable access to the books, records,
Environmental Records, properties and employees of Seller and its Subsidiaries to the
extent they relate to the Transferred Company and its Subsidiaries to the extent that
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such access may be reasonably requested by IPH, including in connection with
insurance loss and claim data, financial statements and SEC reporting obligations or in
the event of litigation; provided, however, that nothing in this Agreement shall limit
any of IPH’s rights of discovery. Notwithstanding the foregoing, Seller shall not be
required to provide access to any books and records, data or other information the
disclosure of which would, in the reasonable opinion of counsel to Seller, result in the
loss of any existing attorney-client privilege with respect to such books and records,
data or other information or violate any Law to which Seller or any of its Subsidiaries,
or any of its or their respective properties, rights or assets, is subject (provided that the
parties hereto will cooperate to make appropriate substitute disclosure arrangements,
or seek appropriate waivers or consents, under circumstances in which the restrictions
of this sentence apply).

(c) IPH agrees to hold all the books and records of the Transferred
Company and its Subsidiaries existing on the Closing Date that are in the possession
of the Transferred Company and its Subsidiaries and not to destroy or dispose of any
thereof for a period of 10 years from the Closing Date or such longer time as may be
required by Law; provided, however, that no later than 30 days prior to such
destruction or disposition, Seller may request in writing copies of all books and
records of the Transferred Company and its Subsidiaries existing on the Closing Date.

(d) In furtherance and not in limitation of the foregoing Section
5.1(a), at any time and from time to time after the date hereof, Seller will allow, and
will cause the Transferred Company and its Subsidiaries to allow, IPH and its
representatives reasonable access to the Derivative Products trading operations of the
Transferred Company and its Subsidiaries and their respective books and records, and
will cooperate with IPH to develop appropriate procedures to permit IPH and its
approved representatives (such approval by Seller not to be unreasonably withheld,
delayed or conditioned) to monitor the aggregate net positions in the Derivative
Products trading portfolio of the Transferred Company and its Subsidiaries, subject to
the other terms of this Agreement, the terms of the Confidentiality Agreement and
applicable Laws. IPH shall have the right to appoint an individual who will exercise
the rights granted to IPH pursuant to this Section 5.1(d) and as further set forth on
Section 5.1(d) of the IPH Disclosure Schedule. No information made available to
IPH, its monitor, or any other individual or entity pursuant to this Section 5.1 shall be
made available to any employee of IPH or its affiliates (as that term is defined under
FERC regulations) which employee engages in, or directs, oversees or executes, the
sale, marketing, or trading of physical electricity or financial electricity derivative
products.

Section 5.2  Confidentiality.

@) The terms of the Confidentiality Agreement are incorporated
into this Agreement by reference and shall continue in full force and effect until the
Closing and apply to IPH to the same extent they are applicable to Parent, at which
time the confidentiality obligations under the Confidentiality Agreement shall
terminate; provided, however, that IPH’s confidentiality obligations with respect to

-48-



Electronic Filing - Recived, Clerk's Office : 08/1a/2013

disclosure (but not use) of Evaluation Material (as defined in the Confidentiality
Agreement) shall terminate only in respect of that portion of the Evaluation Material
exclusively relating to the Business, and the confidentiality obligations not relating
exclusively to the Business shall continue in full force and effect for a period of 12
months following the Closing Date. If, for any reason, the Transaction is not
consummated, the Confidentiality Agreement shall continue in full force and effect for
a period of 12 months following the termination of this Agreement.

(b) Subject to Seller’s confidentiality obligations under the
Transitional Services Agreement, Seller acknowledges that it shall not, and it shall
cause its Subsidiaries not to, for a period of two years after the Closing Date, disclose
any information that would be deemed Evaluation Material under the Confidentiality
Agreement and which relates to the Business to anyone other than to representatives of
IPH or the Transferred Company and its Subsidiaries, except for any such information
that does not relate primarily to the Business or which is requested by any
Governmental Entity or that is required by applicable Law to be disclosed by it in
connection with any Action, and then, if permitted by Law, only after Seller has given
written notice to IPH of its obligation to disclose such information (provided that no
such notice is required in connection with a routine audit or examination by, or a
blanket document request from, a Governmental Entity) so that IPH may waive
compliance with the provisions of this Section 5.2(b) or be given an opportunity to
obtain an appropriate protective order with respect to such disclosure, and Seller shall
reasonably cooperate with IPH in connection with obtaining such protective order;
provided that, if in the absence of a protective order or the receipt of a waiver from
IPH, Seller has been advised by legal counsel that it is required to disclose such
information, Seller may disclose such information.

(c) Notwithstanding the above or the Confidentiality Agreement,
nothing in this Agreement or the Confidentiality Agreement shall prevent the Parent or
any of its Subsidiaries from disclosing any information, including Required Financial
Information, (i) to any Debt Financing Source in connection with any Debt Financing,
(it) in an offering circular, prospectus, bank book or private placement memorandum
in connection with any Debt Financing, (iii) for the purposes of establishing a “due
diligence” defense in connection with any Debt Financing, (iv) with Seller’s consent,
as applicable or (v) in connection with Parent’s reporting obligations under the
Exchange Act and its obligations under the Securities Act, including, but not limited
to, its obligation to maintain the effectiveness of its shelf registration statement on
Form S-1. No information made available to IPH, its monitor, or any other individual
or entity pursuant to this Section 5.2 shall be made available to any employee of IPH
or its affiliates (as that term is defined under FERC regulations) which employee
engages in the sale, marketing, or trading of physical electricity or financial electricity
derivative products. In addition to, and not in limitation of, the above, in furtherance
of Seller’s obligations under Section 5.14, Parent or any of its Subsidiaries may
disclose any information, including Evaluation Material, to any Debt Financing Source
involved in the preparation of the Required Information to the extent reasonably
necessary to perform any diligence with respect to, or confirm the accuracy of, the
Required Financial Information, in each case subject to (x) Seller’s prior consent (not
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to be unreasonably withheld) and (y) the recipient of such information being subject to
the confidentiality obligations under the Confidentiality Agreement and this
Agreement).

Section 5.3  Efforts.

(a) Each of the parties agrees to use its reasonable best efforts to
take, or cause to be taken, all actions, to file, or cause to be filed, all documents and to
do, or cause to be done, all things necessary, proper or advisable to consummate the
transactions contemplated by this Agreement as promptly as practicable, including
preparing and filing as promptly as practicable all documentation to effect all
necessary filings, consents, waivers, approvals, authorizations, permits or orders from
all Governmental Entities. In furtherance and not in limitation of the foregoing, each
party hereto agrees (i) to cooperate and use best efforts to prepare filings necessary to
receive the Pre-Closing FERC Approval; (ii) to cooperate and use best efforts to
prepare filings necessary to receive any requisite clearance under any investigation by
any Governmental Entity under any antitrust, competition or regulatory statute; and
(iii) to cooperate and use best efforts to prepare filings necessary to receive the FCC
Approval; and Seller further agrees to seek any waivers, satisfy or otherwise settle any
fines or forfeitures, required because of past actions or omissions of Seller or any
Affiliate of Seller that may be necessary to acquire the FCC Approval.

(b) Further, and without limiting the generality of the rest of this
Section 5.3, each of the parties shall cooperate in all respects with each other in
connection with any filing or submission and in connection with any investigation or
other inquiry and shall promptly, subject to applicable Law (i) furnish to the other such
necessary information and reasonable assistance as the other parties may request in
connection with the foregoing; (ii) inform the other of any material communication
from any Governmental Entity regarding any of the transactions contemplated by this
Agreement; and (iii) provide counsel for the other party with copies of all filings made
by such party, and all correspondence between such party (and its advisors) with any
Governmental Entity and any other information supplied by such party and such
party’s Subsidiaries to a Governmental Entity or received from such a Governmental
Entity in connection with the transactions contemplated by this Agreement; provided,
however, that materials may be redacted (A) to remove references concerning the
valuation of the Transferred Company, its Subsidiaries and the Business and (B) as
necessary to comply with contractual arrangements. Each party hereto shall, subject to
applicable Law, permit counsel for the other parties to review in advance, and consider
in good faith the views of the other parties in connection with, any proposed written
communication to any Governmental Entity in connection with the transactions
contemplated by this Agreement. The parties agree not to participate, or to permit
their Subsidiaries to participate, in any substantive meeting or discussion, either in
person or by telephone, with any Governmental Entity in connection with the
transactions contemplated by this Agreement unless it consults with the other party in
advance and, to the extent not prohibited by such Governmental Entity, gives the other
party the opportunity to attend and participate. IPH shall take the lead in determining
strategy for and conducting such meetings. IPH and Seller will consult and cooperate
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with one another in connection with any analyses, appearances, presentations,
memoranda, briefs, arguments, opinions and proposals made or submitted by or on
behalf of any party in connection with proceedings under or relating to any
investigation by any Governmental Entity under any antitrust, competition or
regulatory statute, the FPA or the IPCB. Subject to the foregoing, IPH shall take the
lead in scheduling and conducting any meeting with any Governmental Entity,
coordinating any filings, obtaining any necessary approvals, and resolving any
investigation or other inquiry of any such agency or other Governmental Entity under
any investigation by any Governmental Entity under any antitrust, competition or
regulatory statute or the FPA, including the timing of the initial filing, which will be
made as promptly as practicable after the date of this Agreement. Notwithstanding
anything to the contrary in this paragraph, Seller shall have the sole authority to
approve any concessions, conditions, commitments, or other actions to satisfy FERC
to secure approval of the transactions contemplated by this Agreement (including the
transactions contemplated by the Put Option Agreement), if such concessions,
conditions, commitments, or other actions materially adversely impact Seller and/or its
Affiliates and Subsidiaries (other than the Transferred Company or its Subsidiaries)
following the Closing.

(c) Further, and without limiting the generality of the rest of this
Section 5.3, IPH shall take any and all steps necessary to avoid or eliminate each and
every impediment arising during regulatory review by FERC or any other
Governmental Entity under any antitrust, competition, or trade regulation or similar
Law that may be asserted by any Governmental Entity or private party with standing
under such Law with respect to this Agreement so as (X) to make effective as promptly
as practicable the transactions contemplated by this Agreement and (y) to avoid any
suit or proceeding by any Governmental Entity, which would otherwise have the effect
of preventing or delaying the Closing beyond the Outside Date; provided, however,
that this Section 5.3(c) shall not apply to the IPCB as it relates to the Air Variance for
which Section 5.15 shall govern. The steps involved to achieve the objectives set forth
in the preceding sentence shall include, without limitation, (i) defending through
litigation on the merits, including appeals, any claim asserted in any court or other
proceeding by any party; (ii) proposing, negotiating, committing to and effecting, by
consent decree, hold separate order or otherwise, the sale, divestiture or disposition of
such assets or businesses of IPH (including its Subsidiaries) or the Transferred
Company (including its Subsidiaries), including entering into customary ancillary
agreements on commercially reasonable terms relating to any such sale, divestiture or
disposition of such assets or businesses; (iii) agreeing to any limitation on the conduct
of IPH (including its Subsidiaries) and the Transferred Company (including its
Subsidiaries); (iv) proposing, negotiating, committing to and effecting the sale or
divestiture of the EEI Capital Stock held by Genco; or (v) agreeing to take any other
action as may be required by a Governmental Entity in order (A) to obtain all
necessary consents, approvals and authorizations as soon as reasonably possible, and
in any event before the Outside Date, (B) to avoid the entry of, or to have vacated,
lifted, dissolved, reversed or overturned any decree, judgment, injunction or other
Order, whether temporary, preliminary or permanent, that is in effect in any Action
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and that prohibits, prevents or restricts consummation of the transactions contemplated
by this Agreement or (C) to effect the expiration or termination of any waiting period,
which would otherwise have the effect of preventing or delaying the Closing beyond
the Outside Date. At the request of IPH, Seller shall agree to take, or cause the
Transferred Company to take, in Seller’s sole discretion, any action with respect to the
Transferred Company, any of their respective Subsidiaries or the EEI Capital Stock in
the two preceding sentences; provided that any such action is conditioned upon (and
shall not be completed prior to) the consummation of the transactions contemplated by
this Agreement. IPH shall not, and shall cause its Subsidiaries and Affiliates not to,
take any action which is intended to, or which would reasonably be expected to,
adversely affect the ability of any of the parties to obtain (or cause delay in obtaining)
any necessary approvals of any Governmental Entity required for the transactions
contemplated by this Agreement, from performing its covenants and agreements under
this Agreement, or from consummating the transactions contemplated by this
Agreement.

(d) Further, and without limiting the generality of the rest of this
Section 5.3, but subject to IPH’s right to take the lead in obtaining any necessary
approvals to consummate the transactions contemplated by this Agreement as
contemplated by the penultimate sentence of Section 5.3(b), Seller shall, and shall
cause Genco and Medina Valley, to take, or cause to be taken, all actions, to file, or
cause to be filed, all documents and to do, or cause to be done, all things necessary,
proper or advisable to consummate the transactions contemplated by the Put Option
Agreement as promptly as practicable, including preparing and filing as promptly as
practicable all documentation to effect all necessary filings, consents, waivers,
approvals, authorizations, permits or orders from all Governmental Entities.

(e) Notwithstanding any provision in this Agreement to the
contrary, neither Seller nor Parent shall be required to propose, negotiate, commit to or
effect, by consent decree, hold separate order or otherwise, the sale, divestiture or
disposition of any assets or businesses of Seller or Parent (including their respective
Subsidiaries other than, for the avoidance of doubt, IPH (including its Subsidiaries) or
the Transferred Company (including its Subsidiaries)).

Section 5.4  Interim Operations.

@) From the date of this Agreement through the earlier of the
Closing or the termination of this Agreement, except as otherwise expressly
contemplated by this Agreement (including, for the avoidance of doubt, Exhibit A),
required by applicable Law, disclosed in Section 5.4 of the Seller Disclosure Schedule
or with respect to the Retained Plants, Retained Plant Assets, Retained Plant
Liabilities, Put Assets and Put Liabilities, and except for commercially reasonable
actions taken in response to a business emergency or other unforeseen operational
matters (but limited to necessary repairs due to breakdown or casualty and in the
reasonable judgment of Seller for no longer than is required by any such emergency or
unforeseen matter and with prompt notice thereafter to IPH with respect to such
actions taken, and in no event later than 48 hours after the taking of such actions),
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Seller shall cause AER and each of its Subsidiaries to (1) conduct their respective
businesses only in the ordinary course of business consistent with past practice and (2)
use reasonable best efforts to preserve intact their respective business organizations
and goodwill, keep available the services of their respective present officers and key
employees, and preserve the goodwill and business relationships with customers,
suppliers, Governmental Entities and others having business relationships with them.
Without limiting the generality of the foregoing, from the date of this Agreement
through the earlier of the Closing or the termination of this Agreement, except as
otherwise expressly contemplated by this Agreement (including, for the avoidance of
doubt, Exhibit A), required by applicable Law, disclosed in Section 5.4 of the Seller
Disclosure Schedule or with respect to the Retained Plants, Retained Plant Assets,
Retained Plant Liabilities, Put Assets and Put Liabilities, without IPH’s prior written
consent (which shall not be unreasonably withheld, conditioned or delayed), Seller
shall not in respect of AER and each of its Subsidiaries, and shall cause AER and each
of its Subsidiaries not to:

Q) (A) amend or propose to amend their respective certificates of
incorporation or by-laws or equivalent organizational documents, (B) split, combine or
reclassify their outstanding membership interests or capital stock or (C) repurchase,
redeem or otherwise acquire any shares of the capital stock or other equity interests of the
Transferred Company or its Subsidiaries;

(i) issue, sell, transfer, pledge, encumber or dispose of, or agree to
issue, sell, transfer, pledge, encumber or dispose of, any membership interests or shares
of capital stock or any other class of debt or equity securities of the Transferred Company
or its Subsidiaries (it being understood that Seller makes no such covenant with respect to
any shares of EEI not owned directly or indirectly by the Transferred Company), or any
options, warrants or rights of any kind to acquire any membership interests or shares of
capital stock or any other class of debt or equity securities of the Transferred Company or
its Subsidiaries (it being understood that Seller makes no such covenant with respect to
any shares of EEI not owned directly or indirectly by the Transferred Company);

(iii)  (A) except for Intercompany Accounts to be cancelled or otherwise
settled as of the Closing pursuant to Section 5.7, incur, assume, guarantee or otherwise
become liable for (whether directly, contingently or otherwise) any Debt, (B) merge or
consolidate with any Person or make any material acquisition of any assets, businesses,
stock or other properties in excess of $375,000, other than acquisitions of (1) inventory,
materials or supplies in the ordinary course of business consistent with past practice or
(2) already contracted by Seller, the Transferred Company or any of its Subsidiaries prior
to the date of this Agreement, (C) sell, lease, transfer, pledge, dispose of or encumber any
assets, rights, securities or businesses, other than sales or dispositions of (1) electricity,
obsolete, damaged or broken equipment or other commaodities or Derivative Products, in
each case, in the ordinary course of business consistent with past practice and subject to
the terms of Section 5.4(a)(xiii), (2) already contracted by Seller, the Transferred
Company or any of its Subsidiaries prior to the date of this Agreement, or (3) items or
materials not exceeding $375,000 in the aggregate, or (D) enter into any binding Contract
with respect to the foregoing;

-53-



Electronic Filing - Recived, Clerk's Office : 08/1a/2013

(iv)  (A) accelerate the receipt of amounts due with respect to any
receivables, (B) lengthen the period for payment of accounts payable, or (C) fail to make
any payment as it comes due, except in connection with a good faith dispute and, in each
case of clauses (A), (B) and (C), other than in the ordinary course of business consistent
with past practice to maintain customary levels of working capital for the operation of the
business of the Transferred Company and its Subsidiaries;

(v) other than as required by the terms of a Benefit Plan or collective
bargaining agreement or pursuant to actions in the ordinary course of business consistent
with past practice that apply uniformly to, respectively, Transferred Company Employees
and similarly situated other employees of Seller and its Affiliates (without regard to EEI
Employees) or EEI Employees and similarly situated other employees of Seller and its
Affiliates, not (A) enter into, amend or extend any collective bargaining or other labor
agreements (B) enter into or amend any employment, severance or special pay agreement
with any Transferred Company Employee or EEI Employee, provided that Seller or its
Affiliates may enter into retention agreements (which may include customary severance
provisions) for which Seller is solely liable, (C) increase the annual base salary of any
Transferred Company Employee or EEI Employee or (D) adopt, enter into, or amend any
Transferred Company Benefit Plan or, except as would not materially increase costs to
IPH, adopt, enter into or amend, any Seller Benefit Plan in respect of Transferred
Company Employees or EEI Employees;

(vi)  other than in the ordinary course of business, cause the Transferred
Company or its Subsidiaries to hire any individual or permit the Transferred Company or
its Subsidiaries to terminate the employment of any individual other than for cause;

(vii)  modify in any material respect the Commodity Risk Policy, the
Company Trading Guidelines or any similar policy, other than modifications that are
more restrictive to the Transferred Company and its Subsidiaries;

77 Gk

(viii) effect or permit a “plant closing,” “mass layoff” or similar event
under the Worker Adjustment and Retraining Notification Act or any corresponding state
or local Laws (collectively, the “WARN Act”) without (A) the consent of IPH and (B)
complying with all provisions of the WARN Act;

(ixX)  make any change in methods, principles or practices of financial
accounting in effect, except insofar as may be required by a change in GAAP or Law;

(x) (A) make or change any material Tax election, (B) change an
annual accounting period or adopt or change any material accounting method with
respect to Taxes, (C) amend any Tax Return, (D) enter into any closing agreement, settle
or compromise any proceeding with respect to any material Tax claim or assessment
relating to the Transferred Company or any of its Subsidiaries, (E) surrender any right to
claim a refund of a material amount of Taxes, or (F) consent to any extension or waiver
of the limitation period applicable to any material Tax claim or assessment relating to the
Transferred Company or any of its Subsidiaries, in each case, to the extent such action
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could reasonably be expected to result in a material increase in the Tax Liabilities of IPH
or any of its Affiliates after the Closing;

(xi)  walive, release, settle or compromise any pending or threatened
Action, other than waivers, releases, settlements or compromises of any Action in the
ordinary course of business consistent with past practice where the amount paid in such
does not exceed $150,000 individually or $1,000,000 in the aggregate and where such
waiver, release, settlement or compromise (A) does not impose future restrictions or
requirements on the Business or the Transferred Company and its Subsidiaries or any of
their respective assets or properties and (B) are paid or otherwise irrevocably satisfied in
full prior to Closing (it being understood that this clause (xi) shall not apply with respect
to Tax matters, which shall be governed by clause (x));

(xii)  fail to maintain in full force and effect insurance coverage in form
and amount equivalent in all material respects to the insurance coverage currently
maintained with respect to the Transferred Company and its Subsidiaries and their assets
and properties;

(xiii)  (A) enter into, assume, amend, modify, terminate (partially or
completely) (i) any Material Contract (including any Contract that would have been a
Material Contract had it been entered into prior to the date of this Agreement) that would
be reasonably expected to involve the payment or receipt by AER or one of its
Subsidiaries in excess of $1,000,000 for each individual Contract or series of related
Contracts (including, for the avoidance of doubt, the Put Option Agreement and the Put
Option Asset Purchase Agreement), (ii) Material Contracts with a term in excess of one
year and (iii) any other Material Contract other than in the ordinary course of business
consistent with past practice and (B) enter into, assume, amend, modify, terminate
(partially or completely) (except as such termination is required pursuant to Section 5.8)
or waive, or amend rights or obligations under, any Affiliate Contracts or Subsidiary
Contracts or any other Contract the existence of which would have been required to be
disclosed on Section 3.17(a) of the Seller Disclosure Schedule; provided, further, with
respect to both (A) and (B) above, Seller shall not take or forego taking, or permit any of
its Affiliates to take or forego taking, any action the effect of which could cause or result
in (immediately or with the passage of time) the occurrence of any of the restricted
actions specified in (A) or (B) above;

(xiv) unless necessary to maintain the specified Minimum Coal
Inventory, and notwithstanding clause (xiii) above, enter into any contract for the
purchase of coal with a term of greater than 12 months, or amend or modify any existing
contract for the purchase of coal to extend the term of such contract for more than 12
months; and

(xv)  agree or commit to do or engage in any of the foregoing.

For the avoidance of doubt, the parties acknowledge that any hedging activities,
including, without limitation, forward-hedging programs and the use of derivative financial
instruments such as forward contracts, futures contracts, options contracts and financial swap
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contracts, by the Transferred Company and its Subsidiaries in accordance with management
programs and policies and/or for reducing Seller’s financial obligations with respect to the Post-
Closing Credit Support to the extent permitted by Section 5.9(c) of this Agreement shall be
considered activities “in the ordinary course of business”; provided that any such programs and
policies (including the Commaodity Risk Policy and the Company Trading Guidelines) shall have
been in effect as of the date of this Agreement and shall have been made available to IPH.

(b) Notwithstanding the above provisions of this Section 5.4, prior
to Closing, Seller may, and may cause its Affiliates to, remove all Cash from the
Transferred Company or any of its Subsidiaries to Seller or its Subsidiaries, in such
manner as Seller shall determine (provided that it does not violate any existing
contractual obligations, including the Indenture); provided that (i) Seller may not
permit the distribution or dividend of any assets (other than Cash in accordance with
this Section 5.4(b)) or properties of the Transferred Company and its Subsidiaries to
any of the Transferred Company’s equity holders, (ii) Seller may not remove from the
Transferred Company or any of its Subsidiaries any Insurance Proceeds and must
leave at the Transferred Company and its Subsidiaries an amount in Cash equal to, and
must maintain in segregated accounts for the benefit of the Transferred Company or its
applicable Subsidiary, all such Insurance Proceeds, (iii) in addition to any aggregate
Cash amount to be transferred to Genco pursuant to Section 5.7, Seller shall cause to
be retained at Closing at Genco an aggregate amount of Cash equal to the sum of (w)
$70,000,000, (x) the Put Option Down Payment ($100,000,000), (y) the Put Option
Additional Purchase Price (in an amount equal to at least $33,000,000) and (z) the
amount, if any, by which the Alternative Gas Plant Transaction Consideration exceeds
the sum of (A) the Put Option Down Payment and (B) the Put Option Additional
Purchase Price (subject to the proviso in the first sentence of Section 5.24(d)) (such
sum, the “Genco Retained Cash™), (iv) Seller shall cause to be retained at Closing at
AERG an aggregate amount in Cash equal to $7,689,000 (or the gross proceeds of the
sales described in item (i) on Section 3.7(a) of the Seller Disclosure Schedule to the
extent completed at Closing) (the “AERG Retained Cash”) and (v) Seller shall cause
to be retained at Closing at AEM an aggregate amount of Cash equal to $15,000,000
(the “AEM Retained Cash”). Notwithstanding anything to the contrary herein or
elsewhere, but subject to Section 5.9(a), for the avoidance of doubt, Seller shall have
the right to any Cash or instrument posted as collateral, which right shall be considered
in the Marketing Company Note.

(c) Except as otherwise expressly contemplated by this Agreement
or required by applicable Law, during the period from the date of this Agreement to
the Closing Date, IPH shall not, and, with respect to clauses (ii) and (iii) shall cause its
Affiliates not to, without the prior written consent of Seller, (i), except as set forth on
Section 5.4(c) of the IPH Disclosure Schedule, amend, repeal or otherwise modify its
certificate of incorporation, bylaws or comparable organizational documents in a
manner that would materially and adversely affect the transactions contemplated by
this Agreement, (ii) take any action or willfully fail to take any action that is intended
or may reasonably be expected to result in any of the conditions to the Closing set
forth in Article VIII not being satisfied, or (iii) agree to, or make any commitment to,
engage in any of the actions prohibited by this Section 5.4(c).
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Section 5.5  Consents. (a) Prior to the Closing, Seller shall, and shall cause the
Transferred Company and its Subsidiaries to, use commercially reasonable efforts to obtain any
consents required from third parties in connection with the consummation of the transactions
contemplated by this Agreement pursuant to the Material Contracts and (b) prior to and
following the Closing, Seller shall use commercially reasonable efforts to obtain any consent
required from third parties to effect the assignment of all Affiliate Agency Contracts under which
the applicable Affiliate Agent is not a Subsidiary of the Transferred Company to the applicable
Principal thereunder, and IPH shall reasonably cooperate in connection with obtaining such
consents; provided, however, that in connection with obtaining any such consent, (i) without the
prior written consent of IPH, Seller shall not permit the Transferred Company or any of its
Subsidiaries to commit to pay to such Person whose consent is being solicited any material
amount of cash or other consideration or make any other material commitment or incur any
material liability or other material obligation or modify any such Contract in a material manner
and (ii) none of Seller or IPH or their respective Affiliates shall be required to pay or commit to
pay to such Person whose approval or consent is being solicited any cash or other consideration,
make any commitment or incur any liability or other obligation.

Section 5.6 Public Announcements. Except as required by Law, each of Seller
and IPH will consult with the other and obtain the consent of the other (which consent shall not
be unreasonably withheld, conditioned or delayed) before issuing any press releases or any
public statements with respect to this Agreement and the transactions contemplated by this
Agreement; provided, however, that, subject to Section 5.2, each party and its Affiliates may
make internal announcements regarding this Agreement and the transactions contemplated
hereby to their respective directors and officers (including, in the case of IPH, the directors and
officers of Parent) and employees without the consent of the other party; and provided, further,
that, subject to Section 5.2, the foregoing shall not prohibit either party from communicating
with third parties to the extent necessary for the purpose of seeking any third party consent.

Section 5.7  Intercompany Accounts. Except as otherwise provided in this
Section 5.7, on or prior to the Closing Date, Seller shall cause all Intercompany Accounts other
than the Surviving Intercompany Accounts (which shall be settled in the manner set forth in the
last sentence of this Section 5.7) to be settled or otherwise eliminated in such a manner as Seller
shall determine, without any cost (other than any cost resulting from the reduction in the Tax
attributes (including asset basis) to the Transferred Company or any of its Subsidiaries pursuant
to Treasury Regulation Section 1.1502-36(d)) or other obligation to IPH or the Transferred
Company and its Subsidiaries, except as set forth as a Surviving Intercompany Account on
Section 5.7 of the Seller Disclosure Schedule. For the avoidance of doubt, accounts solely
between and among any of the Transferred Company and its Subsidiaries shall not be affected by
this provision. Notwithstanding the foregoing, on the Closing Date, (a) Seller shall transfer or
cause to be transferred to Genco the full amount of funds due and owing to Genco under the
Ameren Money Pool Agreement and (b) Marketing Company shall issue a note to Seller for an
amount equal to the sum of all money loaned, or to be loaned, or otherwise provided, or to be
provided, by Seller or any of its Affiliates (other than the Transferred Company and its
Subsidiaries) to Marketing Company for the purpose of posting cash collateral, which note shall
have the terms set forth on Exhibit E (the “Marketing Company Note”). IPH shall cause all
Surviving Intercompany Accounts to be repaid no later than the date on which payments are

-57-



Electronic Filing - Recived, Clerk's Office : 08/1a/2013

made pursuant to Section 2.4(f), which may be repaid via offset of any amount due to IPH
pursuant to Section 2.4(f).

Section 5.8  Termination of Intercompany Arrangements. Effective at the

Closing, all Affiliate Contracts shall be terminated without any costs or other liability or
obligation to IPH or the Transferred Company and its Subsidiaries (except as provided for in the
penultimate sentence of Section 5.7), except for (a) this Agreement, the Transitional Services
Agreement, the Put Option Asset Purchase Agreement, the AERG Contribution Agreement and
the Genco Asset Transfer Agreement, and (b) other Contracts listed in Section 5.8 of the Seller
Disclosure Schedule, or as reflected on Exhibit A.

Section 5.9  Guarantees; Commitments.

(@) Following the Closing until the earlier of (i) the date that is 24
months after the Closing Date and (ii) the date on which, pursuant to the applicable
Contract, Credit Support is no longer required to be delivered (the “Specified
Period™), Seller shall (x) maintain in effect without amendment all of its financial
obligations in existence as of the Closing under all Credit Support with respect to the
Transferred Company and its Subsidiaries (including, for the avoidance of doubt and
without limitation, any cash loaned to Marketing Company by Seller or its Affiliates
(other than the Transferred Company and its Subsidiaries) to post as collateral) (such
financial obligations in existence as of the Closing, the “Specified Financial
Obligations™ ) for the durations contemplated thereby (but in no event beyond the
Specified Period) and (y) provide any additional Credit Support that may be
contractually required pursuant to any of the Contracts of the Transferred Company or
any of its Subsidiaries as of Closing, in the case of each of clauses (x) and (y) in
accordance with the terms thereof as in effect as of the Closing and only with respect
to the underlying obligations existing as of the Closing (collectively, the “Post-Closing
Credit Support” ). For the avoidance of doubt, (i) the Post-Closing Credit Support
shall not be taken into account for purposes of determining the Applicable Amount or
the Closing Statement and (ii) nothing in this Section 5.9(a) shall require Seller to
extend the term of any Post-Closing Credit Support beyond the date on which such
Post-Closing Credit Support would otherwise expire in accordance with the terms
thereof.

(b) At and after the Closing, IPH, the Transferred Company and its
and their respective Subsidiaries, jointly and severally, shall forever indemnify, defend
and hold harmless Seller and any of its Affiliates against any Losses (including out-of-
pocket costs or expenses in connection with such Post-Closing Credit Support) that
Seller or any of its Affiliates suffers, incurs or is liable for by reason of or arising out
of or in consequence of: (i) Seller or any of its Affiliates issuing, making payment
under, being required to pay or reimburse the issuer of, or being a party to, any Post-
Closing Credit Support; (ii) any claim or demand for payment made on Seller or any
of its Affiliates with respect to any of the Post-Closing Credit Support; or (iii) any
Action, claim or proceeding by any Person who is or claims to be entitled to the
benefit of or claims to be entitled to payment, reimbursement or indemnity with
respect to any Post-Closing Credit Support, in each case other than a Loss (including
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out-of-pocket costs or expenses in connection with such Post-Closing Credit Support)
by reason of or arising out of or in consequence of (x) an action or inaction by Seller
or any of its Affiliates prior to Closing that, prior to the Closing, triggered and then
results in a right (whether or not exercised prior to Closing) by a counterparty to any
Credit Support to demand Seller or any of its Affiliates issue, make payment under, be
required to pay or reimburse such counterparty for any amounts owed under such
Credit Support, (y) the breach by Seller of this Section 5.9 or (z) any event of default
or other termination event occurring following the Closing with respect to any member
of the Seller Group that results in a right by a counterparty to any Credit Support to
demand Seller or any of its Affiliates issue, make payment under, be required to pay or
reimburse such counterparty for any amounts owed under such Credit Support. Except
as contemplated by Section 5.9(a), at the Closing and continuing thereafter, none of
IPH or its Affiliates shall enter into any transactions, trades, confirmations or other
agreements or arrangements pursuant to which any payment, reimbursement or other
obligation would be required under any Post-Closing Credit Support or otherwise be
an obligation of Seller or its Affiliates.

(c) Further, and without limiting the indemnification obligations of
IPH, the Transferred Company and its and their respective Subsidiaries pursuant to
Section 5.9(b), in exchange for (i) Seller agreeing to provide value to the Transferred
Company or one of its Subsidiaries, as applicable, through the Post-Closing Credit
Support provided for under Section 5.9(a), and (ii) the promises of, and other good and
valuable consideration provided by, Seller, in each case as set forth herein and in
connection herewith, IPH shall cause each of New AERG and Genco to provide a
guaranty, in each case, substantially in the form of Exhibit F (the “New AERG
Guaranty” and the “Genco Guaranty”, respectively ) and guarantying (A) the
repayment of any amounts owed by IPH, the Transferred Company or any of their
respective Subsidiaries pursuant to Section 5.9(b) and (B) any indemnification
obligations of IPH pursuant to Section 7.2(a)(y) or 10.2(a)(iv) ((A) and (B)
collectively “Indemnification Payments™); it being understood that the Genco
Guaranty will only guarantee such Indemnification Payments to the extent not
prohibited by the Indenture as in effect as of the date hereof. The Genco Guaranty
shall be secured by a first-priority perfected security interest (subject to Permitted
Liens) in the assets listed in Section 5.9(c)(i) of the Seller Disclosure Schedule only to
the extent: (1) permitted by applicable Law and existing contractual obligations of the
Transferred Company, its Subsidiaries or their respective assets and (2) the granting of
such security interest in Genco’s assets would not require the grant of any security
interest in such assets by Genco to any person (other than Seller) pursuant to any
existing contractual obligation of Genco. The AERG Guaranty shall be secured by a
first-priority perfected security interest (subject to Permitted Liens and only to the
extent permitted by applicable Law and existing contractual obligations of the
Transferred Company, its Subsidiaries or their respective assets) in the assets listed in
Section 5.9(c)(ii) of the Seller Disclosure Schedule (such first-priority perfected
security interests securing the Genco Guaranty and the AERG Guaranty, collectively,
the “Security Interests™). Such Security Interests shall remain in place until the later of
(x) the end of the Specified Period and (y) the date on which Seller or its Affiliates
have been released from all Post-Closing Credit Support (such date, the “Release

-50-



Electronic Filing - Recived, Clerk's Office : 08/1a/2013

Date™); provided, however, that (1) in the event a written notice(s) of a claim(s) related
to an Indemnification Payment has been given in accordance with Section 10.4(a) of
this Agreement prior to the expiration of the Specified Period and such claim(s) has
not been finally resolved prior to the Release Date, the Release Date automatically
shall, solely with respect to the Indemnification Payment stated in such notice(s), be
extended until such claim(s) is finally resolved or such Security Interest has been
replaced by other credit support in a form reasonably acceptable to Seller, or (I1) if the
Transferred Company and/or any of its Subsidiaries file a petition for relief in a
voluntary case, or a court enters an order for relief in an involuntary case, under the
Bankruptcy Code on or prior to the Release Date (after taking into account any
extension thereof pursuant to subclause 1), the Release Date shall automatically extend
until the earlier of (A) the entry of an Order granting relief under Section 362(d) of the
Bankruptcy Code permitting Seller to foreclose on the assets subject to the Security
Interests in respect of any amount owed to Seller or any of its Subsidiaries under any
then-remaining Post-Closing Credit Support and (B) the release or discharge of the
Security Interests pursuant to a final, non-appealable order of a court of competent
jurisdiction closing the related bankruptcy case. Recourse to the Security Interests and
claims against the Transferred Company or one of its Subsidiaries, as applicable, shall
be limited to an amount equal to any Indemnification Payments for which Seller has
not been repaid (including repayment pursuant to Section 5.9(b)) less any actual
amounts previously offset under the Seller Offset Right. Seller agrees not to enforce
any remedy in respect of the Security Interests until 10 Business Days have elapsed
after a request by Seller, which has not been met, that any Indemnification Payments
actually made be reimbursed to Seller. Subject to the foregoing limitations, in the
event that Seller has a valid claim against IPH, the Transferred Company or one of its
Subsidiaries, as applicable, in respect of a an Indemnification Payment, IPH shall
make, or cause to be made, such payment promptly (and in any event no later than 10
Business Days following a request by Seller for payment); provided that, in the event
IPH fails to make such payment within such 10-day period, Seller may, in its sole
discretion and in addition to, and in no way in limitation of, its other rights and
remedies herein, under applicable Law or contract, offset any payment obligation of
Ameren Illinois Company, an Illinois corporation and wholly owned Subsidiary of
Seller (“AIC”), to the Transferred Company against any amount owed to Seller under
this Section 5.9 until such time as Seller or AIC has offset an aggregate amount of
$35,000,000 (the “Seller Offset Right”) (and IPH hereby agrees, promptly following
Closing, at the request of Seller, to cause the Transferred Company and Marketing
Company to enter into a cross-affiliate set-off agreement with Seller and AIC giving
effect to such arrangement in a form reasonably acceptable to each of Seller and IPH).
Notwithstanding anything in this Agreement to the contrary, Seller may not offset any
payment obligation of AIC to the extent that such payment obligation is for the benefit
of Genco or any Subsidiary of Genco (regardless of the identity of the payee of such
payment obligation). Notwithstanding anything in this Agreement to the contrary,
Seller may not offset any payment obligation of AIC to the extent that such payment
obligation is for the benefit of Genco or any Subsidiary of Genco (regardless of the
identity of the payee of such payment obligation).
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(d) IPH shall at its sole expense use its commercially reasonable
best efforts (and shall reasonably cooperate with Seller’s efforts) to cause IPH or the
Transferred Company or its or their respective Subsidiaries to be substituted in all
respects for Seller and its Affiliates, and for Seller and its Affiliates to be released,
effective as soon as possible after the Specified Period with respect to the Post-
Closing Credit Support, in respect of all obligations of Seller and any of its Affiliates
under the Post-Closing Credit Support. In furtherance and not in limitation of the
preceding sentence, (i) at Seller’s request IPH will use its commercially reasonable
best efforts to, and will cause its Affiliates (including the Transferred Company or its
Subsidiaries) to use their commercially reasonable best efforts to, assign or cause to be
assigned, effective as of the end of the Specified Period, any agreement underlying any
Post-Closing Credit Support to IPH or a Subsidiary of IPH to give effect to the
provisions of the preceding sentence and (ii) at Seller’s request, IPH will offer (and
provide, if accepted) a sufficient amount of letters of credit from financial institutions
reasonably acceptable to Seller to the counterparties or other related parties with
respect to the Post-Closing Credit Support (not released prior to the end of the
Specified Period to enable Seller and its Affiliates to terminate such Post-Closing
Credit Support without liability or otherwise be released or replaced in connection
therewith. For any Post-Closing Credit Support for which IPH or the Transferred
Company or its or their respective Subsidiaries, as applicable, is not substituted in all
respects for Seller and its Affiliates (and for which Seller and its Affiliates are not
released) effective as of the end of the Specified Period, IPH shall continue to use its
commercially reasonable best efforts and shall cause the Transferred Company and its
Subsidiaries to use their commercially reasonable best efforts to effect such
substitution and release as soon as possible after the end of the Specified Period.

(e) Subject to Section 5.9(a), from the date of this Agreement
through Closing, Seller shall have the right to eliminate, terminate or set off (i) any of
the Specified Financial Obligations and/or Credit Support (and/or the underlying phys-
ical and/or financial commodity products that are covered by such Credit Support at
commercially reasonable market values) for calendar year 2016 or beyond; provided
that IPH receives the positive fair market value of the positions held by the Trans-
ferred Company or any of its Subsidiaries as measured by a non-Affiliate counterparty
pursuant to the terms of the underlying Contract (as such terms are in effect as of the
date of this Agreement) in aggregate for such termination or set off and neither IPH,
the Transferred Company nor any Subsidiary of the Transferred Company has an obli-
gation to pay a positive net amount to counterparties to such Credit Support in connec-
tion with such termination or set off; (ii) any Credit Support related to Contracts for
physical and/or financial commodity products that does not have any Specified Finan-
cial Obligations outstanding thereunder and (iii) any other Credit Support as long as
such elimination, termination or set off does not cause, result in, or permit, with the
giving of notice, the passage of time, or both during the Specified Period, the termina-
tion, amendment or other effect on any Specified Financial Obligations, provided
however that Seller may not for the Specified Period eliminate Credit Support related
to Contracts whose pricing is cost-based on Plant related costs or any capacity Con-
tracts in existence at Closing. Notwithstanding the foregoing, until the end of the
Specified Period, Seller shall not eliminate or terminate or set off any of the Specified
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Financial Obligations under any Credit Support for calendar year 2014 or calendar
year 2015 (or the underlying physical and/or financial commodity products that are
covered by such Credit Support); provided, however, that Seller may eliminate, termi-
nate or set off any such Credit Support but solely to the extent such termination, elimi-
nation or set off does not terminate, amend or otherwise have any effect whatsoever on
the Specified Financial Obligations.

() During the Specified Period, promptly upon the request of IPH,
the Transferred Company or any of its and their respective Subsidiaries, Seller shall
provide such requesting Person the financial information relating to Seller or any
Affiliate of Seller required by the terms of the Contracts subject to Post-Closing Credit
Support.

Section 5.10 Insurance.

() From and after the Closing Date, the Transferred Company and
its Subsidiaries shall cease to be insured by Seller or its Affiliates’ (other than the
Transferred Company’s or its Subsidiaries’) insurance policies or by any of their self-
insured programs, and shall have no access to any such insurance policies except as set
forth in this Section 5.10.

(b) If, between the date of this Agreement and the Closing Date,
there shall occur any physical damage to or destruction of any of the assets of the
Transferred Company and its Subsidiaries (a “Casualty Loss™), then (i) if such
Casualty Loss exceeds the deductible for any applicable casualty insurance, Seller
shall promptly give notice to IPH thereof and of Seller’s estimate of the amount of
insurance payable to Seller or its Affiliates in respect thereof, and (ii) Seller shall, and
shall cause its Affiliates to, use all reasonable best efforts to collect amounts due (if
any) under available insurance policies or programs in respect of any Casualty Loss of
the Transferred Company or its Subsidiaries (any such amounts collected, “Insurance
Proceeds”) and shall cause any such Insurance Proceeds to be contributed to the
Transferred Company or its applicable Subsidiary that has suffered such Casualty Loss
which may be used to repair or replace the Casualty Loss.

(©) Without limiting the rights of IPH and the IPH Indemnified
Parties set forth elsewhere in this Agreement, after the Closing, Seller shall, and shall
cause its Subsidiaries to, cooperate and use commercially reasonable efforts to permit
IPH, the Transferred Company and any of their respective Subsidiaries to submit,
pursue claims and recover proceeds relating to pre-Closing occurrences (whether or
not known as of the Closing) under any of the occurrence-based policies issued at any
time prior to the Closing under which the Business, the Transferred Company, any of
its Subsidiaries or their respective assets were insured and Seller shall not, and shall
not permit any of its Subsidiaries to release, commute, buy-back or otherwise
eliminate coverage available to the Business, the Transferred Company, any of its
Subsidiaries or their respective assets under any such policy. IPH and its Affiliates
shall be responsible for any insurance deductible and/or self-insured portion of any
claims arising from pre-Closing occurrences.
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(d) Seller shall maintain in effect for not less than six years after the
Closing, by prepaid run-off or “tail coverage” endorsement, the coverage provided by
directors’ and officers’ liability, the coverage currently provided for the Transferred
Company for employment practices liability, and the fiduciary liability coverage
currently provided for the Transferred Company’s plans under which the Transferred
Company and its Subsidiaries are insured as of the Closing; provided that Seller may
substitute prepaid policies of at least the same coverage containing terms and
conditions that are no less advantageous to the Transferred Company and its
Subsidiaries so long as such substitution does not result in gaps or lapses in coverage
with respect to matters occurring prior to the Closing Date.

Section 5.11 Litigation Support. In the event and for so long as either party is
prosecuting, contesting or defending any legal proceeding, Action, investigation, charge, claim,
or demand by a third party in connection with (a) any transactions contemplated under this
Agreement, or (b) any fact, situation, circumstance, status, condition, activity, practice, plan,
occurrence, event, incident, action, failure to act, or transaction relating to, in connection with or
arising from the Business or the Transferred Company or its Subsidiaries, the other party shall,
and shall cause its Subsidiaries and controlled Affiliates (and its and their officers and
employees) to, use commercially reasonable best efforts to cooperate in such prosecution, contest
or defenses, including, without limitation, making available its personnel, and provide such
testimony and access to its books and records as shall be reasonably necessary in connection
with such prosecution, contest or defense, all at the sole cost and expense of the contesting or
defending party (unless the contesting or defending party is entitled to indemnification therefor
pursuant to Article X).

Section 5.12  Ancillary Agreements. At or prior to Closing, Seller, IPH and the
Transferred Company, as applicable, shall execute and deliver the Transitional Services
Agreement in the form set forth in Exhibit B. In addition to, and in no way in limitation of the
foregoing, (i) no later than 60 days after the date of this Agreement, Seller shall notify IPH in
writing if the provision of any Service (as such term is defined in the Transitional Services
Agreement and to which the parties agreed would be provided as of the date of this Agreement)
that may be limited by third-party licenses relating to systems and processes to IPH pursuant to
the Transitional Services Agreement will require the use of independent systems or the
acquisition of a license in the name of IPH and (ii) after the date of this Agreement and prior to
the Closing, upon mutual written consent, the parties may revise Exhibit A to the Transitional
Services Agreement in order to add additional Services that have been historically provided.
Simultaneously with the execution of this Agreement, IPH shall execute and deliver an
addendum to the Common Interest, Confidentiality and Joint Defense Agreement to join as a
party thereto. Immediately following the Pre-Closing Reorganization, Seller shall cause New
AER to execute and deliver an addendum to the Common Interest, Confidentiality and Joint
Defense Agreement to join as a party thereto.

Section 5.13 Use of Name/IP.

@) As soon as reasonably practicable following the Closing and, in
any event, within 90 days thereafter with respect to clauses (a), (b) and (d) of this
Section 5.13 or within 180 days thereafter with respect to clause (c) (or earlier if
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required by FERC or another Governmental Entity), IPH shall (a) cause all of the
organizational documents of the Transferred Company and its Subsidiaries to be
amended to eliminate the words “Ameren,” “AmerenEnergy,” and “Ameren Energy”
and any word or expression confusingly similar thereto or constituting an abbreviation
thereof from the names of such entities; (b) cause such amendments to the
organizational documents of each of the Transferred Company and its Subsidiaries to
be filed, as appropriate or necessary, with all Governmental Entities to reflect the
elimination of such words and the change of such names; (c) cause the removal of all
trademarks, trade names, logos and symbols related to Seller from all assets of the
Business that are readily visible to, and readily accessible by, the general public
(including all signs that are readily visible to, and readily accessible by, the general
public) (it being understood and agreed that, with respect to such items or signs that
are not so visible or accessible, IPH shall use commercially reasonable efforts to effect
such removal within 365 days following the Closing); and (d) take all other actions
necessary to accomplish the foregoing matters, including, without limitation, any
notifications, filings or other actions required by FERC or any other Governmental
Entity; provided, however, that nothing in this Section 5.9 shall affect the right of IPH,
the Transferred Company or any of its or their respective Subsidiaries from using the
name or mark “Homefield Energy.”

(b) Prior to the Closing, Seller shall transfer, or shall cause an
Affiliate to transfer, all right, title and interest, and all good will therein, to the assets
set forth on Section 5.13(b) of the Seller Disclosure Schedule to the Transferred
Company or one of its Subsidiaries and provide documentation thereof that is
reasonably satisfactory to IPH. In addition to, and not in limitation of this Section
5.13(b), Seller shall not take any action to withdraw or materially amend the
application for the assets listed on Section 5.13(b) of the Seller Disclosure Schedule.

Section 5.14 Financing; SEC Reporting Obligations.

@) Seller shall, and shall (prior to the Closing Date) cause AER
and, as applicable New AER, and in each case, its respective Subsidiaries
(collectively, with AER or New AER, as applicable, the “AER Parties”):

Q) to provide Parent with cooperation that is reasonably
requested by Parent and reasonably necessary in order for Parent to complete the
Debt Financing and that is customary in connection with a financing comparable
to such Debt Financing, including without limitation using commercially
reasonable efforts: (A) to assist with the preparation of customary materials for
offering documents, confidential information memoranda, private placement
memoranda, registration statements, prospectuses, road show presentations,
lender presentations and similar documents reasonably necessary or advisable in
connection with such Debt Financing (including reasonable assistance in the
preparation of the Required Financial Information and all other information
regarding the AER Parties reasonably required for Parent to prepare pro forma
financial statements, financial data, audit reports and other information regarding
the AER Parties, as applicable, of the type required by and in compliance with
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Regulation S-X (other than Rule 3-10 of Regulation S-X) and Regulation S-K
promulgated under the Securities Act and related forms for a registered public
offering of debt securities, and of type and form customarily included in private
placements of debt securities under Rule 144A (subject to customary exceptions),
to consummate the offering(s) or borrowings contemplated by the Debt
Financing) (such information and data including the Required Financial
Information required to be delivered pursuant to this clause (A) shall be referred
to as the “Debt Financing Required Information™), (B) to cause appropriate
officers and employees of Seller and its Subsidiaries, on a customary basis and on
reasonable advance notice, to participate in (and assist with the preparation of
materials relating to) a reasonable number of meetings, presentations (other than
road shows), due diligence sessions, drafting sessions and sessions with rating
agencies in connection with the Debt Financing and (C) to cause the AER Parties’
independent auditors to provide, consistent with customary practice, (w) consent
to SEC filings and offering memoranda that include or incorporate the Required
Financial Information of the AER Parties and their reports thereon, in each case,
to the extent such consent is required in order to consummate the Debt Financing,
(x) customary auditors reports and customary comfort letters (including “negative
assurance” comfort) with respect to such Debt Financing Required Information,
(y) reasonable assistance in the preparation of pro forma financial statements by
Parent in connection with the Debt Financing and (z) reasonable assistance and
cooperation to Parent, including, without limitation, attending due diligence
sessions in connection with the Debt Financing;

(i) solely to the extent relating to the SEC Reporting Required
Information (as defined below),to provide Parent with cooperation that is
reasonably requested by Parent and reasonably necessary in order for Parent to
comply with its reporting obligations under the Exchange Act and its obligations
under the Securities Act, including, but not limited to, its obligation to maintain
the effectiveness of its shelf registration statement on Form S-1, including using
commercially reasonable efforts (A) to assist in the preparation of true and
complete copies of Required Financial Information and other information relating
to the AER Parties for periods prior to the Closing Date reasonably requested by
Parent to comply with its obligations set forth in this subsection (ii) (such other
information together with the Required Financial Information shall be referred to
as the “SEC Reporting Required Information” and together with the Debt
Financing Required Information, the “Required Information™) and (B) to cause
the AER Parties’ independent auditors to provide (solely with respect to Required
Financial Information and reports relating to periods prior to the Closing Date),
consistent with customary practice, (1) consent to SEC filings that include or
incorporate the Required Financial Information of the AER Parties and their
reports thereon, in each case, and to the extent such consent is required, and (1)
customary auditors reports and, as applicable, customary comfort letters
(including “negative assurance” comfort); and

(iii)  to use commercially reasonable efforts (A) () prior to the
Closing, to ensure Genco’s timely compliance with its reporting obligations un-
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der the Exchange Act, including, but not limited to, using commercially reasona-
ble efforts to furnish to Parent true and complete copies of financial statements
and other information reasonably requested by Parent to comply with the obliga-
tions set forth in this subsection (iii)(A)(1), and (I1) following the Closing, to use
commercially reasonable efforts to assist in the preparation of true and complete
copies of the financial statements and other information relating to Genco for pe-
riods prior to the Closing Date to the extent requested by Parent in order for Gen-
co to comply with its reporting obligations under the Exchange Act, (B) to cause
the AER Parties’ independent auditors to provide (solely with respect to financial
information and reports relating to periods prior to the Closing Date), consistent
with customary practice, (I) consent to SEC filings that include or incorporate the
financial statements of Genco and its reports thereon to the extent such consent is
required, and (I1) customary auditors reports and customary comfort letters (in-
cluding “negative assurance” comfort) and (C) to cause appropriate officers and
employees of Seller and its Subsidiaries, on a customary basis and on reasonable
advance notice, to assist in the foregoing, in each case to the extent required in
order to satisfy Genco’s Exchange Act reporting obligations;

(b) Seller shall use commercially reasonable efforts (A) to ensure
that the Required Information and the financial statements described in Section
5.14(a)(iii), as and from the date delivered to the Closing Date, remain Compliant and
(B) to notify IPH as soon as practicable, and supplement the Required Information as
soon as practicable after such notification, to the extent that any such Required
Information, to the knowledge of the Seller and the AER Parties, contains any material
misstatement of fact or omits to state any material fact necessary to make such
information not misleading. In addition, Seller shall use commercially reasonable
efforts to deliver to the Parent (x) by May 6, 2013, the Required Financial Information
described in clause (a) of the definition thereof and (y) by May 8, 2013, the Required
Financial Information described in clause (b) of the definition thereof. From and after
the Closing (but solely with respect to financial information and reports described in
clauses (a)(ii) and (iii) relating to periods prior to the Closing Date), Seller shall
cooperate with IPH as reasonably requested in connection with this Section 5.14(a)(ii)
and (iii) by providing and delivering customary and usual management representation
letters to the independent auditors of IPH or its Affiliates. IPH acknowledges and
agrees that (i) the obtaining of the Debt Financing is not a condition to the Closing,
and (ii) that none of IPH’s respective obligations under this Agreement are
conditioned in any manner upon Parent or any of its Subsidiaries obtaining any
financing in respect of the transactions contemplated hereby. Parent may, to most
effectively access the financing markets and for purposes of maintaining compliance
with its reporting obligations under the Exchange Act and its obligations under the
Securities Act, require the cooperation of Seller and its Subsidiaries under this Section
5.14 at any time and from time to time, and Seller shall use commercially reasonable
efforts to assist in the preparation of, and shall, prior to the Closing Date, cause the
AER Parties to use commercially reasonable efforts to assist in the preparation of, the
information set forth in the definition of “Required Financial Information” as promptly
as is reasonably practicable following the conclusion of the applicable reporting
period.
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(c) Notwithstanding anything contained herein or otherwise,
nothing contained in this Section 5.14 shall require any such cooperation to the extent
it would unreasonably disrupt the conduct of Seller and its Subsidiaries’ respective
businesses. IPH shall indemnify and hold harmless each of Seller and its Subsidiaries
and their respective representatives from and against any and all losses suffered or
incurred by them in connection with the arrangement of the Debt Financing and the
performance of their respective obligations under this Section 5.14 , in each case other
than (i) with respect to any information provided by or on behalf of Seller or any of its
Subsidiaries pursuant to this Section 5.14 or (ii) to the extent any of such losses arise
from the bad faith, gross negligence or willful misconduct of, or material breach of
this Agreement by, the Seller or any of its Subsidiaries and their respective
representatives. IPH shall, promptly upon request of Seller, reimburse Seller and its
Subsidiaries for all reasonable and documented out-of-pocket costs and expenses
incurred by Seller and its Subsidiaries (including those of their respective
representatives) in connection with the cooperation required by this Section 5.14.

Section 5.15 Air Variance. Each of the parties agrees to use its reasonable best
efforts to take, or cause to be taken, all actions, to file and prepare, or cause to be filed and
prepared, all documents and to do, or cause to be done, all things necessary and proper to petition
and obtain the IPCB Approval (including, for the avoidance of doubt, agreeing to the terms of
the IPCB Approval, provided such terms are identical in all material respects as the terms set
forth in the Air Variance as of the date of this Agreement as such terms apply to the Plants and
no new material terms are imposed upon the Transferred Company or any of its Subsidiaries).
From and after the Closing, all obligations in the Air Variance with respect to any Retained Plant
shall remain the sole responsibility of Seller, and all obligations in the Air Variance with respect
to the Transferred Companies, any of its Subsidiaries and the Plants will be the sole
responsibility of IPH. From and after the Closing, Seller shall take no action and ensure that none
of its Affiliates or any other Person acting on behalf of Seller or any of its Affiliates takes any
action with respect to the Retained Plants that would be inconsistent with or in violation of the
Air Variance. The parties agree that, within 45 days of the date of this Agreement, they shall file
a joint petition, or such other filing as they deem appropriate, to the IPCB seeking the IPCB
Approval, unless the parties mutually agree that such filing should be made at a later date.

Section 5.16  Bifurcation of Certain Contracts.

@) The parties will use their commercially reasonable efforts to
replace the agreements listed on Section 5.16 of the Seller Disclosure Schedule entered
into jointly by, or for the benefit of, Seller or one of its Affiliates (other than the
Transferred Company and its Subsidiaries), on the one hand, and the Transferred
Company and its Subsidiaries, on the other hand (collectively, the “Existing Joint
Contracts”) with new contracts pursuant to which each of Seller or its Affiliates (other
than the Transferred Company and its Subsidiaries), on the one hand, and the
Transferred Company and its Subsidiaries (it being understood that, to the extent
requested by IPH, the parties shall use commercially reasonable efforts to ensure that
each Subsidiary of the Transferred Company shall enter into a separate new contract),
on the other hand, will have separate agreements with the relevant third party, which
in any event shall provide that any obligations of the Transferred Company and its
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Subsidiaries shall be on a several and not joint basis (the “Replacement Contracts”).
With respect to each Existing Joint Contract, the Replacement Contracts entered into
in replacement thereof will provide in the aggregate for the same terms in all material
respects with respect to each entity as provided in such Existing Joint Contract.
Notwithstanding the previous two sentences or anything else to the contrary contained
in this Agreement, in connection with entering into any Replacement Contract (i)
Seller shall be obligated to fulfill its obligations under Section 5.14 and (ii) in no event
shall IPH or any of its Affiliates (including the Transferred Company and its
Subsidiaries following the Closing) be required to pay or commit to pay to any
counterparty to an Existing Joint Contract any cash or other consideration, make any
commitment or incur any liability or release any claim or waive any right, or post any
cash, letter of credit or other form of collateral, in excess of the express obligations of
AER or any of its Subsidiaries in existence as of the date of this Agreement.

(b) If, notwithstanding the commercially reasonable efforts of the
parties as required by Section 5.16(a), a Replacement Contract has not been entered
into by the Closing, the relevant Existing Joint Contract will remain in place and IPH
and Seller shall, if possible, use their respective commercially reasonable efforts to
cause the parties to such Existing Joint Contract to enter into agreements among
themselves (it being understood that IPH may elect to have each applicable Subsidiary
of the Transferred Company enter into a separate agreement) (each, an “Allocation
Agreement”) providing for the individual obligations of each of Seller and its
Affiliates consistent with past practice with respect to such Existing Joint Contract.
Each of the Allocation Agreements will provide that each of the parties thereto will
indemnify the others for all losses or expenses arising from any failure of the
indemnifying party to satisfy its obligations under the applicable Existing Joint
Contract, as such obligations are severally but not jointly allocated pursuant to each
Allocation Agreement.

Section 5.17 Other Requlatory Filings and Related Matters. In addition to, and
not in limitation of, Section 5.3, the parties agree to the following:

@ each of the parties shall cooperate in all respects with the other in
connection with the transfer from Seller to IPH, by filing with FERC pursuant to Section
205 of the FPA, as required, all agreements (i) necessary for the continued operation of
the generating units of the Business at and following the Closing and (ii) listed on Section
5.17 of the Seller Disclosure Schedule, such that the transfer of such agreements shall
become effective as of the Closing if required under the FPA and/or FERC regulations.
Notwithstanding the foregoing, IPH shall be solely responsible for ensuring that the
public utility Subsidiaries of the Transferred Company have the requisite market-based
rate authority to operate and sell output from the generating assets of the Business
following the Closing, including, without limitation, obtaining or maintaining market-
based rate authority or filing any necessary change-in-status notification with FERC; and

(b) each of the parties shall cooperate in all respects with the other in
connection with applying for FCC consent prior to the assignment of the private land
mobile, microwave or maritime licenses associated with the Business (or application for

-68-



Electronic Filing - Recived, Clerk's Office : 08/1a/2013

replacement permits) or the transfer of control of the Transferred Company from Seller to
IPH, by filing with the FCC pursuant to Section 310(d) of the Communications Act, 47
U.S.C. Sec. 310(d), as required, all applications for such prior FCC consent (i) necessary
for the continued operation of the private land mobile, microwave or maritime radio units
of the Business at and following the Closing and (ii) listed on Section 5.17(b) of the
Seller Disclosure Schedule, such that the assignment of such FCC licenses or transfer of
control of such FCC licensees shall become effective as of the Closing. Subject to the
receipt of the foregoing consents, as of the Closing, Seller shall assign (or cause to be
assigned) the FCC licenses listed in part (i) of Section 5.17(b) of the Seller Disclosure
Schedule from the applicable Affiliate of Seller to IPH, the Transferred Company or any
of its Subsidiaries (as designated by IPH prior to the Closing), free and clear of all Liens.
Notwithstanding the foregoing, IPH shall be solely responsible for payment of the FCC
application filing fees. Prior to the Closing, IPH and Seller shall enter into one or more
easement agreements (or similar agreements) to be effective from and after the Closing to
enable Seller’s Affiliates or Subsidiaries (other than the Transferred Company and its
Subsidiaries) to continue to use and reasonably access communications equipment owned
by such Affiliates or Subsidiaries on the site of locations owned by the Transferred
Company or its Subsidiaries, such access not to materially interfere with IPH’s
operations.

Section 5.18 No-Shop; Other Confidentiality Agreements.

(@) From the date of this Agreement through the earlier of the
Closing or the termination of this Agreement, Seller shall not, and shall cause the
Transferred Company, their respective Subsidiaries and Affiliates and their respective
agents, officers, directors, employees, agents, representatives not to, directly or
indirectly, solicit, initiate, encourage (including by way of furnishing information) or
take any other action to facilitate the submission of any inquiries, proposals or offers
from any Person relating to, and will not participate in any negotiations regarding, or
furnish to any Person any information with respect to, any purchase, transfer or other
disposition of all or any part of the Interests, any merger, consolidation, business
combination, acquisition, recapitalization, liquidation, dissolution, or similar
transaction involving the Transferred Company or any of its Subsidiaries, or the sale
of all or any part of the assets of the Transferred Company or any of its Subsidiaries
(other than assets sold in the ordinary course of business).

(b) As promptly as practicable following the Closing, Seller shall
use commercially reasonable efforts to cause all Persons who have been furnished
confidential information regarding the Business in connection with the solicitation of
or discussions regarding a potential sale of the Business within the 18 months prior to
the date of this Agreement to return or destroy such information.

Section 5.19 Non-Solicitation of Employees.

@ IPH covenants and agrees that for a period of 12 months
following the Closing, neither it nor any of its Affiliates (including, without limitation,
the Transferred Company) will, directly or indirectly, without the prior written consent
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of Seller, (i) solicit, recruit or employ any employee, officer, director or agent, other
than the Transferred Company Employees or EElI Employees, of Seller or its Affiliates
or (ii) induce or otherwise counsel, advise or encourage any employee, officer, director
or agent, other than the Transferred Company Employees or EElI Employees or any
consultant or independent contractor, of Seller or its Affiliates to leave the
employment of Seller and its Affiliates; provided that this Section 5.19 shall not
preclude the hiring of any employee who (x) responds to any generalized solicitation
through the use of professional firms or public advertisement placed by IPH (or its
applicable Affiliates) or (y) has been terminated by Seller or its Affiliates at least six
months prior to the commencement of employment discussions between IPH (or its
applicable Affiliates) and such employee.

(b) Seller covenants and agrees that for a period of 12 months
following the Closing, neither it nor any of its Affiliates will, directly or indirectly,
without the prior written consent of IPH, (i) solicit, recruit or employ any employee,
officer, director or agent of IPH or its Affiliates (including Transferred Company
Employees or EEI Employees) or (ii) induce or otherwise counsel, advise or encourage
any employee, officer, director or agent, or any consultant or independent contractor,
of IPH or its Affiliates (including Transferred Company Employees or EEI
Employees) to leave the employment of IPH and its Affiliates; provided that this
Section 5.19 shall not preclude the hiring of any employee who (x) responds to any
generalized solicitation through the use of professional firms or public advertisement
placed by Seller (or its applicable Affiliates) or (y) has been terminated by IPH or its
Affiliates at least six months prior to the commencement of employment discussions
between Seller (or its applicable Affiliates) and such employee.

Section 5.20 Coal Transportation Claim. Prior to or at Closing, Seller shall
cause the Transferred Company and its Subsidiaries to transfer to an Affiliate of Seller (other
than the Transferred Company or any of its Subsidiaries) the Coal Transportation Claim;
provided that, if the Coal Transportation Claim cannot be transferred, then except as not
prohibited by Law, Seller shall be subrogated to all rights of Purchaser to pursue any potential
Actions related to coal transportation charges incurred by the Business prior to the Closing Date
and to control of any Claim, all at Seller’s expense. Following the Closing, IPH agrees, at
Seller’s reasonable request and expense, to provide reasonable cooperation in connection with
the Coal Transportation Claim. Seller shall have no obligation to pay, or cause the Transferred
Company and its Subsidiaries to pay, to IPH any proceeds received by Seller, the Transferred
Company or its Subsidiaries in respect of the Coal Transportation Claim prior to the Closing. In
the event that the Transferred Company or any of its Subsidiaries is paid any proceeds in respect
of the Coal Transportation Claim following the Closing, IPH shall cause such proceeds to be
remitted promptly to Seller. “Coal Transportation Claim” shall mean the following Action: In
re Rail Freight Fuel Surcharge Antitrust Litigation MDL 1869.

Section 5.21 Books and Records; Bank Accounts; Resignations.

@) Seller shall take appropriate actions to ensure that all books and
records (including all Contracts and any and all title, Tax, NERC (including regional
entities thereof) compliance, financial and technical, engineering, environmental,
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health and safety records and information) of or pertaining to the Transferred
Company and its Subsidiaries in Sellers’ or any of its Affiliates’ (other than the
Transferred Company and its Subsidiaries) possession are delivered to IPH or the
Transferred Company at or prior to the Closing, other than (i) books and records that
Seller or any of its Subsidiaries is required by Law to retain, in which case copies shall
be provided to IPH; or (ii) personnel and employment records for employees and
former employees of Seller or any of its Subsidiaries who are not Transferred
Company Employees or EEI Employees (or former EEI Employees); provided that
Seller and its Subsidiaries shall have the right to retain a copy of all such books and
records to the extent reasonably necessary for, and for use in connection with, Tax,
regulatory, litigation or other legitimate, non-competitive purposes.

(b) Prior to or at the Closing, except to the extent IPH shall
otherwise direct Seller in writing, Seller shall deliver to IPH copies of effective
revocations of all prior authorizations of any employee of Seller or its Affiliates to
sign checks, and deal with bank or investment accounts of, or with respect to, the
Transferred Company or its Subsidiaries. If cash generated by the Transferred
Company or its Subsidiaries is deposited to any account of Seller or its Affiliates after
the Closing, Seller shall forward such cash as promptly as practicable to appropriate
accounts of the Transferred Company or its Subsidiaries designated in writing by IPH
prior to the Closing. Without limiting the generality of the foregoing, after the
Closing, the Transferred Company and its Subsidiaries shall not participate in any cash
management, cash sweep or money pool arrangements with respect to Seller and/or its
Affiliates. Seller shall as promptly as practicable forward any cash of the Transferred
Company or its Subsidiaries that is nonetheless deposited to any such arrangements to
appropriate accounts of the Transferred Company or its Subsidiaries designated in
writing by IPH prior to the Closing.

(c) Prior to or at the Closing, Seller shall obtain resignation letters,
to be effective as of the Closing, (i) from each of the officers of the Transferred
Company or any of its Subsidiaries who are employees of Seller and will not be
Transferred Company Employees or EEI Employees and (ii) each of the directors
and/or managers of the Transferred Company or any of its Subsidiaries.

Section 5.22  Title and Title Affidavits. Prior to or at the Closing, Seller shall
deliver to IPH, to permit IPH, at its sole discretion, to obtain date downs or updated title reports,
commitments or endorsements prior to Closing, copies of all title insurance policies, searches,
reports, commitments in its possession or control and, at IPH’s written request, use commercially
reasonable efforts to cause any issuer of title insurance in favor of a Transferred Company or any
of its Subsidiaries to deliver to IPH, copies of all title insurance policies or commitments and, to
the extent available, copies of documents evidencing the exceptions to such title insurance policy
or commitment. In connection with any title insurance policies that IPH may obtain in
connection with the Closing, Seller shall, and shall cause the Transferred Company and its
Subsidiaries to, cooperate in such process, including by the Seller executing a non-imputation
affidavit necessary to issue a non-imputation endorsement in favor of such title insurance
company in substantially the form set forth on Section 5.22 of the Seller Disclosure Schedule,
and by the Transferred Company or its Subsidiaries executing customary title affidavits and/or
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certificates in the favor of such title insurance company reasonably required by the title insurance
company including, without limitation, any non-imputation affidavit necessary to issue a non-
imputation endorsement. Each of Seller and IPH acknowledges that neither the granting of such
title affidavits or certificates provided by Seller, Transferred Company or a Subsidiary in favor
of the title insurance company nor this Section 5.22 shall constitute an amendment of the
representations, warranties, indemnities or obligations (including in respect of caps, baskets and
survival periods) of Seller, the Transferred Company or its Subsidiaries to Purchaser as expressly
provided in this Agreement

Section 5.23 Pre-Closing Reorganization. Prior to the Closing Date, Seller shall
effect (or cause to be effected) the Pre-Closing Reorganization in accordance with steps 1
through 4 set forth on Exhibit A.

Section 5.24 Put Option Agreement; Alternative Transaction.

() From and after the date hereof, Seller shall cause each of Genco
and Medina Valley to fulfill and comply with all of its respective obligations under the
Put Option Agreement and Put Option Asset Purchase Agreement, including payment
by Medina Valley of the Put Option Down Payment to Genco and entry by Genco and
Medina Valley into the Put Option Asset Purchase Agreement, and Seller shall fulfill
and comply with all of its obligations under the Put Guaranty.

(b) Notwithstanding anything to the contrary in this Agreement,
following the date hereof, Seller and its agents, Affiliates, officers, directors,
employees, agents and representatives shall have the right to (i) initiate, solicit and
encourage any inquiry or the making of any proposal or offer that constitutes an
Alternative Gas Plant Transaction, including by providing access to non-public
information of Seller and its Affiliates to any Person pursuant to a confidentiality
agreement and (ii) engage in, enter into, or otherwise participate in any discussions or
negotiations with any Persons or groups of Persons with respect to any Alternative Gas
Plant Transactions and cooperate with or assist or participate in or facilitate any such
inquiries, proposals, discussions or negotiations or any effort or attempt to pursue any
Alternative Gas Plant Transactions.

(c) Seller shall (i) upon entrance into any agreement for an
Alternative Gas Plant Transaction, provide IPH copies of any definitive agreement(s)
with respect thereto and (ii) use, and cause Medina Valley to use, reasonable efforts to
maximize the amount of Alternative Gas Plant Transaction Consideration received
from the Alternative Gas Plant Transaction. Seller agrees that no definitive
agreement(s) with respect to an Alternative Gas Plant Transaction will impose any
obligations or liabilities of any kind on Genco, the Transferred Company or any other
Subsidiary of the Transferred Company.

(d) If, during the period ending on the date that is two years
following the Closing Date, Seller or any of its Affiliates receives Alternative Gas
Plant Transaction Consideration, Seller or its Affiliate shall pay to Genco such amount
within two Business Days of receipt thereof; provided that in no event shall Seller or
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any of its Affiliates be obligated to pay to Genco any Alternative Gas Plant
Transaction Consideration until such time as the aggregate Alternative Gas Plant
Transaction Consideration for all Alternative Gas Plant Transactions exceeds an
amount equal to the sum of (i) the Put Option Down Payment and (ii) the Put Option
Additional Purchase Price, after which Seller shall be obligated to pay Genco the
excess thereof. Any such payment shall be made in immediately available funds via
wire transfer to a Genco account to be designated by IPH.

Section 5.25 Transfer of Retained Plants, Assignment of CCB Liabilities and
Off-Site Liabilities. Prior to the Closing (but after receipt of the Pre-Closing FERC Approval
and before commencement of the Pre-Closing Reorganization), Seller shall cause the Transferred
Company and its Subsidiaries to transfer to an Affiliate of Seller (other than the Transferred
Company or any of its Subsidiaries) the Retained Plants, all of the assets owned by the
Transferred Company or any of its Subsidiaries at the Retained Plants (the “Retained Plant
Assets”) and all liabilities relating to such Retained Plants and the Retained Plant Assets (the
“Retained Plant Liabilities”), and in each case shall have taken all actions that are necessary to
carry out the foregoing transfers and provide documentation thereof that is reasonably
satisfactory to IPH. The Retained Plant Assets include, but are not limited to, those assets listed
on Section 5.25 of the Seller Disclosure Schedule, which are listed for informational purposes
and not as a limitation on what shall constitute Retained Plant Assets or Retained Plant
Liabilities. Immediately before the completion of the Pre-Closing Reorganization, Seller shall
cause the Transferred Company and its Subsidiaries to assign to an Affiliate of Seller (other than
the Transferred Company or any of its Subsidiaries) the CCB Liabilities, the Off-Site Liabilities
and the Asbestos Liabilities and shall have taken all actions that are necessary to carry out such
assignment and provide documentation thereof that is reasonably satisfactory to IPH.

Section 5.26  Plant Transfer Agreements. Prior to the Closing, Seller shall cause
(a) AERG and AIC to execute and deliver the AERG Contribution Agreement Amendment and
(b) Genco and AIC to execute and deliver the Genco Asset Transfer Agreement Amendment.

Section 5.27 Duck Creek. Seller shall have the right and ability to resolve the
complaint filed by the State of Illinois Attorney General on February 4, 2013 against Genco in
connection with the Duck Creek Plant (the “Duck Creek Complaint™) or any subsequent
complaints or enforcement action related to the underlying allegations at issue in the Duck Creek
Complaint; provided, however, that Seller shall not enter into any settlements regarding the Duck
Creek Complaint, that would result in more than a de minimis impact on the operations
conducted at the Duck Creek Plant without IPH’s prior written consent. As part of any
resolution of the Duck Creek Complaint, IPH shall not object to the imposition of any
monitoring obligations or groundwater restrictions, if such obligations or restrictions do not have
more than a de minimis impact on the operations conducted at the Duck Creek Plant. Provided
that the condition set forth in the preceding sentence are met, IPH hereby agrees to assume all
responsibility for any continuing monitoring obligations that may be imposed pursuant to any
order or agreement entered in connection with any such resolution, but any costs associated with
such monitoring obligations shall be the sole responsibility of Seller.

Section 5.28 Cyber Incident Preparedness. Prior to the Closing, Seller shall use,
and shall cause its Subsidiaries to use, commercially reasonable efforts to:
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(a) ensure that the Transferred Company and its Subsidiaries
comply with, on the timeframe for assessment required by, and pursuant to the
methodology set forth under, the Critical Infrastructure Protection Standards;

(b) timely take those actions that would reasonably be expected to
be necessary to ensure that any of the Transferred Company or its Subsidiaries owning
or controlling assets designated as a Critical Asset or Critical Cyber Asset under the
Critical Infrastructure Protection Standards will be in compliance with the Critical
Infrastructure Protection Standards as of the date by which FERC has required such
compliance, including, but not limited to, the design, development and implementation
of security management controls; personnel and training controls; electronic security
perimeter controls; physical security controls; system security controls; and incident
reporting, response and recovery plans;

(c) at the request of IPH, consult with IPH prior to taking any
action otherwise required under clause (b), provided that IPH’s consent shall not be
required to take such action; and

(d) consider in good faith and use reasonable best efforts to
accommodate all reasonable requests from IPH to modify any action otherwise
required under clause (b) in order to ensure that the controls, systems and plans put in
place under clause (b) to ensure Seller’s compliance with the Critical Infrastructure
Protection Standards are physically and logically compatible with any controls,
systems and plans put in place to ensure IPH’s compliance with the Critical
Infrastructure Protection Standards; provided that IPH’s consent shall not be required
to take such action.

Section 5.29 Property Insurance. For the period beginning on the Closing and
ending on the Release Date, IPH shall, and shall cause the Transferred Company and its
Subsidiaries, to the extent commercially reasonable, to purchase and keep in place (or find
suitable replacements therefor) property insurance policies consistent with IPH’s current
property insurance program covering any physical assets in which Seller has been granted
Security Interests pursuant to Section 5.9(c) (“Property Insurance”). IPH shall, and shall cause
the Transferred Company and its Subsidiaries to, either (i) use the proceeds from such Property
Insurance to repair or replace the damaged property or (ii) use commercially reasonable efforts to
pursue any claim or claims under such Property Insurance, in each case, to the extent
commercially reasonable to do so. Any proceeds actually received under such Property
Insurance as a result of a claim or claims (net of any deductibles and self-insurance retentions
and guota shares and any costs or expenses incurred by IPH or its Affiliates in pursuing such
claim or claims) shall be (x) used to repair or replace the damaged property or (y) held in a
separate account, to be established at such time, not to be released until the Release Date and
Seller shall be granted a first-priority perfected security interest in such account.

Section 5.30 Further Assurances. Each party shall, on the request of any other
party, execute such further documents, and perform such further acts, as may be necessary or
appropriate to give full effect to the allocation of rights, benefits, obligations and liabilities
contemplated by this Agreement and the transactions contemplated hereby, including, without
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limitation, by promptly paying or delivering to the other party any monies or checks which have
been sent after the Closing Date to it to which the other party is entitled.

Section 5.31 Grant of License. Prior to the Closing (and except as may be
prohibited by Law or contract), Seller shall, or shall cause its Affiliates to, grant to the
Transferred Company and its Subsidiaries, at no cost, a perpetual, transferable, sublicensable,
non-exclusive license to use the process currently used by the Transferred Company and its
Subsidiaries for removal of elemental mercury from coal-fired generation flue gas by the
application of calcium dibromide to coal prior to combustion for purposes of oxidizing elemental
mercury in the flue gas to HgBr2, adsorption of HgBr2 to a carbon adsorbent introduced into the
flue gas downstream of the boiler furnace and removal of the carbon bearing adsorbed HgBr2
from the flue gas by electrostatic precipitation. Notwithstanding the foregoing, in no event does
Seller make any representation or warranty that it owns such process and, to the extent Seller has
a license to use such process, Seller’s obligations pursuant to the foregoing sentence shall be
subject, in all respects, to the terms of its license agreement.

ARTICLE VI

EMPLOYEE MATTERS COVENANTS

Section 6.1 Employees and Compensation.

€)) No later than immediately prior to the Closing Date, Seller and
its Affiliates shall take such actions as are necessary to ensure that each Transferred
Company Employee is employed by the Transferred Company or its Subsidiaries, and
that the Transferred Company and its Subsidiaries have no employees other than the
Transferred Company Employees and EEI Employees. Commencing immediately
upon the Closing Date, IPH shall cause the Transferred Company or its Subsidiaries to
continue the employment of each Transferred Company Employee and each EEI
Employee. No later than immediately prior to the Closing, Seller shall update Section
1.1(x) of the Seller Disclosure Schedule to reflect new hires and terminations of
employment following the date hereof. IPH will offer or cause an Affiliate to offer
employment to each individual who would be a Transferred Company Employee but
for the fact that he or she was on long-term disability leave on the Closing Date and
who is able to return to active employment within 180 days following the Closing
Date (any such individual, a “Leave Employee”) on terms of employment substantially
consistent with this Article VI. Such employment offer shall be extended not more
than seven days after IPH is notified that such Leave Employee is able to return to
active employment and shall be effective for seven days following its extension, and
each such Leave Employee who accepts such offer and commences employment with
IPH or its applicable Affiliate as of the effective date of such offer shall be treated for
all purposes under this Agreement as a Transferred Company Employee effective as of
the date of his or her commencement of employment with IPH or the applicable
Affiliate. Seller shall cause each individual who would be a Transferred Company
Employee but for the fact that he or she was on long-term disability leave on the
Closing Date to continue to be eligible for disability benefits under the applicable
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Benefit Plan as in effect as of the date hereof unless and until such individual ceases to
be disabled within the meaning of the applicable Benefit Plan as in effect on the date
hereof. Neither IPH nor its Affiliates shall be liable for any claims for long-term
disability benefits that are incurred by or with respect to any Leave Employee on or
before the date such Leave Employee commences employment with IPH or its
Applicable Affiliate. Any Transferred Company Employee not covered by an
Assumed CBA who is on sick leave (but not long-term disability leave) as of the
Closing Date (a “Sick Leave Employee”) shall remain eligible for long-term disability
insurance coverage with Seller and its Affiliates until the earlier of (i) the 90" day
following the Closing Date (or such later date determined by Seller in its discretion)
and (ii) the date such Sick Leave Employee returns to active employment with the
Transferred Company and its Affiliates or terminates employment with the
Transferred Company and its Affiliates. In the event that such Sick Leave Employee
does not return to active employment with the Transferred Company and its Affiliates
within 89 days following the Closing Date, (i) IPH and its Affiliates shall cause the
employment of such Sick Leave Employee to be terminated as of the 89™ day
following the Closing Date, (ii) Seller and its Affiliates shall be solely liable (and shall
cause IPH and its Affiliates not to be liable) for any claims for long-term disability
benefits that are incurred by or with respect to such Sick Leave Employee, and (iii)
Seller and its Affiliates shall indemnify IPH and its Affiliates for the cost of any sick
leave and related benefits incurred by IPH and its Affiliates with respect to such Sick
Leave Employee at a rate not in excess of the cost of benefits made available by IPH
or its Affiliates to other similarly situated Transferred Company Employees.

(b) From and after the Closing Date, IPH shall cause the
Transferred Company or its Subsidiaries to retain or assume, as applicable, and honor,
(i) all Transferred Company Benefit Plans and all liabilities thereunder and (ii) all
collective bargaining agreements in respect of Transferred Company Employees. IPH
hereby acknowledges that Seller and its Affiliates are parties to the collective
bargaining agreements identified on Section 6.1(b)(i) of the Seller Disclosure Schedule
(the *“Assumed CBASs”). IPH agrees as a condition of this transaction that it will cause
the Transferred Company or its Subsidiaries to fully assume all terms and obligations
of the Assumed CBAs immediately effective upon the Closing Date, that it shall cause
the Transferred Company or its Subsidiaries to fully abide by the terms of the
Assumed CBAs in accordance with Law during the remaining term of such
agreements or as otherwise permitted by Law, and that it shall indemnify Seller with
respect to any liabilities attributable to the Assumed CBAs following the Closing Date.
For the avoidance of doubt, Seller shall remain liable for, and shall indemnify IPH
with respect to, any liabilities attributable to the Assumed CBAs prior to the Closing
(other than liabilities relating solely to the actions of IPH and its Affiliates); provided,
however, that with respect to any grievance or arbitration attributable to the Assumed
CBAs that may result in liability to Seller, IPH will timely consult with Seller
regarding the status of such grievance or arbitration and will not resolve such
grievance or arbitration without consent of Seller, which consent shall not be
unreasonably withheld. For the avoidance of doubt, IPH and Seller agree that IPH
may cause the Transferred Company or its Subsidiaries to exercise any of its rights
under the Assumed CBAs, including the right to negotiate modifications to the terms

-76-



Electronic Filing - Recived, Clerk's Office : 08/1a/2013

thereof. IPH agrees to cause the Transferred Company or its Subsidiaries to engage in
any type of bargaining that is required of it under the Assumed CBAs and Law with
any collective bargaining representative listed on Section 6.1(b)(ii) of the Seller
Disclosure Schedule, from the Closing Date until such obligation is no longer required
under the Assumed CBAs. Seller agrees to and shall cause each of its Affiliates to
engage in any type of bargaining that is required of it under the Assumed CBAs and
Law with any collective bargaining representative listed on Section 6.1(b)(ii) of the
Seller Disclosure Schedule prior to the Closing Date and in connection with the
consummation of the transactions contemplated in this Agreement.

(c) For a period of no less than one year following the Closing
Date, IPH shall provide, or shall cause the Transferred Company or its Subsidiaries to
provide, each Transferred Company Employee not covered by a collective bargaining
agreement with a base rate of pay not less than that in effect with respect to the
Transferred Company Employee immediately before the Closing Date and incentive
compensation and employee benefits that, in the aggregate, are no less favorable than
the incentive compensation and employee benefits provided to similarly situated
employees of IPH and its Affiliates from time to time. Without limiting the generality
of the foregoing, IPH shall provide each Transferred Company Employees not covered
by a collective bargaining agreement who is involuntarily terminated without cause
during the one year period following the Closing Date with severance pay and benefits
continuation that is no less favorable, in the aggregate, than the severance pay and
benefits continuation to which such Transferred Company Employee would have been
entitled under the severance plan set forth on Section 6.1(c) of the Seller Disclosure
Schedule, determined without regard to any discretion of Seller and its Affiliates
thereunder to reduce such pay and benefits, and determined based on the base salary
level as of immediately prior to the Closing Date (or any greater amount as required by
the applicable severance plan) of the applicable Transferred Company Employee,
subject to the execution, by such terminated employee, of a general release of claims
in favor of such Transferred Company Employee’s employer and its affiliates;
provided that this sentence shall have no application in respect of a Transferred
Company Employee party to an individual agreement containing severance provisions,
or to the extent application would result in the duplication of severance benefits.

(d) Seller shall cause the Transferred Company and its Subsidiaries
to cooperate reasonably with any request from IPH made before the Closing Date that
is intended to facilitate a determination by IPH or its Affiliates as to whether to amend
or terminate any Transferred Company Benefit Plan.

Section 6.2  Welfare Benefit Plans.

@ The participation by Transferred Company Employees in Seller
Benefit Plans that are Welfare Plans shall continue until immediately prior to the
Closing Date. Effective as of the Closing Date, IPH shall ensure commencement of
coverage for each Transferred Company Employee who was a participant in the
Welfare Plans of Seller and its Affiliates as of the Closing Date in Welfare Plans
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maintained by IPH and its Affiliates (but the foregoing shall not require any minimum
level or specific type of Welfare Benefit or Welfare Plan).

(b) Except as otherwise provided in this Article VI, (i) Seller and its
Affiliates shall be solely liable for any claims for Welfare Benefits that are incurred by
or with respect to any Transferred Company Employee and his or her beneficiaries or
dependents under a Seller Benefit Plan on or before the Closing Date, and (ii) IPH
shall be solely liable for any Welfare Benefits obligations, liabilities and claims that
may arise, including those that are incurred but not reported, by or with respect to any
Transferred Company Employee and his or her beneficiaries or dependents after the
Closing Date. For purposes of the foregoing, the following claims and liabilities shall
be deemed to be incurred as follows: (x) life, accidental death and dismemberment
and business travel accident insurance benefits, upon the death, disability or accident
giving rise to such benefits; (y) hospital-provided health, dental, prescription drug or
other benefits, which become payable with respect to any hospital confinement, upon
commencement of such confinement; and (z) medical, dental, and vision, when the
services are rendered, the supplies are provided or prescribed medication is acquired
by the participant, and not when the condition arose.

(c) With respect to the coverage of the Transferred Company
Employees under IPH’s Welfare Plans, (i) each such employee’s service with Seller
and its Affiliates shall be credited against any waiting period applicable to eligibility
for enrollment of new employees under IPH’s Welfare Plans; (ii) limitations on
benefits due to pre-existing conditions shall be waived for any Transferred Company
Employee enrolled in any Welfare Plan maintained by Seller and its Affiliates as of
the Closing Date to the extent that such limitations on benefits would have been
waived under the corresponding Seller Group Health Plan; and (iii) any out-of-pocket
annual maximums and deductibles taken into account under the Seller Group Health
Plan for any Transferred Company Employee in the calendar year that contains the
Closing Date shall be credited under IPH’s Welfare Plans for the same calendar year.
With respect to aggregate lifetime maximum benefits available under IPH’s Welfare
Plans, a Transferred Company Employee’s prior claim experience under any of the
Welfare Plans that are Seller Benefit Plans will not be taken into account.

(d) Effective as of the Closing Date, IPH shall be responsible for,
and shall assume all liability with respect to, providing the notices and making
available the health care continuation coverage, all as required by Section 4980B of
the Code, for all of the Transferred Company Employees and their respective covered
dependents, whose qualifying events (as defined in Code Section 4980B) occur after
the Closing Date.

(e) From and after the Closing Date, (i) IPH shall assume and
honor, and shall cause the Transferred Company and its Subsidiaries to honor, all
unused vacation and other paid time off days of the Transferred Company Employees
that accrued prior to the Closing Date to the extent not cashed out by Seller or its
Affiliates, and (ii) IPH shall sponsor a paid time off policy that applies to each
Transferred Company Employee that takes into account service with Seller and its
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Affiliates as provided in Section 6.4(a). Notwithstanding the foregoing, in the event
that Seller or one of its Affiliates is required under applicable Law to make a payment
in settlement of accrued vacation or paid time off of any Transferred Company
Employee in connection with the transactions contemplated by this Agreement, IPH
shall reimburse and hold harmless Seller and its Affiliates for such payment to the
extent that, by reason of such payment by Seller or its Affiliates, IPH or its Affiliates
are relieved from a liability they otherwise would have assumed pursuant to the
immediately preceding sentence.

0) Seller and IPH shall take all actions necessary or appropriate so
that, effective as of the Closing Date, (i) the account balances (whether positive or
negative) (the “Transferred Account Balances™) under the flexible spending
component of the Ameren Cafeteria Plan (“Seller’s Flex Plan”) of the Transferred
Company Employees who are participants in Seller’s Flex Plan (the “ESA Covered
Employees”) shall be transferred to one or more comparable plans of IPH
(collectively, the “IPH’s Flex Plan™); (ii) the elections, contribution levels and
coverage levels of the FSA Covered Employees shall apply under IPH’s Flex Plan in
the same manner as under Seller’s Flex Plan; and (iii) the FSA Covered Employees
shall be reimbursed from IPH’s Flex Plan for claims which have been (A) incurred at
any time during the plan year of Seller’s Flex Plan in which the Closing Date occurs
and (B) submitted to IPH’s Flex Plan from and after the Closing Date, on the same
basis and the same terms and conditions as under Seller’s Flex Plan. As soon as
practicable after the Closing Date, and in any event within 10 Business Days after the
amount of the Transferred Account Balances is determined, Seller shall pay IPH the
net aggregate amount of the Transferred Account Balances, if such amount is positive,
or IPH shall pay Seller the net aggregate amount of the Transferred Account Balances,
if such amount is negative.

Section 6.3  Retirement Plans.

@) As soon as practicable following the Closing Date, Seller and its
Affiliates shall permit the account balances of the Transferred Company Employees in
any tax-qualified defined contribution plans of Seller and its Affiliates to be
distributed in accordance with the terms of such plans, and for not less than one year
following the Closing Date IPH shall permit Transferred Company Employees to the
extent still employed by IPH and its Affiliates (including the Transferred Company
and its Subsidiaries) to rollover such distribution (including a rollover of outstanding
participant loans not then in default) into a tax-qualified defined contribution plan
maintained by IPH or its applicable Affiliate.

(b) The parties agree to the following terms with respect to
treatment of Transferred Company Employees covered by an Assumed CBA who
participate in the Ameren Retirement Plan (the “Union Pension Participants™):

Q) Without limiting the generality of Section 6.1(b), IPH shall,
effective as of the Closing Date, establish or maintain a cash balance pension plan (the
“IPH Cash Balance Plan”) and a related funding arrangement which are qualified and
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tax-exempt under Sections 401(a) and 501(a), respectively, of the Code. The IPH Cash
Balance Plan shall contain terms substantially identical to those of the Ameren
Retirement Plan as is applicable to the Union Pension Participants as of the Closing Date.
IPH will cause the IPH Cash Balance Plan to expressly provide that any Union Pension
Participants will become participants in the IPH Cash Balance Plan as of the Closing
Date.

(i) Unless the IPH Cash Balance Plan and its related trust has received
a favorable determination letter or opinion letter as to its qualification (and no
circumstances have occurred, whether by action or failure to act, that could reasonably be
expected to cause the loss of such qualification), IPH shall timely submit the IPH Cash
Balance Plan to the Internal Revenue Service for a determination that the IPH Cash
Balance Plan and its related trust are qualified and tax-exempt under Sections 401(a) and
501(a), respectively, of the Code. IPH shall, with respect to the participation of each
Union Pension Participant, continue to maintain the IPH Cash Balance Plan on the terms
contemplated by this Section 6.3(b) at least until expiration of the Assumed CBA
applicable to such Union Pension Participant.

(c) Seller will retain responsibility for all liabilities under non-
qualified deferred compensation plans that are Seller Benefit Plans in respect of pre-
Closing service of Transferred Company Employees. As of no later than the Closing
Date, Seller shall provide to IPH a list of all Transferred Company Employees who
participated as of the date of such notice in any Benefit Plan that is a nonqualified
deferred compensation plan within the meaning of Section 409A of the Code and IPH
shall endeavor in good faith to notify Seller of the separation from service (within the
meaning of Section 409A of the Code) of any such Transferred Company Employee
from IPH or its Affiliates not later than 10 days following such separation, provided
that neither IPH nor its Affiliates shall be liable to Seller, its Affiliates or any other
Person by reason of a failure to provide such notice.

(d)  Seller will retain responsibility for any liabilities under the
Seller Retiree Medical Plan and provide coverage under the Seller Retiree Medical
Plan in respect of any Transferred Company Employee who, as of the Closing Date (i)
is receiving benefits (or otherwise eligible to receive benefits) or (ii) would be eligible
to begin receiving benefits under such plans upon a termination of employment
immediately prior to the Closing (with such coverage to commence upon any
subsequent termination of employment with IPH upon or following the Closing).

Section 6.4  Miscellaneous Employee Issues.

@) For all purposes of the employee benefit plans, practices,
agreements or arrangements of IPH and its Affiliates providing benefits to any
Transferred Company Employee after the Closing Date, each Transferred Company
Employee shall be credited with all years of service for which such Transferred
Company Employee was credited before the Closing Date under any similar employee
benefit plans, practices, agreements or arrangements of Seller and its Affiliates to the
extent they are eligible to participate in any such plans, practices, agreements or
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arrangements (it being understood that each Transferred Company Employee shall be
eligible to participate in all plans, practices, agreements and arrangements made
available to similarly situated employees of IPH and its Affiliates), in any case except
(subject to Section 6.3(b) for purposes of benefit accrual under any final average pay
defined benefit plan) to the extent it would result in duplication of benefits.

(b) IPH agrees that provided Seller delivers to IPH within ten (10)
Business Days following the Closing a true and correct list of all employment losses in
the 90-day period immediately preceding the Closing, showing the name, department,
facility, operating unit, date of termination and reason for termination of each such
employee who suffered such an employment loss, if any obligations or requirements of
the WARN Act are triggered by any actions taken or directed by IPH or the
Transferred Company or its Subsidiaries on or after the Closing Date, it shall be solely
responsible for all obligations, requirements and/or any liabilities that may result
therefrom.

(c) Beginning at the Closing, all Transferred Company Employees
shall be eligible for coverage under IPH’s workers’ compensation insurance.

(d) The provisions of this Article VI are solely for the benefit of the
parties to this Agreement, and no employee or former employee of the Transferred
Company or its Subsidiaries or any other individual associated therewith shall be
regarded for any purpose as a third party beneficiary of this Agreement as a result of
this Article V1. In no event shall any provision of this Article VI be deemed to create
or amend any employee benefit plan or to create any enforceable rights under any such
plan or to restrict the ability of the Transferred Company and its Affiliates from
amending, modifying, supplementing or renegotiating any Benefit Plan, in accordance
with the terms thereof and applicable Law.

ARTICLE VII
TAX MATTERS

Section 7.1  Section 338(h)(10) Elections.

@) Seller and IPH shall, or shall cause their relevant Affiliates to,
jointly make a timely and irrevocable election under Section 338(h)(10) of the Code
(and any corresponding elections under any applicable state or local Tax Law) with
respect to the acquisition of the Section 338(h)(10) Subsidiary (collectively, the
“Section 338(h)(10) Elections™).

(b) Seller shall prepare an allocation of the Consideration (together
with other relevant amounts), which shall be allocated among the assets of the
Transferred Company, the assets of AERG and the Section 338(h)(10) Subsidiary as
required pursuant to Sections 1060 and 338(h)(10) of the Code and the Treasury
Regulations promulgated thereunder (the “Allocation™), and deliver such Allocation to
IPH within 90 days following the Closing Date. The Allocation shall incorporate,
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reflect and be consistent with this Section 7.1(b). IPH shall have the right to review
such Allocation and, to the extent IPH disagrees with the Allocation, IPH shall notify
Seller in writing of any objections within 30 days after receipt of such Allocation. IPH
and Seller shall use their reasonable best efforts to reach agreement on the disputed
items or amounts. The Allocation, as prepared by Seller if no timely IPH objection
has been given or as adjusted pursuant to any agreement between the parties (the
“Einal Allocation”) shall be final and binding on all parties. If Seller and IPH are
unable to reach an agreement regarding the Allocation, then each of Seller and IPH
shall be entitled to prepare its own allocation of the Consideration and use such
allocation in connection with the preparation and filing of any Tax Returns.

(c) IPH and Seller shall cooperate in the preparation of all forms,
attachments and schedules necessary to effectuate the Section 338(h)(10) Elections,
including IRS Form 8023 and 8883 and any similar forms under applicable state and
local income Tax Laws (collectively, the “Section 338(h)(10) Forms™) in a manner
consistent with the Final Allocation, if any. IPH and Seller shall, or shall cause their
relevant Affiliates to, timely file such Section 338(h)(10) Forms with the applicable
taxing authorities. Seller and IPH agree that neither of them shall, or shall permit any
of their Affiliates, to revoke the Section 338(h)(10) Elections following the filing of
the Section 338(h)(10) Forms without the prior written consent of Seller or IPH, as the
case may be. Seller and IPH shall and shall cause their Affiliates to (i) file all Tax
Returns in a manner consistent with the Section 338(h)(10) Elections, the Section
338(h)(10) Forms and the Final Allocation, if any, and (ii) take no position contrary
thereto, except to the extent required to do otherwise pursuant to a Determination.

(d) Each of IPH and Seller shall deliver to the other party at the
Closing one or more duly executed IRS Forms 8023 that reflect the Section 338(h)(10)
Elections.

Section 7.2 Tax Indemnity.

@) Seller shall be responsible for, shall pay or cause to be paid, and
shall indemnify IPH and each of its Subsidiaries and Affiliates (including, for the
avoidance of doubt, the Transferred Company and its Subsidiaries after the Closing
Date) (each a “IPH Tax Indemnitee”) and hold each IPH Tax Indemnitee harmless
from and against any and all (i) Excluded Taxes; (ii) Taxes attributable to any breach
by Seller or any of its Affiliates of any covenant contained in this Agreement; (iii)
Transfer Taxes for which Seller is responsible under Section 7.10; (iv) Taxes arising
as a result of the breach of any representations or warranties made by Seller in Section
3.13(vii), (viii), (x), (xiii), (xv), (xvii), and (xviii) of this Agreement (in the case of any
breach of the representations and warranties made by Seller in Section 3.13(x), solely
to the extent such Taxes are imposed with respect to a Pre-Closing Period); other than,
in the case of each of clauses (i), (ii) (iii) and (iv), any Taxes (x) taken into account as
a liability in calculations made in connection with the Applicable Amount and the
Closing Statement procedures set forth in Section 2.4 or (y) arising from or in
connection with any breach by IPH or any of its Affiliates of any covenant contained
in this Agreement; (v) refunds or credits of or against Taxes taken into account as an

-82-



Electronic Filing - Recived, Clerk's Office : 08/1a/2013

asset in calculations made in connection with the Applicable Amount and the Closing
Statement procedures set forth in Section 2.4 to the extent in excess of the amounts
actually received by IPH or any of its Affiliates (including the Transferred Company
and its Subsidiaries after the Closing) with respect thereto; and (vi) reasonable out-of-
pocket fees and expenses attributable to any item described in clause (i), (ii), (iv) or
(v). For the avoidance of doubt, Seller shall not be responsible for, and shall not be
required to pay or cause to be paid, or to indemnify or hold harmless any IPH Tax
Indemnitee pursuant to Section 7.2 or otherwise for any reduction in a net capital loss,
net operating loss, tax basis of assets or similar Tax attribute of the Transferred
Company or any of its Subsidiaries (other than any Taxes for which Seller is
responsible pursuant to Section 7.2(a)(iv) as a result of the breach of the
representations and warranties made by Seller in Section 3.13(xviii)).
Notwithstanding anything to the contrary contained in this Agreement, if and only if,
the Transferred Company and/or any of its Subsidiaries file a petition for relief in a
voluntary case, or a court enters an order for relief in an involuntary case, under the
Bankruptcy Code on or prior to the second anniversary of the Closing Date, (X) the
parties agree that Seller shall not be responsible to IPH or to any other Person for any
Losses arising from, in connection with or with respect to (and IPH shall assume, be
responsible for and make payments to any third parties (including, without limitation,
any creditors of Genco) with respect to) any claims or assessments by any Person
(including, without limitation, any creditors of Genco) (other than (A) any claims that
result in judgments finding actual fraud or (B) any claims that would not have arisen
but for the Pre-Closing Reorganization; provided, for the absence of doubt, that in no
event shall any claim based on, relating to or arising as a direct or indirect result of the
treatment, for income tax purposes, of (1) the transfer of the Interests to IPH in the
Transaction as a sale of assets of New AER, (2) the indirect transfer of the stock of
Genco to IPH in the Transaction as a sale of the stock of Genco, (3) the indirect
transfer of the stock of Marketing Company to IPH in the Transaction as a deemed
sale of assets of Marketing Company and/or (4) the indirect transfer of the limited
liability interests of New AERG to IPH in the Transaction as a sale of assets of New
AERG, be deemed to arise as a result of the Pre-Closing Reorganization) that are the
direct or indirect result of, arise from or are based upon, reductions in tax basis, net
operating losses or other tax attributes, including any adjustments under Treasury
Regulation Section 1.1502-36(d), of the Transferred Company and its Subsidiaries (the
“Specified Tax-Related Claims™) and (y) from and after the Closing, IPH shall
indemnify and hold harmless Seller, its Affiliates and their respective officers and
directors from and against any Specified Tax-Related Claims. For the avoidance of
doubt, notwithstanding anything to the contrary contained in this Agreement, if neither
the Transferred Company nor any of its Subsidiaries file a petition for relief in a
voluntary case, or a court enters an order for relief in an involuntary case, under the
Bankruptcy Code on or prior to the second anniversary of the Closing Date, IPH shall
not be responsible to Seller or any other Person for any Specified Tax-Related Claims.

(b) IPH shall be responsible for, shall pay or cause to be paid, and
shall indemnify Seller and each of its Subsidiaries and Affiliates (other than the
Transferred Company and its Subsidiaries) (each a “Seller Tax Indemnitee”) and hold
each Seller Tax Indemnitee harmless from and against any and all (i) Taxes of,
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imposed on or relating to the Transferred Company or any of its Subsidiaries other
than any Excluded Taxes; (ii) Taxes attributable to any breach by IPH or any of its
Affiliates of any covenant contained in this Agreement, (iii) Transfer Taxes for which
IPH is responsible under Section 7.10, (iv) Taxes taken into account as an asset in
calculations made in connection with the Applicable Amount and the Closing
Statement procedures set forth in Section 2.4 to the extent in excess of the amounts
actually paid by IPH or any of its Affiliates (including the Transferred Company and
its Subsidiaries after the Closing) with respect thereto; and (v) any reasonable out-of-
pocket fees and expenses attributable to any item described in clause (i), (ii), (iii) or

(iv).

(c) For purposes of this Agreement, in the case of any Straddle
Period of the Transferred Company or any of its Subsidiaries, (i) Property Taxes of the
Transferred Company and its Subsidiaries and annual franchise Taxes based on
authorized shares or similar Taxes allocable to the Pre-Closing Period shall be equal to
the amount of such Taxes for the entire Straddle Period multiplied by a fraction, the
numerator of which is the amount of days during the Straddle Period that are in the
Pre-Closing Period and the denominator of which is the number of calendar days in
the entire Straddle Period and (ii) Taxes (other than any Taxes described in clause (i)
above) of the Transferred Company or any of its Subsidiaries allocable to the Pre-
Closing Period shall be computed as if such taxable period ended as of the close of
business on the Closing Date; provided that exemptions, allowances or deductions that
are calculated on an annual basis (including, but not limited to, depreciation and
amortization deductions) shall be allocated between the period ending on the Closing
Date and the period after the Closing Date in proportion to the number of days in each
period.

Section 7.3 Filing Responsibility.

@) Seller shall prepare or shall cause the Transferred Company and
its Subsidiaries to prepare, consistent with past practice, (i) any Combined Tax Return
and (ii) any Tax Return required to be filed by or with respect to the Transferred
Company or any of its Subsidiaries for any taxable period that ends, or that is due
(taking into account extensions validly obtained), on or before the Closing Date.
Seller shall timely file, or cause to be timely filed, all Tax Returns described in clause
(i) above and all Tax Returns described in clause (ii) above that are required to be filed
(taking into account extensions validly obtained) on or before the Closing Date. With
respect to any Tax Returns described in clause (ii) above to be filed after the Closing
Date that are due 30 days or more following the Closing Date (taking into account
extensions), Seller shall deliver or cause to be delivered such Tax Return to IPH for its
review, comment and approval (which approval shall not be unreasonably withheld,
conditioned or delayed) at least 20 days prior to the due date for filing such Tax
Return. Seller shall, prior to filing such Tax Returns, make any reasonable changes
requested by IPH relating to any item that could reasonably be expected to have an
adverse effect on the Taxes of the Transferred Company or any of its Subsidiaries and
IPH or any of its Affiliates after Closing; provided, that if Seller declines to make such
reasonable changes requested by IPH, IPH shall grant or cause to be granted a
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representative of Seller a limited power of attorney and take any other action necessary
to enable Seller to execute and file such Tax Return. IPH shall not amend or revoke
any Tax Returns described in clause (ii) of the first sentence of this Section 7.3(a) (or
any notification or election relating thereto) without the prior written consent of Seller
(such consent not to be unreasonably withheld, conditioned or delayed). At Seller’s
request and expense and upon receipt of IPH’s written consent (which consent shall
not be unreasonably withheld, conditioned or delayed), IPH shall file, or cause to be
filed, any and all amended Tax Returns (or claims for refund of Taxes) for or with
respect to the Transferred Company or any of its Subsidiaries for any taxable period
that ends on or before the Closing Date as prepared by or at direction of Seller;
provided, that if IPH fails to provide its written consent for any reason, IPH shall grant
or cause to be grated a representative of Seller a limited power of attorney and take
any other action necessary to enable Seller to execute and file such amended Tax
Return.

(b) IPH, the Transferred Company, and its Subsidiaries shall,
except to the extent that such Tax Returns are the responsibility of Seller under
Section 7.3(a), prepare and file all other Tax Returns required to be filed by or with
respect to the Transferred Company or its Subsidiaries.

(c) For any Tax Return of the Transferred Company or any of its
Subsidiaries with respect to a Straddle Period that is the responsibility of IPH under
Section 7.3(b), IPH shall (i) prepare and file such Straddle Period Tax Returns in a
manner consistent with the past practice of the Transferred Company or its
Subsidiaries, as the case may be, and (ii) deliver to Seller for its review, comment and
approval (which approval shall not be unreasonably withheld, conditioned or delayed)
a copy of such proposed Straddle Period Tax Return (accompanied by an allocation
pursuant to this Section 7.2(c) between the Pre-Closing Period and the Post-Closing
Period of the Taxes shown to be due on any such Straddle Period Tax Return) at least
20 days prior to the due date (taking into account extensions validly obtained) for
filing such Straddle Period Tax Returns.

(d) With respect to any Tax Return filed pursuant to Sections 7.3(b)
or 7.3(c) hereof for any Straddle Period or Pre-Closing Tax Period, Seller shall pay to
IPH, within 10 days of written demand therefor (but not earlier than 5 days prior to the
deadline for the filing of such Straddle Period or Pre-Closing Period Tax Return
(taking into account extensions)), the amount of any Taxes for which Seller is
responsible pursuant to Section 7.2.

Section 7.4  Tax Contests.

@) If any taxing authority asserts a Tax Claim with respect to the
Transferred Company or any of its Subsidiaries, then the party to this Agreement first
receiving notice of such Tax Claim promptly shall provide written notice thereof to the
other party or parties to this Agreement; provided, however, that the failure of such
party to give such prompt notice shall not relieve the other party of any of its
obligations under this Article VI, except to the extent that the other party is actually
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prejudiced thereby. Such notice shall include a copy of the relevant portion of any
correspondence received from the taxing authority.

(b) Seller shall have the exclusive right to control, at its own
expense, any Tax Proceeding relating to a Tax of the Transferred Company or any of
its Subsidiaries for any taxable period that ends on or before the Closing Date;
provided that Seller shall keep IPH reasonably informed with regard to such Tax
Claim.

(c) In the case of a Tax Proceeding relating to a Tax of the
Transferred Company or its Subsidiaries for any Straddle Period, and such Tax
Proceeding cannot be separated into separate proceedings for the Pre-Closing Period
and the Post-Closing Period, Seller (if the claim for Taxes attributable to the Pre-
Closing Period exceeds or is likely to exceed the claim for Taxes attributable to the
Post-Closing Period), or otherwise IPH (Seller or IPH, as the case may be, the “Tax
Controlling Party”), shall be entitled to control such Tax Proceeding; provided,
however, that (i) the Tax Controlling Party shall provide the other party (the “Tax
Non-Controlling Party””) with a timely and reasonably detailed account of each stage
of such Tax Proceeding; (ii) the Tax Controlling Party shall consult with the Tax Non-
Controlling Party before taking any significant action in connection with such Tax
Proceeding; (iii) the Tax Controlling Party shall consult with the Tax Non-Controlling
Party and offer the Tax Non-Controlling Party an opportunity to comment before
submitting any written materials prepared or furnished in connection with such Tax
Proceeding; (iv) the Tax Controlling Party shall defend such Tax Proceeding diligently
and in good faith as if it were the only party in interest in connection with such Tax
Proceeding; (v) the Tax Non-Controlling Party shall be entitled to participate in such
Tax Proceeding and attend any meetings or conferences with the relevant taxing
authority, at its own expense; (vi) the Tax Controlling Party shall not settle,
compromise or abandon any such Tax Proceeding without obtaining the prior written
consent of the Tax Non-Controlling Party, which consent shall not be unreasonably
withheld, conditioned or delayed, if such settlement, compromise or abandonment
could have an adverse impact on the Tax Non-Controlling Party or any of its
Affiliates; and (vii) IPH shall be the Tax Controlling Party where Seller does not
request to be the Tax Controlling Party within 20 days of receipt of a written notice
from IPH pursuant to Section 7.4(a).

(d) IPH shall have the exclusive right to control, at its own expense,
any Tax Proceeding in respect of any of the Transferred Company or its Subsidiaries,
other than (i) any Tax Proceeding described in Section 7.4(b), or (c) or (ii) any Tax
Proceeding in respect of a Combined Tax Return or otherwise covered by Section 7.5
below; provided that, notwithstanding Section 7.4(b), or (c) IPH may control a Tax
Proceeding described in Section 7.4(b), or (c) (but not, for the avoidance of doubt, any
Tax Proceeding in respect of a Combined Tax Return or otherwise covered by Section
7.5) upon fully waiving its rights to be indemnified (directly or indirectly, pursuant to
Section 7.2(a) or otherwise) for any and all Taxes involved in, in respect of, arising
from or relating to such Tax Proceeding; provided, further, that any such waiver shall
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be made by IPH in writing and shall only become effective upon Seller’s written
consent.

Section 7.5  Seller Consolidated, Combined and Unitary Returns.

@) Notwithstanding any other provision of this Agreement, Seller
shall be entitled to control in all respects, and neither IPH nor any of its Affiliates shall
be entitled to participate in, any Tax Proceeding with respect to (i) any Tax Return of
Seller or a member of the Seller Group or (ii) any Tax Return of a consolidated,
combined or unitary group that includes any member of the Seller Group, and Seller
shall not be required to provide any person with any such Tax Return or copy thereof
(provided, however, that to the extent that such Tax Returns would be required to be
delivered but for this Section 7.5, the person that would be required to deliver such
Tax Returns shall instead deliver pro forma Tax Returns relating solely to the
Transferred Company or its Subsidiaries).

(b) The Seller Group shall include the income of the Transferred
Company and each of its Subsidiaries (including any deferred intercompany items
described in Treasury Regulations Section 1.1502-13 and any excess loss accounts
taken into income under Treasury Regulations Section 1.1502-19) for all Pre-Closing
Periods in its Tax Returns to the extent consistent with past practice of the Seller
Group and shall pay any Taxes attributable to such income. The income of the
Transferred Company and each of its Subsidiaries for the final Pre-Closing Period
shall be determined based on a closing of the books as of the close of the Closing
Date.

Section 7.6 Cooperation and Exchange of Information. Not more than 60 days
after the receipt of a customary package of Tax information materials requests from Seller, IPH
shall, and shall cause its Affiliates to, provide to Seller a package of Tax information materials,
including schedules and work papers, requested by Seller to enable Seller to prepare all Tax
Returns required to be prepared by it with respect to the Transferred Company or its
Subsidiaries. IPH shall prepare such package completely and accurately, in good faith and in a
manner consistent with Seller’s past practice. Any reasonable out of pocket expenses incurred in
providing such package shall be reimbursed by Seller. Each party to this Agreement shall, and
shall cause its Affiliates to, provide to the other party to this Agreement such cooperation,
documentation and information as either of them reasonably may request in connection with (i)
filing any Tax Return, amended Tax Return or claim for refund; (ii) determining a liability for
Taxes or an indemnity obligation under this Article VII or a right to refund of Taxes; or (iii)
conducting any Tax Proceeding. Such cooperation and information shall include providing
necessary powers of attorney, copies of all relevant portions of relevant Tax Returns, together
with all relevant portions of relevant accompanying schedules and relevant work papers, relevant
documents relating to rulings or other determinations by taxing authorities and relevant records
concerning the ownership and Tax basis of property and other relevant information, which any
such party may possess. Each party shall retain all Tax Returns, schedules and work papers, and
all material records and other documents relating to Tax matters of the relevant entities for their
respective Tax periods ending on or prior to the Closing Date until the later of (x) the expiration
of the statute of limitations for the Tax periods to which the Tax Returns and other documents
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relate, or (y) eight years following the due date (without extension) for such Tax Returns.
Thereafter, the party holding such Tax Returns or other documents may dispose of them after
offering the other party reasonable notice and opportunity to take possession of such Tax Returns
and other documents at such other party’s expense. Each party shall make its employees
reasonably available on a mutually convenient basis at its cost to provide explanation of any
documents or information so provided.

Section 7.7  Tax Sharing Agreements. Anything in any other agreement to the
contrary notwithstanding, all liabilities, obligations and rights between any member of the Seller
Group, on the one hand, and any of the Transferred Company or its Subsidiaries, on the other
hand, under any Tax sharing or Tax indemnity agreement in effect prior to the Closing Date
(other than this Agreement) shall cease and terminate as of the Closing Date as to all past,
present and future taxable periods.

Section 7.8  Payments, Refunds, Credits and Carrybacks.

€)) Payments due to a IPH Tax Indemnitee or a Seller Tax
Indemnitee under this Article V11 shall be made within 15 days following written
notice by the indemnified party that payment of such amounts to the appropriate taxing
authority or other applicable third party is or was due by the indemnified party;
provided that the indemnifying party shall not be required to make any payment earlier
than 5 days before it is due to the appropriate taxing authority or applicable third party.

(b) Seller shall be entitled to (i) any refunds or credits of or against
any Taxes for which Seller is responsible pursuant to Section 7.2(a) or otherwise, and
(i) any refunds or credits of or against Taxes for which Seller has indemnified the IPH
Tax Indemnitees (including, in each case, any interest paid therewith) other than, in
the case of each of clauses (i) and (ii), any refunds or credits of or against Taxes taken
into account as an asset in calculations made in connection with the Applicable
Amount and the Closing Statement procedures set forth in Section 2.4. Any refunds or
credits of or against Taxes of the Transferred Company or its Subsidiaries, in each
case, for any Straddle Period shall be equitably apportioned between Seller and IPH in
accordance with the principles set forth in Section 7.2(c) and the first sentence of this
Section 7.8(b). IPH shall be entitled to any refunds or credits of or against any Taxes
of the Transferred Company or its Subsidiaries other than refunds or credits to which
Seller is entitled. Each party shall pay, or cause its Affiliates to pay, to the party
entitled pursuant to this Section 7.8 to a refund or credit of Taxes, the amount of such
refund or credit in readily available funds within 15 days of the actual receipt of the
refund or credit or the application of such refund or credit against amounts otherwise
payable, in each case net of any costs (including Taxes) to the party receiving such
refund or credit.

(c) Except as otherwise required by Law, IPH agrees that none of
the Transferred Company or any of its Subsidiaries shall elect to carry back any item
of loss, deduction or credit with arises in any taxable period ending after the Closing
Date into any taxable period ending on or before the Closing Date.
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Section 7.9  Certain Tax Benefits. IPH shall pay to the Seller the amount of
any Tax Benefit actually realized in cash by IPH or any of its Affiliates in connection with the
incurrence of any Loss for which Seller has indemnified IPH pursuant to this Article V11 or
Article X. The amount of a Tax Benefit shall be calculated on a “with and without” basis, taking
into account any Taxes imposed on any payments received from Seller under this Agreement and
all other relevant facts.

Section 7.10 Transfer Taxes. Notwithstanding anything to the contrary in this
Agreement, IPH and Seller shall each pay 50% of all sales, use, registration, transfer,
documentary, stamp, value added or similar Taxes, fees and costs (collectively, “Transfer
Taxes”) incurred in connection with the transactions contemplated by this Agreement (other than
the Alternative Gas Plant Transaction). In addition, IPH shall prepare and submit to Seller for
Seller’s approval (such approval not to be unreasonably withheld, conditioned or delayed), and
thereafter IPH shall timely file all Tax Returns required to be filed with respect to such Transfer
Taxes.

Section 7.11 Survival. The indemnification obligations contained in this Article
VII shall survive the Closing Date until 90 days after the expiration of the applicable statutory
periods of limitation (including any waivers or extensions thereof); provided, that the
indemnification obligations of IPH for any Specified Tax-Related Claims shall survive
indefinitely. The representations and warranties in Section 3.13 (other than the representations
and warranties in Section 3.13(vii), (viii), (x), (xiii), (xv), (xvii), and (xviii)) shall not survive the
Closing. The representations and warranties in_Section 3.13(vii), (viii), (x), (xiii), (xv), (xvii),
and (xviii) shall survive the Closing Date until 90 days after the expiration of the applicable
statutory periods of limitation (including any waivers or extensions thereof).

Section 7.12 Exclusivity. Anything in this Agreement to the contrary
notwithstanding, indemnification with respect to Tax matters and the procedures relating thereto
shall be governed exclusively by this Article VII and the provisions of Article X shall not apply.
For the avoidance of doubt, to the extent any term or provision of this Article VII is in conflict
with any term or provision with respect to Tax matters contained in the Put Option Asset
Purchase Agreement, the terms and provisions of this Article V11 shall govern to the extent of
such conflict.

Section 7.13 Tax Treatment of Payments. Seller and IPH agree that, except to
the extent otherwise required pursuant to a Determination, all payments made pursuant to this
Acrticle VII or Article X shall be treated by the parties as an adjustment to the Consideration for
Tax purposes; provided, however, that any such adjustment shall incorporate, reflect and be

consistent with Section 7.1(b).

Section 7.14 Non-Foreign Certificate. At the Closing, Seller shall deliver to
IPH a duly executed certificate of non-foreign status, substantially in the form specified in
Treasury Regulation Section 1.1445-2(b)(2)(iv)(B), failing which IPH shall be entitled to deduct
and withhold from any payment made at Closing any amounts it may be required to so deduct
and withhold under Section 1445 of the Code.
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ARTICLE VIII

CONDITIONS TO OBLIGATIONS TO CLOSE

Section 8.1  Conditions to Obligation of Each Party to Close. The respective
obligations of each party to effect the transactions contemplated by this Agreement shall be
subject to the satisfaction or waiver on or prior to the Closing Date of the following conditions:

@) FERC Approval and FCC Approval. The Pre-Closing FERC
Approval and the FCC Approval each shall have been obtained.

(b) No Injunctions. No injunction or other order issued by any court
of competent jurisdiction shall have been entered and remain in effect which prevents the
consummation of the Transaction.

(©) No Illegality. No Law shall have been enacted, entered,
promulgated and remain in effect that prohibits or makes illegal consummation of the
Transaction.

Section 8.2  Conditions to IPH’s Obligation to Close. IPH’s obligation to
effect the transactions contemplated by this Agreement shall be subject to the satisfaction or
waiver on or prior to the Closing Date of all of the following conditions:

@) Representations and Warranties. (i) The representations and
warranties of Seller set forth in this Agreement (other than those representations and
warranties referenced in clause (ii) below) shall be true and correct in all respects
(disregarding any Material Adverse Effect or materiality qualifications set forth therein)
as of the Closing Date as if made on and as of the Closing Date (except to the extent that
any such representation or warranty, by its terms, is expressly limited to a specific date,
in which case, as of such specific date), except where the failure of the representations
and warranties referred to in clause (i) to be so true and correct, individually or in the
aggregate, has not had or would not reasonably be expected to have a Material Adverse
Effect, and (ii) the representations and warranties of Seller set forth in Section 3.2(a),
Section 3.3, Section 3.7(b) and Section 3.18 shall be true and correct in all respects
(except, in the case of Section 3.3 and Section 3.18, for any de minimis inaccuracies) as
of the Closing Date as if made on and as of the Closing Date.

(b) Covenants and Agreements. The covenants and agreements of
Seller to be performed on or before the Closing Date in accordance with this Agreement
(other than those pursuant to Section 5.14, except Section 5.14(a)(iii)) shall have been
duly performed in all material respects.

(©) Officer’s Certificate. IPH shall have received a certificate, dated
as of the Closing Date and signed on behalf of Seller by an executive officer of Seller,

stating that the conditions specified in (i) Section 8.2(a) and (ii) Section 8.2(b) have been
satisfied.
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(d) Transitional Services Agreement. Seller shall have executed and
delivered the Transitional Services Agreement.

(e) Put. The closing of the transactions contemplated by the Put
Option Asset Purchase Agreement shall have occurred.

()] IPCB Approval. IPCB Approval shall have been obtained.

Section 8.3  Conditions to Seller’s Obligation to Close. Seller’s obligation to
effect the transactions contemplated by this Agreement shall be subject to the satisfaction or
waiver on or prior to the Closing Date of all of the following conditions:

€)) Representations and Warranties. (i) The representations and
warranties of IPH set forth in this Agreement (other than those representations and
warranties referenced in clause (ii) below) shall be true and correct in all respects
(disregarding any materiality qualifications set forth therein) as of the Closing Date as if
made on and as of the Closing Date (except to the extent that any such representation or
warranty, by its terms, is expressly limited to a specific date, in which case, as of such
specific date), except where the failure of such representations and warranties referred to
in clause (i) to be so true and correct, individually or in the aggregate, has not had or
would not reasonably be expected to have a material adverse effect on IPH’s ability to
consummate the transactions contemplated hereby, and (ii) the representations and
warranties of IPH set forth in Section 4.2 and Section 4.4, shall be true and correct in all
respects (except in each case for any de minimis inaccuracies) as of the Closing Date as if
made on and as of the Closing Date.

(b) Covenants and Agreements. The covenants and agreements of IPH
to be performed on or before the Closing Date in accordance with this Agreement shall
have been duly performed in all material respects.

(c) Officer’s Certificate. Seller shall have received a certificate, dated
as of the Closing Date and signed on behalf of IPH by an executive officer of IPH, stating
that the conditions specified in Section 8.3(a) and Section 8.3(b) have been satisfied.

(d) Transitional Services Agreement. IPH shall have executed and
delivered the Transitional Services Agreement.

ARTICLE IX
TERMINATION

Section 9.1  Termination. This Agreement may be terminated at any time prior
to the Closing:

@) by mutual written consent of Seller and IPH; or

(b) by either Seller or IPH, if:
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Q) the Closing shall not have occurred on or before the date
that is 12 months after the date of this Agreement (the “Outside Date”); provided,
however, that if (A)the application for Pre-Closing FERC Approval is filed within
45 days of the date of this Agreement and (B) on the Outside Date, Pre-Closing
FERC Approval has not been received but all other conditions to Closing set forth
in Article V111 shall have been satisfied or waived (other than those conditions to
be satisfied or waived by action taken at the Closing, provided that such
conditions are capable of being satisfied as of the Outside Date), then IPH may
elect at least two Business Days prior to the Outside Date then in effect by written
notice to Seller to extend the Outside Date for up to an additional 30 days;
provided, further, that in the event that all conditions to Closing set forth in
Article V111 shall have been satisfied or waived (other than those conditions to be
satisfied or waived by action taken at the Closing) by the Outside Date, but solely
by reason of Section 2.3 hereof the Closing would not take place until the first
Business Day of the immediately following month, then the Outside Date shall be
automatically extended to the first Business Day of such immediately following
month; provided, further, that the right to terminate this Agreement under this
Section 9.1(b)(i) shall not be available to (x) Seller, if Seller’s breach or failure to
comply in any material respect with any representation, warranty, covenant or
obligation under this Agreement has been the primary cause of or has primarily
resulted in the failure of the Closing to occur on or before such date or (y) IPH, if
IPH’s breach or failure to comply in any material respect with any representation,
warranty, covenant or obligation under this Agreement has been the primary
cause of or has primarily resulted in the failure of the Closing to occur on or
before such date;

(i) Seller (in the case of a termination by IPH) or IPH (in the
case of a termination by Seller) shall have breached or failed to perform in any
material respect any of its respective representations, warranties, covenants or
other agreements contained in this Agreement, and such breach or failure to
perform (A) would give rise to the failure of a condition set forth in Section 8.1,
Section 8.2(a), Section 8.2(b), Section 8.3(a) or Section 8.3(b), as applicable, and
(B) cannot be or has not been cured prior to the earlier of (x) the Business Day
prior to the Outside Date or (y) the date that is 30 days from the date that IPH or
Seller, as applicable, is notified by the other of such breach or failure to perform;
provided that the right to terminate this Agreement under this Section 9.1(b)(ii)
shall not be available to (A) Seller, if Seller is then in material breach of this
Agreement such that the conditions set forth in Section 8.1 or Section 8.2 would
not to be satisfied if the Closing were to occur on the date of termination and (B)
IPH, if IPH is then in material breach of this Agreement such that the conditions
set forth in Section 8.1 or Section 8.3 would not be satisfied if the Closing were to
occur on the date of termination; or

(iii)  any Order permanently restrains, enjoins or prohibits or
makes illegal the consummation of the transactions contemplated by this
Agreement, and such Order becomes effective (and final and nonappealable);
provided, however, that the right to terminate this Agreement under this Section
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9.1(b)(iii) shall not be available to (x) Seller, if Seller has breached or failed to
comply in any material respect with any representation, warranty, covenant or
obligation under this Agreement or (y) IPH, if IPH has breached or failed to
comply in any material respect with any representation, warranty, covenant or
obligation under this Agreement; or

() by Seller if (i) all of the conditions set forth in Section 8.1 and
Section 8.2 have been satisfied or waived (other than those conditions to be satisfied or
waived by action taken at the Closing, provided that such conditions are capable of being
satisfied as of the date of Seller’s notice terminating the Agreement pursuant to this
Section 9.1(c)), (ii) IPH fails to complete the Transaction and consummate the other
transactions contemplated by this Agreement within three Business Days of the date that
Closing should have occurred pursuant to Section 2.3(a) hereof, and (iii) Seller confirms,
prior to any termination pursuant to this Section 9.1(c), that it stands ready to
consummate the Transaction.

(d) by IPH if (i) all of the conditions set forth in Section 8.1 and
Section 8.3 have been satisfied or waived (other than those conditions to be satisfied or
waived by action taken at the Closing, provided that such conditions are capable of being
satisfied as of the date of Seller’s notice terminating the Agreement pursuant to this
Section 9.1(d)), (i) Seller fails to complete the Transaction and consummate the other
transactions contemplated by this Agreement (including its obligations under Section
5.24) within three Business Days of the date that Closing should have occurred pursuant
to Section 2.3(a) hereof, and (iii) IPH confirms, prior to any termination pursuant to this
Section 9.1(d), that it stands ready to consummate the Transaction.

Section 9.2  Notice of Termination. In the event of termination of this
Agreement by either or both of Seller and IPH pursuant to Section 9.1, written notice of such
termination shall be given by the terminating party to the other party to this Agreement.

Section 9.3  Effect of Termination. Notwithstanding anything to the contrary in
this Agreement, in the event of termination of this Agreement by either or both of Seller and IPH
pursuant to Section 9.1, this Agreement shall terminate and become void and have no effect, and
there shall be no liability on the part of any party to this Agreement, except as set forth in Section
5.2, Section 5.14, this Section 9.3 and Article XI; provided, however, that nothing in this
Agreement shall relieve any party hereto from liability for failure to perform the obligations set
forth in Section 5.2 or arising from any fraud. Notwithstanding anything to the contrary in this
Agreement, in the event of (a) either (i) a Regulatory Termination or (ii) any other termination of
this Agreement if, at or prior to such termination, a IPH Termination Fee Event has occurred,
then in either case of clause (i) or (ii), IPH shall pay to the Seller the Termination Fee or (b)
termination of this Agreement if, at or prior to such termination, a Seller Termination Fee Event
has occurred, then Seller shall pay to IPH the Termination Fee. In each and every case under this
Section 9.3, the Termination Fee shall be paid by wire transfer in immediately available funds to
an account specified by IPH or Seller, as applicable, no later than two Business Days after such
termination.
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ARTICLE X

INDEMNIFICATION

Section 10.1 Indemnification by Seller.

(a) Subject to Section 10.1(b), Section 10.3, Section 10.4, Section
10.6 and Section 11.1, if the Closing shall occur, Seller shall indemnify, defend and
hold harmless IPH, its Affiliates (including the Transferred Company and each of its
Subsidiaries), each of their respective directors, officers, employees, agents and
representatives, and each of the heirs, executors, successors and assigns of any of the
foregoing (collectively, the “IPH Indemnified Parties™) against, and reimburse any
IPH Indemnified Party for, all Losses that such IPH Indemnified Party may suffer or
incur, or become subject to, as a result of (i) the breach of any representations or
warranties made by Seller in this Agreement (other than the representations and
warranties contained in Section 3.13 which shall be governed exclusively by Section
7.2); (ii) the breach or failure by Seller to perform, or cause to be performed, any of its
covenants or obligations contained in this Agreement (other than the covenants or
obligations contained in Article V11, which shall be governed by Section 7.2); (iii) (A)
any items listed in Section 10.1(a)(iii) of the Seller Disclosure Schedule and (B) any
claim, cause of action or Action by any Person arising before, on or after the Closing
Date against any IPH Indemnified Party to the extent relating to Seller, its
Subsidiaries, the Put Assets, the Put Liabilities, the Retained Plants or Retained
Liabilities (and for the avoidance of doubt other than to the extent relating to the
Transferred Company and its Subsidiaries, the Plants or the Business), or any business,
assets or liabilities thereof (and for the avoidance of doubt other than to the extent
relating to the Business, the Plants or the assets or liabilities of the Transferred
Company and its Subsidiaries), except with respect to this clause (iii), for any Losses
(or the relevant portion thereof) with respect to which IPH is specifically obligated to
indemnify the Seller Indemnified Parties under Section 10.2(a) or for which IPH is
otherwise expressly responsible under this Agreement (such claims, causes of action
and Actions described in this clause (iii)(B) along with the items listed in Section
10.1(a)(iii) of the Seller Disclosure Schedule, the “Seller Retained Liabilities”); and
(iv) (W) any Environmental Liabilities arising at or from, associated with, involving,
affecting or resulting from, or related to any Former or Inactive Location, the White
and Brewer Landfill or any Retained Plant and any Retained CCB Liabilities, (X) any
liabilities or Losses arising from the Duck Creek Complaint or any subsequent
complaints or enforcement action related to the underlying allegations at issue in the
Duck Creek Complaint, and () any Off-Site Liabilities and (Z) any Asbestos
Liabilities, whether asserted prior to or after the Closing (clauses (W), (X), (Y) and (2)
collectively, the “Retained Environmental Liabilities” and, together with the Seller
Retained Liabilities, the “Retained Liabilities™)). For purposes of this Section 10.1,
whether Seller has breached any of its representations or warranties herein, and the
determination and calculation of any Losses resulting from any such breach, shall be
determined without giving effect to any qualification as to “materiality” (including the
word “material”).
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(b) Notwithstanding any other provision to the contrary:

Q) Seller shall not be required to indemnify, defend or hold harmless
any IPH Indemnified Party against, or reimburse any IPH Indemnified Party for, any
Losses pursuant to Section 10.1(a)(i) (other than with respect to a breach of any
Fundamental Representation), (A) to the extent such Losses were included in calculations
made in connection with the Applicable Amount and the Closing Statement procedures
set forth in Section 2.4; (B) unless such claim or series of related claims involves Losses
in excess of $50,000 (and if such Losses do not exceed $50,000, such Losses shall not be
applied to or considered for purposes of calculating the aggregate amount of the IPH
Indemnified Parties’ Losses under this Section 10.1(b)(i)); and (C) until the aggregate
amount of the IPH Indemnified Parties’ Losses under Section 10.1(a)(i) exceeds
$2,500,000 (the “Deductible), after which Seller shall be obligated for all Losses of the
IPH Indemnified Parties in excess of the Deductible, but only if such Losses are not
excluded from indemnification pursuant to Section 10.1(b)(i)(A) and also meet the
requirements for indemnification pursuant to Section 10.1(b)(i)(B);

(i) subject to Section 10.1(b)(iii), the cumulative amount of Losses for
which Seller may be liable under Section 10.1(a)(i) shall in no event exceed $25,000,000
(the “Cap”); and

(i) the Deductible and the Cap shall not apply to any Losses in respect
of a breach of a Fundamental Representation (and, for the avoidance of doubt, shall not
apply to any Losses in respect of the Retained Liabilities).

Section 10.2 Indemnification by IPH.

(a) Subject to Section 10.2(b), Section 10.3, Section 10.4, Section
10.6 and Section 11.1, if the Closing shall occur, IPH shall indemnify, defend and hold
harmless Seller, its Affiliates, each of their respective directors, officers, employees,
agents and representatives, and each of the heirs, executors, successors and assigns of
any of the foregoing (collectively, the “Seller Indemnified Parties™) against, and
reimburse any Seller Indemnified Party for, all Losses that such Seller Indemnified
Party may suffer or incur, or become subject to, as a result of (i) the breach of any
representations or warranties made by IPH in this Agreement, (ii) the breach or failure
by IPH to perform, or cause to be performed, any of its covenants or obligations
contained in this Agreement (other than the covenants or obligations contained in
Article V11, which shall be governed by Section 7.2), (iii) any claim, cause of action or
Action by any Person arising before, on or after the Closing Date against any Seller
Indemnified Party with respect to Parent, IPH, the Transferred Company or its
Subsidiaries, or the Business (including IPH’s actions with respect to the Business
subsequent to the Closing Date) or the Plants, except with respect to this clause (iii),
for any Losses (or the relevant portion thereof) with respect to which Seller is
specifically obligated to indemnify the IPH Indemnified Parties under Section 10.1(a)
or for which Seller is otherwise expressly responsible under this Agreement and (iv)
any Environmental Liabilities arising at, associated with or related to any Active
Location and any Assumed CCB Liabilities (other than any Retained CCB Liabilities)
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(clauses (iii) and (iv) being the “Specified IPH Liabilities”). For purposes of this
Section 10.2, whether IPH has breached any of its representations or warranties herein,
and the determination and calculation of any Losses resulting from any such breach,
shall be determined without giving effect to any qualification as to “materiality”
(including the word “material’”).

(b) Notwithstanding any other provision to the contrary:

Q) IPH shall not be required to indemnify, defend or hold harmless
any Seller Indemnified Party against, or reimburse any Seller Indemnified Party for, any
Losses pursuant to Section 10.2(a)(i) (other than with respect to a breach of any
Fundamental Representation), (A) unless such claim or series of related claims involves
Losses in excess of $50,000 (and if such Losses do not exceed $50,000 such Losses shall
not be applied for purposes of calculating the aggregate amount of the Seller Indemnified
Parties’ Losses under this Section 10.2(b)(i)) and (B) until the aggregate amount of the
Seller Indemnified Parties” Losses under Section 10.2(a)(i) exceeds the Deductible, after
which IPH shall be obligated for all Losses of the Seller Indemnified Parties in excess of
the Deductible, but only if such Losses are not excluded from indemnification pursuant to
Section 10.2(b)(i)(A);

(i) subject to Section 10.2(b)(iii), the cumulative amount of Losses for
which IPH may be liable under Section 10.2(a)(i) shall in no event exceed the Cap; and

(iii)  the Deductible and the Cap shall not apply to any Losses in respect
of a breach of a Fundamental Representation (and, for the avoidance of doubt, shall not
apply to any Losses in respect of the Specified IPH Liabilities).

Section 10.3 CCB Liabilities. The CCB Liabilities incurred by the IPH
Indemnified Parties and the Seller Indemnified Parties shall be allocated as follows: (a) with
respect to the first $10,000,000 of CCB Liabilities incurred by the IPH Indemnified Parties
and/or the Seller Indemnified Parties in the aggregate, IPH and Seller shall each be responsible
for 50% of such aggregate CCB Liabilities; (b) after giving effect to the foregoing clause (a),
with respect to the next $20,000,000 of CCB Liabilities incurred by the IPH Indemnified Parties
and/or Seller Indemnified Parties in the aggregate, IPH shall be solely responsible and
indemnify, defend and hold harmless the Seller Indemnified Parties for 100% of such CCB
Liabilities; and (c) after giving effect to the foregoing clauses (a) and (b), with respect to any and
all additional CCB Liabilities incurred by any of the IPH Indemnified Parties and/or the Seller
Indemnified Parties in excess of $30,000,000, Seller shall be solely responsible and indemnify,
defend and hold harmless the IPH Indemnified Parties for 100% of such CCB Liabilities.
Seller’s obligations pursuant to this Section 10.3 shall be referred to as the “Retained CCB
Liabilities,” and IPH’s obligations pursuant to this Section 10.3 shall be referred to as the
“Assumed CCB Liabilities.” In the case of any CCB Liabilities incurred within the parameters
of clause (), each of Seller and IPH shall contribute to the other, as applicable, such amounts as
may be required to effect the sharing of CCB Liabilities as provided in such clause. For the
avoidance of doubt, in no event shall IPH be responsible for paying or incurring any amount in
excess of $25,000,000 of CCB Liabilities.
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Section 10.4 Indemnification Procedures.

@) Any Person that may be entitled to be indemnified under this
Agreement or the Transitional Services Agreement (the “Indemnified Party”), shall
promptly notify the party liable for such indemnification (the “Indemnifying Party”) in
writing of any pending or threatened claim or demand that the Indemnified Party has
determined has given or would reasonably be expected to give rise to a right of
indemnification under such agreement (including a pending or threatened claim or
demand asserted by a third party (including a Governmental Entity) against the
Indemnified Party, such claim being a “Third Party Claim”), describing in reasonable
detail the facts and circumstances with respect to the subject matter of such claim or
demand, and such notice shall be given within 15 days of such determination;
provided, however, that the failure to provide such notice shall not release the
Indemnifying Party from any of its obligations under this Article X except to the
extent the Indemnifying Party is materially prejudiced by such failure, it being agreed
that notices for claims in respect of a breach of a representation, warranty, covenant or
agreement must be delivered prior to the expiration of any applicable survival period
specified in Section 11.1 for such representation, warranty, covenant or agreement.

(b) Upon receipt of a notice of a claim for indemnity from an
Indemnified Party pursuant to Section 10.4(a), the Indemnifying Party will be entitled
to assume the defense and control of any Third Party Claim, but shall allow the
Indemnified Party a reasonable opportunity to participate in the defense of such Third
Party Claim with its own counsel and at its own expense; provided, however, that, if
(1) the Indemnifying Party and the Indemnified Party are both named parties to the
proceedings and, in the reasonable opinion of counsel, there exists a conflict of interest
or a conflict of interest is likely to exist that would make it inappropriate for the same
counsel to represent both the Indemnified Party and the Indemnifying Party or (ii)
within 30 days after notice of the institution of such Third Party Claim, the
Indemnifying Party has not elected to undertake, conduct and control, through counsel
of its own choosing, the settlement or defense thereof, then the Indemnified Party shall
be entitled to retain its own counsel, at the expense of the Indemnifying Party;
provided that the Indemnifying Party shall not be obligated to pay the reasonable fees
and expenses of more than one separate counsel for all Indemnified Parties, taken
together (as well as a single local counsel in each relevant jurisdiction, if applicable).
If the Indemnifying Party does not assume the defense and control of any Third Party
Claim, it may nonetheless participate in the defense of such Third Party Claim with its
own counsel and at its own expense. If the Indemnifying Party shall assume the
defense and control of a Third Party Claim, the Indemnifying Party shall select
counsel, contractors and consultants of recognized standing and competence after
consultation with the Indemnified Party and shall use commercially reasonable efforts
in the defense or settlement of such Third Party Claim. Seller or IPH, as the case may
be, shall, and shall cause each of its Affiliates, each of their respective directors,
officers, employees, agents and representatives, and each of the heirs, executors,
successors and assigns of any of the foregoing to, reasonably cooperate with the
Indemnifying Party in the defense of any Third Party Claim or the Indemnified Party if
it is conducting the defense of any Third Party Claim, including by furnishing books
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and records, personnel and witnesses, as appropriate for any defense of such Third
Party Claim, in each case at no cost to the party conducting such defense other than
reasonable out-of-pocket costs and expenses; provided, however, that such access shall
not require the Indemnified Party to disclose any information the disclosure of which
would, in the reasonable judgment of the Indemnified Party, result in the loss of any
existing attorney-client privilege with respect to such information or violate any
applicable Law to which the Indemnified Party is subject. If the Indemnifying Party
shall have assumed the defense and control of a Third Party Claim, it shall be
authorized to consent to a settlement of, or the entry of any judgment arising from, any
Third Party Claim, in its sole discretion and without the consent of any Indemnified
Party; provided that the Indemnifying Party shall (A) pay or cause to be paid all
amounts in such settlement or judgment (other than solely with respect to the
Deductible, to the extent such liabilities would constitute Losses to which the
Deductible would be applicable in accordance with the applicable provisions of
Section 10.1(b) or Section 10.2(b)), (B) not encumber any of the assets of any
Indemnified Party or agree to any restriction or condition that would apply to or
adversely affect any Indemnified Party or the conduct of any Indemnified Party’s
business (including (x) the imposition of any consent order, injunction or decree that
would restrict the future activity or conduct of the Indemnified Party or any of its
Affiliates or (y) any finding or admission of a violation of Law or violation of the
rights of any Person by the Indemnified Party or any of its Affiliates) and (C) obtain,
as a condition of any settlement or other resolution, a complete release of any
Indemnified Party potentially affected by such Third Party Claim. The Indemnified
Party will not consent to the entry of any judgment or enter into any settlement or
compromise with respect to a Third Party Claim without the prior written consent of
the Indemnifying Party so long as the Indemnifying Party is in good faith defending
such claim. Notwithstanding the foregoing, the Indemnified Party shall have the right
to control, pay or settle any Third Party Claim which the Indemnifying Party shall
have undertaken to defend so long as the Indemnified Party shall also waive any right
to indemnification therefor by the Indemnifying Party.

(c) If the Indemnified Party receives any payment from an
Indemnifying Party in respect of any Losses pursuant to Section 10.1 or Section 10.2
and the Indemnified Party could have recovered all or a part of such Losses from a
third party (a “Potential Contributor”) based on the underlying claim asserted against
the Indemnifying Party, the Indemnified Party shall assign such of its rights to proceed
against the Potential Contributor as are necessary to permit the Indemnifying Party to
recover from the Potential Contributor the amount of such payment.

(d) Notwithstanding anything to the contrary in this Section 10.4, in
the event of a Third Party Claim related to CCB Liabilities, Seller shall undertake,
conduct and control, through counsel of its own choosing, the settlement, defense,
cleanup or remediation thereof; provided that (i) in the event such Third Party Claim
would reasonably be expected to result solely in indemnification obligations of IPH
with respect to Assumed CCB Liabilities, IPH shall have the right to either (A)
undertake, conduct and control, through counsel of its own choosing, the settlement or
defense thereof or agree to implement any cleanup or remediation thereof or (B) have
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Seller undertake, conduct and control such defense, cleanup or remediation at the
expense of IPH (provided that in such scenario, Seller shall keep IPH reasonably
informed of the progress of the defense of such Third Party Claim or the
implementation of any settlement, cleanup or remediation thereof and in no event shall
Seller be entitled to settle such Third Party Claim without IPH’s consent) and (ii) in
the event such Third Party Claims could reasonably be expected to result in
indemnification obligations to be shared by Seller and IPH with respect to Retained
CCB and Assumed CCB Liabilities, respectively, (A) counsel selected by Seller shall
be reasonably acceptable to IPH, (B) Seller shall keep IPH reasonably informed of the
progress of the defense of such Third Party Claim or the implementation of any
settlement, cleanup or remediation thereof, (C) Seller shall consult in good faith with
IPH and, to the extent not prohibited, give IPH the opportunity to attend any
substantive meeting or discussion with the counterparty to the Third Party Claim, and
(D) Seller shall not enter into any settlements or agree to perform any cleanup or
remediation without the prior written approval of the IPH.

Section 10.5 Exclusive Remedies. Except with respect to the matters covered
by Section 2.4, clauses (b) and (c) of Section 5.9, Section 5.14 or Section 11.11, with respect to
any matter relating to Taxes (which shall be governed exclusively by Article VII) and in the case
of fraud, Seller and IPH acknowledge and agree that, following the Closing, the indemnification
provisions of Section 10.1 and Section 10.2 shall be the sole and exclusive remedies of Seller
and IPH, respectively, for any Losses (including any Losses from claims for breach of contract,
warranty, tortious conduct (including negligence) or otherwise and whether predicated on
common law, statute, strict liability, or otherwise) that each party may at any time suffer or incur,
or become subject to, as a result of, or in connection with, any breach of any representation or
warranty in this Agreement by the other party, or any failure by the other party to perform or
comply with any covenant or agreement that, by its terms, was to have been performed, or
complied with, by such other party prior to the Closing. Subject to, and without limiting the
generality of the foregoing, the parties hereto hereby irrevocably waive any right of rescission
they may otherwise have or to which they may become entitled.

Section 10.6  Additional Indemnification Provisions. With respect to each
indemnification obligation contained in this Agreement or the Transitional Services Agreement
or any other document executed in connection herewith (a) all Losses shall be net of any third-
party insurance proceeds (after deduction of related costs and expenses) that have been actually
recovered by the Indemnified Party in connection with the facts giving rise to the right of
indemnification, and the Indemnified Party shall use its commercially reasonable efforts to seek
full recovery under all insurance provisions covering such Loss to the same extent as it would if
such Loss were not subject to indemnification hereunder; and (b) in no event shall the
Indemnifying Party have liability to the Indemnified Party for any consequential, incidental,
indirect, special, remote, speculative or punitive damages or similar damages or lost profits
damages (except in each case in this clause (b) to the extent such types of damages constitute
Losses to a third party as a result of any claim).

Section 10.7 Mitigation. Each of the parties agrees to use its commercially
reasonable efforts to mitigate its respective Losses upon and after becoming aware of any event
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or condition that would reasonably be expected to give rise to any Losses that are indemnifiable
hereunder.

ARTICLE XI

GENERAL PROVISIONS

Section 11.1 Survival of Representations, Warranties, Covenants and
Agreements. The representations, warranties, covenants and agreements of Seller and IPH
contained in or made pursuant to this Agreement or in any certificate furnished pursuant to this
Agreement shall survive in full force and effect until 12 months after the Closing Date (other
than the representations and warranties made pursuant to Section 3.13, which shall be governed
by Section 7.11), at which time they shall terminate (and no claims shall be made for
indemnification under Section 10.1(a)(i) or Section 10.2(a)(i) thereafter); provided, however, that
the representation and warranties made pursuant to Section 3.14 shall survive in full force and
effect until three (3) years after the Closing Date; provided, further, however, that the
representations and warranties made in the first sentence of Section 3.1(a), Section 3.2(a),
Section 3.3, Section 3.18, Section 4.1, Section 4.2, Section 4.4 and Section 4.6 (collectively, the
“Fundamental Representations™) shall survive the Closing indefinitely; provided, further, that (a)
the covenants and agreements that by their terms apply or are to be performed prior to the
Closing Date, shall survive in full force and effect until 24 months after the Closing Date and (b)
the covenants and agreements that by their terms apply or are to be performed in whole or in part
after the Closing Date, shall survive for the period provided in such covenants and agreements, if
any, or until fully performed. If written notice of a claim has been given in accordance with
Section 10.4(a) prior to the expiration of the applicable representations, warranties, covenants or
agreements, then the relevant representations, warranties, covenants or agreements shall survive
as to such claim, until such claim has been finally resolved.

Section 11.2 Interpretation; Absence of Presumption.

@) For the purposes of this Agreement, (i) “to the Knowledge of
Seller” shall mean the actual knowledge of the individuals identified in Section 11.2 of
the Seller Disclosure Schedule, in each case, after reasonable inquiry, and (ii) “to the
Knowledge of IPH” shall mean the actual knowledge of the individuals identified in
Section 11.2 of the IPH Disclosure Schedule, in each case, after reasonable inquiry. It
is understood and agreed that the specification of any dollar amount in the
representations and warranties contained in this Agreement or the inclusion of any
specific item in the Seller Disclosure Schedule is not intended to imply that such
amounts or higher or lower amounts, or the items so included or other items, are or are
not material, and no party shall use the fact of the setting of such amounts or the fact
of the inclusion of any such item in the Seller Disclosure Schedule in any dispute or
controversy between the parties as to whether any obligation, item or matter not
described in this Agreement or included in the Seller Disclosure Schedule is or is not
material for purposes of this Agreement.

(b) For the purposes of this Agreement, (i) words in the singular
shall be held to include the plural and vice versa as the context requires; (ii) the terms
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“hereof,” “herein,” and “herewith” and words of similar import shall, unless otherwise
stated, be construed to refer to this Agreement as a whole (including the Transitional
Services Agreement and all of the Exhibits and Schedules) and not to any particular
provision of this Agreement, and Article, Section, clause, paragraph and Exhibit
references are to the Articles, Sections, clauses, paragraphs and Exhibits to this
Agreement unless otherwise specified; (iii) the word “including” and words of similar
import when used in this Agreement shall mean “including without limitation” unless
the context otherwise requires or unless otherwise specified; (iv) the word “or” shall
not be exclusive; (v) all references to any period of days shall be deemed to be to the
relevant number of calendar days unless otherwise specified; (vi) any reference to any
Law shall include any amendments, modifications, codifications, replacements and
reenactments and shall be deemed also to refer to all rules and regulations promulgated
thereunder, unless the context requires otherwise; (vii) all references to dollar amounts
shall be to U.S. Dollars unless otherwise specified; (viii) any references to any
agreement, document or instrument means such agreement, document or instrument as
amended or modified and in effect from time to time in accordance with the terms
thereof; and (ix) with respect to any determination of any period of time, “from”
means “from and including” and “to” means “to but excluding.”

(c) The parties acknowledge that each party and its counsel have
been involved in the preparation of this revised Agreement and the Transitional
Services Agreement and that no rule of construction to the effect that any ambiguities
are to be resolved against the drafting party shall be employed in the interpretation of
this Agreement or the Transitional Services Agreement.

(d) Any disclosure with respect to a Section or schedule of this
Agreement, including any Section of the Seller Disclosure Schedule or the IPH
Disclosure Schedule, shall be deemed to be disclosed for other Sections and schedules
of this Agreement, including any Section of the Seller Disclosure Schedule or IPH
Disclosure Schedule, to the extent that the relevance of such disclosure would be
reasonably apparent to a reader of such disclosure.

Section 11.3 Headings; Definitions. The section and article headings contained

in this Agreement are inserted for convenience of reference only and will not affect the meaning
or interpretation of this Agreement.

TRIAL.

Section 11.4 Governing Law:; Jurisdiction and Forum; WAIVER OF JURY

@) This Agreement and all controversies arising out of or relating
to this Agreement shall be governed by and construed in accordance with the Laws of
the State of Delaware applicable to contracts executed and to be performed wholly
within such State and without reference to the choice-of-law principles that would
result in the application of the laws of a different jurisdiction.

(b) Each party to this Agreement irrevocably submits to the
exclusive jurisdiction of the Court of Chancery of the State of Delaware, or to the
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extent such Court does not have subject matter jurisdiction, the Superior Court of the
State of Delaware or any federal court in the State of Delaware, with respect to any
Action arising out of or relating to this Agreement, and hereby irrevocably agrees that
all claims in respect of such Action may be heard and determined in such Delaware
state or federal courts. Each party to this Agreement hereby irrevocably waives, to the
fullest extent that it may effectively do so, the defense of an inconvenient forum to the
maintenance of such Action. The parties further agree, to the extent permitted by Law,
that final and unappealable judgment against any of them in any Action contemplated
above shall be conclusive and may be enforced in any other jurisdiction within or
outside the United States by suit on the judgment, a certified copy of which shall be
conclusive evidence of the fact and amount of such judgment.

(© EACH PARTY TO THIS AGREEMENT WAIVES TRIAL BY
JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM BROUGHT BY
ANY OF THEM AGAINST THE OTHER ARISING OUT OF OR IN ANY WAY
CONNECTED WITH THIS AGREEMENT, OR ANY OTHER AGREEMENTS
EXECUTED IN CONNECTION HEREWITH OR THE ADMINISTRATION
THEREOF OR ANY OF THE TRANSACTIONS CONTEMPLATED HEREIN OR
THEREIN. NO PARTY TO THIS AGREEMENT SHALL SEEK A JURY TRIAL
IN ANY LAWSUIT, PROCEEDING, COUNTERCLAIM OR ANY OTHER
LITIGATION PROCEDURE BASED UPON, OR ARISING OUT OF, THIS
AGREEMENT OR ANY RELATED INSTRUMENTS OR THE RELATIONSHIP
BETWEEN THE PARTIES. NO PARTY WILL SEEK TO CONSOLIDATE ANY
SUCH ACTION IN WHICH A JURY TRIAL HAS BEEN WAIVED WITH ANY
OTHER ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT BEEN
WAIVED. EACH PARTY TO THIS AGREEMENT CERTIFIES THAT IT HAS
BEEN INDUCED TO ENTER INTO THIS AGREEMENT OR INSTRUMENT BY,
AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS
SET FORTH ABOVE IN THIS SECTION 11.4. NO PARTY HAS IN ANY WAY
AGREED WITH OR REPRESENTED TO ANY OTHER PARTY THAT THE
PROVISIONS OF THIS SECTION WILL NOT BE FULLY ENFORCED IN ALL
INSTANCES.

Section 11.5 Entire Agreement; No Third Party Beneficiaries. This Agreement,

together with the Transitional Services Agreement and the Exhibits and Schedules hereto and
thereto, the Confidentiality Agreement and the Parent Guaranty (i) constitute the entire
agreement between the parties with respect to the subject matter of this Agreement and supersede
any prior discussion, correspondence, negotiation, proposed term sheet, agreement,
understanding or arrangement and there are no agreements, understandings, representations or
warranties between the parties other than those set forth or referred to in this Agreement, and (ii)
except for Section 5.9, Section 5.14, Section 7.2, Section 10.1 and Section 10.2 which are
intended to benefit, and to be enforceable by, the parties specified therein, are not intended to
confer in or on behalf of any Person not a party to this Agreement (and their successors and
assigns) any rights, benefits, causes of action or remedies with respect to the subject matter or
any provision hereof.
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Section 11.6 Expenses. Except as set forth in this Agreement, whether the
transactions contemplated by this Agreement are consummated or not, all legal and other costs
and expenses incurred in connection with this Agreement and the transactions contemplated by
this Agreement shall be paid by the party incurring such costs and expenses unless expressly
otherwise contemplated in this Agreement; provided, however, that the expenses of the
Transferred Company and its Subsidiaries in connection with seeking consents and approvals
required pursuant to this Agreement shall be split evenly between Seller and IPH.

Section 11.7 Notices. All notices and other communications to be given to any
party hereunder shall be sufficiently given for all purposes hereunder if in writing and delivered
by hand, courier or overnight delivery service, or three days after being mailed by certified or
registered mail, return receipt requested, with appropriate postage prepaid, or when received in
the form of a facsimile (receipt confirmation requested) or email, and shall be directed to the
address set forth below (or at such other address or facsimile number as such party shall
designate by like notice):

@) If to Seller, to:

Ameren Corporation

1901 Chouteau Avenue

St. Louis, Missouri 63103
Attention: General Counsel
Fax No.: (314) 554-4014
with a copy to:

Wachtell, Lipton, Rosen & Katz

51 West 52nd Street

New York, New York 10019

Attention: Elliott V. Stein
Ante Vucic

Fax No.:  (212) 403-2000

(b) If to IPH, to:

Illinois Power Holdings, LLC
601 Travis, Suite 1400
Houston, Texas 77002
Attention: General Counsel
Fax No: (713) 507-6588

with a copy to:

Skadden, Arps, Slate, Meagher & Flom LLP
1440 New York Ave.

Washington, D.C. 20005

Attention: Michael P. Rogan

Fax No. (202) 661-8200
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Section 11.8 Successors and Assigns. This Agreement shall be binding upon
and inure to the benefit of the parties to this Agreement and their respective successors and
assigns; provided, however, that no party to this Agreement may directly or indirectly assign any
or all of its rights or delegate any or all of its obligations under this Agreement without the
express prior written consent of each other party to this Agreement, except that Seller may assign
its benefits under this Agreement to any Affiliate of Seller (but no such assignment of benefits
shall relieve Seller of its obligations under this Agreement). Any attempted assignment in
violation of this Section 11.8 shall be void.

Section 11.9 Amendments and Waivers. This Agreement may not be modified
or amended except by an instrument or instruments in writing signed by the party against whom
enforcement of any such modification or amendment is sought. Either party to this Agreement
may, only by an instrument in writing, waive compliance by the other parties to this Agreement
with any term or provision of this Agreement with which such other parties to this Agreement
are obligated to perform or comply. The waiver by any party to this Agreement of a breach of
any term or provision of this Agreement shall not be construed as a waiver of any subsequent
breach.

Section 11.10 Severability. If any term, provision, covenant or restriction of this
Agreement is held by a court of competent jurisdiction or other authority to be invalid, void or
unenforceable, the remainder of the terms, provisions, covenants and restrictions of this
Agreement shall remain in full force and effect and shall in no way be affected, impaired or
invalidated so long as the economic or legal substance of the transactions contemplated hereby is
not affected in any manner materially adverse to any party hereto. Upon such a determination,
the parties shall negotiate in good faith to modify this Agreement so as to effect the original
intent of the parties as closely as possible in a mutually acceptable manner in order that the
transactions contemplated hereby be consummated as originally contemplated to the fullest
extent possible.

Section 11.11 Specific Performance; Remedies. The parties hereby acknowledge
and agree that irreparable injury for which monetary damages, even if available, would not be an
adequate remedy would occur in the event that any party fails to perform its agreements and
covenants hereunder, including its failure to take all actions necessary to consummate the
transactions contemplated by this Agreement in accordance with the terms of this Agreement,
and that the parties shall be entitled to specific performance in such event (in addition to any
other remedy at Law or in equity), and to thereafter cause the Transaction and the other
transactions contemplated by this Agreement to be consummated on the terms and subject to the
conditions set forth herein. Each of the parties hereto hereby waives (i) any defenses in any
action for specific performance that a remedy at Law would be adequate and (ii) any requirement
under any Law to post a bond or other security as a prerequisite to obtaining equitable relief. If
any party brings any action to enforce specifically the performance of the terms and provisions
hereof by any other party, the Outside Date shall automatically be extended by (x) the amount of
time during which such action is pending, plus 20 Business Days or (y) such other time period
established by the court presiding over such action. The parties agree that, if a court of
competent jurisdiction has declined to specifically enforce the obligation of either IPH or Seller,
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as applicable, to consummate the transactions contemplated by this Agreement (including,
without limitation, Seller’s obligations under Section 5.24) pursuant to a claim for specific
performance brought against either IPH or Seller, as applicable, pursuant to this Section 11.11
but has found that a IPH Termination Fee Event or a Seller Termination Fee Event has occurred,
no later than 2 Business Days after such determination, IPH shall pay to Seller or Seller shall pay
to IPH, as applicable, the Termination Fee (by wire transfer in immediately available funds to an
account specified by Purchase or Seller, as applicable). The parties hereto acknowledge that the
Termination Fee shall not constitute a penalty but is liquidated damages, in a reasonable amount
that will compensate the party receiving such funds in the form of a termination fee in the
circumstances in which the Termination Fee is payable for the efforts and resources expended
and opportunities foregone while negotiating this Agreement and in reliance on this Agreement
and on the expectation of the consummation of the transactions contemplated by this Agreement,
which amount would otherwise be impossible to calculate with precision.

Section 11.12 No Admission. Nothing herein shall be deemed an admission by
Seller or any of its respective Affiliates, in any action or proceeding by or on behalf of a third
party, that such third party is or is not in breach or violation of, or in default in, the performance
or observance of any term or provisions of any contract.

Section 11.13 Counterparts. This Agreement may be executed in two or more
counterparts, all of which shall be considered one and the same agreement, and shall become
effective when one or more counterparts have been signed by each of the parties and delivered to
the other parties.

Section 11.14 No Recourse. This Agreement may only be enforced against, and
any Action based upon, arising out of, or related to this Agreement, or the negotiation, execution
or performance of this Agreement, may only be brought against, the entities that are expressly
named as parties hereto and then only with respect to the specific obligations set forth herein
with respect to such party.
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Exhibit A
Pre-Closing Reorganization Plan

Prior to the Closing, Seller shall effect (or cause to be effected) the following reorganization
steps (the “Pre-Closing Reorganization™):

1. Seller contributes, assigns, conveys and transfers all of the limited liability interests in
DormantCo to AER.

2. AER forms New AER as a limited liability company under the laws of Delaware, an entity
disregarded as separate from its owner for U.S. federal income tax purposes under Treasury
Regulation Section 301.7701-3(b).

3. After receipt of the Pre-Closing FERC Approval, AER contributes, assigns, conveys and
transfers all of its assets and liabilities (other than (a) any outstanding debt obligations of AER to
any member of the Seller Group, (b) the FutureGen Agreements and (c) all the issued and
outstanding equity interests in Medina Valley) to New AER.

4. AERG merges with and into DormantCo with DormantCo as the surviving entity, which shall
be renamed as determined by Seller (“New AERG”).

It is understood and agreed by IPH and Seller that in no event shall Seller be obligated to effect
the Pre-Closing Reorganization unless and until all of the conditions set forth in Article VIII,
including receipt of the Pre-Closing FERC Approval, have been satisfied or waived (other than
those conditions that by their nature are to be satisfied or waived at the Closing).
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Exhibit B

FORM OF

TRANSITIONAL SERVICESAGREEMENT

This Transitional Services Agreement (this “Agreement™), dated as of [®], by and
between Ameren Corporation, a Missouri corporation (“Provider”), and Illinois Power Holdings,
LLC, aDelaware limited liability company (“Recipient™), recites and provides:

WHEREAS, Provider and Recipient entered into that certain Transaction
Agreement, dated as of March [e], 2013 (the “Transaction Agreement”), which provides, among
other things, for the sale to Recipient of the Interests (the “Transaction™); and

WHEREAS, the Transaction Agreement contempl ates that, in connection with the
Transaction, the Parties will enter into this Agreement which sets forth the terms and conditions
for the provision of certain services currently provided by Provider and/or its Affiliatesto the
Transferred Company and/or its Subsidiaries and the Business for a specified period of time after
the Closing.

NOW, THEREFORE, in consideration of the premises and mutual covenants
contained herein, and for the mutual benefits to be derived from this Agreement, and for other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
the parties agree as follows:

ARTICLE |
DEFINITIONS

Capitalized terms used in this Agreement, unless defined herein, shall have the
meanings assigned to them in the Transaction Agreement.

1.1. Agreement shall have the meaning specified in the preamble hereto

1.2.  Confidential Information shall have the meaning specified in Section 7.1.

1.3. Damages shall have the meaning specified in Section 8.1(a).

1.4. Discussion Date shall have the meaning specified in Section 9.1.

1.5. Employee Costs shall have the meaning specified in Section 3.1(b).

1.6. EMPRV Services shall mean the Business and Corporate services for the EMPRV
application used for the plant maintenance data system and all technology associated therewith.

! Prior to the Closing, Recipient may request Provider provide additional Services (to the extent such additional
Services are services that Provider has historically provided for the Business) upon the agreement of Provider.
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1.7.  Exhibit shall mean Exhibit A attached to this Agreement and incorporated herein
by this reference for all purposes.

1.8. Expiration Date shall have the meaning specified in Section 2.1(a).

1.9. Feeshall have the meaning specified in Section 3.1(a).

1.10. FeePayment Date shall have the meaning specified in Section 3.1(a).

1.11. Force Majeure Event shall have the meaning specified in Section 10.8.

1.12. Parties shall mean Provider and Recipient (Party means either Provider or
Recipient).

1.13. Recipient shall have the meaning specified in the preamble hereto.

1.14. Recipient Party shall have the meaning specified in Section 8.1(b).

1.15. Recipient Subsidiaries shall mean the Transferred Company and its direct or
indirect Subsidiaries as of the date hereof.

1.16. Representative(s) shall have the meaning specified in Section 4.1.

1.17. Provider shall have the meaning specified in the preambl e hereto.
1.18. Provider Party shall have the meaning specified in Section 8.1(a).
1.19. Service and Services shall have the meaning specified in Section 2.1(a).

1.20. Transaction shall have the meaning specified in the recitals hereto.

1.21. Transaction Agreement shall have the meaning specified in the recitals hereto.

ARTICLE Il
SERVICESTO BE PROVIDED

21. Services Term.

@ Subject in al casesto the terms and conditions set forth herein (including
Section 10.1) and on the Exhibit, Provider shall provide the services designated on the Exhibit
(the “Services” and each a “Service”) to Recipient from the Closing Date until [e], 20[e] the
date six months from the Closing (the “Expiration Date”); provided, that Recipient shall have the
right to extend the Expiration Date for any and all Services on a month-to-month basis for up to
an additional six months from the original Expiration Date by providing notice to Provider at
least 45 days prior to the then effective Expiration Date for such Service. Termination of a
Service under Section 10.1 shall not relieve Provider of its obligations to provide the remaining
Services.
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(b) Recipient may terminate any or al of such Service(s) prior to the
applicable Expiration Date upon written notice to Provider; provided, however, that, without the
prior written consent of Provider, such termination shall not become effective prior to the date
that is 30 days (or if the Exhibit specifies a notice period different from such 30-day period with
respect to a particular Service, the expiry of such notice period with respect to such Service) after
receipt by Provider of such written notice; and provided, further, that, in each case Recipient
shall, following the Fee Payment Date, promptly pay to Provider, after demand and invoice
therefor from Provider, any and al third-party costs charged to Provider due to such early
termination (other than a termination of such Service by Recipient pursuant to Section 10.1) in
accordance with Section 3.2. Once a Serviceisterminated, Provider shall not be obligated to
later reinstate such Service.

2.2. Terms and Conditions of Services.

@ The quality, standard of care, service level and volume of the Services
shall be at a level substantially consistent with Provider’s and its Affiliates past practice of
providing the Services for the Business prior to the Closing, unless different performance levels
are agreed to by Provider and Recipient in writing or reduced volumes are requested by
Recipient. In no event will Provider be required to provide (i) any Service in violation of
applicable Law or, without limiting the provisionsin Section 2.2(c), third-party obligations
(following disclosure of such third-party obligations) to Recipient or (ii) any Service which it has
not historically provided to the Business prior to the Closing.

(b) Provider may in its discretion provide the Services either through its own
resources or the resources of its Subsidiaries or Affiliates or by contracting with independent
contractors consistent with past practice prior to the Closing. Notwithstanding the foregoing,
such delegation or subcontracting shall not relieve Provider of any of its obligations under the
Agreement, and Provider is responsible to Recipient for the actions or inactions of such other
Person’s to the same extent it would have been in the provision of, or failure to provide, Services
in accordance with the terms of this Agreement by Persons directly employed by Provider.

(© The provision of the Services may be limited by third-party licenses
relating to systems and processes. Pursuant to the terms of the Transaction Agreement, no later
than 60 days after the date thereof, Provider notified Recipient in writing if the provision of any
such Service (other than Servicesthat are provided hereunder that, on the date of the
Transaction, had not yet been agreed by the parties to be provided) to Recipient requires the use
of independent systems or the acquisition of alicense in the name of Recipient. In such event
Recipient may elect to obtain a separate license or system at no cost to Provider. If Recipient is
unable to obtain such separate licenses, Provider shall not be obligated to provide such Service
under this Agreement.

(d) Any Services requiring the use of Provider-issued checks or other fund
transfers by Provider on behalf of Recipient shall not be provided.

(e Provider shall have the right to shut down temporarily for maintenance

purposes the operation of the facilities providing any Service whenever, in Provider’s discretion,
such action is necessary; provided that Provider shall use reasonable efforts to schedule
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maintenance in consultation with Recipient so as not to unreasonably interfere with Recipient’s
business and provide Recipient reasonable advance notice of such intent to shut down. Provider
shall be relieved of its obligations to provide Services during the period that its facilities are so
shut down but shall use reasonable efforts to minimize each period of shutdown.

()] Under no circumstances shall Provider be obligated to provide any Service
requiring an opinion, advice or representation as to which liability may be created for Provider or
its Affiliates due to claims from Recipient or any other person or entity, including without
limitation any Governmental Entity (e.g., legal opinions or advice, tax opinions or advice,
compliance opinions or advice), other than such customary representations as may reasonably be
required by accountants in connection with the preparation of audited financial statements.

(@ The Parties acknowledge that provision of Services hereunder may require
Provider to enter into new or amended agreements with third parties to the extent doing so is
consistent with past practice prior to the Closing. Provider shall use reasonable efforts to enter
into such agreements for atime period not to exceed the applicable Expiration Date and shall
consult Recipient in connection with any such agreements; provided that Recipient shall not be
responsible for any costs and expenses relating to the period after the applicable Expiration Date.
Subject to the limitation in the prior sentence, Recipient shall be responsible for all costs and
expenses charged by the third-party service provider under such new or amended agreements
(including any costs or expenses associated with or arising in connection with early termination
of a Service pursuant to Section 2.1(b)).

ARTICLE 111
FEES

3.1. Gened.

@ Services shall be billed by Provider in an amount equal to the actual costs
incurred by Provider in providing such Services (including with respect to overhead expenses,
which shall be allocated for the Services in a manner consistent with historic accounting
practices of Provider) as calculated pursuant to Section 3.1(b) hereof (the “Fe€”); provided,
however, that, if the Exhibit provides for a different fee with respect to a particular Service, the
fee amount set forth on such Exhibit shall be the Fee with respect to such Service; provided,
further, that, notwithstanding anything in this Agreement to the contrary, Recipient shall not be
required to pay any Fees or other costs and expenses arising or incurred in connection with
provision of the Services (but, for the avoidance of