
BEFORE THE RECEJIV~D
ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

JUN 1 7 2003
GINA PATTERMANN, )) STATE OF IWNOIS

Complainant, ) Pollution ControlBoard
)

v. ) PCBNo. 99-187
) (CitizensEnforcement- Noise,Air)

BOUGHTONTRUCKINGAND )
MATERIALS, INC., )

)
Respondent. )

NOTICE OF FILING

TO: SeeAttachedCertificateof Service

Pleasetakenoticethaton June17, 2003,I filed with theIllinois PollutionControlBoard
this NoticeofFiling, Replyto Plaintiff’s Responseto Motion for DiscoverySanctions,and
Affidavit ofAttorney,copiesof whichareattachedandherebyserveduponyou.

Dated:June17, 2003 BOUGHTONTRUCKINGAND MATERIALS, INC.

By:____
Oneo its Attorneys

MarkR. TerMolen, Esq.
PatriciaF. Sharkey,Esq.
Kevin G. Desharnais,Esq.
MAYER, BROWN, ROWE& MAW
190 S.LaSalleStreet
Chicago,Illinois 60603
(312)782-0600
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ILLINOIS POLLUTION CONTROL BOARD CLERK~OFFICE

JUN 172
GINAPATTERMANN, ) STATE OF ILLINOIS

Complainant, ) PCB99-187 Pollution ControlBoard
v. ) (Noise,Air)

)
BOUGHTONTRUCKING AND )
MATERIALS, INC., )

)
Respondent. )

REPLY TO PLAINTIFF’S RESPONSETO MOTION FOR DISCOVERY SANCTIONS

NOW COMESRespondent,BoughtonTruckingandMaterial,Inc. (“Boughton”),by its

attorneys,Mayer, Brown,Rowe& Maw, andrepliesto Plaintiff’s Responseto Boughton’s

Motion for Sanctionsasfollows:

1. Theretainingof anewlawyerdoesnot rewritehistory.Nor doesit restartthe

clock.ThePlaintiff— herselfa lawyer-- is now on her third lawyerin thiscase.At this time,

discoveryis closedandPlaintiff’s lawyersmusttakethis caseastheyfind it. Plaintiff failed to

retainher purportedexpertwitnesswithin thediscoverydeadlinesandthushecouldnot be

deposed.As such,Mr. Zak’s testimonyattrial mustbe barredevenif theBoardimposesno other

sanctionin this case.

2. While Plaintiff’s newattorneysnow representthat Plaintiff’s expert,Mr. Greg

Zak ofNoiseSolutionsby GregZak,hasbeenretained,theyprovideno evidenceofthat fact.

“Facts assertedthat arenotof recordin theproceedingmustbe supportedby oath,affidavit or

certification.” 35 Iii. Adm. Code101.504.Plaintiff’s responsewasaccompaniedby neithera

contractnoran oath,affidavit or certificationAs such,Plaintiff’s allegationis insufficientasa

matterof law and shouldbestrikenfrom therecord.
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3. Not only is this allegedretentionofMr. Zak unsupported,it is alsovery late.For

thefirst time sincePlaintiff failed to providethis witnesson April 23, 2003andafull forty-five

daysafterthecloseoftheoral discoverydeadline,Plaintiff nowasksthattheBoardremedyher

failure to retainherown expertwitnessfor aduly noticeddeposition(or at any othertime before

thecloseof discovery)by allowing thiswitnessto be deposednow. In additionto failing to

provideevidencethat shehasinfactfinally retainedherpurportedexpertwitness,shehasalso

failed to supply theBoardwith any otherlegitimateexcuseorgoodcausefor herfailure to do so

within theordereddiscoverydeadline-- oneofnumerousdeadlinesshehasdisregarded.(See

discussionin Motion for Sanctions.)

Plaintiff blithely refersto herfailure to provideherexpertfor depositionas“the evident

resultofconfusionregardingpayment...”andtheresultofa “lack ofclarity.” In fact,on theday

ofthedeposition,Mr. Zakwasnot unclear-- he told boththe HearingOfficerandRespondent’s

attorneythat hehadnotbeenretained.1Confusion?Lackofclarity?If so,it wasconfusionanda

lackof clarity createdby Respondent.Mosttellingly, Plaintiff providesno evidencethatshetook

any affirmative stepsto makesurethatherwitnesswasn’tconfused,wasretained,andwould, in

fact,attendhis deposition.

4. Contraryto Plaintiff’s argument,it is Plaintiff’s responsibilityto assurethe

attendanceofherownwitnessesata deposition— not theRespondent’s.Plaintiff now arguesthat

After waiting approximatelyonehourfor Mr. Zak to appearandhavingcalledhis

attorney,Ms. Pattermann,threetimes andleft messageswithoutreceivingaresponse,
Respondent’sattorney,PatriciaSharkey,calledMr. Zak’s office to determineif he wason route.
Mr. Zakansweredthephoneandexplainedthat, althoughhereceivedthedepositionnotice,he
hadnot plannedon attendingbecauseMs. Pattermannhad notretainedhim to do so. Ms.
SharkeyaskedMr. Zak to stayon the line while shemadeaneffort to getguidanceon howto
proceedwith this from theHearingOfficer. Upon gettingtheHearingOfficer’s message
machine,Mr. Zak left amessagefortheHearingOfficer statingthesame.
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Respondentshouldhavedonemoreto assureMr. Zak’sattendanceatthedeposition.In fact,

Respondentdid morethanis requiredby law andmorethanPlaintiff herself.Althoughshewas

cc’d on aletter from Mr. ZakdatedMarch26, 2003(Exhibit 3 to the Motion for Sanctions),it

wasRespondentthat broughtthe issueofMr. Zak’sretentionbeforethe HearingOfficeratthe

March27, 2003 telephonicstatusconferenceandaskedthatthe HearingOfficermakeit clear

thatit wasPlaintiff’s duty to retainherexpertwitness— whichhe did. Twoweeksbeforethe

depositiondate,on April 8, 2003,Respondent’sattorneyalsoaskedPlaintiff to confirmher

expert’sattendanceatthedeposition.Plaintiffstatedshethoughthewouldbe there.Plaintiff

doesn’tdenyanyofthesefactsin herResponse.Yet Plaintiff nowsuggeststhatRespondent

shouldhavedonemore— while sheapparentlydid nothing.

Thedutyto retainherexpertand assurehis presenceathisduly noticeddepositionor

otherwiseinform theRespondent,wasPlaintiff’s duty, sheknewit andshesimply didn’t takeit

seriously.This is bothnegligenceandbadfaith. In theMarch27, 2003telephonicstatus

conference,Plaintiff told theHearingOfficer that sheunderstoodit washerresponsibilityto

retainherexpertwitness.Yet, to readPlaintiff’s responseto thismotion, it appearsthatPlaintiff

still presumesit wastheRespondentthat wasresponsiblefor assuringPlaintiff’s witness’

attendanceat his deposition.

5. Theappropriatesanctionfor failure to provideawitnessat adepositionwithin the

oraldiscoverydeadlineis barringofthewitness.This sanctionis bothclearlywithin theBoard’s

authorityandtailoredto theharm.Section101.800(b)states:“If anypersonunreasonablyfails to

complywith anyprovisionof 35 Iii. Admin. code 101 —130 or anyorderenteredby theBoardor

theHearingOfficer ... theBoardmayordersanctions...b) Sanctionsincludethefollowing . . .6)
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thewitnessmaybebarredfrom testifyingconcerningthatissue.”BarringofMr. Zakasawitness

directly addressestheprejudiceto theRespondentandthe movesthecaseforward.

Theonly casethat Plaintiff citesin its responsedoesnotsupportits argument.In Tinsey

v. ChicagoTransitAuthority, (App. 1 Dist. 1986)140 Ill. app~3d 546, 488NE 2d 1301,the

AppellateCourt foundthatthetrial courterredin orderinganewtrial asasanctionfor failureto

providecompletediscoveryresponses.TheTinseycourtfoundthat thesanctionofanewtrial

was“far out of proportion.”Id. 1304.In contrast,the sanctionrequestedin this caseis tailoredto

theprejudiceandis neitherover-archingnorparticularlysevere. In othercases,Illinois Courts

havefoundpatternsofdiscoveryabuse,asarepresentin this case,maybesanctionedfar more

severely.JohnMathes& Associates,Inc. v. Noel, (App. 5 Dist. 1981)94 Ill. App. 3d 588, 418

NE 2d 1104(Defaultjudgmentwasappropriatefor severepatternofdiscoveryabuse,including

failureto providewitnessfor deposition.)Absenttheexerciseofthis appropriatesanction,the

Boardopensthe doorfor thecontinuingabuseof theproceduresin thiscaseand futurecases.

Moreover,if, asPlaintiff argues,theBoardlacksthe authorityto imposemonetarysanctions,

thentheonesanctionavailablefor thepatternofdiscoveryabusesandcostlynegligencePlaintiff

hasdisplayedin this caseandtheprejudicecreatedfor Respondentis to barMr. Zak’s testimony

andallow this caseto proceedwithout furtherdelay.

6. Pattermann’snewattorneysmisrepresenttheHearingOfficer’s April 2, 2003

ruling. TheHearingOfficerdefinitely limited Plaintiff’s witnessesaftershefiled a 100person

witnesslist. While otherparticipantsmaymakestatementsatthehearing,Plaintiff’s witnesses

arelimited to thoseallowedby the HearingOfficer’s Orderandwhosetestimonyhasbeen

subjectto discoveryin theestablisheddiscoveryperiod.TheHearing OfficerOrderofApril 2,

2003states:
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“By waiting overayearandahalfto disclose97 additionalwitnesses,thehearing
officer foundthat complainant’sdisclosurewasnot reasonableorseasonable.The
hearingofficeralsofoundthatthesubjectof theirtestimonywasvague...The
hearingofficer, however,allowedcomplainantto selectonewitnessfrom the
disclosurelist to testify ascomplainant’switnessatthehearing.Complainant
representedthat sheintendedto call DonaldBoudreauasher additionalwitness.
To that end,respondent’smotionwasgrantedin partanddeniedin part.”

As aresultofthatruling, Plaintiff waslimited to thefourpreviouslydisclosedwitnesses

(including Mr. Zak)andonenewwitness,Mr. Boudreau.

In that sameOrder,theHearingOfficeralsoruledthat“all depositionsmustbe

completedon or beforeMay2, 2003.” AlthoughRespondent’sattorneyleft phonemessagesfor

Plaintiff at eachofherthreedifferentphonenumberson April 23, 2003,tryingto determineif

Mr. Zakwould appear,Plaintiff nevercalledherbackandneverofferedto makeMr. Zak

availableuntil now—45 daysafterthe closeof theoral discoveryperiodandafterRespondent’s

havehadto go to theexpenseofmoving for sanctions.Plaintiff providedno evidencethatMr.

Zak hadbeenretainedduringtheremainderoftheoral discoveryperiod,and,evennow, wehave

no evidencethat Mr. Zakhasbeenretained.

7. Respondenthasalreadybeenseriouslyprejudicedby the on-goingpatternof

negligenceandharassinglitigation tacticsemployedby Plaintiff in this case.The attorneysfees

andcost informationprovidedby Respondentwith its Motion documentjustsomeofthecosts

Respondenthasincurreddueto Plaintiff’s negligenceandbadfaith.Plaintiff’s failure to assure

herownexpertwitness’retentionfor his deposition,while telling both theHearingOfficer and

Respondentthat shehaddoneso, is just oneof themanyabusesoftheBoard’srulesthat

Respondenthasendured.Thesanctionrequestedis ajust andnecessaryresponseto Plaintiff’s

actions.This caseis readyto proceedto judgmentandany furtherdelayandcostto Respondent

is unwarranted.After two andahalf yearsofdelayin this occasionallyprosecutedcase,the
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Respondent’sshouldnot besubjectedto additionalcostsanddelayto accommodatePlaintiff’s

negligentdisregardoftherulesofprocedureandtheHearingOfficer’s orders.

WHEREFORE,Respondentreiteratesits requestthattheBoardbarthetestimonyof

GregZak andalsobaranyotherwitnesses,pleadings,ordocumentspertainingto the subject

matterofMr. Zak’s testimony,i.e. regulatoryviolationsandpossiblemodificationsto

Respondent’sfacility, andfor suchothersanctions,includingtheawardingofattorneysfees,as

theBoarddeemsappropriate.

Respectfullysubmitted,

BoughtonTruckingandMaterial,Inc.
By OneofIts Attorneys

PatriciaF. Sharkey
Mayer,Brown,Rowe& Maw
190 SouthLaSalleStreet
Chicago,IL 60603
312-782-0600
AttorneyRegistrationNo. 6181113



STATEOF ILLINOIS

COUNTY OF COOK

)
) SS
)

R~~~VED

CLERK’S OFFICE

JUN 1 7 2003

STATE OF ILLINOIS
Pollution Control Board

AFFIDAVIT OF ATTORNEY

Theundersigned,PatriciaF. Sharkey,being first duly swornuponoathstatesthat sheis

one of the attorneysfor the Respondentsin this action, GinaPattermannv. BoughtonTrucking

and Materials,Inc., PCB 99-187,andthat baseduponherpersonalknowledgeandinvestigation

of the facts stated in the attachedReply to Plaintiff’s Responseto Motion for Discovery

Sanctions,certifies her knowledgeand belief that the allegationscontainedin this Reply to

Plaintiff’s Responseto Motion for DiscoverySanctions,aretrue in substanceandin fact.

PAT~E.’~~Y

STATE OF ILLINOIS

COUNTYOF COOK

)
) SS.
)

Signedandswornto by PatriciaF. Sharkey,who is personallyknownto meandappeared
beforeme, aNotary Public,in andfor the Countyof Cook, StateofIllinois, on this 17th day of
June,2003, in orderto affix hersignatureasher freeandvoluntaryact.

a~z~~
NotaryPublic

PatriciaF. Sharkey
AttorneyforRespondents
Mayer,Brown,Rowe& Maw
190 SouthLaSalle Street
Chicago,Illinois 60603
312-782-0600

AnnetteKaye ChatmOn%
Notary Public, State of Illinois ~

mi~onExP.04/2~~
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CERTIFICATE OF SERVICE

PatriciaF. Sharkey,an attorney,herebycertifiesthat a copyoftheattachedNoticeof
Filing, Reply to Plaintiff’s Responseto Motion for DiscoverySanctions,andAffidavit of
Attorneywasservedon thepersonslisted belowby sameDayDelivery or OvernightDelivery
service,asindicatedbelowon June17, 2003.

BradleyHalloran
Illinois Pollution ControlBoard
100 WestRandolphStreet
Chicago,IL 60601
(sameDayDelivery)

GinaPattermann
4439EsquireCircle
Naperville,IL 60564
(OvernightDelivery)

RogerD. Rickmon
Tracy,Johnson,Bertani& Wilson
116 NorthChicagoStreet
SixthFloor, Two Rialto Square
Joliet, IL 60432

(OvernightDelivery)

Michael S. Blazer
MatthewE. Cohn
TheJeffDiver Group,LLC
1749S. NapervilleRoad,Suite#102
Wheaton,IL 60187
(OvernightDelivery)

1~ti~icidF. Sharkey

PatriciaF. Sharkey
Attorneyfor Respondents
Mayer,Brown,Rowe& Maw
190 SouthLaSalle Street
Chicago,Illinois 60603
312-782-0600
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