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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )

)
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AND SURFACE IMPOUNDMENTS AT )
POWER GENERATING FACILITIES: ) (Rulemaking — Water)
PROPOSED 35 ILL. ADM. CODE 841 )

NOTICE OF FILING

John Therriault Office of Legal Services
Assistant Clerk Illinois Dept. of Natural Resources
Illinois Pollution Control Board One Natural Resources Way
100 W. Randolph Street, Suite 11-500 Springfield, Illinois 62702-1271
Chicago, lllinois 60601
Timothy J. Fox Matt Dunn
Hearing Officer Division Chief, Environmental Enforcement
Illinois Pollution Control Board Office of the Illinois Attorney General
100 W. Randolph Street, Suite 11-500 69 W. Washington, Suite 1800
Chicago, Illinois 60601 Chicago, lllinois 60602

Attached Service List

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the
Illinois Pollution Control Board the Illinois Environmental Protection Agency’s Motion to
Extend Stay, a copy of which is herewith served upon you.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY
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James Jennings
Assistant Counsel
Division of Legal Counsel

DATED: August£ 2015
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P.O. Box 19276
Springfield, IL 62794-9276
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:
R14-10
COAL COMBUSTION WASTE (CCW) (Rulemaking- Water)
SURFACE IMPOUNDMENTS AT POWER
GENERATING FACILITIES: PROPOSED

NEW 35 ILL. ADM. CODE 841

R e e e

MOTION TO EXTEND STAY
NOW COMES, the ILLINOIS ENVIRONMENTAL PROTECTION AGENCY (“Illinois
EPA”) by and through its counsel, and pursuant to 35 Hl. Adm. Code 101.514(b), hereby moves
the Illinois Pollution Control Board (“Board™) hearing officer to extend the stay of proceedings
in the above-captioned matter indefinitely. In support thereof, the following statements are
made:
1) Board Proceedings

a) On October 28, 2013, the lllinois EPA filed its rulemaking proposal in the
above-captioned matter. The rulemaking proposal addresses monitoring, corrective action, and
closure of CCW surface impoundments at power generating facilities.

b) On July 24, 2014, the Board’s scheduled hearings in this matter
concluded. Participants filed post hearing comments by October 20, 2014. The Board has not
proceeded to First Notice.

c) On January 20, 2015, the Illinois EPA moved the Board stay proceedings
in this rulemaking in order for it (the Illinois EPA) to evaluate whether changes to the proposed
rulemaking were necessary as a result of the United States Environmental Protection Agency
(“U.S. EPA”) finalizing its rule for the disposal of coal combustion residuals (“CCR") from

electric utilities.
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d) On May 7, 2015, the Board granted the Illinois EPA’s motion to stay and

directed the Illinois EPA to file a status report on or before August 5, 2015.
2) U.S. EPA’s CCR Rule and Legal Challenges to the CCR Rule

a) On December 19, 2014, the U.S. EPA finalized its CCR rule and made an
unofficial prepublication copy available online,

b) On April 17, 2015, the final version of the U.S. EPA CCR rule appeared in
the Federal Register. 80 Fed. Reg. 21302 (April 17, 2015). The rule is scheduled to become
effective on October 19, 2015. 80 Fed. Reg. 37988 (July 2, 2015).

c) U.S. EPA’s rule governs CCR under Subtitle D of the Resource
Conservation and Recovery Act, and contains national minimum criteria for existing and new
CCR surface impoundments and CCR landfills. The regulation is self-implementing, with no
direct federal oversight.

d) U.S. EPA’s CCR rule contains minimum criteria for CCR surface
impoundments consisting of location restrictions, design and operating criteria, groundwater
monitoring, corrective action, closure requirements, post closure care, recordkeeping, and
notification requirements. The scope and criteria of the federal rule is similar to the rules
proposed by the Illinois EPA and other participants, but not identical to any of the proposals in
this rulemaking.

e) On July 15, 2015, several entities filed Petitions for Review of the U.S.
EPA’s CCR rule with the United States Court of Appeals for the District of Columbia. Utilities
Solid Waste Activities Group v. EPA, D.C. Cir. No. 15-1219 (filed July 15, 2015); Beneficial

Reuse Management v. EPA, D.C. Cir. No. 15-1221 (filed July 15, 2015); Lafarge North
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American Inc. v, EPA, D.C. Cir. No. 15-1222 (filed July 15, 2015); Associated Electric Coop.
Inc. v. EPA, D.C. Cir. No. 15-1223 (filed July 15, 2015).

f) The scope of these legal challenges is presently unclear, but could
significantly impact the extent to which the Illinois EPA’s proposed rules should be revised in
order to be consistent, or avoid conflicting, with applicable federal law.

3 Congressional Action Relating to CCR

a) House Bill 1734
i) On April 13, 2015, a bill was introduced in the Uniled States
House of Representatives that would alter the U.S. EPA’s approach to regulating the
management and disposal of CCR (“H.R. 1734"). Improving Coal Combustion Residuals
Regulation Act, H.R. 1734, 114™ Cong. (2015).
ii) H.R. 1734 would permanently bar the U.S. EPA from regulating
CCR as hazardous waste under Subtitle C of the Resource Conservation and Recovery Act. In
addition, H.R. 1734 incorporates the minimum protective standards from the U.S. EPA’s CCR
rule and would allow states to directly enforce those standards.
iii) On July 22, 2015, the United States House of Representatives
passed H.R. 1734. Improving Coal Combustion Residuals Regulation Act, HR. 1734, 114"
Cong. (2015).
iv) On July 23, 2015, H.R. 1734 was introduced in the United States
Senate. As of July 28, 2015, the Senate had not taken any action on H.R. 1734,
b) Senate Bill 1803
i) On July 16, 2015, a bill related to H.R. 1734 was introduced in the

United States Senate that, if passed, would address the operation of CCR surface impoundments
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and landfills (“S. 1803"). Improving Coal Combustion Residuals Regulation Act, S. 1803, | 4™
Cong. (2015).

i) If passed, S. 1803 would permanently bar the U.S. EPA from
regulating CCR as hazardous waste under Subtitle C of the Resource Conservation and Recovery
Act. S. 1803 also incorporates the minimum protective standards from the U.S. EPA’s CCR rule
while allowing states to craft their own implementation regulations.

c) The scope and contents of H.R. 1734 and S. 1803 are each similar to the
U.S. EPA’s CCR rule and the lllinois EPA’s proposed rules. However, neither piece of
legislation is identical to the U.S. EPA’s CCR rule or the Illinois EPA’s proposed rules.

4) The pending litigation and congressional action each raise significant questions
regarding the necessary scope and contents of the Illinois EPA’s proposed rules. Accordingly,
the lilinois EPA seeks to indefinitely stay any action by the Board in this proceeding to enable
the Illinois EPA and other interested parties to comprehensively evaluate the impact of the
relevant legal and legislative actions on the proposed rulemaking, once those matters are
resolved.

WHEREFORE, the lllinois EPA respectfully requests the Board hearing officer grants
this motion and issues an Order to extend the stay of these proceedings indefinitely, in
accordance with the above.

[signature page follows]
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Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By:

James Jennings
Assistant Counsel
Division of Legal Counsel

DATED: August 52015

1021 N. Grand Ave. East
P.O. Box 19276
Springfield, IL 62794-9276
(217) 782-5544

THIS FILING 1S SUBMITTED ELECTRONICALLY AND SERVED ON RECYCLED PAPER



Electronic Filing - Received, Clerk's Office : 08/05/201a

CERTIFICATE OF SERVICE
James Jennings, Assistant Counsel for the Illinois EPA, herein certifies that he has served a copy

of the foregoing NOTICE OF FILING and MOTION TO EXTEND STAY upon persons listed

on the Service List by mailing, unless otherwise noted on the Service List, a true copy thereof in
an envelope duly addressed bearing proper first class postage and deposited in the United States

mail at Springfield, Illinois on August 5"’?015.

— -

BY: :72_«:_/ A i
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Stephen Sylvester
Assistant Attorney General
Office of the Attorney General

69 W. Washington Street, Suite 1800

Chicago, Illinois 60602

N. LaDonna Driver

Jennifer M. Martin

Hodge Dwyer & Driver

3150 Roland Avenue
Springfield, Illinois 62705-5776

Faith Bugel

Jack Darin

Sierra Club

70 E. Lake Street, Suite 1500
Chicago, [llinois 60601-7447

Robert G. Mool
Illinois Dept. Of Natural Resources

One Natural Resources Way
Springfield, linois 62702-1271

Susan M. Franzetti

Nijman Franzetti LLP

10 South LaSalle Street, Suite 3600
Chicago, Illinois 60603

Traci Barkley

Prairie Rivers Network
1902 Fox Drive, Suite 6
Champaign, lllinois 61820

Michael Smallwood
Consulting Engineer
Ameren

190! Chouteau Avenue
St. Louis, Missouri 63103

Electric Energy, Inc.
2100 Portland Road
P.O. Box 165
Joppa, lllinois 62953

SERVICE LIST

Christine G. Zeman

Office of Public Utilities

City of Springfield

800 East Monroe, 4™ Floor
Springfield, Illinois 62757-0001

Jessica Dexter
Jennifer L. Cassel
Josh Zaharoff
Environmental Law and Policy Center
35 East Wacker Drive, Suite 1600
Chicago, Illinois 60601

Ameren Services

One Ameren Plaza

P.O. Box 66419

St. Louis, Missouri 63166

Jason McLaurin

Southern Illinois Power Cooperative
11543 Lake of Egypt Road

Marion, Illinois 62959-8500

Exelon Law Department
10 South Dearborn, 49" Floor
Chicago, Illinois 60603

Abby Allgire

IERG

215 E. Adams Street
Springfield, Illinois 62701

Abel Russ
Environmental Integrity Project

1000 Vermont Avenue NW, Suite 1100

Washington, DC 20005

Mark A. Bilut

McDermott Will & Emery LLP

227 West Monroe Street, Suite 4700
Chicago, Illinois 60606-5096
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Prairie Power, Inc.
P.O. Box 10
Peral, Illinois 62361

Amy Antoniolli

Schiff Hardin LLP

233 South Wacker Drive, Suite 6600
Chicago, Illinois 60606

Kincaid Generation LLC
P.O. Box 260
Kincaid, lllinois 62540

Walter Stone

NRG Energy, Inc.

8301 Professional Place, Suite 230
Landover, Maryland 20785

Prairie State Generating Company
3190 County Highway 12
Marissa, Hlinois 62257

David Rieser

Much Shelist, P.C.

191 North Wacker Drive, Suite 1800
Chicago, lllinois 60606

Elizabeth Quirk-Hendry
Keith Schmidt

NRG Energy, Inc.

211 Carnegie Center
Princeton, New Jersey 08540
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