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BEFORE THE ILLINOIS POLLUTION CONTROL BOARDRECE~VEO
CL~R1~SOFRC~

LOWE TRANSFER,INC. and )
MARSHALL LOWE, ) JUN 3~92003

) STATE OF ILLINOIS

Co-Petitioners, ) PCB03-221 Pollution Control Board

vs. ) (PollutionControlBoard
) Siting Appeal)

COUNTY BOARD OF MCHENRY )
COUNTY, ILLINOIS, )

)
Respondent. )

VILLAGE OF CARY’S MOTION TO INTERVENE

TheVillage of Cary,by its attorneys,Mayer,Brown,Rowe& Maw, herebymovesfor

interventionasapartyparticipantin this siting appealpursuantto 35 Ill. Adm. Code101.402. In

supportof its motion, Carystatesasfollows:

1. On June5, 2003,co-petitionersLowe Transfer,Inc. andMarshallLowe(together,

“Lowe”) filed theinstantappealcontestingtheMay 6, 2003 decisionoftheCountyBoardof

McHenry County(the“County”) denyingLowe’sapplicationfor site locationsuitability

approvalfor a proposedwastetransferstation. Theproposedtransferstationwouldhavebeen

locatedon a2.46acresiteoff ofU.S. Route14 in McHenryCounty,justoutsidethelimits ofthe

Village ofCary (the“Site”).1

2. TheproposedSite is so locatedasto havea significantimpacton theVillage of

Cary. TheSite is adjacentto theVillage of Cary andis within Cary’smunicipalplanningarea.

It is justwestofandin closeproximity to residentialareaswithin theVillage ofCary, including

the decadesold Bright Oakssubdivisionofover400 unitsonly 1300feetaway. Thefifty-five

acrePloteProperty,recentlyannexedto theVillage for developmentofaresidentialsubdivision,

Thefactsstatedhereinare takenfrom therecordassembledby theMcHenryCountyBoard in its facility
sitinghearings.
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directly abutsthesite, with theresultthattheproposedwastetransferstationsite is directly

adjacentto propertyzonedresidentialwithin theVillage ofCary. Suchlocationbarsuseofthe

Lowesitefor a garbagetransferstationpursuantto 415 ILCS 5/22.14. Thesite is alsoin close

proximity to commercialareasin Caryusedandproposedfor useasshoppingareasfor Cary

residents.TheMcHenryCountyConservationDistrict propertyknownastheHollows is

adjacentto thewestandnorthoftheSite,andis frequentlyusedby Caryresidentsfor

recreationalpurposesincludinghiking, fishing, boating,picnickingandcamping. Other

recreationalareaswithin theVillage ofCaryarealso locatedso asto bepotentiallyimpactedby

theproposedtransferstation. As identifiedbelow,groundwaterandsurfacewatersaffectedby

theproposedsitehavean immediateimpacton theVillage of Caryandon thelakes,“high

quality” and “irreplaceable”wetlandsandwatersupplywells usedby theVillage.

3. TheCountyissuedits timely decisiondenyingsitingapprovalafterholding 11

daysof public hearing,duringwhich extensivetestimonyandcross-examinationwaspresented

andsubstantialevidenceandpublic commentwasreceived.

4. TheVillage ofCaryparticipatedextensivelyin theproceedingsbeforethe

County,participatingactivelyon everydayof hearings,presentingthetestimonyofnumerous

expertwitnesses,including all but oneoftheexpertspresentedby siteopponents,introducing

extensiveevidence,cross-examiningpetitioner’switnesses,andcallingtheapplicant,Marshall

Lowe, asa witnessafterhe failed to appearin his owncase-in-chief.Theevidencepresented

included:

a) Thetestimonyof ahydrogeologistwith extensiveexperiencein the
McHenryCountyarea,includingtestimonyregardingthesensitive
hydrogeologyofthearea,andthethreatto areagroundwaters,surface
waters,theCary drinking waterwells, andwetlandsdesignatedas“high
quality” and“irreplaceable”by theU.S. CorpsofEngineers,which is
posedby theproposedtransferstationdesigncalling for injectionof
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runoffdirectlyinto thegroundwater.Theseaffectedgroundwaters,
surfacewatersandwetlandsareimmediatelydowngradientofthe
proposedsite.

b) The testimonyofanenvironmentalengineerwith extensiveexperiencein
designingandoperatingwastetransferstations,includingtestimonyon the
designof theproposedfacility andtheproposedplanofoperation,noting
theextremelysmall sizeofthesite,the lackofany sprinklerorotherfire
protectionsystemotherthanapit intowhich burningwastescouldbe
pushed,the lackofsufficientturningradiion sitefor the largertransfer
trailersaccessingthesite,thefailureto provideadequateprotectionto
preventsitewastewaterfrom enteringinto groundwater,andodor,noise,
litter anddustimpactsto nearbyareasincluding Cary,thenearbyand
adjacentresidentialareasandtheHollowsrecreationalarea.

c) Thetestimonyof acertifiedurbanplanner,includingtestimonyon the
inconsistencyof theproposedtransferstationwith the Cary
ComprehensivePlanand with surroundingresidential,commercialand
parkandrecreationaluses.

d) Thetestimonyofatraffic engineer,includingtestimonyon theimpactsof
theproposedtransferstationon traffic in thevicinity ofthesiteandthe
failureto providebasictraffic informationandto evenconsidertraffic
routesto be usedby transfertrucksaccessingthe site.

e) ThetestimonyoftheVillage ofCaryAdministratoron theimpactsofthe
proposedtransferstationon theVillage ofCary,Lowe’sfailure to contact
theVillage to determinecompatibility, thefailure ofthesite to comply
with the Cary ComprehensivePlanandtheeffect on nearbyandadjacent
commercialandresidentialdevelopmentprojectsin theVillage.

f) Testimonyoftheapplicantregardinghis complete,andadmitted,lackof
experiencein thefield oftransferstationoperationsandsubmissionof
evidenceobtainedfrom Illinois EPA ofhis environmentalrecordwith
regardto his existingbusinesses.

5. TheBoard’sproceduralrulesat 35 I1l.Adm. Code 101.402,provide in relevant
part:

a) TheBoardmaypermit anypersonto intervenein an adjudicatory
proceeding....

b) In determiningwhetherto grantamotionto intervene,theBoard
will considerthetimelinessofthemotion andwhetherintervention
will undulydelayormateriallyprejudicetheproceedingor
otherwiseinterferewith an orderlyor efficientproceeding.
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c) Subjectto subsection(b) ofthis Section,theBoardwill permitany person
to intervenein any adjudicatoryproceedingif:

1) Thepersonhasan unconditionalstatutoryright to intervenein the
proceeding;or

2) It maybenecessaryfor theBoardto imposeaconditionon the
person.

d) Subjectto subsection(b) ofthis Section,theBoardmaypermitany
personto intervenein anyadjudicatoryproceedingif:

1) Thepersonhasaconditionalstatutoryright to intervenein the
proceeding;

2) Thepersonmaybe materiallyprejudicedabsent
intervention;or

3) Thepersonis sosituatedthatthepersonmaybeadversely
affectedby a final Boardorder.

A sitingappealis anadjudicatoryproceeding. 35 Ill. Adm. Code107.100(a).

6. UnderSection22.14of theEnvironmentalProtectionAct, 415 ILCS § 5/22.14,it

is illegal to locateagarbagetransferstationwithin 1000feetof anydwellingor an areazoned

residential.The55 acrePlotepropertywhich adjoinstheproposedLowe facility hasbeen

includedin theCary ComprehensivePlanfor residentialusefor overa decadeandextensive

testimonyat hearingshowedtheongoingnegotiationsbetweentheVillage andthePlotefamily

over severalyearstime to developaplanfor theresidentialdevelopmentoftheproperty. The

Village hasinvestedin an extensionof waterand sewerserviceto thePlotepropertyin

preparationfor its residentialuse. Thatpropertyhasnowbeenannexedby theVillage of Cary,

andthesiting oftheLowegarbagetransferstationwould infringe theunconditionalstatutory

rightsoftheVillage andthePlotefamily underSection22.14,andby infringing thoserights

would necessarilyimposean extremelyonerousconditionon the Village andthePlotefamily if
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theBoardwereto overturnthe decisionofthe County.2 In fact,developmentoftheLowe station

wouldpreventthelong-plannedresidentialdevelopmentofthePlotepropertyandrenderuseless

thepublic investmentsfor waterandsewerservicemadeby theVillage in connectionwith that

development.Accordingly,theBoardmustpermittheVillage to intervenepursuantto 35 Ill.

Adm. Code§ 101.402(c).

7. In addition,Cary shouldbepermittedto interveneunderSection101.402(d).A

decisionbythe BoardoverturningtheCounty’sdenialofsiting would infringethe Village’s

rightsunderSection22.14oftheAct andwould renderuselesstheinvestmentsmadeby the

Village. In addition,Cary is so locatedasto be materiallyprejudicedif it is not allowedto

intervenein this proceeding,andasto beadverselyimpactedby an unfavorableBoarddecision.

As describedabove,the Siteis locatedadjacentto theVillage of Cary,and is adjacentand in

closeproximityto residential,commercialandrecreationalareastherein,suchthat thecitizensof

Cary will be significantly impactedby theproposedtransferstation. Carywastheprimary

participantin theproceedingsbeforetheMcHenryCountyBoard,supplyingmuchofthe

evidenceon which theBoard’sdecisionwasbased.In additionto theexperttestimonydescribed

above,Caryprovided,amongotherthings,thefollowing evidenceathearing:

— evidencewith respectto thenatureandenvironmentalcompliance(or more

particularlynoncompliance)ofLowe’s existingoperations.It wastheVillage of

Carywhich calledMr. Loweasawitness— he declinedto testify asawitnessin

his owncase—andelicited andprovidedevidenceconcerninghis existing

operationsandtheirenvironmentalrecord. Mr. Lowe’s appealspecifically

2 Mr. Lowetestifiedat thehearingbeforetheCountythat heexpeditedhisapplicationfiling in hopesof

siting his garbagetransferstationbeforethePlotepropertycouldbeannexedby the Village.
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challengestheright oftheCountyto haveconsideredevidenceofMr. Lowe’s

experienceandrecord.3

— evidence,by wayofofficial aerialmaps,thatthe “high quality” and

“irreplaceable”wetlandsmentionedbut not locatedin theapplicationwere, in

fact,directly andimmediatelydown gradientof theproposedsite.

— evidenceofthe groundwaterimpactsoftheproposedfacility including impactsto

downgradientlakes,highquality andirreplaceablewetlandsandtheCary water

supplywells.

— evidenceasto thenatureofthesurroundingresidentialandcommerciallanduses,

muchof whichwasleft out oftheapplicationwhich incorrectlydescribedthearea

asprimarily industrial (basedon theoriginal industrialzoningoftheHollows,

now usedasarecreationalarea,andthePloteproperty,plannedandnow zoned

for residentialuse).

— evidenceasto theanalysisdoneby theCounty’sconsultant.It wastheVillage of

Cary whichcalledtheconsultantasawitness. TheCountyitselfpresentedno

evidence. Theconsultant’scommentswerepresentedaspublic comment,not as

evidencesubjectto cross-examination,afterthecloseofthepublic hearing.

— evidenceoftheeffort by Lowe to subverttheCountyproceeding.TheVillage of

Cary, throughafreedomof informationrequestto theCounty,providedevidence

to therecordshowingthatLowe’s attorneyalsorepresentstheCounty,that Lowe

Lowe’s appealfails to explain,however,how theCounty’sconsiderationwasimpropersincethe
EnvironmentalProtectionAct specifically providesfor suchconsideration.415 ILCS 5/39.2(a).The remainderof
hisappealis similarly devoid ofexplanationof whatwaswrongwith theCountyaction,creatingtherisk that no one
will know whatLowe is actuallycomplainingaboutuntil perhapshispost-hearingbriefto this Board. Lowe has
also failed to showthat hetimely objectedat hearingto anyof the issueshenow seeksto raiseon appeal.
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triedto hiretheCounty’sownconsultantandthenhireda consultant

recommendedby the County’sconsultant,that at Lowe’s initiative, theCounty

reviewedandprovidedcommentson draftsofLowe’s applicationbeforeits filing,

andthatat Lowe’srequesttheCountyagreedto keepLowe’s pendingapplication

anonymousbeforeits filing. Lowe furthersoughtto limit andimpedethe

participationof objectors.

Therecordin thiscasewouldhavebeenseriouslyincomplete,andcontrolledentirelyby

theapplicant,withouttheparticipationof theVillage of Cary, thePlotefamily, theresidentsof

BrightOaksandthecitizensofCary andthesurroundingcommunities.4

8. TheparticipationoftheVillage in thisproceedingis necessaryto insurethatthe

Countydecisionis vigorouslydefendedon appealandthattheBoardis informedof the

overwhelmingsupportin therecordfor theCountydecision.

9. Lowe seeksto appeal,amongotherissues,on thebasisthattheMcHenryCounty

Board“granted” its applicationasto certaincriteriawith conditions. To the extenttheLowe

applicationwasgranted,andit wasapprovedwith respectto severalcriteria,theVillage ofCary

alsoseeksto participateto theextentnecessaryto preserveits right to appealany grantofthe

Lowe applicationandto addresstheLowe appealofaconditionto theMcHenryCountyBoard’s

approvalofanycriteria.

10. Cary’smotionfor interventionis timely, and its participationwill notdelayor

otherwiseprejudicetheproceeding.Cary is filing thispetitionfor interventionshortly after

In light of theLoweefforts to work ex partewith theCounty,and the limited information madeavailable
through its freedomof informationrequest,theVillage of Cary fearedpossiblebiasin favor of Loweby theCounty
andnotedthatconcernat hearing. It was gratifiedby the carefulandopen-mindedattentiongiven to its decisionby
theCountyBoardand its SitingCommitteeand is surprisedto seeLoweraiseas contestedissueson appealmatters
which hehimselfproposedin his application(e.g.hostcommunityfeesandMr. Lowe’s lackof experience,which
wereincludedin thesiting application).
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Lowefiled its petitionfor review, andpriorto any actionby theBoard. Further,theBoard’s

decisionin this matterwill necessarilybebasedon therecorddevelopedin thesitingproceeding

beforethe County,in which Carywasanactiveparticipant,whichrecordwill alreadybebefore

the Board. Cary’s familiarity with therecordbelowwill assisttheBoardin understandingall

issuesin this case.

11. 35 Ill. Adm. Code107.202,which identifiesthepartiesnecessaryto asiting

proceeding,is to be readin conjunctionwith 35 Ill. Adm. Code101.402,whichprovidesfor

joinderofaparty in anadjudicatoryproceedingwhereaconditionmaybeimposedon the

interveningparty,wherenecessaryto allowthat partyto protectan importantinterestandto

avoidmaterialprejudice. Caryhasmadetherequisiteshowingthatit will be impactedby action

oftheBoardoverturningtheCountydecision,that it hasimportantinterestsand investmentsin

needofprotection,including interestsguaranteedby 415 ILCS 22.14barringagarbagetransfer

stationwithin 1000 feetofan areazonedresidential,andthat it will be prejudicedif not allowed

to intervene.

WHEREFORE,Cary requeststhatit be given interventionasaparty in this proceeding.

RespectfullySubmitted,

TheVillage of Cary

Dated:June19, 2003 B>,~ii.~~~T)
Oneof its orneys

PercyL. Angelo
PatriciaF. Sharkey
Kevin G. Desharnais
Mayer, Brown,Rowe& Maw
190 S. LaSalleStreet
Chicago,IL 60603-3441
(312)782-0600
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Certificate of Service

Kevin Desharnais,anattorney,herebycertifiesthat on June19,2003he servedcopiesof
theforegoingNotice of Filing, Village of Cary’sMotion to Intervene and Appearanceson
thefollowing personsby U.S. Mail, First Class,properpostageprepaid:

DavidMcArdle
Zukowski, Rogers,Flood & McArdle
50 Virginia Street
CrystalLake,IL 60014

Mr. MichaelW. Tryon
Chairman,McHenryCountyBoard
McHenryCountyGovernmentCenter
2200NorthSeminaryAvenue
Woodstock,IL 60098

AssistantState’sAttorney R. GlennGable
State’sAttorneysOffice
McHenryCountyGovernmentCenter
2200NorthSeminaryAvenue
Woodstock,IL 60098

Ms. KatherineC. Schultz
McHenryCountyClerk
McHenryCountyGovernmentCenter
2200NorthSeminaryAvenue
Woodstock,IL 60098
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RECEIVED

CLERK’S OFFrr~
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 1 ~ 2003

LOWE TRANSFER, INC. and ) STATE OF ILLINOIS
MARSHALL LOWE, ) Pollution Control Board

Co-Petitioners, )
) PCB 03-221

vs. ) (Pollution ControlBoard
) Siting Appeal)

COUNTY BOARD OF MCHENRY
COUNTY, ILLINOIS, )

)
Respondent. )

APPEARANCES ON BEHALF OF THE VILLAGE OF CARY

Theundersignedherebyfile theirappearancesin this proceeding,on behalfofthe
Village of Cary.

~ ~

One~1’ ttorneys

Dated:June19, 2003

PercyL. Angelo
PatriciaF. Sharkey
Kevin G. Desharnais
Mayer,Brown,Rowe& Maw
190 S. LaSalleStreet
Chicago,IL 60603-3441
(312)782-0600
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