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BEFORETHE ILLiNOIS POLLUTION CONTROLBOARD
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MOTION FOR ACCEPTANCE

THE ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY (“Agency”), pursuantto 35

Ill. Adm. Code102.121, movesthattheBoardacceptfor hearingtheAgency’sproposalfor

amendmentof 35 Ill. Adm. Code740. This regulatoryproposalincludes: 1) theproposed

amendments;2) theStatementofReasons;3) acertificationoforigination; and4) an Appearance

for theattorneyrepresentingtheIllinois EPA.

Respectfullysubmitted,

ILLiNOIS ENVIRONMENTAL PROTECTION
AGENCY

~
Director

DATED: I2/lOf(3~

1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794-9276
(217)782-3397
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58.6, 58.7, 58.1l~an458.14and58.15oftheEnvironmentalProtectionAct [415 ILCS 5/58
through58.145J.
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7197,effectiveApril 25, 2002,amendedat_____ Illinois Register. , effective

NOTE: Italicsdenotesstatutorylanguage. In this Part,theabbreviationj.ig is usedto indicate
micrograms.

SUBPARTA: GENERAL

Section740.100 Purpose

Thepurpose~of thisPartis

~ ~ establishtheproceduresfor theinvestigativeandremedialactivitiesatsites
wherethereis a release;threatenedrelease,or suspectedreleaseofhazardous
substances,pesticides,orpetroleumandfor thereviewandapprovalofthose
activities. (Section58.l(a)(l) oftheActj

~ Thepurposeofthis Partis alsotIQ establishproceduresto be followedto obtain
Illinois EnvironmentalProtectionAgencyreviewandapprovalofremediationcosts
beforeapplyingfor theenvironmentalremediationtax credit underSection201(1) of
theIllinois IncomeTax Act [35 ILCS 5/201(1)]and

~ To establishandadministera programfor thepaymentofremediationcoststo be
knownastheBrownfieldsSiteRestorationProgram wherebytheA~-ency,throu~-hthe
program,shallprovideremediationapplicantswith financialassistancefor the
investizationandremediationofabandonedor underutilizedproperties. (Section
58.151B)(a)(l)oftheAct)

(Source:Amendedat 22 Ill. Reg. 19580,effectiveOctober26, 1998; amendedat Ill. Reg.
____ effective__________________________

Section740.120 Definitions

Exceptasstatedin this Section,or unlessadifferentmeaningofaword ortermis clearfrom the
context,the definitionofwordsortermsin thisPartshallbethe sameasthatappliedto thesame
wordsortermsin theEnvironmentalProtectionAct.

“A bandonedproperty” meansrealpropertypreviouslyusedfor, or thathasthe
potentialto be usedfor, commercialor industrialpurposesthatrevertedto the
ownershipofthestate,a countyor municipalgovernment,or anagencythereof
throughdonation,purchase,tax delinquency,foreclosure,default, orsettlement,
includingconveyancebydeedin lieu offoreclosure;orprivatelyownedproperty
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thathasbeenvacantfor aperiodofnot lessthan 3 yearsfrom thetimean
applicationis madeto theDepartmentofCommerceandCommunityAffairs.
(Section58.15(B)(b)(2)oftheAct)

“Act” meanstheEnvironmentalProtectionAct [415 ILCS 5].

“Agency” meanstheIllinois EnvironmentalProtectionAgency.

“Agencytravel costs”meanscosts incurredanddocumentedfor travel in
accordancewith 80 Ill. Adm. Code2800and3000by individualsemployedby
theAgency. Suchcostsincludecostsfor lodging,meals,travel,automobile
mileage,vehicleleasing,tolls, taxi fares,parkingandmiscellaneousitems.

“AGRICHEMICAL FACILITY” MEANS A SITE ON WHICH
AGRICULTURAL PESTICIDESARE STORED OR HANDLED, OR BOTH,
IN PREPARATIONFOR END USE,ORDISTRIBUTED. THE TERM DOES
NOTINCLUDE BASIC MANUFACTURING FACILITY SITES. (Section58.2
oftheAct)

“ASTM” MEANS THE AMERICAN SOCIETYFORTESTINGAND
MATERIALS. (Section58.2oftheAct)

“Authorizedagent”meansapersonwho is authorizedby writtenconsentor by
law to actonbehalfof anowner,operator,orRemediationApplicant.

“Board” meansthePollutionControlBoard.

“Contaminantof concern”or “REGULATED SUBSTANCEOF CONCERN”
MEANS ANY CONTAMiNANT THAT IS EXPECTEDTO BE PRESENTAT
THE SITEBASED UPONPASTAND CURRENT LAND USESAND
ASSOCIATEDRELEASESTHAT ARE KNOWN TO THE REMEDIATION
APPLICANT BASED UPONREASONABLE iNQUIRY. (Section58.2 ofthe
Act)

“Costs”meansall costsincurredby theAgencyin providingservicespursuantto
aReviewandEvaluationServicesAgreement.

“Groundwatermanagementzone”or “GMZ” meansathreedimensionalregion
containinggroundwaterbeingmanagedto mitigateimpairmentcausedbythe
releaseofcontaminantsof concernataremediationsite.
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“Indirect costs”meansthosecoststhat cannotbe attributeddirectly to a specific
sitebutarenecessaryto supportthesite-specificactivities,including, butnot
limited to, suchexpensesasmanagerialandadministrativeservices,buildingrent
andmaintenance,utilities, telephoneandoffice supplies.

“Laboratorycosts”meanscostsfor servicesandmaterialsassociatedwith
identifying,analyzing,andquantifying chemicalcompoundsin samplesata
laboratory.

“LICENSED PROFESSIONALENGINEER”or“LPE” MEANS A PERSON,
CORPORATIONOR PARTNERSHIPLICENSEDUNDERTHE LAWS OF
THIS STATE TOPRACTICEPROFESSIONALENGINEERING. (Section58.2
oftheAct)

“Othercontractualcosts”meanscostsfor contractualservicesnot otherwise
specificallyidentified,including, butnot limited to, printing, blueprints,
photography,film processing,computerservicesandovernightmail.

“PERSON”MEANS iNDIVIDUAL, TRUST,FIRM, JOINT STOCK
COMPANY, JOINTVENTURE,CONSORTIUM,COMMERCIAL ENTITY,
CORPORATION(INCLUDING A GOVERNMENT CORPORATION),
PARTNERSHIP,ASSOCIATION,STATE, MUNICIPALITY, COMMISSION,
POLITICAL SUBDIVISION OF A STATE, OR ANY INTERSTATEBODY,
INCLUDING THE UNITED STATES GOVERNMENTAND EACH
DEPARTMENT,AGENCY, AND INSTRUMENTALITY OF THE UNITED
STATES. (Section58.2 oftheAct)

“Personalservicescosts”meanscostsrelativeto theemploymentof individuals
by theAgency. Suchcostsinclude,but arenot limited to, hourlywagesand
fringe benefits.

“PESTICIDE” MEANS ANY SUBSTANCEOR MIXTURE OF SUBSTANCES
INTENDED FOR PREVENTING,DESTROYING,REPELLING,OR
MITIGATING ANY PESTORANY SUBSTANCEORMIXTURE OF
SUBSTANCESiNTENDED FORUSEAS A PLANT REGULATOR,
DEFOLIANT ORDESICCANT. (Illinois PesticideAct [415 ILCS 60/4])

“Practicalquantitationlimit” or “PQL” or“Estimatedquantitationlimit” means
thelowestconcentrationthat canbereliablymeasuredwithin specifiedlimits of
precisionandaccuracyfor a specific laboratoryanalyticalmethodduring routine
laboratoryoperatingconditionsin accordancewith “TestMethodsfor Evaluating
Solid Wastes,Physical/ChemicalMethods,”EPA PublicationNo. SW-846,
incorporatedby referenceat Section740.125ofthisPart. For filteredwater
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samples,PQL alsomeanstheMethodDetectionLimit orEstimatedDetection
Limit in accordancewith theapplicablemethodrevisionin: “Methodsfor the
Determinationof Metalsin EnvironmentalSamples,”EPA PublicationNo.
EPAI600/4-91/0l0;“Methodsfor theDeterminationofOrganicCompoundsin
Drinking Water,”EPA PublicationNo. EPAJ600/4-88/039;“Methodsfor the
Determinationof OrganicCompoundsin Drinking Water,SupplementII,” EPA
PublicationNo. EPAI600/R-92/l29;or “MethodsfortheDeterminationof
OrganicCompoundsin Drinking Water,SupplementIII,” EPAPublicationNo.
EPA/600/R-95/l31, all ofwhichareincorporatedby referenceatSectibn740.125
ofthis Part.

“Reasonablyobtainable”meansthatacopyor reasonablefacsimileof therecord
mustbe obtainablefrom aprivateentity orgovernmentagencyby requestand
uponpaymentof aprocessingfee, if any.

“Recognizedenvironmentalcondition”meansthepresenceor likely presenceof
anyregulatedsubstanceorpesticideunderconditionsthatindicatearelease,
threatenedreleaseor suspectedreleaseofany regulatedsubstanceorpesticideat,
on, to or from aremediationsiteinto structures,surfacewater,sediments,
groundwater,soil, fill or geologicmaterials.Thetermshall not includede
minimisconditionsthat do notpresentathreatto humanhealthor the
environment.

“REGULATED SUBSTANCE”MEANS ANY HAZARDOUSSUBSTANCE
AS DEFINED UNDERSECTION 101(14)OF THE COMPREHENSIVE
ENVIRONMENTAL RESPONSE,COMPENSATION,AND LIABILITY ACT
OF 1980(P.L. 96-510) AND PETROLEUMPRODUCTS,INCLUDING
CRUDEOIL OR ANY FRACTION THEREOF, NATURAL GAS,NATURAL
GAS LIQUIDS, LIQUEFIED NATURAL GAS, OR SYNTHETIC GAS
USABLE FORFUEL (ORMIXTURES OFNATURAL GAS AND SUCH
SYNTHETIC GAS). (Section58.2 oftheAct)

“REGULATED SUBSTANCEOF CONCERN”or“contaminantofconcern”
MEANS ANY CONTAMINANT THAT IS EXPECTEDTO BE PRESENTAT
THE SITE BASED UPONPASTAND CURRENTLAND USESAND
ASSOCIATEDRELEASESTHAT ARE KNOWN TO THE REMEDIATION
APPLICANT BASED UPONREASONABLE INQUIRY. (Section58.2 ofthe
Act)

“RELEASE” MEANS ANY SPILLING, LEAKING, PUMPING, POURING,
EMITTING, EMPTYING,DISCHARGING,INJECTING,ESCAPING,
LEACHING, DUMPING, ORDISPOSINGINTO THE ENVIRONMENT, BUT
EXCLUDESANY RELEASEWHICHRESULTS IN EXPOSURETO
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PERSONSSOLELY WITHiN A WORKPLACE,WITH RESPECTTOA
CLAIM WHICH SUCHPERSONSMAY ASSERTAGAINST THE
EMPLOYEROF SUCHPERSONS;EMISSIONSFROM THE ENGINE
EXHAUSTOF A MOTOR VEHICLE, ROLLING STOCK, AIRCRAFT,
VESSEL,ORPIPELINEPUMPING STATION ENGINE;RELEASEOF
SOURCE,BYPRODUCT,ORSPECIALNUCLEARMATERIAL FROM A
NUCLEAR INCIDENT, AS THOSETERMSARE DEFINED IN THE federal
ATOMIC ENERGYACT OF 1954, IF SUCH RELEASEIS SUBJECTTO
REQUIREMENTSWITH RESPECTTO FINANCIAL PROTECTION
ESTABLISHEDBY THE NUCLEARREGULATORY COMMISSIONUNDER
SECTION170 OF SUCHACT; AND THE NORMAL APPLICATION OF
FERTILIZER. (Section3.33 of theAct)

“REMEDIAL ACTION” MEANS ACTIVITIES ASSOCIATEDWITH
COMPLIANCEWITH THE PROVISIONSOF SECTIONS58.6 AND 58.7 of
theAct, including,butnot limited to, theconductofsite investigations,
preparationof workplansandreports,removalor treatmentofcontaminants,
constructionandmaintenanceofengineeredbarriers,and/orimplementationof
institutionalcontrols. (Section58.2 oftheAct)

“REMEDIATION APPLICANT” or“RA” MEANS ANY PERSONSEEKING
TO PERFORMORPERFORMINGINVESTIGATIVE ORREMEDIAL
ACTIVITIES UNDERTitle XVII oftheAct, INCLUDING THE OWNEROR
OPERATOROF THE SITE ORPERSONSAUTHORIZED BY LAW OR
CONSENTTO ACT ON BEHALF OF ORIN LIEU OF THE OWNEROR
OPERATOROF THE SITE. (Section58.2 oftheAct)

“REMEDIATION COSTS”MEANS REASONABLECOSTSPAID FOR
INVESTIGATING AND REMEDIATING REGULATEDSUBSTANCESOF
CONCERNCONSISTENTWITH THE REMEDY SELECTEDFORtheSITE.
FOR PURPOSESOF SubpartG andH of thisPart,“REMEDIATION COSTS”
SHALL NOT INCLUDE COSTSINCURREDPRIORTO JANUARY 1, 1998,
COSTSINCURREDAFTER THE ISSUANCEOF A NO FURTHER
REMEDIATION LETTER UNDERSubpartF ofthis Part,OR COSTS
INCURRED MORETHAN 12 MONTHS PRIORTOACCEPTANCEINTO
THE SITEREMEDIATION PROGRAMunderthis Part. (Section58.2ofthe
Act)

“Remediationobjective” meansagoalto be achievedin performingremedial
action,includingbutnot limited to theconcentrationofacontaminant,an
engineeredbarrierorengineeredcontrol,oraninstitutionalcontrolestablished
underSection58.5 oftheAct or Section740.SubpartD ofthis Part.
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“Remediationsite” meansthesinglelocation,place,tractofland,or parcelor
portionof anyparcelofproperty,includingcontiguouspropertyseparatedby a
public right-of-way, for whichreview,evaluation,andapprovalofanyplanor
reporthasbeenrequestedby theRemediationApplicant in its applicationfor
reviewandevaluationservices.This termalsoincludes,but is not limited to, all
buildingsandimprovementspresentat that location,place,ortractof land.

“RESIDENTIAL PROPERTY”MEANS ANY REAL PROPERTYTHAT IS
USEDFOR HABITATION BY INDIVIDUALS, orwherechildrenhavethe
opportunityfor exposureto contaminantsthroughsoil ingestionor inhalationat
educationalfacilities, healthcarefacilities, child carefacilities, or outdoor
recreationalareas. (Section58.2of theAct)

“ReviewandEvaluationLicensedProfessionalEngineer”or“RELPE” meansthe
licensedprofessionalengineerwith whomaRemediationApplicanthas
contractedto performreviewandevaluationservicesunderthedirectionofthe
Agency.

“SITE” MEANS ANY SINGLE LOCATION, PLACE, TRACT OF LAND OR
PARCEL OF PROPERTYOR PORTIONTHEREOF,INCLUDING
CONTIGUOUSPROPERTYSEPARATEDBY A PUBLICRIGHT-OF-WAY.
(Section58.2oftheAct) This termalsoincludes,but is not limited to, all
buildingsandimprovementspresentatthat location,placeor tractof land.

“Underutilizedproperty” meansrealpropertyofwhichlessthan 35%ofthe
commerciallyusablespaceofthepropertyandimprovementsthereonareused
for theirmostcommerciallyprofitableandeconomicallyproductiveuses.
(Section58.15(B)(b)(2)oftheAct)

(Source:Amendedat22 Ill. Reg. 19580,effectiveOctober26, 1998;amendedat____ Ill. Reg.
_____ effective____________________________

SUBPARTH: REVIEW OFREMEDIATION COSTSFORBROWNFIELDSSITE
RESTORATIONPROGRAM

Section740.800 General

This Subpartsetsforth theproceduresan RA mustfollow to obtainAgencyreview,a
final determinationandpaymentofremediationcostsundertheBrownfleldsSite
RestorationProgram. It containsproceduresfor preliminaryreviewsofestimated
remediationcostsandfmal reviewsofremediationcostsactuallyincurred,
establishesfeesfor theAgency’sreviews,providesforappealsofAgency
determinations,andincludeslistingsofeligible andineligible costs.
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~ For eachfiscal yearin whichfundsaremadeavailableto theAgencyfor payment

underthis Subpart,theAgencymustallocate20%ofthefundsto be availableto
countieswithpopulationsover2,000.000. Theremainingfundsmustbe made
availableto all othercountiesin thestate. (Section58.15(B)(a)(2)of theAct)

The totalpaymentto be madeto anapplicantmustnotexceedan amountequalto
20%ofthecapital investmentatthesite.(Section58.15(B)(a)(3)oftheAct)

~ Only thoseremediationprofectsfor whichaNoFurther RemediationLetter is issued
bytheAgencyafterDecember31, 2001 are eli.gible to participatein theBrownfields
SiteRestorationPro~g-ram.Theproy~ramdoesnotapplyto anysitesthathave
receiveda NoFurtherRemediationLetterprior to December31, 2001 or to costs
incurredprior to DCCA approvin~ga siteeli~-iblefor theBrownfieldsSite
RestorationPro~gram.(Section58.15(B)(a)(4)oftheAct)

~ Exceptasprovidedin Section740.811, anapplicationfor reviewofremediation
costsmustnotbe submitteduntil:

D a NoFurtherRemediationLetterhasbeenissuedby theAgencyorhasissued
by operationof law;and

~) theNoFurtherRemediationLetter,oranaffidavit underSection
740.620(a)(2)ofthis PartstatingthattheNo FurtherRemediationLetterhas
issuedb~operationof law, hasbeenrecordedin thechainoftitle for thesite
in accordancewith SubpartF ofthis Part. (Section58.15(B)(e)oftheAct)

The Agencymustnotapprovepaymentin excessof$750,000 to a Remediation
Applicantfor remediationcostsincurredata remediationsite. (Section
58.15(B)(a)(3)oftheAct)

g~ Brownfields SiteRestorationProgramfundsshallbesubjectto availabilityof
fundin2anddistributedbasedon theorder ofreceiptofapplicationssatisMn~rall
applicablerequirementsassetforth in theActandthis Part. (Section58.15(B)(a)(5)
oftheAct)

(Source:Addedat Ill. Reg.____,effective______________

Section740.801 Pre-applicationAssessmentandEligibility Determination

~ Priorto submittinganapplicationto determineeligibility to theDepartmentof
CommerceandCommunityAffairs,a RemediationApplicantshallfirst submitto the
A.gencyitsproposedremediationcosts. TheA~encvshallmakeapre-application
assessment,which is not to be bindingupontheDepartmentofCommerceand
CommunityAffairsor uponfuturereviewoftheproject, relatingonlyto whetherthe
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Agencyhasadequatefundingto reimbursetheapplicantfor theremediationcostsif
theapplicantis foundto be eligible for reimbursementofremediationcosts.
(Section58.15(B)(b)oftheAct)

~ If theAgencydeterminesthatit is likely to haveadequatefundingto reimbursethe
applicantfor remediationcosts,theRemediationApplicantmaythensubmitto the
DepartmentofCommerceandCommunityAffairs T”DCCA “1 an applicationfor
reviewofeligibility. (Section58.15(B)(b)oftheAct) To beeligible for payment,an
RA musthaveaminimumcapitalinvestmentin theredevelopmentofthesite.
Proceduresfor applyingfor eligibility andfor obtainingadeterminationfrom DCCA
areset forth fat 14 Ill. Adm. CodePart5211.

OnceDCCA hasdeterminedthat an RA is eligible, theRA maysubmitan
applicationto theAgencyin accordancewith Section740.810 or Section740.811 of
thisPart.

4) TheAgencymustrelyon DCCA’s decisionasto eligibility. Themaximumamount
ofthepaymentto be madeto theRA for remediationcostsmaynot exceedthe“net
economicbenefit” to the Stateoftheremediationproject,asdeterminedby DCCA,
basedon factorsincluding, butnot limitedto, thecapital investment,thenumberof
jobscreated,thenumberofjobsretainedifit is demonstratedthejobs would
otherwisebe lost, capital improvements,thenumberofconstruction-relatedjobs,
increasedsales,materialpurchases,otherincreasesin serviceandoperational
expenditures.(Section58.15(B)(b)(3)oftheAct)

(Source:Addedat— Ill. Reg.____, effective______________

Section 740.805 PreliminaryReviewofEstimatedRemediationCosts

~) AnRAmayrequestapreliminaryreviewofestimatedremediationcostsfor the
developmentandimplementationofa RemedialActionPlan, requiredunderSection
740.450ofthis Part.bysubmittinga budgetplanalongwith theRemedialAction
Plan. (Section58.15(B)(i)(l)oftheAct) TheAgencyshall notaccepta budgetplan
unlessaRemedialActionPlansatisfyingtherequirementsof Section740.450ofthis
Partalsohasbeensubmitted.

j~) Thebudgetplanmustbesetforth on formsprescribedandprovidedby theAgency
andmustinclude,but is not limited to. thefollowing information:

fl Identificationofapplicantandremediationsite, including:

~) The full legalname,addressandtelephonenumberoftheRA, aiw
authorizedagentsactingon behalfoftheRA, andanycontactpersons
to whominquiriesandcorrespondencemustbe addressed
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~) Theaddress,sitename,tax parcelidentificationnumber(s)and
Illinois inventoryidentificationnumberfor theremediationsiteand
thedateofacceptanceof thesite into theSiteRemediationProgram
and

~) TheFederalEmployerIdentificationNumber(FEIN) or Social
SecurityNumber(SSN)oftheRA.

~ Lineitem estimatesofthecoststhat theRA anticipateswill be incurredfor
thedevelopmentandimplementationof theRemedialActionPlan,including
butnot limited to:

~) Site investigationactivities:

Drilling costs

jj) Physicalsoil analysis

III) Monitoringwell installation;and

1!) Disposalcosts.

~.) Samplingandanalysisactivities:

fl Soil analysiscosts;

Groundwateranalysiscosts;

Well purgingcosts;and

jy) Waterdisposalcosts.

c) Remedialactivities:

Groundwaterremediationcosts

jj) Excavationanddisposalcosts

III) Land farmingcosts

jy) Above-groundbio-remediationcosts;

Landapplicationcosts
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y~) Low temperaturethermaltreatmentcosts

_D Backfill costs;and

~jji In-situ soil remediationcosts.

]~) Reportpreparationcosts.

A certification,signedby theRA orauthorizedagentandnotarized,asfollows:

I, InameofRA, if individual,or authorizedagentofRA]. herebycertify thatneither
[“I” if RA is certifyingornameofRA if authorizedagentis certifvingl.nor any
relatedparty(asdescribedin Section201(1)ofthe Illinois IncomeTaxAct [35 ILCS
5/201(1)1),norany personwhosetaxattributes[“I” if RA is certifying ornameof
RA if authorizedagentis certifyingi have[has]succeededto underSection381 of
the InternalRevenueCode,causedorcontributedin any materialrespectto the
releaseorsubstantialthreatof a releaseofregulatedsubstance(s)or pesticide(s)that
areidentifiedandaddressedin the RemedialAction Plansubmittedfor thesite
identifiedabove.

4) The original signatureofthe RA orauthorizedagentactingon behalfofthe RA.

TheRA mustsubmittheapplicablefee, asprovidedin Section740.820ofthis Subpart,with

thebudgetplan,exceptasprovidedin subsections(f) and(i)(4) ofthis Section.

4) Budgetplansmustbemailedordeliveredto theaddressdesignatedby theAgencyon the
forms. Requeststhatarehand-deliveredmustbedeliveredduringtheAgency’snormal
businesshours.

Submittalofa budgetplanmustbedeemedan automatic60-daywaiveroftheRemedial
ActionPlandeadlinesset forth in theAct andSection740.505ofthis Part. (Section
58.15(B)(i)(4)oftheAct)

If theRemedialActionPlan is amendedbytheRemediationApplicantor asq resultof
Agencyaction, the correspondingbudgetplan mustberevisedaccordinglyandresubmitted.
(Section58.l5(B)(i)(2) oftheAct) No additionalfeeshall berequiredfor this review.

g) Thefollowing rulesapply to theAgency’sreviewperiodfor budgetplans:

fl TheAgency’sreviewperiodbeginson thedateofreceiptofthebudgetplan
by theAgency.TheAgency’srecordofthedateofreceiptofabudgetplan
shallbe deemedconclusiveunlessacontrarydateis provenbyadated,
signedreceiptfrom certifiedor registeredmail.

In reviewingbudgetplansandtheremedialactionplanstheyaccompany.the
Agencyis subjectto thedeadlinesset forth in Section740.505of thisPart
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with an additional60 days,dueto theautomaticwaiver,in accordancewith
subsection(e) ofthis Section.

~) Submittalofan amendedplanrestartsthetime for review.

4.) TheRA maywaivethetime line for reviewuponarequestfrom theAgency
or attheRA’s discretion.

TheAgencymustreviewthebudgetplan alongwith theRemedialActionPlanto
determinewhethertheestimatedcostssubmittedareremediationcostsandwhether
thecostsestimatedfor theactivitiesare reasonable.(Section58.15(B)(i)(1)of the

Uponcompletionof thereview, theAgencymustissuea letter to theRemediation
Applicantapproving,disapprovingor modifyingtheestimatedremediationcosts
submittedin thebudgetplan. (Section58.15(B)(i)(4)oftheAct) Thefollowing
rulesapply regardingAgencydeterminations:

fl TheAgency’snotificationoffinal determinationshallbeby certifiedor
registeredmail postmarkedwith a datestampandwith returnreceipt
requested.TheAgency’sdeterminationshallbedeemedto havebeenmade
on thepostmarkeddatethatthenoticeis mailed.

~) TheAgencymaycOmbinethenotificationof its final determinationona
budgetplanwith thenotificationofits final determinationon the
correspondingRemedialActionPlan.

~) If abudgetplan is disapprovedorapprovedwith modificationofestimated
remediationcosts,thewrittennotificationshallcontainthe following
informationasapplicable:

~) An explanationofthespecifictypeofinformationordocumentation,
if any,that theAgencyfinds theRA did not provide

~) Thereasonsfor thedisapprovalor modificationof estimated
remediationcosts;and

~) Citationsto statutoryor regulatoryprovisionsuponwhichthe
determinationis based.

4.) If theAgencydisapprovesa RemedialAction Planor approvesaRemedial
Action Planwith conditions,in accordancewith SubpartE ofthis Part,the
Agencymayreturnthecorrespondingbudgetplanto theRA withoutreview.
If theRemedialActionPlanis amendedin responseto Agencyaction,the
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RA maysubmitarevisedbudgetplanfor review. No additionalfeeshall be
requiredfor this review.

Within 35daysafter receiptofanagencyletterdisapprovingor modifyinga
budgetplan or expirationoftheAgencydeadline,theRemediationApplicant
mayappealtheAgency‘s decisionortheAgency’sfailure to issueafinal
determinationto theBoardin themannerprovidedfor the reviewofpermits
in Section40oftheAct. (Section58.15(B)(i)(6)oftheAct)

(Source: Addedat Ill. Reg._____, effective_______________

Section740.810 ApplicationforFinal ReviewandPaymentof RemediationCostsFollowing
PerfectionofNoFurtherRemediationLetter

The RA for anysiteenrolledin the SiteRemediationProgrammaysubmitan
applicationforfinal reviewandpaymentofremediationcostsfollowing perfectionof
aNo FurtherRemediationLetter.

~) The applicationmustbe submittedon formsprescribedandprovidedby theAgency
andmustinclude,at a minimum,thefollowing information:

IdentificationofRA andremediationsite, including:

~) Thefull legalname,addressandtelephonenumberoftheRA, any
authorizedagentsactingonbehalfoftheRA, andanycontactpersons
to whom inquiriesandcorrespondencemustbeaddressed

~.) Theaddress,sitename,taxparcelidentificationnumber(s)and
Illinois inventoryidentificationnumberfQr theremediationsite

~ Thedateofacceptanceoftheremediationsiteinto theSite
RemediationProgram;and

~) The FederalEmployerIdentificationNumber(FEIN) or Social
SecurityNumber(SSN)oftheRA

~) ‘A trueandcorrectcopyoftheNo FurtherRemediationLetter,or affidavit(s)
underSection740.620(a)(2)ofthis PartstatingthattheNoFurther

• RemediationLetterhasissuedby operationof law, fortheremediationsite,
asrecordedin thechainoftitle forthesiteandcertifiedby theappropriate
CountyRecorderorRegistrarofTitles
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~) A trueandcorrectcopyoftheDepartmentofCommerceandCommunity

Affairs’ letterapprovingeligibility, includingtheneteconomicbenefitofthe
remediation_project(Section58.15(B)(e)(4)oftheAct);

4) Itemizationanddocumentationof remediationactivitiesfor whichpaymentis
soughtandofremediationcosts incurred,includinginvoices,billings and
dated,legiblereceiptswith canceledchecksor otherAgency-approved
methodsofproofof payment

~) A certification,signedby theRA or authorizedagentandnotarized,as
follows:

[nameof RA, if individual, orauthorizedagentof
RAl. herebycertify that:

Thesitefor whichthisapplicationfor paymentis submittedis thesitefor
whichtheNo FurtherRemediationLetterwasissued;

All thecostsincludedin this apylicationwereincurredat thesiteandfor the
regulatedsubstance(s)or pesticide(s)for which theNo FurtherRemediation
Letterwasissueth

Thecostsincurredareremediationcostsasdefinedin theAct andrules
adoptedthereunder;

Thecostssubmittedwerepaidby [“me” if RA is certifying
ornameofRA if authorizedagentis certifying] andareaccurateto thebest
ofmy knowledgeandbelief;

Noneofthecostswereincurredbeforeapprovalof thesiteby theDepartment
ofCommerceandCommunityAffairs aseligible for theBrownfleldsSite
RestorationProgram;and

[“I” if RA is certifying ornameofRA if
authorizedagentis certifying] did notcauseor contributein anymaterial
respectto thereleaseor substantial~threatofareleaseofregulated
substance(s)orpesticide(s)for whichtheNo FurtherRemediationLetterwas
issued.

Theoriginal signatureof theRA oroftheauthorizedagentactingonbehalf
oftheRA.

Theapplicationfor final reviewshall be accompaniedby theapplicablefeefor
reviewasprovidedin Section740.820ofthisSubpart.Applicationsshallbemailed
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or deliveredto the addressdesignatedby theAgencyon theforms. Requeststhatare
hand-deliveredshallbe deliveredduring theAgency’snormalbusinesshours.

4) TheAgency’sacceptanceofacertificationthat theRA did not causeor contributein
anymaterialrespectto thereleaseorsubstantialthreatofareleasefor whichthe
paymentis requestedshallnotbind theAgencyorthe Stateandshallnotbe usedasa
defensewith regardto anyenforcementorcostrecoveryactionsthat maybeinitiated
bythe Stateoranyotherparty.

(Source:Addedat— Ill. Reg._____,effective_______________

Section740.811 Applicationfor ReviewandPaymentof RemediationCostsPrior to
PerfectionofNo FurtherRemediationLetter

~) Anapplicationfor reviewofremediationcostsmaybesubmittedto theAgencyprior
to the issuanceofa NoFurtherRemediationLetter (oranaffidavit underSection
740.620(a)(2)ofthisPartstatingthat theNo FurtherRemediationLetterhasissued
by operationoflaw) if theRemediationApplicanthasa RemedialActionPlan
approvedbytheAgencyunderSection740.450 ofthisPartunderthe termsofwhich
theRemediationApplicantwill remediategroundwaterfor morethanoneyear.
(Section58.15(B)(f)oftheAct)

j~) Theapplicationmustbe on formsprescribedandprovidedby theAgencyandmust
include,ataminimum,thefollowing information:

fl IdentificationofRA andremediationsite,including:

~) Thefull legal name,addressandtelephonenumberoftheRA. an.y
authorizedagentsactingon behalfoftheRA, andanycontactperso~
to whom inquiriesandcorrespondencemustbeaddressed

~.) Theaddress,sitename,tax parcelidentificationnumber(s)and
Illinois inventoryidentificationnumberfor theremediationsite

Q) Thedateof acceptanceoftheremediationsiteinto theSite
RemediationProgram;and

~) TheFederalEmployerIdentificationNumber(FEIN) orSocial
SecurityNumber(SSN)oftheRA

~) A trueandcorrectcopyoftheAgencyletterapprovingtheRemedialAction
Plan (Section58.15(B)(f)(2)of theAct)
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~.) A trueandcorrectcopyoftheDepartmentofCommerceandCommunity

Affairs’ letter approvingeligibility, includingtheneteconomicbenefitofthe
remediationproject(Section58.15(B)(f)(4) oftheAct)

4) Itemizationanddocumentationofremediationactivitiesfor which paymentis
soughtandof remediationcostsincurred,including invoices,billings and
dated,legiblereceiptswith canceledchecksorotherAgency-approved
methodsofproofofpayment

~) A certification,signedbytheRA or authorizedagentandnotarized,as
follows:

I, [nameofRA, if individual,orauthorizedagentof
RAl. herebycertify that:

Thesite for whichthis applicationfor paymentis submittedis the sitefor
whichtheRemedialAction Planreferencedin subsection(a) ofthis Section
wasapproved;

All thecostsincludedin this applicationwereincurredat thesite for which
theRemedialActionPlanreferencedin subsection(a)of this Sectionwas
approved;

Thecostsincurredareremediationcostsasdefmedin theAct andrules
adoptedthereunder;

Thecostssubmittedwerepaidby [“me” if RA is certifying
ornameof RA if authorizedagentis certifying] andareaccurateto thebest
ofmy knowledgeandbelief;

Noneofthecostswereincurredbeforeapprovalofthesiteb~theDepartment
of CommerceandCommunityAffairs aseligible for theBrownfieldsSite
RestorationProgram;and

[“I” if RA is certifyingornameof RA if
authorizedagentis certifying] did not causeorcontributein anymaterial
respectto thereleaseorsubstantialthreatof areleaseofregulated
substance(s)orpesticide(s)for whichtheRemedialActionPlanwas
approved.

~) Theoriginal signatureoftheRA oroftheauthorizedagentactingon behalf
‘of theRA.
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Until theAgencyissuesa NoFurtherRemediationLetterfor thesite (oran affidavit
underSection740.620(a)(2)ofthis PartstatingthattheNo FurtherRemediation
Letterhasissuedby operationof law), no morethan 75%oftheallowedpayment
maybe claimedbytheRemediationApplicant. The remaining25%maybe claimed
following theissuanceby theAgencyofa NoFurther RemediationLetter (oran
affidavit underSection740.620(a)(2)ofthisPartstatingthattheNo Further
RemediationLetterhasissuedby operationof law) for thesite (Section58.l5(B)(g))
oftheAct).

4.) TheAgency’sacceptanceofacertificationthattheRA did not causeorcontributein
any materialrespectto thereleaseorsubstantialthreatofareleasefor which the
paymentis requestedshallnot bindtheAgencyortheStateandshall notbe usedasa
defensewith regardto anyenforcementorcostrecoveryactionsthatmaybe initiated
by the Stateor anyotherparty.

(Source:Addedat Ill. Reg.____,effective______________

Section740.815 AgencyReviewofApplicationforPaymentofRemediationCosts

TheAgencymustrevieweachapplicationsubmittedpursuantto Section740.810or
Section740.~11 to determine,in accordancewith Sections740.825and740.830 of
this Part,whetherthecostssubmittedare remediationcostsandwhetherthecosts
incurredarereasonable(Section58.15(B)(e), (f) oftheAct).

Within 60daysafterreceiptby theAgencyofanapplicationmeetingthe
requirementsofSection740.810 orSection740.811, theAgencymustissuea letter
to theRA approving, disapproving,or mod~fvingtheremediationcostssubmittedin
theapplication. (Section58.15(B)(h)(l) oftheAct)

TheAgency’sreviewperiodbeginson the dateof receiptoftheapplicationby’the
Agency.TheAgency’srecordofthedateofreceiptofanapplicationshallbedeemed
conclusiveunlessacontrarydateis provenby adated,signedreceiptfrom certified
orregisteredmail.

4) TheRA maywaivethetime for review.

Submittalofan amendedapplicationrestartsthetime for review.

TheAgency’snotificationoffmal determinationshallbeby certifiedorregistered
mail postmarkedwith adatestampandwith returnreceiptrequested.TheAgency’s
determinationshallbedeemedtohavebeenmadeon thepostmarkeddatethat the
noticeis mailed.
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g) If apreliminaryreviewofabudgetplanhasbeenobtainedunderSection740.805of

this Part, theRemediationApplicantmaysubmit,with theapplication,theapplicable
feeunderSection740.820ofthisPart,andsupportingdocumentationunderSection
740.810 orSection740.811 ofthis Part,acopyoftheAgency’sfinal determination
on thebudgetplanaccompaniedby acertification, signedbytheRA orauthorized
agentandnotarized,statingasfollows:

I, [nameof RA, if individual, or nameofauthorizedagent
ofRA]. herebycertify thattheactualremediationcostsincurredat thesite for line
items[list line itemsto which certificationapplies]andidentifiedin theapplication
for final reviewofremediationcostsareequalto or lessthanthecostsapprovedfor
thecorrespondingline items in theattachedbudgetplandetermination.

li) If thebudgetplandeterminationandcertificationaresubmittedpursuantto
subsection(g) ofthis Section,theAgencymayconductfurtherreviewofthe
certifiedline itemcostsandmayapprovesuchcostsassubmitted. TheAgency’s
furtherreviewshallbe limited to confirmationthat costsapprovedin theAgency’s
budgetplandeterminationwereactuallyincurredby theRA in thedevelopmentand
implementationoftheRemedialAction Plan.

If thecertificationin subsection(g) ofthis Sectiondoesnot applyto all line itemsas
approvedin thebudgetplan,theAgencyshall conductits reviewofthecostsfor the
uncertifiedline itemsasif no budgetplanhadbeenapproved.In its review,the
Agencyshallnot reconsidertheappropriatenessofanyactivities,materials,labor,
equipment,structuresorservicesalreadyapprovedb~theAgencyfor the
developmentor implementationoftheRemedialAction Plan.

j) If anapplicationis disapprovedor approvedwith modificationofremediationcosts,
thewrittennotificationto theRA mustcontainthefollowing informationas
applicable:

An explanationofthespecifictypeofinformationordocumentation,if any,
thattheAgencydeemstheRA did not provide

~) Thereasonsfor thedisapprovalormodificationofremediationcosts;and

~,) Citationsto statutoryorregulatoryprovisionsuponwhich thedetermination
is based.
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~ç) Within 35 daysafter receiptofan Agencyletterdisapprovingor modifyingan

applicationfor approvalofremediationcosts,theRemediationApplicantmay
appealtheAgency’sdecisionto theBoardin themannerprovidedfor the reviewof
pçp~mitsin Section40oftheAct. (Section58.l5(B)(h)(3)oftheAct)

(Source:Addedat Ill. Reg._____, effective_______________

Section740.820 FeesandMannerofPayment

Thefeefor thepreliminaryreviewof estimatedremediationcostsconductedunder
Section740.805ofthisPartshallbe $500fdr eachremediationsitereviewed.

k) Thefeefor thefinal reviewof remediationcostsunderSection740.810 or Section
740.811ofthis Partshallbe $1000for eachremediationsitereviewed.

Thefeefor areviewunderthisSubpartshallbe in additionto anyotherfees,
paymentsorassessmentsunderTitle XVII oftheAct andthis Part.

4) All feesshall be paidby checkormoneyordermadepayableto “Treasurer— Stateof
Illinois, for depositin theBrownfieldsRedevelopmentFund.” Thecheckormoney
ordershall includetheIllinois inventoryidentificationnumberandtheFederal
EmployerIdentificationNumber(FEIN) orsocialsecuritynumber(SSN)of theRA.

(Source:Addedat— Ill. Reg._____, effective_______________

Sertion740.825 RemediationCosts

Activities, materials,labor,equipment,structureandservicecoststhatmaybe
approvedby theAgencyasremediationcostsfor paymentunderthis Subpart
include,but arenot limited to, thefollowing:

fl Preparationofbid documentsandcontractsfor procurementofcontractors,
subcontractors,analyticalandtestinglaboratories,labor,servicesand
suppliersofequipmentandmaterials

~) Engineeringservicesperformedin accordancewith Section58.6of theAct
andimplementingregulationsat Sections740.235and740.405ofthis Part;

Siteassessmentandremedialinvestigationactivitiesconductedin accordance
with Sections740.410. 740.415.740.420and740.430ofthis Part

4) Reportor planpreparationconductedin accordancewith Sections740.425,
740.435,740.445,740.450and740.455ofthis Part
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~) Collection,analysisormeasurementofsitesamplesin accordancewith

Section740.415(d)ofthis Part

~) Groundwatermonitoringwell installation,operation,maintenanceand
constructionmaterials

2) Removal,excavation,consolidation,preparation,containerization,packaging,
transportation.treatmentor off-site disposalofwastes,environmentalmedia
(e.g.,soils, sediments,groundwater,surfacewater,debris),containersor
equipmentcontaminatedwith regulatedsubstancesorpesticidesat
concentrationsexceedingremediationobjectivespursuantto anapproved
RemediationObjectivesReportin accordancewith Section740.445ofthis
Part.Activities mustbe in compliancewith all applicablestateor federal
statutesandregulations

~) Cleanbackfill materialsin quantitiesnecessaryto replacesoils excavatedand
disposedoff-site thatwerecontaminatedwith regulatedsubstancesor
pesticidesat levelsexceedingremediationobjectivespursuantto an approved
RemediationObjectivesReportin accordancewith Section740.445ofthis

~) Transportation,preparationandplacementofcleanbackfill materials
pursuantto anapprovedRemedialAction Planin accordancewith Section
740.450ofthisPart

IQ) Design,testing,permitting,construction,monitoringandmaintenanceof
on-sitetreatmentsystemspursuantto anapprovedRemedialActionPlanin
accordancewith Section740.450ofthis Part

fl) Engineeringcostsassociatedwith preparationofabudgetplan in accordance
with Section740.805ofthis Subpartoranapplicationfor reviewand
paymentofremediationcostsin accordancewith Section740.810 or Section
740.811 ofthis Subpartif preparedbeforetheissuanceoftheNo Further
RemediationLetter(bytheAgencyorbyoperationoflaw);

Removalorreplacementof concrete,asphaltorpavingto theextent
necessaryto achieveremediationobjectivespursuantto anapproved
RemedialAction Planin accordancewith Section740.450ofthisPart

U) Clay, soil, concrete,asphaltor otherappropriatematerialsasa cap,barrier
orcoverto theextentnecessaryto achieveremediationobjectivespursuant
to anapprovedRemedialAction Planin accordancewith Section740.450
ofthisPart
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14) Placementofclay,soil, concrete,asphaltorotherappropriatematerialsas

acap,barrieror coverto theextentnecessaryto achieveremediation
objectivespursuantto anapprovedRemedialActionPlanin accordance
with Section740.450ofthisPart

• Destructionordismantlingandreassemblyofabove-gradestructuresto
theextentnecessaryto achieveremediationobjectivespursuantto an
approvedRemedialAction Planin accordancewith Section740.450of
thisPart

I~) Costsassociatedwith obtaininga specialwastegeneratoridentification
numbernot to exceed$100.

An RA maysubmitarequestforreviewofremediationcoststhat includesan
itemizedaccountinganddocumentationofcostsassociatedwith activities,
materials,labor,equipment,structuresorservicesnot identifiedin subsection(a)
ofthis Sectionif theRA submitsdetailedinformationdemonstrating-thatthose
itemsarenecessaryfor compliancewith this Part740. 35 Ill. Adm. Code742and
theapprovedRemedialActionPlan.

(Source:Addedat— Ill. Reg.____,effective______________

Section740.830 Ineligible Costs

Costsineligible for paymentinclude,but arenot limited to, thefollowing:

Costsnot incurredby theRA, including

fl Costsincurredfor activities,materials,labororservicesrelativeto
~remediationat asiteotherthanthesite for whichtheNo Further
RemediationLetterwasissued

2) Costsfor remediatinga releaseorsubstantialthreatofareleaseof
regulatedsubstancesorpesticidesthatwascausedorcontributedto in any
materialrespectby theRA

j~) CostsincurredbeforeapprovalofthesitebytheDepartmentofCommerceand
CommunityAffairs aseligible for the BrownfieldsSiteRestorationProgram;

Costsassociatedwithmaterial improvementsto theextentthatsuch
improvementsarenot necessaryto achieveremediationobjectivespursuantto an
approvedRemedialActionPlanin accordancewith Section740.450ofthisPart
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4) Costsor lossesresultingfrom businessinterruption;.

Costsincurredasaresultofvandalism,theft,negligenceorfraudulentactivity by
theRA ortheagentofthe RA:

Costsincurredasaresultofnegligencein thepracticeofprofessionalengineering
asdefinedin Section4 of theProfessionalEngineeringPracticeAct of 1989 [225
ILCS 325/41

g) Costsincurredasa resultofnegligenceby anycontractor,subcontractor,or other
personprovidingremediationservicesatthesite;

Costsassociatedwith replacementofabove-gradestructuresdestroyedor
damagedduringremediationactivitiesto theextentsuchdestructionordamage
andsuchreplacementis notnecessaryto achieveremediationobjectivespursuant
to anapprovedRemedialAction Planin accordancewith Section740.450ofthis
Part

fl Attorneyfees

fl Purchasecostsofnon-consumablematerials,supplies,equipmentor tools,except
that areasonableratemaybechargedfor theusageof suchmaterials,supplies,
equipmentortools

Ic) Costsforrepairsorreplacementofequipmentor toolsdueto neglect,improperor
inadequatemaintenance,improperuse,lossortheft

fl Costsassociatedwith activitiesthatviolateanyprovisionoftheAct orBoard,
Agencyor Illinois.DepartmentofTransportationregulations

i~) Costsassociatedwith improperlyinstalledor maintainedgroundwatermonitoring
wells;

Costsassociatedwith unnecessary,irrelevantor improperlyconductedactivities,
including,but not limited to, datacollection,testing,measurement,reporting,
analysis,modeling,risk assessmentor samplecollection,transportation.
measurement,analysisortesting;

Stand-byor demurragecosts

p) Interestor financecostschargedasdirect costs

4) Insurancecostschargedasdirectcosts



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD~~V~D
CL~R~-~SC~T~F!C~

IN THE MATTER OF: ) ‘ FEB 18 2003
STATE OF iLL!iNU~S

Amendments to 35 Iii. Adm. ) R03-~ Pollution Control Board
Code 740; Site Remediation ) (Rulemaking)
Program

STATEMENTOF REASONSIN SUPPORTOF PROPOSAL

Now comes the Illinois Environmental Protection Agency

(“Agency”) and, pursuant to 35 Ill. Adm. Code 102.121(b), submits

its STATEMENTOF REASONSfor the above-captioned proceeding to

the Illinois Pollution Control Board (“Board”).

I. Facts in Support, Purpose and Effect

A. Background

The Agency is proposing amendments to 35 Ill. Adm. Code 740,

the body of regulations addressing thestate’s Site Remediation

Program. These regulations, adopted pu’~suant to Sections 58

through 58.15 of the Environmental Protection Act (415 ILCS

5/58), prescribe procedures ‘and standards for the Agency’.s

administration of its duties under the Site Remediation Program

(“SRP”). The amendments the Agency is proposing establish

procedures, in a new Subpart H, for requesting review and payment

of remediation costs under the newly-amended Brownfields Site

Restoration Program (5 ILCS 415/58.1.5).

B. Regulatory Development

Prior to submitting this regulatory proposal to the Board,



the Agency distributed the proposal to ‘the Department of Commerce

and Community Affairs (“DCCA”) and the St. Louis Regional Chamber

and Growth Association for comment. This was done in an effort

to expedite the rulemaking before the Board.

II. The Proposed Amendments

The changes to Part 740 in the regulatory proposal before

the Board are as follows: -

1. Section 740.100 Purpose - amendatory language is proposed

setting forth the purpose, as provided in the Illinois

Environmental Protection Act (“Act”), of the Brownfields Site

Restoration Program.

2. Section 740.120 Definitions — definitions are proposed for

the terms “abandoned property”, and “underutilized property.” The

proposed language is verbatim from the Act.

3. Subpart H Review of Remediation Costs for Brownfields Site

Restoration Program — this is a new Subpart setting forth rules

and standards for the Agency’s implementation of the statutorily-

prescribed Brownfields Site Restoration Program. There are nine

sections in this Subpart.

4. Section 740.800 General — this Section comprises 7

subsections. Most of this Section is taken directly from the

Act. Subsection (a) describes the content of Subpart H.

Subsection (b) sets forth a statutory requirement that 20~ of

funding go to counties with populations great than 2 million and
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the remainder to all other counties in Illinois. It further

provides that reimbursements are subject to availability of

funding and distributed based on order of receipt of

applications. Subsection (c) sets forth the statutory

requirement that reimbursements cannot exceed 20% of the capital

investment at a site. Subsection (d) contains the statutory

limitation of eligibility to sites that have received a No

Further Remediation (“NFR”) letter after December 31, 2001.

Subsection (e) requires the receipt and filing of an NFR letter

prior to submittal of an application. Subsection (f) limits

reimbursement to $750,000 per site. Subsection (g) sets forth

that reimbursement is subject to availability of funding and

distribution of funds is to be done in order of receipt of

applications.

Section 740.801 Pre-Application Assessment and Eligibility

Determination - This Section comprises four subsections,

Subsection (a) requires the Agency to make a non-binding pre-

application assessment as to whether there is adequate funding to

reimburse the applicant should the applicant be found eligible by

DCCA. Subsection (b) states that an application for review of

eligibility is to be submitted to DCCA. Subsection (c) provides

that once DCCA’ has found a Remediation Applicant eligible, the PA

may submit an application to the Agency. Subsection (d) states

that the Agency must rely on DCCA’s decision as to eligibility

3



and that reimbursement may not exceed the net economic benefit to

the State of the remediation project, as determined by DCCA based

on statutorily-specified factors.

Section 740.805 Preliminary Review of Estimated Remediation Costs

— This Section comprises nine subsections. Subsection (a)

provides a remediation applicant (“RA”) the option to submit a

budget plan with a remedial action plan. Subsection (b) sets

forth the information that must be included in a budget plan,

including identification of the PA and remediation site, line

item estimates of anticipated costs,. a certification as to not

having contributed to a release or substantial threat of a

release, and the signature of the PA or his agent. Subsection

(c) requires the RA to submit the applicable fee with the budget

plan. Subsection (d) sets forth acceptable means of delivering

budget plans. Subsection (e) states that submittal of a budget

plan is deemed an automatic 60 day waiver of the remedial action

plan deadlines. Subsection (f) requires that, if the remedial

action plan is amended, the corresponding budget plan also be

revised. Subsection (g) addresses the Agency’s review period for

budget plans. Subsection (h) requires the Agency to review the

budget plan. Subsection (1) provides procedures the Agency must

follow in notifying the PA of its determination regarding a

budget plan. This subsection also provides appeal procedures.

Section 740.810 Application for Final Review and Payment of

4



Remediation Costs Following Perfection of No Further Remediation

Letter — This Section comprises four subsections. Subsection (a)

allows an PA to submit an application for reimbursement following

perfection of a No Further Remediation letter. Subsection (b)

sets forth the information that must be provided in an

application for reimbursement, including identification of the PA

and remediation site, a copy of the No Further Remediation

Letter, a copy of DCCA’s letter approving eligibility,

itemization and documentation of the activities for which

reimbursement is sought, a certification regarding the site, the

costs incurred and the release, and the signature of the PA or

his agent. Subsection (c) requires payment of the applicable fee

with the application. Subsection (d) provides that the Agency’s

acceptance of a certification that the PA did not cause or

contribute in any material respect to the release or substantial

threat of a release does not bind the Agency or the State and

cannot be used as a defense in enforcement actions.

Section 740.811 Application For Review and Payment of Costs

Prior to Perfection of No Further Remediation Letter - This

Section comprises four subsections. Subsection (a) provides that

an PA with an approved Remedial Action Plan requiring the

remediation of’ groundwater for more than one year may submit an

application for reimbursement prior to the issuance of a No

Further Remediation letter. Subsection (b) parallels subsection
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(b) of Section 740.810, stating the information that must be

included in an application for reimbursement. Subsection (c)

limits payment to the PA prior to issuance of the No Further

~emediation letter to 75% of the allowed reimbursement total.

Subsection (d) provides a disclaimer regarding certification that

is identical to the one in subsection (d) of Section 740.810.

Section 740.815 Agency Review of Application for Payment of

Remediation Costs — This Section has 11 subsections addressing

the Agency’s review of reimbursement applications. Subsection

(a) requires the Agency to review each application to determine

whether the costs are remediation costs and are reasonable.

Subsection (b) provides that the Agency must make a determination

within 60 days of the date of receipt of a reimbursement

application. Subsection (c) addresses the beginning date for the

Agency’s review period. Subsection (d) provides that the PA may

waive the time for review. Subsection (e) states that submittal

of an amended application restarts the review period. Subsection

(f) requires that the Agency’s notification of final

determination be by certified or registered mail and deemed made

on the postmarked date of mailing. Subsection (g) provides that

the PA may submit a copy of the Agency’s final determination on a

budget plan and a specified certification with the reimbursement

application. Subsection (h) addresses Agency review of a budget

plan determination in the context of the review of a
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reimbursement application. Subsection (i) addresses Agency

review of line items in an approved budget plan that are not

certified pursuant to subsection (g) . Subsection (j) sets forth

the information the Agency must provide in the written

notification to an PA if the application is disapproved or

approved with modifications. Subsection (k) provides for PA

appeal of an Agency final determination.

Section 740.820 Fees and Manner of Payment - This Section sets

forth fees ($500 for a preliminary review, $1000 for final

review) and prescribes the manner in which payment is to be made.

Section 740.825 Rernediation Costs — This Section lists the

activities, materials, labor, equipment, structure and service

costs that the Agency may reimburse as remediation costs under

the Brownfields Site Restoration Program. The list is not

intended to be exhaustive. Subsection (a) lists 16 specific

types of reimbursable costs. Subsection (b) states that an PA

may submit an itemized accounting and documentation of costs not

identified in subsection (a) if the PA submits detailed

information that those costs are necessary ‘for compliance with

the regulations governing the Site Remediation Program, the

regulations implementing TACO and the approved Remedial Abtion

Plan. ‘

Section 740.830 Ineligible Costs — This Section lists some but

not all costs that are ineligible for payment under the
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Brownfields Site Restoration Program. The list identifies 24

types of ineligible costs, including costs not incurred by the

PA, costs incurred before approval of the site by DCCAas

eligible, costs associated with material improvements not

necessary to achieve remediation objectives, etc.

III. Technical Feasibility and Economic Reasonableness -

A. Technical Feasibility

The Agency submits that the proposed amendments raise no issues

of technical feasibility.

B. ‘Economic Reasonableness

The Agency submits that the proposed amendments are economically

reasonable. The enabling legislation 1415 ILCS 5/58.15] is very

detailed and the proposed changes mirror the statute; thus, they

can be presumed reasonable. Where we have had to fill gaps, we

have used language from other Board rules.

IV. Agency Witnesses and Synopsis of Testimony

The Agency expects to provide one witness in this rulemaking

proceeding: Gary King, manager of the Bureau of Land’s Division

of Remediation Management. The Agency will provide the written

pre-filed testimony of Gary King. In his testimony, Mr. King

will further elucidate and provide justification for the above-

described proposed amendments.

V. Conclusion
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In conclusion, the Agency respectfully submits this STATEMENTOF

REASONSin support of the above-described technically feasible

and economically reasonable proposed amendments to 35 Ill. Adm.

Code 740 for the Board’s consideration.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY
~

1~dith S. Dye&~
Assistant Counsel

DATED: _____________

1021 North Grand Avenue East
P0 Box 19276
Springfield, IL 62794-9276
217-782-5544

THIS FILING IS SUBMITTED ON RECYCLEDPAPER
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BEFORETHE ILLINOIS POLLUTION CONTROL

CL~Rt~

.~7_nc)3
IN THE MATTER OF: ‘ )

Amendmentsto 35 Ill. Adm. ) R03- ~~orro1 Board
Code740; SiteRemediation ) (Rulemaking)
Program )

APPEARANCE

Theundersignedherebyentersherappearanceasattorneyon behalfof theIllinois Environmental
ProtectionAgency.

Respectfullysubmitted,
• ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY

~tA
J ithS.Dyer
Assistant Counsel

DATED: ___________

1021 NorthGrandAvenueEast
P0Box 19276
Springfield, IL 62794-9276
217-782-5544

THIS FILING IS SUBMITTED ON RECYCLED PAPER



STATE OFILLINOIS )
)

COUNTYOF SANGAMON)

PROOFOF SERVICE

I, the undersigned, onoathstatethat I haveservedtheattachedMotion for Acceptanceon

behalfoftheIllinois EnvironmentalProtectionAgencyuponthepersonto whom it is directed,by

placingacopyin an envelopeaddressedto:

DorothyM. Gunn,Clerk
Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphSt., Ste11-500
Chicago,Illinois 60601

Attorney General’s Office
Environmental Bureau
188 W. Randolph,

20
th Floor

Chicago,Illinois 60601

Robert T. Lawley
Dept.OfNaturalResources
OneNatural Resources Way
Springfield, Illinois 62702

OFFICIAL SEAL
BRENDA BOEHNER

:~ NOTARY PUBLIC, STATE OF ILLINOIS ~
:~:MYCOMMISSION EXPIRES 1 i.i4.2U05:i:

andmailing it from Springfield, Illinois on ~ (4_ ~3

SUBSCRIBEDAND SWORNTOBEFOREME

thisL~~~ayof~ )~7~’3

~
NotaryPuUic

THIS FILING IS SUBMITTED ON RECYCLED PAPER


