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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

STATE OF ILLINOIS
IN THE MATTER OF: pollution Control Boar4

)
PROPOSEDAMENDMENTS TO: ) R03-19
PUBLIC PARTICIPATION RULES IN 35 ) (NPDESRulemaking)
ILL. ADM. CODEPART 309 NIPDES )
PERMITS AND PERMITTINGPROCEDURES )

)

COMMENTS OF THE

ILLINOIS ENVIRONMENTAL REGULATORY GROUP

NOW COMES theILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneof its attorneys,RobertA. Messina,andsubmitsthefollowing

commentsin theabove-referencedmatterto theIllinois Pollution ControlBoard

(“Board”), statingasfollows:

IERG submitsthefollowing commentsin responseto theproposedrulemaking

entitled “ProposedAmendmentsto: PublicParticipationRulesin 35 Ill. Adm. CodePart

309NPDESPermitsandPermittingProcedures(R03-19).” IERGthankstheIllinois

Pollution ControlBoardfor the opportunityto submitthesecommentstoday. IERG

reservestheright to supplementormodify thesecommentsat thecloseoftestimony.

ERGis anot-for-profitIllinois corporationcomprisedof 67 membercompanies

engagedin industry,commerce,agriculture,andotherrelatedactivities,that areregulated

by governmentalagenciesthat promulgate,administeror enforceenvironmentallawsand

regulations.ERG wasorganizedto promoteandadvancetheinterestsof its members

beforegovernmentalagencies,suchastheIllinois EnvironmentalProtectionAgency

(“Illinois EPA” or “Agency”) andIllinois PollutionControlBoard(“Board”), andbefore

judicial bodies,suchastheIllinois Courts. Moreover,ERG is an affiliate oftheIllinois



StateChamberof Commerce,whichhasmorethan5,000membersin theState. Finally,

a greatnumberof ERG’smemberswould beaffectedby thisrule.

ERG first becameinvolved in this matterin thefall of2002, atwhich time the

proponentsbeganto circulatedraftsoftheproposalto variousinterestedparties,

including representativesof theIllinois EPAandmembersoftheregulatedcommunity.

ERGhasreviewedtheproposal,aswell asthecommentspreparedby theIllinois EPA,

and sharedit with ourmembers.Webelieve,for thereasonsdetailedbelow, that the

proposaldevelopedby theproponentsis unnecessaryandpotentiallyveryproblematicfor

thecontinuedoperationof theNPDES programimplementedby theIllinois EPA. In

short,ERG urgestheBoardto not adopttheproponents’proposalor,in thealternative,

to adoptcertainprovisionssubmittedby theIllinois EPA in commentsfiled onApril 29,

2003.

A. TheProponentsHaveNot Sufficiently JustifiedtheProposal

ERG doesnotbelievethat theproponentshaveprovidedany supportsufficientto

justify theadoptionof its proposal. Briefly, theproponentshavearguedin theirvarious

filings that theirchangesarenecessaryto remedythesupposedinadequaciesin Illinois’

regulationsconcerningpublic participationin theNPDESpermittingprocess.In

consideringthis argument,thereareseveralpointsthatneedbemade. First, thepublic

participationprovisionswhich arethesubjectofthis rulemakingwereadoptedby this

Boardnearlythirty yearsagoto complywith thepublicparticipationrequirementsfound

within the CleanWaterAct (CWA). Further,thesesameregulationswerebothreviewed

and approvedby theUnitedStatesEnvironmentalProtectionAgency,makingit very

clearthatUSEPAbelievesIllinois’ regulationsaresufficient andconsistentwith the
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CWA. Sincethisprogram’sdelegation,therehavebeenno changesin thefederal

requirementsor objectionor commentby theUSEPAthathavenecessitatedany changes

to theBoard’spublicparticipationregulations.

Second,theproponentshavearguedthatmanyoftheprovisionsare either

requiredby theCWA or arenecessitatedby languagein thePermitWriter’s Manual.This

simply is not thecase.TheCleanWaterAct makesclearthat states,within certain

parameters,maydrafttheirownregulationsgoverningtheissuanceofNPDESpermits.

This is whyUSEPAapprovedIllinois’ regulationseventhoughtheywerenot identicalto

thefederalregulations;USEPA deferredto Illinois’ decisionsregardingIllinois’ NPDES

program,including Illinois’ decisionregardingpublic participation. Likewise, statesare

notrequiredto copythefederalpermitwriter’s manual. Illinois hasincludedin its

regulationsall provisionsthat arerequiredby federallaw, andIllinois is freeto makeits

own decisionwith regardto otherprovisionsthat arenotrequiredby federallaw.

Consideringthat thecurrentNPDESpermittingprogramhasservedtheState,

public,andregulatedcommunitywell for nearlythirty years,theBoardshouldbe loathe

to makechangeswhenthejustification for suchchangesis minimal, atbest. Further,

whenthepotentialharmto aprogram— in theform of significanttime delay,EPA staff

demandsandincreasedcostto both theAgencyand applicant— would likely exacerbatea

situationwheretheAgencyalreadyhasmorethanathousandNPDESpermitsawaiting

action,IERGurgestheBoardto proceedwith greathesitationwhenbeingaskedto adopt

languagewheresufficientjustificationhasnotbeenshown.
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B. Sectionby SectionAnalysis

Section309.105(f): Thisprovisionis unnecessary,vague,anddangerouslybroad.

First, astheAgencyhaspointedout in its comments,theprovisionscontainedin Part309

asit currentlyexistswereadoptedto assurea fair opportunityfor public comment.A

vaguerestatementofthis fairnessnotion is not necessary.Second,theuseof “fair

opportunity” is aninvitation to delaythepermittingprocessevenfurther through

litigation ofwhatmayormaynotbe fair. If thereis aspecificconcern,it shouldbe

addressedthroughspecific language.

Section309.105(g): Thisprovisionis bothunnecessaryandvague. Illinois’

NPDESprogramhasbeendelegatedto it by theUnitedStatesEnvironmentalProtection

Agency. As severalcoinmentershavepointedout, andasdelegationclearly implies,the

CleanWaterAct doesnot requiredelegatedprogramsto be identicalto thefederal

program. This is evidentuponexaminationofthedifferent requirementscontainedin the

Codeof FederalRegulationsfor bothdelegatedandnon-delegatedprograms.

Section309.107(c): While it is certainlyunnecessaryto includethis provisionin

theregulations,ERG is notconcernedwith this provision.

Section309.108(c): Thisprovisionwasthesubjectof somediscussionbetween

all of thevariousstakeholdersat ameetingfollowing thesecondhearing. IERGconcurs

with the languageasmodifiedby theAgencyin its April 29, 2003comments.It is

ERG’sunderstandingthatthis languageis merelyacodificationoftheAgency’scurrent

practice,anddoesnot placeany additionalrequirementsupontheAgency.

Sections309.108(e),309.117,and309.123: Thesethreesectionsconcernthe

sameissue— theAgencyrecord. ERG is concernedthat this languagecreatesan
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additionalrequirementupontheAgencyto createathird file, besidesits mainfile and

permit file, andmakethatthird file availableto thepublic. First, this is aredundant

exercise. Second,thetime andexpenseof undertakingthiseffortwill only delaya

processthat is alreadyalengthyone. ERG thereforeconcurswith theAgency’s

commentsfor bothsections,thatits alternativelanguagefor subsection(e)beadopted

andthatSection309.123be stricken. Further,ERGurgestheBoardto not adoptthe

languageproposedby theproponentsin Section309.117.ERG hasdiscussedthis issue

with theAgencyfollowing thefiling of its comments,andunderstandsthat theAgency

intendedto urgetheBoard to strike this languageaswell.

Sections309.109(a),309.112,309.119,309.121,309.122: All of thesesections

concernthesameissue— theopportunityfor allowing furtherpublic commentin certain

circumstances.ERGhasverysignificantconcernswith thewaythekeyprovisions,

namelythosein Section309.121, aredrafted. It is ourpositionthat this languageis

vague,couldcauseconfusion,andwould imposeanadministrativehardshipuponthe

Agency. ERG doesbelieve,however,that theAgencyhasprovidedapotentially

acceptablealternativeto the languageproposedby theproponents.ERG still has

questionsit would like to asktheAgencyathearingasto thespecificsofthis language,

but in themeantime,it believesits proposalprovidesavastlysuperioralternativeto that

proposedby theproponents.ERG thereforeconcurswith theAgency’scommentsfor

thesesections,thatproposedlanguagein Section309.109(a),309.112,309.119,and

309.122bestrickenandits alternativelanguagefor Section309.121be adopted.

Thereis oneotherissuepresent,beyondtheonediscussedabove. At the

stakeholdermeetingfollowing thesecondhearing,thepartiesdiscussedthelastsentence
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of Section309.119. Specifically,thepartiesdiscussedpossibleconfusionin those

instanceswheretheAgencysetsaspecificeffectivedatefor apermit. Therefore,ERG

urgestheBoardto adoptthefollowing changeto thatsection:

Following thepublichearing,theAgencymaymakesuchmodificationsin
the termsand conditionsof proposedpermits asmay be appropriateand
shall transmitto the RegionalAdministratorfor his approvala copyof the
permit proposedto be issued unless the Regional Administrator has
waivedhis right to receiveandreview permits of its class. The Agency
shallprovidea notice of suchtransmissionto the applicant,to any person
who participatesin the public hearing,to any personwho requesteda
public hearing,andto appropriatepersonson themailing list established
under Sections 309.109 through 309.112. Such notice shall briefly
indicate any significant changeswhich were made from terms and
conditions set forth in the draft permit. All permits becomeeffective
whenissued,unlessan effectivedateis specifiedin thepermit.

It is ERG’sunderstandingthat this changewasinadvertentlyomittedby theAgencyin

its April 29, 2003,comments,but that it doessupportthis change.

Section309.109(b): This changeis acceptable.It is ERG’sunderstandingthat

theAgencyalreadyhasthe authorityto extendthecommentperiodwhenit deems

necessary.

Section309.110(f): ERGconcurswith thecommentsfiled by theAgency,and

urgestheBoardto movethelanguageto Section309.113assuggestedby theAgency.

Section309.113(a)(5-9): IERGconcurswith commentsfiled by other

stakeholdersthat the languagein thesenewparagraphsis bothnot requiredand

potentiallycostlyandburdensometo theAgency. This is aconcerndueto thetime and

expenseofundertakingtheNPDESpermitwriting effort, andwill only delayaprocess

which alreadytakesa greatdealoftime now. However,if theBoardbelievesthat the

currentlanguageis not sufficient,aview apparentlynot takenbytheUSEPA,thenERG

would urgetheBoardto adoptthosechangessubmittedby theAgency.
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Section309.113(a)(11): ERG concurswith this languageasmodifiedbythe

Agencyin its April 29, 2003,comments.It is ERG’sunderstandingthatthis language

would constituteacodificationof theAgency’scurrentpractice,andwouldnot placeany

additionalburdenupontheAgency.

Section309.114(c):This is, of course,acceptable.

Section309.120: Again, this languageconcernstheAgencyrecordand, as

discussedabove,ERG opposestheadoptionof this provision,bothfor thereasons

discussedaboveandfor thereasonsgivenby theAgencyin its April 29, 2003,

comments.

Section309.143(a):ERG initially hadseveralconcernswith this language.

After havingmet with all of thestakeholdersfollowing thesecondhearing,ERG hadits

questionsandconcernsaddressedby both theAgencyandtheproponents.Becauseof

theunderstandingreachedatthatmeeting,ERG cannow supportthe languageproposed

by theproponents.

Section309.l46(a)(2and5): Again, asdiscussedimmediatelyabove,this

languagewasthesubjectof somediscussionat thestakeholdermeetingafterthesecond

hearing.Again, IERGbelievesits concernswereaddressedandcansupportthe language

proposedby theproponentsasmodifiedby theAgencyin its April 29, 2003,comments.

C. Conclusion

In conclusion,theIllinois EnvironmentalRegulatoryGroupsubmitsthatthe

proponentshavenot justified theirproposalandthat theBoardshouldnot adoptany

revisionsto Part309. However,in theeventthat theBoarddoesadoptany amendments
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to thePart309 regulations,ERGrequeststhattheybeconsistentwith theabove

comments.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By:___

RobertA. essina

Dated: June13, 2003

RobertA. Messina
GeneralCounsel
Illinois EnvironmentalRegulatoryGroup
3150 Roland Avenue
Springfield, Illinois 62703
(217) 523-4942
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