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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

YONGXIN ENTERPRISES, INC.,
Petitioner,
V. PCB:

)
)
)
) (LUST Permit Appeal)
)
)
)

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

NOTICE OF FILING AND PROOF OF SERVICE

To:  John T. Therriault, Acting Clerk Division of Legal Counsel
Illinois Pollution Control Board Illinois Environmental Protection Agency
100 West Randolph Street 1021 North Grand Avenue East
State of Illinois Building, Suite 11-500 P.O. Box 19276
Chicago, IL 60601 Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board, pursuant to Board Procedural Rule 101.302 (d), a
PETITION FOR REVIEW OF THE AGENCY LUST DECISION, a copy of which is herewith
served upon the attorneys of record in this cause.

The undersigned hereby certifies that a true and correct copy of this Notice of Filing,
together with a copy of the document described above, were today served upon counsel of record
of all parties to this cause by enclosing same in envelopes addressed to such attorneys with
postage fully prepaid, and by depositing said envelopes in a U.S. Post Office Mailbox in
Springfield, Illinois on the 27" day of April, 2018.

Respectfully submitted,
YONGXIN ENTERPRISES, INC.,
Petitioner,

BY: LAW OFFICE OF PATRICK D. SHAW

BY: /s/ Patrick D. Shaw

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

YONGXIN ENTERPRISES, INC.,
Petitioner,

PCB
(LUST Permit Appeal)

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

N N N N N N N N

PETITION FOR REVIEW OF AGENCY LUST DECISION

NOW COMES Petitioner, YONGXIN ENTERPRISES, INC., pursuant to Section 57.8(1)
of the Illinois Environmental Protection Act, 415 ILCS 5/57.8(1), and hereby appeals the
Agency’s final decision, refusing to pay in full an application for payment, stating as follows:

1. Petitioner is the owner or operator of a service station in the City of Sesser,
County of Franklin, Illinois, which has been assigned LPC # 0550450001.

2. OnJune 9, 2017, a release was reported at the facility from one 10,000 gallon
gasoline underground storage tank and one 4,000 gallon kerosene underground storage tank,
which was assigned Incident Number 2017-0478.

3. Thereafter, Petitioner performed initial abatement measures and reported the 20-
Day Certification to the Illinois Environmental Protection Agency (hereinafter “Illinois EPA”).

4, On June 16, 2017, Petitioner applied to the Office of the State Fire Marshall
(hereinafter “OSFM™) for permission to remove the kerosene tank and abandon the gasoline tank
in place, which was granted.

5. On July 19, 2017, the gasoline tank was properly abandoned in place and the
kerosene tank was removed and properly disposed. Visibly contaminated fill material was
removed as well as groundwater in the excavation that exhibited a sheen.
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6. An OSFM representative was present during the removal of the kerosene tank and
reported in the OSFM log that contamination was present in the tank floor, backfill, walls and
pipe trench, as well as that there was groundwater in the excavation.

7. On July 5, 2017, the OSFM issued an eligibility and deductible determination
finding Petitioner eligible to seek payment of costs in excess of $5,000 for costs associated with
the occurrence associated with the above gasoline and kerosene tanks.

8. On August 1, 2017, Petitioner submitted the 45-day report, which included a
Stage 1 Site Investigation Plan and Budget certification. The report found that the most stringent
Tier 1 remediation objectives had not been met and included analytical results showing the
presence of PNAs in the native soil surrounding the kerosene tank.

9. On August 17, 2017, the Illinois EPA approved the 45-day Report.

10. However, at the same time the Illinois EPA modified the Stage 1 Site Plan to
provide for sampling only around the gasoline underground storage tank and not around the
kerosene underground storage tank for the purported reason that “[t]here does not appear to have
been a release from the 4,000-gallon kerosene tank due to no supporting documentation of a
confirmed release.”

11.  The modification to the Stage 1 Site Plan has been appealed to the Board in

Yongxin Enterprises, Inc. v. lllinois EPA, PCB 2018-019.

12.  On November 15, 2017, Petitioner, through its consultant, submitted an
application for payment for early action activities, detailing $69,986.59 in costs.
13. On March 23, 2018, the Illinois EPA issued its final decision, cutting $37,078.01

in early action costs. A true and correct copy of the decision is attached hereto as Exhibit A.



Electronic Filing: Received, Clerk's Office 4/27/2018 * * PCB 2018-079 * *

14, Over $36,000 in cuts appear to be based solely on the Illinois EPA’s erroneous
belief that there was not a release from the kerosene tank.

15.  The Agency is wrong in this belief because the 45-Day Report, which it approved,
contained information confirming a release from the kerosene tank, and the OSFM independently
determined there had been a release. The Agency appears to be under the erroneous belief that
Tier 1 Residential soil objectives must be exceeded in order for there to have been a release. As
the Board has explained, “a ‘release’ is not limited to exceedences of remediation objectives.”

Prime Location Properties v. Illinois EPA, PCB 09-67, slip op. at p. 31 (Aug. 20, 2009)

Furthermore, during early action, the owner may remove “visibly contaminated fill material and
any groundwater in the excavation which exhibits a sheen.” (415 ILCS 5/57.6(b))

16. Furthermore, the Illinois EPA erroneously conducted its review pursuant to
Section 57.7 of the Act, which governs the review of plans and budgets. (415 ILCS 5/57.7(c)(3))
A review of an application for payment determines whether the costs have been expended; it is

subject to Section 57.8 of the Act and Part 734 Subpart F of the Board rules. City of Benton Fire

Department v. IEPA, PCB 17-01, slip op. at 5 (Feb. 22, 2018).

17. In all respects the payment application contained the documentation required of
payment applications and the costs were at rates that would not exceed any Board regulation.
18. Furthermore, the Board had held that use of a digital camera is a reimbursable

cost. Knapp v. lllinois EPA, PCB 2016-103, slip op at pp. 6-7 (Sept. 22, 2016). It was used

herein to provide evidence of visible contamination in the excavation and the sheen on the water.
19. The subject Illinois EPA letter was received by certified mail on March 26, 2018,

and therefore the appeal deadline is April 30, 2018, and this appeal is thus timely.
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WHEREFORE, Petitioner, YONGXIN ENTERPRISES, INC., prays that: (a) the Agency
produce the Record; (b) a hearing be held; ( c¢) the Board find the Agency erred in its decision,
(d) the Board direct the Agency to the application for payment as submitted, (e) the Board award
payment of attorney’s fees; and (f) the Board grant Petitioner such other and further relief as it
deems meet and just.

YONGXIN ENTERPRISES, INC.,
Petitioner

By its attorneys,
LAW OFFICE OF PATRICK D. SHAW

By:  /s/ Patrick D. Shaw

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com
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