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PRE-FILED TESTIMONY OF STEPHEN A. BEVERLY

GoodMorning, my nameis StephenBeverly. I currentlyserveasSenior

EnvironmentalCounselfor SouthernDivision, NavalFacilities EngineeringCommand,in

Charleston,SouthCarolina. My primaryareasofresponsibilityincludeprovidinglegal

counselto thepersonnelin SouthernDivision’s environmentaldepartmenton matters

involving compliancewith applicablefederalandstatelawsandregulationsaswell as

DepartmentoftheNavy (‘Navy’) and Departmentof Defense(“DoD”) policiespertaining

to environmentalcompliance,environmentalrestorationandpropertydisposalmatters.

SouthernDivision servesasthefacilities engineeringandpublic worksproviderfor

all navalshoreestablishmentswithin a 26 stateAreaof Responsibility(AOR) which includes

theStateof Illinois. My testimonyheretodaywasdevelopedin consultationwith otherDoD

components. OnbehalfoftheNavy andthe othermilitary services,I want to thankyou for

theopportunityto provideourviewson theAgency’sproposedrevisionsto thePart732

PetroleumUndergroundStorageTank(LUST)regulations.

On February16,2001, theAgencyfiled aMotion to AmendtheproposedLUST

rulemakingin order to provide relieffor thefederalcommunityfrom thespecific

requirementthatNo FurtherRemediation(NER) lettersbe “perfected”by recordingthem

in countylandrecords. As will be discussedin testimonyto be providedshortlyby a

representativeoftheGeneralServicesAdministration,that recordingrequirementwas



problematicfor federallandholdingentitiesaswe do not generally“own” thefederallands

on whichweoperateandthereforehaveno legalauthorityto recordrestrictionson their

futureuse. My focustodayis to indicateour supportfor theAgency’sMotion to Amendwith

minor amendmentswhichI havejustprovidedasExhibit 1. I appreciatethis Board’s

willingnessto listen to our thoughtsin that regard.

I. Preferencefor Risk-BasedCleanups

SouthernDivision’s experienceat sitesthroughoutourAOR is thatunderappropriate

circumstances,risk-basedsitecleanupscanbe aprotective,timely andcost-effective

alternativeto moreextensiveandpotentiallycostprohibitive remedialmeasureswhichmay,

or maynot, ultimatelypermit unrestrictedfuture landuses.Wewishto have

the flexibility affordedby this approachfor LUST sitesin Illinois wherewe andtheAgency

agreethat useofarisk-basedcleanupapproachwill protecthumanhealthandthe

environmentandis practicable.Unfortunately,unlessthechangesproposedin therecent

Motion to Amendbroughtforth by theAgencyareadopted,ourfuture ability to do sowill be

jeopardizedsincetheexisting regulationsin SubpartGof Part732 containspecificdeed

recordationrequirementswhich wearelegally precludedfrom satisfying. All that we in the

federal communityseekis thesameability which is beingaffordedthosein privateindustry

to be ableto closeout our LUST siteswith full Agencyconcurrenceutilizing theconceptof

risk-basedremediation.

II. Why an exceptionshould be madefor federal facilities

Becauseweareaskingthis Boardto adoptan alternativeapproachto theNER

recordationrequirementcontainedin theexistingLUST regulations,weunderstandthat we
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needto explainto you howwewill ensurethefuture maintenanceof whateverlanduse

restrictionssucha recordedinstrumentwould otherwisehavelawfully imposed.

In lieu ofrecordingNFR letterscontainingspecificlanduserestrictions,wehave

proposedto theAgencyuseof a tn-partyMemorandumof Agreement (MOA) betweenthe

federallandholdingagency,U.S. EPA Region5 andtheAgency. We haveexecutedsuch

agreementsin otherU.S. EPA Regionsandmoreimportantly,this Boardrecentlyapproved

of theiruseundertheamendedTACO Regulationsasaform ofinstitutionalcontrol.

Undersuchfacility specificMOAs, DoD facilities within theStatewould commit

to, amongotherthings,certainperiodicsite inspectionand reportingrequirementsso asto

ensurethat our facility personneladequatelymaintainthosesiteremedy-basedLUCs

necessaryfor long termprotectionof humanhealthandthe environment.I haveprovidedas

Exhibit 2, amodelMOA for your consideration.Theprovisionscontainedwithin this model

werenegotiatedbetweenDoD, U.S. EPA Region5 andAgencyrepresentativesandare

consistentwith DoD policy promulgatedin January2001on theestablishmentof landuse

controlsin consultationwith appropriateenvironmentalregulatoryagencies. I havealso

broughtwith metodayandhavemarkedasExhibit 3, severalcopiesofthatpolicy shouldthe

Boarddesireto reviewthesame.

We believetheMOA conceptprovidesa soundalternativeapproachto requiringNFR

recordation. Moreover,theMOA makesclearthat compliancewith its provisionsis a

prerequisitefor continuedvalidity ofthoseNFR letterswhich would be issuedby theAgency

for thesiteswhichwould be encompassedundersuchan agreement.

3



III. Conclusion

In conclusion,weareproposingwith full Agencyconcurrence,that thePart732

LUST regulationsbe revisedto exemptfederalfacilities from theaforementioned

NER recordationrequirementsubjectto agivenfacilitys executionof, andsubsequent

compliancewith, a tn-partyLUC MOA with theAgencyandU.S.EPA.

Respectfullysubmitted,

UNITED STATES OFAMERICA,
DEPARTMENTOF THE NAVY,

By: /4-
Oneof its Attorneys

StephenA. Beverly
SeniorEnvironmentalCounsel
SouthernDivision,
NavalFacilitiesEngineeringCommand
2155 EagleDrive
NorthCharleston,S.C.29406
Telephone: (843)820-5708
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Goodmorning,my nameis RichardR. Butterworth,Jr. I ama SeniorAssistantGeneral

Counselin theOffice ofGeneralCounsel,GeneralServicesAdministration(“GSA”). My

testimonyis providedonbehalfoftheGSA.

I havebeenanemployeeoftheGSA for 13 years,andhavebeenin my currentrole for

thepastfive years. In additionto otherduties,I serveaschiefcounselfor theOffice ofProperty

Disposalwithin thePublicBuildingsService,GSA. In thatcapacity,I amresponsibleforpolicy

development,legislativeinitiatives,regulatoryinterpretationandadoption,overallprogramlegal

review,andfor individual realpropertydisposalactions.

I. Background

To givesomebackgroundto my testimonyheretoday,on February16,2001, theIEPA

(“Agency”), filed aMotion to Amendits proposedrulemakingfiled with theBoardbackon

December6, 2000,whereincertainamendmentsto thePart732 LUST regulationswereproposed

for Boardadoption.ThatMotion seeksto amendSubpartG, Sections732.702through732.704

to adoptlanguagesimilar in manyrespectsto that adoptedby theBoardin its RulemakingROO-



19(A) whichmadecertainamendmentsto theTACO rulesset forth in Part742. More

specifically,theAgency’sMotionwouldprovideanexemptionfor federallandholdingagencies

from therequirementto “perfect” all No-Further-Remediation(“NFR”) lettersissuedby the

Agencyby recordingthe samein thecognizantCountyRecordersOffice. Foranyfederal

installationin theStateto be entitled to this exemption,it mustenterinto aMemorandumof

Agreement(“MOA”) with theAgencywhich would containcertainperiodicsite inspectionand

reportingrequirements.I amheretodayto testif~i in supportofthatMotion to Amendandto

explainwhy suchreliefis necessary.

II. Why Federal Installations Needa Recording Exemption

FederalInstallationsin Illinois needtheproposedrecordingexemptionbecauseunlike

privately-ownedfacilities, certainlegallimitations existon theability of federalagenciesto deed

recordlanduserestrictionson federalpropertiesto be retainedin federalhands.To understand

thescopeof federalagencyrealpropertymanagementauthority,it mustfirst berecognizedthat

thoserealpropertieswhich thevariousfederalagenciesoccupyorotherwisecontrolarenot

“owned” assuchby them,but ratherby theUnitedStatesassovereign.This is simplybecause

theultimateauthorityto manageall federally-ownedlandrestswith Congresspursuantto the

PropertyClauseoftheU.S. Constitution(Article IV, Section3) andCongresshasnotchosento

assignownershipover federallandsto anyparticularagencyoragencies.

GSA derivesits particularauthoritiesto manageanddisposeoffederallandsfrom the

FederalPropertyandAdministrativeServicesAct of 1949,asamended,thesamestatuteunder

which GSA wasestablished.See40 U.S.C. §§ 471 et. seq.(hereafter“PropertyAct”). Oneof
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theprinciplepurposesofthePropertyAct wasto provideeconomiesof scaleandconsolidation

ofresourcesandauthoritieswithin theFederalGovernment.Oneofthosekeyareasof

consolidationwastheauthorityto manageanddisposeofrealproperty. Specifically,GSAwas

authorizedto ensuretheeffectiveutilization of“excess”realproperty(propertywhich a

landholdingagencyhasdetenninedis no longerneededto accomplishits particularmission)and

theefficientdisposalof“surplus” realproperty(excesspropertyfor which thereis no other

federalagencyneed). See40 U.S.C. §§ 483, 484. GSA is authorizedto providethesefunctions

for all federalexecutiveagencies.Therefore,unlessan agencyhasspecificauthorityto dispose

of realproperty,oncea landholdingagencyhasdeterminedthatthepropertyis excessto its

needs,it mustturnthepropertyoverto GSAfor disposition.

TheDepartmentofDefense(“DOD”) is in auniquesituationin theFederalGovernment

in thatit hasa specificdelegationofthesamepropertyandmanagementfunctionsasGSAbut

onlywith regardto closingorrealigningbasepropertiesidentifiedunderoneofthevariousBase

ClosureandRealignment(“BRAC”) statutespassedby Congressin recentyears. Therefore,in

thoselimited circumstances,DOD canactasboththelandholdinganddisposalagency- in

effect,steppinginto theshoesofGSA.

While it is truethatCongresshaschosenonotheroccasionsto grantcertainspecific

propertymanagementauthoritiesto otherfederalagencies,including theDOD, thescopeof

thoseauthorizationshasbeenvery limited. For example,federalagencieshavethegeneral

authorityto grantutility easementsorright-of-wayson retainedlandsto thirdparties.However,

theDepartmentofJusticehaspreviouslydeterminedthattheauthorityCongressprovidedto
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agenciesto executethesetypesofinstrumentsdoesnot extendto otherbroaderdisposalsof

propertyinterests.Consistentwith theprovisionsofthePropertyAct, GSAviewsthedeed

recordingofspecificlanduserestrictions(e.g.,futureindustrialuseonly limitations orwell

installationprohibitions)asconstitutinga“disposal”of afederalpropertyinterest. Thus,only

GSA andnot individual landholdingAgenciescanimposesuchrestrictionson activeinstallation

properties.

GSA haschosennot to delegatetheauthorityto landholdingagenciesto recordlanduse

restrictionsthat would runwith the landin perpetuityfor threeprincipalreasons.First, we

believeit would becontraryto Congressionaldesiresasto who shouldholdpropertydisposal

authority. In thecaseof DOD,thefactthatCongresshasonly chosento expresslygrantthat

agencyfull propertydisposalauthorityin thecontextofBRAC realestateactionsclearly

indicatesthatit wasnot theirintentfor DOD to havethosesameauthoritiesin thecontextof

managingactivebaseproperties.Secondly,GSAbelievesthatrecordedlandusagerestrictions

shouldonlybeagreedto in thecontextofan actualpropertydisposal,sothat suchrestrictions

cantruly reflecttherisksassociatedwith knownsiteconditionsin thecontextofaparticular

contemplatedreuseofthepropertyratherthansomehypotheticalusein thefuture. At thetime

ofpropertydisposal,GSAoranylandholdingagencywith disposalauthoritycouldreviewthe

institutionalcontrolspreviouslyset in placeduringthe landholdingagency’suseoftheproperty

and determine,with appropriateregulatoryagencyinput,whetherthosecontrolsshouldremain

andbecomepermanentuserestrictionsorbemodifiedin orderto betruly protectivein the
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contextofthependingreuse. And finally, GSAstronglybelievesthereareothereffectivemeans

to imposeuserestrictionson federalpropertywithoutrequiringthat thoserestrictionsbe

recorded.An examplewouldbetheMOA conceptdevelopedby DOD andproposedto the

Agencyandwhichhasnow beenincorporatedinto thenewTACO rules.

We believeit importantto point out that in additionto thosespecificsiteinspectionand

reportingrequirementswhichtheaforementionedagreementsmight encompass,two federal

laws,namelyCERCLA andNEPA, independentlyimposecertainpre-propertydisposalrelated

noticeobligationson federallandholdingagenciesnot similarly imposedonprivateentities.For

example,CERCLA Section120(h)(3)requiresfederalagenciesdisposingofsurpluspropertiesto

specificallystatein theform ofadeedcovenantthatall remedialactionnecessaryto protect

humanhealthandtheenvironmentwith regardto identifiedhazardoussubstanceactivity has

beentakenprior to conveyance.TheUnitedStatesalsocommitsto returnto thepropertyto

correctanyotherhazardoussubstanceconditionfrom prior federalactivity thatwasnot

previouslyidentified.

Secondly,federallandholdingagenciesmustcomply with theNationalEnvironmental

PolicyAct (“NEPA”) in thecontextofmakingclosureand“excessing”decisions.UnderNIEPA,

federalagenciesarerequiredto assesspotentialimpactsto the “quality ofthehuman

environment”from theproposedfederalclosureanddisposalactions. Thus,if anyinstitutional

controlswouldbeaffectedby an agency’sdecisionto closeaparticularfacility orto declare

propertyexcess,the landholdingagencymustevaluatethoseimpactsandallow public comment

on that evaluation.GSAmustalsocomplywith NEPA for ourdisposalactionsand,if thereis
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contaminationin placeon propertyGSA is disposing,weroutinelynotify theappropriateState

regulatoryagencyto obtaintheir inputon theneedfor landuserestrictionson theproperty.

In light ofthe foregoing,GSA urgestheBoardto adopttheamendmentsreflectedin the

Agency’sFebruary16, 2001Motion to Amend. GSA believesthattheseamendmentswill

adequatelyaddressthefederalcommunity’sconcernsregardinglimitations on ourability to

perfectNFR lettersthroughdeedrecordationwhile establishingaprocessfor ensuringfederal

agencymaintenancewith JEPAoversightofall LUST siterelatedlandusecontrols. Underthis

amendment,anNFRletterwouldbedeedrecordedif andwhenanysite to whichtheypertained

wastransferredby deedfrom thefederalgovernmentto any non-federalentity.

In conclusion,weatGSA supporttheAgency’sproposalto modify theproposedLUST

rulesto takeinto accounttheuniqueauthorities-providedto, andresponsibilitiesimposedupon,

federalagencies’managementof federalrealproperty.I appreciatetheopportunitytheFederal

Governmenthashadto work with theBoardandtheAgencyto resolvetheseissuesandI thank

you for theopportunityto presentthis testimonyto you today.

Office oftheGeneralCounsel
GeneralServicesAdministration
1800 F Street,N.W., Room4129
Washington,D.C. 20405
(202)501-4436
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BeverlyandRichardR. Butterworth,Jr.,andAppearanceofStephenA. BeverlyandRichardR.
Butterworth,Jr.,copiesofwhich areattachedhereto,upontheattachedServiceLi~t via First
ClassU.S. Mail, postageprepaid,atNorthCharleston,SouthCarolina, this~~‘d~y of March
2001.
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