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BEFORETHE ILLINOIS POLLUTION CONTROLBOAI~iY~OFFICE

MAR 31 2003
THE CITY OF KANKAKEE, an Illinois )
MunicipalCorporation ) STATE OF (LLINOIS

) Pollution control Board
Petitioner )

v. ) No. PCB03-125
)

COUNTY OF KANKAKEE, a bodypolitic and ) (Third-PartyPollution ControlFacility
Corporate;KANKAKEE COUNTYBOARD; ) Siting Appeal)
AndWASTE MANAGEMENT OFILLINOIS, )
INC., )

Respondent )

)
MERLIN KARLOCK, )

Petitioner )
)

v. ) No. PCB03-133
COUNTY OF KANKAKEE, a bodypolitic and ) (Third-PartyPollution ControlFacility
Corporate;KANKAKEE COUNTYBOARD; ) Siting Appeal)
And WASTEMANAGEMENT OF ILLINOIS, )
INC., )

Respondent )

)
MICHAEL WATSON, )

Petitioner )
)

v. ) No.PCB03-134
COUNTY OFKANKAKIEE, a body politic and ) (Third-PartyPollution ControlFacility
Corporate;KANKAKEE COUNTY BOARD; ) SitingAppeal)
And WASTEMANAGEMENT OFILLINOIS, )
INC., )

Respondent )

KEITH RUNYON, )
Petitioner )

)
v. ) No. PCB03-135

COUNTY OFKANKAKEE, abodypolitic and ) (Third-PartyPollution ControlFacility
Corporate;KANKAKEE COUNTY BOARD; ) Siting Appeal)
And WASTE MANAGEMENT OF ILLINOIS, )
INC., )

Respondent )



) CLERK’S OFFICE
WASTE MANAGEMENT OF ILLINOIS ) MAR 312003
INC., Petitioner ) STATE OF IWNOIS

) Pollution Control Board
v. ) No. PCB 03-144

) (Pollution Control Facility
COUNTY OF KANKAKEE, ) Siting AppealConsolidated)

)
Respondent )

NOTICE OF FILING

To: SeeAttachedServiceList

PLEASETAKE NOTICE thatonMarch27, 2003 therecausedto be filed via U.S. Mail
with theIllinois Pollution ControlBoardanoriginal and9 copiesofthe following document,a
copyofwhich is attachedhereto:

Responseto Motion to DismissPetitionfor ReviewFiled by TheCity ofKankakee

Respectfullysubmitted,

TheCity ofKankakee

By: ____________

Attorneyf r City ofKa ~tkee

Preparedby:
L. PatrickPower#2244357
CorporateCounsel
956 North Fifth Ave.
Kankakee,IL 60901
(815) 937-6937
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection 1-109of the Illinois Code
ofCivil Procedure,herebyunderpenaltyofperjuryunderthe lawsofthe UnitedStatesof
America, certifiesthat onMarch27, 2003, acopyof the foregoing Responseto Motion
to DismissPetitionfor ReviewFiled by theCity ofKankakeewasservedupon:

DorothyM. Gunn, Clerk
Illinois Pollution ControlBoard
JamesThompsonCenter
100W. RandolphSt., Suite11-500
Chicago,IL 60601-3218

CharlesF. Heisten
AttorneyatLaw
P.O.Box 1389
Rockford,IL 61105-1389
Attorneyfor KankakeeCountyBoard

KennethLeshen
OneDearbornSquare,Suite550
Kankakee,IL 60901
(815)933-3385
(815)933-3397 Fax

George Mueller
Attorney at Law
501 State Street
Ottawa,IL 61350
(815)261-2149
(815)433-4913 Fax

Keith Runyon
1165PlumCreekDr. #D
Bourbonnais,IL 60914
(815)937-9838
(815)937-9164 Fax

Donald J. Moran
Attorney atLaw
161 N. Clark, Suite 3100
Chicago,IL 60601
(312)261-2149
(312) 261-1149 Fax

ElizabethHarvey,Esq.
OneIBM Plaza,Suite2900
330N. Wabash
Chicago, IL 60611
(312) 321-9100
(312) 321-0990 Fax

Jennifer J. Sackeft Pohlenz,
Attorney at Law
175 W. Jackson Blvd., Suite 1600
Chicago, IL 60604
(312) 540-7540
(312) 540-0578 Fax

KennethA. Bleyer
AttorneyatLaw
923 W. GordonTer. #3
Chicago,IL 60613-2013

PatriciaO’Dell
1242 ArrowheadDr.
Bourbonnais,IL 60914

BradHalloran,HearingOfficer
Illinois PollutionControlBoard
100 W. RandolphSt., Suite 11-500
Chicago, IL 60601-3218

By depositingacopythereof, enclosedin an envelopein the United States Mail at Kankakee,
Illinois, proper postage prepaid,before the hour of 5:00 p.m., on

27
th day of March 2003,

addressedas above.

ofMarch2003.

Preparedby: L. PatrickPower
AssistantCity Attorney
956 N.Fifth Avenue
Kankakee,IL 60901
(815) 937-6937

KennethA. Leshen
AssistantCity Attorney
OneDearbornSquare,Suite550
Kankakee,IL 60901
(815)933-3385
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WASTE MANAGEMENT OF ILLINOIS ) MAR 312003
INC., ) STA~EOF ILLINOIS

Petitioner ) Pollution ControlBoard
)

v. ) No. PCB 03-144
) (Pollution Control Facility

COUNTY OF KANKAKEE, ) Siting AppealConsolidated)
)

Respondent )

RESPONSETO MOTION TO DISMISS
PETITION FOR REVIEW FILED BY THE CITY OF KANKAKEE

Now comesCity of Kankakee,a Municipal Corporation,(“City”), by and throughits

attorneys,L. Patrick Power and KennethA. Leshen,AssistantCity Attorneys, and files this

responseto the Motion to DismissPetition for Review filed by the City of Kankakee, and in

supportthereof,statesasfollows:

I. THE ABOVE REFERREDTO MOTION WAS NOT FILED IN A TIMELY

MANNER IN ACCORDANCE WITH THE PROVISIONS OF THE ILLINOIS

POLLUTION CONTROL BOARD RULE 101.506.

A. Rule 101.506requiresthat all Motions suchasthe one filed by the County of

Kankakeemustbe filed within 30 daysafter serviceofthe challengeddocument,

unlesstheBoarddeterminesthatmaterialprejudicewould result.

B. In this case,noticewasserveduponMovant on February20, 2003. Themotion in

questionwas filed more than 30 daysafter serviceof the City of Kankakee’s

Petitionfor Review. (SeeExhibit 1 attached)

II. THE POLLUTION CONTROL BOARD HAS ALREADY DETERMINED

THAT THE CITY OF KANKAKEE IS A PROPER PARTY TO THIS PROCEEDING

AND HAS ACCEPTED ITS PETITION IN THE ORDER OF MARCH 6, 2003.

A. The Order statesin pertinentpartasfollows:
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“For thereasonsset forth below, theBoard acceptsthepetitionsfor
hearing and consolidatesthe proceedingson the Board’s own
motion.”

B. In acceptingthePetition,the Boardhasfound that thePetitionersatisfies

all of the requirementsof 415 ILCS 5/40.1(b) and is therefore not

“duplicitousor frivolous”.

C. Said Order further finds that the Petition of the City of Kankakeemeets

the contentrequiredof 35 Ill. Adm. Code 107.28, including the fact that

thePetitioneris so locatedasto beaffectedby theproposedfacility.

III. THE CITY OF KANKAKEE HAS STANDING TO APPEAL THE

DECISION OF THE COUNTY OF KANKAKEE APPROVING THE SITING IN THIS

CAUSE TO THE POLLUTION CONTROL BOARD, IS WITHOUT MERIT, BECAUSE

IT MEETS THE REQUIREMENTS OF 415 ILCS 5/40.1(b).

A. In this case,the City ofKankakeefiled asanobjectorandfully participatedin the

siting hearingsheldin this causepursuantto the rules establishedby the County

Boardof KankakeeCounty and in accordancewith the provisionsof 415 ILCS

5/39.2. No party, including KankakeeCounty, objectedto the City ofKankakee

participatingas anobjector.

B. After fully participatingin said siting hearings,without objection, the City of

Kankakeefiled its Petitionto ReviewtheCountyBoard’sdecisionapprovingthe

siting with the Illinois Pollution ControlBoardpursuantto theprovisionsof 415

ILCS 5/40.1(b).

C. Saidsection5/40.1(b)readsin pertinentpartasfollows:

A third party other than the applicantwho participatedin the
public hearingconductedby the countyboardor governingbody
ofthemunicipalitymay,within 35 daysafterthe dateonwhich the
local siting authoritygrantedsiting approval,petitiontheBoardfor
a hearing to contest the approval of the county board or the
governingbody of themunicipality. UnlesstheBoard determines
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thatsuchpetitionis duplicativeor frivolous, orthatthepetitioneris
so locatedasto notbe affectedby theproposedfacility, theBoard
shallhearthe petitionin accordancewith the termsof subsection
(a) of this Section and its procedural rules governing denial
appeals,suchhearingto bebasedexclusivelyon the recordbefore
countyboardorthegoverningbodyofthemunicipality.

D. The County of Kankakee’sMotion doesnot arguethat the City of Kankakee’s

Petitionis “duplicative” or “frivolous”. ThePollution ControlBoard’sOrderof

March 6, 2003,makesthis specific finding.

E. The City of Elgin casecited by Movant is inapplicableto this case. That case

involvedto acontestofa zoningamendmentpassedby an agencycalledtheSolid

Waste Agency of Northern Cook County (SWANCC), which was a zoning

approvalfor a constructionof a landfill. Ratherthanappealthat decisionto the

Illinois Pollution Control Board, the objectorschoseto file suit in the Circuit

Courtof Cook County. The CountyCourt dismissedthis actionwith prejudice.

In supportof its position, the Plaintiff-AppellantarguedthatBarrington Hills v.

Village of Hoffman Estates,81 Ill. 2d 392 and Hickory Hills v. Village of

Bridgview, 67 Ill. 2d 399, allowedthem to appealsuchdecisionsto the Circuit

Court. The Elgin Court distinguished these cases by indicating that they were

zoningdecisionsthat did not involve the siting of a solid wastedisposalfacility

and did not otherwiseimplicate the Illinois EnvironmentalProtectionAct (Page

65 of saiddecision). The Courtsthen indicatedthat “. . . the 1981 amendments

provided that the local governmentdecisionsapprovingthe siting of pollution

control facilities are appeallableto the Pollution Control Board. (415 ILCS

5/40.1(b))”. Only thedecisionofthePollution Control Boardis appealableto the

Court.

F. In this case,the City of Kankakeehasappealedto the Pollution controlBoard, as

calledfor in City ofElgin v. CountyofCook.
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G. Further, City of Elgin v. County of Cook relatesto Section 39.2 (c) of the

EnvironmentalProtectionAct. (Page70 of said case) This caseat bar, is an

appealfrom a decisionunder39.2 of the EnvironmentalProtectionAct. The

latterprovidesfor broadpublic input; theformerdoesnot.

H. Sincethe City of Kankakeewasallowedto participateby the County in these

hearingsasan objector, and sincethe issueof lack of standingwas not raised

prior to the hearingby the County, that issueif it hasanymerit whatever,was

waived,exceptfor thegroundscontainedin Section5/40.1(b).

IV. THE CITY OF KANKAKEE IS SO LOCATED AS TO BE SIGNFIANTLY

AFFECTED BY THE PROPOSEDFACILITY.

A. Movant citesOgle CountyBoardv. Pollution ControlBoard, 272Ill. App. 184 in

supportofthepropositionCity ofKankakeeis so locatedasto not be affectedby

the proposedfacility. In the Ogle Countycase,the Court found that an objector

namedCarmichael,who lived 10 miles from theproposedfacility andwhowasa

director and shareholderin a bank located approximately4 miles from the

proposedfacility andwho wasa directorat agrainelevatorlocated2.5 miles from

the landfill was~ a person“so locatedas to not be affectedby theproposed

facility.” (page190 ofsaiddecision)

B. In the caseat bar, the City of Kankakee’s interest aredramaticallyaffected:

(i) theCity’s boundarylines runapproximatelyonemile from theproposedsite in

this case; (ii) propertyvalues,traffic congestionand safetyhazardscausedby

improperdesignor operationof any facility on the proposedsite could clearly

affect the interestof the City ofKankakeewhoseboundarieslie so closeto said

proposedcite; (iii) the City of Kankakeetakes it drinking water from the

KankakeeRiver,which receiveswaterfrom theproposedsite. Any run-offfrom

the proposedfacility andtherun-off from the existing facility or pollution of the

aquiferunderlyingthe site andthe entire County of Kankakeeasa resultof the
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unsafedesignor operationofthe facility would directly affect the health,safety

andwelfareof theCity ofKankakee’s citizens;(iv) theproposedsite is within the

mile and one-halfzoningjurisdictionofthe City ofKankakee.

WHEREFORE,the City of Kankakeeprays that the Motion to Dismiss filed hereinby

theCountyofKankakeebeeitherdismissedor denied.

Respectfullysubmitted,

TheCity ofKankakee

By __________________________

Preparedby:
L. PatrickPower#2244357
CorporateCounsel
956 North Fifth Ave.
Kankakee,IL 60901
(815) 937-6937
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THE CITY OF KANKAKEE, an Illinois
Municipal Corporation

VS.

)
)
)
)

No. PCB’

(Pollution Control Facility
Siting Appeal)

RE CE ~V EDCLERK’S OFFICE

FEB 2 0 2003
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD STATE OF ILLINOIS

Pollution Control Board

)
)

Plaintiff )
)
)

COUNTY OF KANKAKEE, .a body politic and
Corporate; KANKAKEE COUNTY BOARD;
And WASTE MANAGEMENT OF ILLINOIS,
INC.,

Defendants )

NOTICE OF FILING

To: SeeAttachedServiceList

PLEASE TAKE NOTICE that onFebruary20, 2003 therehascausedto be filed via U.S. Mail
with theIllinois Pollution Control Board, anoriginal of the following documents,a copyofwhich are
attachedhereto:

PETITION FOR HEARINGTO CONTESTSITELOCATION AJ’PROVAL

By: __________

Attorney

ua. .u.

STATE OF ILLINOIS )
)ss
)

The undersigned,beingfirst duly sworn,statethat I servedatrueandcorrectcopyof the aforegoingNotice,togetherwithacopy
of eachdocumentrefçrredjotherein,upontheperson(s)indicatedat their address(es)in ~catedby mailing in Kankakee,Illinois, before
6:OOP.M.ontheq’OlJ.~ day of February2003. a?
SUBSCRIBEDAND SWORNTO beforemethis

COUNTY OF KANAKKEE

Preparedby:
L. PATRICK POWER#2244357
ATTORNEY AT LAW
956 NORTHFIFTH AVENUE
KANKAKEE~ILLINOIS 60901
(815)937-693‘7

Proofof Service

‘~. /



SERVICELIST

Karl Kruse,Charman
KankakeeCountyBoard
189E. CourtSt.
Kankakee,IL 60901

CharlesF. Heisten
AttorneyatLaw
P.O.Box 1389
Itockford]L 61105-1389
Attorneyfor Kankakee CountyBoard
Fax;(815) 963-9989

EdwardSmith
450EastCourtSt.
!Cankakee,JL 60901
Ynn1c~i1ceeCountyState’sAttorney
Fax: (815) 937-3932

L. PatrickPower
Attorney atLaw
956NorthFifthAvenue
Kankakee, IL 60901

LelandMilk
6903 S..R.oute45-52
Chebanse,IL 60922

KeithRunyon
1165 Plum Creek Dr.
Bo~irbonnais,IL 60914

DonaldJ.Moran
AttorneyatLaw
161 N. Clark,Suite3100
Chicago,IL 60601
Attorney for WasteManagementof fllinois
Fax: (312)261-1149

Bruce Clark
KankakeeCounty Clerk
189 E. CourtSt.
Kankakee,IL 60901
Fax: (815)939-8831

JenniferJ. SackettPoblenz
Attorneyat Law
275 W. JacksonBlvd.., Suite1600
Chicago.IL 60604
Attorneyfor Mike Watson
Fax (312)540-0578

KennethA. Bleyer
AttorneyatLaw
923 W. Gordon Ter. #3
Chicago,IL 60613-2013

PatriciaO’Dell
1242ArrowheadDr.
Bourbonnais,IL 60914

George Mueller
Attorney at Law
501 State Street
Ottawa, IL 61350

/
TOTflL P.02



- .

• CLERK’S OFFICE
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STATE OF ILLINOIS
Pollution Control BoardBEFORETHE ILLINOIS POLLUTION CONTROLBOARD

THE CITY OFKANKAKEE, an Illinois )
Municipal Corporation )

)
Plaintiff )

VS. ) No. PCB ~
)

COUNTY OF KANKAKEE, a body politic and ) (Pollution Control Facility
Corporate; KANKAKEE COUNTYBOARD; ) SitingAppeal)
And WASTEMANAGEMENT OFILLINOIS, )
INC., )

Defendants )

PETITION FORHEARING
TO CONTESTSITE LOCATION APPROVAL

Now comesPetitionerCity of Kankakee,a Municipal Corporation,(“City”), by and

throughits attorneys,L. PatrickPowerand KennethA. Leshen,AssistantCity Attorneys,and

respectfullyrequestsa hearingto contestthe decisionof theKankakeeCountyBoard(“County

Board”) grantingsitelocationapprovalfor a newregionalpollutioncontrol facility. In support

of thisPetition,theCity statesasfollows:

1. This petition is filed pursuant to Section 40.1 of the Illinois Environmental

ProtectionAct, (the“Act”) (415 TLCS 5/40.1).

2. On August 16, 2002, Waste Managementof Illinois, Inc. (“WMII”) filed an

applicationwith the County Board for a new regionalpollution control facility immediately

adjacentto its existinglandfill.

3. On January31, 2003, following service and publication of notice and public

hearingsconductedbefore the County Board, the County Board formally approvedthe siting

request. A true and correctcopy of the decisionof the County Board is attachedheretoand

incorporatedhereinasExhibit A.

4. TheCity appearedandparticipatedin thehearingsheldbeforetheCountyBoard.
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5. The City contestsand objectsto the County Board’ssiting approvalbecausethe

siting processand proceduresused by the County Board in reaching its decision were

fundamentalunfair for thefollowing reasons:

(a) MembersoftheCountyBoardprejudgedthesitingapplication;

(b) TheCountyBoarddidnot makeavailableto thepublic requireddocuments;

(c) Proceduralirregularitiesrenderedthehearingsfundamentallyunfair; and,

(d) The applicationwas not completeand neither the County Board nor WMII

followedthelocal sitingordinancerequirements;

6. The City further contestsand objects to the County Board’s siting approval

becausethe CountyBoard lackedjurisdiction to conductthe siting hearingandbecauseofthe

failure ofWMII to givestatutorynoticeto eachoftherequiredparties.

7. The City further contestsand objects to the County Board”s siting approval

becausetheevidencepresentedby WMII failed to establishthatWMII metthe following criteria

asestablishedin §39.2 oftheAct, to wit:

(A) That thefacility is so designed,locatedandproposedto beoperatedthat the

public health, safetyand welfarewill beprotected.

Specifically, the evidencesubmittedby WMII andconsideredby the CountyBoard fell

short in oneormoreofthefollowing particulars:

(i) WMII hasmischaracterizedthe permeability,thicknessandregularityofthe in

situmaterialsrelieduponto protectthepublic safety;

(ii) Thegroundwaterimpactassessmentis basedon incorrectinput parametersand

is thusofno value;

(iii) Theinwardhydraulicgradientis not sufficientlyestablishedor understood;and,
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(iv) The regionalbedrockaquiferunderneaththe existing adjacentfacility hasbeen

contaminatedand impactedby theexisting facility and the safetyof leachaterecirculationand

theproposedtie-in ofthenewfacility to theold facility havenot beenestablished.

(v) No statistics or testimonywere presentedby WMII to show the effects of

recirculationof leachateuponthesafeoperationofthefacility.

(vi) WMII failed to submit any plans whateverfor monitoring the site during its

operationforradioactivewaste.

(vii) WMII failed to do a piezometricsurfacemapofthe claybeneaththe liner in the

proposedplan.

(viii) WI’vffl failed to providedatathat would establishthat theproposedgroundwater

monitoringsystemwouldbe effective.

(B) That thefacility is locatedsoasto soasto minimize incompatibilitywith the

characterof the surroundingarea and to minimize the effect on the value of the

surroundingproperties.

Specifically, the evidencesubmittedby WIvilI and consideredby the County

Boardfell shortin oneormoreofthefollowing particulars:

(i) WMII’s expert witness, J. ChristopherLannert failed to testify as to the plan

“minimizing incompatibility” andthereforedid notspeakto this criterionat all.

(ii) WMII’s expertwitness,PatriciaGarr,misrepresentedhercredentialsasanexpert

andfurther,her analysisof theestimatedeffectoftheproposedfacility on thevalueof farmland

andresidentiallandin theareais unpersuasive.

(C) That the plan of operation for the facility is designedthe minimize the

dangersto thesurroundingareafrom fire, spills, or otheroperationalaccidents.

~ ~ .L~ —

PAGE ~ .~_.~.__J’~GES 3



7

(D) That the traffic patterns to or from the facility is so designedasto minimize

the impact ofthe existing traffic flow.

8. The City furthercontestsandobjectsto theCountyBoard’ssiting approval

becausethe proposedfacility is not consistentwith the County Solid WastePlan in that it

prohibits locationofa newregionalpollution controlfacility abovea majoraquiferandbecause

no PropertyvalueGuaranteeprogramwas independentlypreparedandapprovedby the County

Board.

WHEREFORE,theCitypraysthattheBoardenterits orderasfollows:

A. Settingfor hearingthis contestoftheCountyBoardSitingDecision;

B. ReversingtheCountyBoard’ssiting decision;and

C. Providing for suchother and further relief as this Board deemsto be just,

necessaryandproper.

Respectfullysubmitted,

TheCity ofK cc

By: _____________________________
Attorneyfor CityofKankakee

Preparedby:
L. PatrickPower#2244357
CorporateCounsel
956 NorthFifth Ave.
Kankakee,IL 60901
(815)937-6937
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