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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

RADHARANI, INC.,
Petitioner,

PCB:

(LUST Permit Appeal)

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

N N N N N N N

NOTICE OF FILING AND PROOF OF SERVICE

To:  John T. Therriault, Acting Clerk Division of Legal Counsel
Illinois Pollution Control Board Illinois Environmental Protection Agency
100 West Randolph Street 1021 North Grand Avenue East
State of Illinois Building, Suite 11-500 P.O. Box 19276
Chicago, IL 60601 Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board, pursuant to Board Procedural Rule 101.302 (d), a
PETITION FOR REVIEW OF THE AGENCY LUST DECISION, a copy of which is herewith
served upon the attorneys of record in this cause.

The undersigned hereby certifies that a true and correct copy of this Notice of Filing,
together with a copy of the document described above, were today served upon counsel of record
of all parties to this cause by enclosing same in envelopes addressed to such attorneys with
postage fully prepaid, and by depositing said envelopes in a U.S. Post Office Mailbox in
Springfield, Illinois on the 26™ day of January, 2018.

Respectfully submitted,
RADHARANI, INC.,
Petitioner,

BY: LAW OFFICE OF PATRICK D. SHAW

BY: /s/ Patrick D. Shaw

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

RADHARANI, INC.,
Petitioner,

PCB
(LUST Permit Appeal)

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

N N N N N N N N

PETITION FOR REVIEW OF AGENCY LUST DECISION

NOW COMES Petitioner, RADHARANI, INC., pursuant to Section 57.8(i) of the Illinois
Environmental Protection Act, 415 ILCS 5/57.8(i), and hereby appeals the Agency’s final
decision, refusing to pay in full an application for payment, stating as follows:

1. Petitioner is the owner or operator of a former service station in the City of
DuQuoin, County of Perry, Illinois, which has been assigned LPC # 1450105112.

2. On January 31, 2017, a release was reported at the facility from three underground
storage tanks, which was assigned Incident Number 2017-0078.

3. Shortly thereafter, Petitioner’s consultants asked for permission to remove the
canopy during early action and for an extension of the early action period to do so. According to
the request, the decision to remove the canopy was made in conjunction with the Office of the
State Fire Marshal to proceed with a safe and efficient means of removing the tanks which were
under the canopy.

4. On February 10, 2017, the Agency extended the early action period to April 30,
2017.

5. On March 24, 2017, Petitioner’s consultant submitted a 45-day report, detailing
early action activities taken up until that point in time.
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6. On April 24, 2017, Petitioner’s consultant requested additional time to complete
early action activities. According to the request, all work had been completed except for the
replacement of concrete, which had been delayed by rain. After removing the tanks and
contaminated fill material within 4 feet from the outside dimensions of the tank, soils on the
excavation walls met the most stringent remediation objectives and therefore, corrective action
would be completed upon replacement of concrete.

7. On April 28, 2017, the Agency extended the early action period to May 30, 2017.

8. On May 24, 2017, Petitioner’s consultant submitted a 45-Day Report Addendum
and Corrective Action Completion Report, detailing early action activities that had taken place
and demonstrating that site remediation objectives had been met and a no further remediation
letter could be issued.

9. On June 9, 2017, the Agency approved the submittal and issued a no further
remediation letter, which was subsequently recorded.

10.  On August 18, 2017, Petitioner’s consultant submitted an early action
reimbursement claim for $159,326.62. The report was hand-delivered and signed by an Agency
employee. A true and correct copy of the signed receipt is attached hereto as Exhibit A.

11. On December 19, 2017, which is 123 days later, the Agency approved the
application for payment in part by deducting $10,994.96. The additional withholding of the
applicable deductible is not disputed. A true and correct copy of the letter is attached hereto as
Exhibit B.

12. Pursuant to the Board’s regulations, “if the Agency fails to notify the owner or

operator of its final action on an application for payment within 120 days after the receipt of a
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complete application for payment, the owner or operator may deem the application for payment
approved by operation of law.” (35 Ill. Adm. Code 8§ 734.610(d))

13. A complete application must contain the items listed in Section 734.605(b) of the
Board’s regulations. (35 Ill. Adm. Code § 734.605(b)) The application for payment was
complete, and the Agency did not identify any listed item that was omitted, nor even cite to
Section 734.605(b).

14.  Therefore, the application for payment is deemed approved by operation of law.

15.  Alternatively, the application for payment met all applicable statutory and
regulatory requirements for reimbursement of early action activities. These requirements are set
forth in Section 734.610(a) of the Board’s regulations. (35 Ill. Adm. § 734.610(a)(1)) The
Agency did not reference Section 734.610 in its decision letter.

16. In all but the last itemized deduction involving a handling charge, the Agency
expressly conducted its review pursuant to Section 57.7(c)(3) of the Act, which governs the
review of plans and budgets. (415 ILCS 5/57.7(c)(3)) Early action activities are authorized by
statute without a plan or budget, (415 ILCS 5/57.6(b)), and review of applications for payment
are controlled by Section 57.8 of the Act. (415 ILCS 5/57.8) Yet, even while the Agency
expressly denied costs herein “that were not approved in a budget,” the letter regurgitates
boilerplate language “that no budget must be required for early action activities.” (Ex. B,
Attachment A, Item 1)

17. Similarly, Sections 734.505(a), 734.510(b), and 734.630(dd) of the Board’s
regulations apply to plans and budgets and have no applicability to applications for payment.

(35 11l. Adm. Code §734.505(a), § 734.510(b) & §734.630(dd))
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18. Furthermore, while a number of deductions claim lack of unidentified supporting
documentation, the only supporting documentation required for applications for payment is
“supporting documentation required by Section 734.605(b) of this Part.” (35 Ill. Adm. Code §
734.610(a)(1) (standards for review of applications for payment, citing 35 Ill. Adm. Code §
734.605(b)) The Agency letter does not claim that any requirements of Section 734.605(b) were
not met.

19. In all respects the costs were reasonable and supported by the application. With
respect to three more specific reductions, Petitioner states:

a. The Board has determined that charges for using a measuring wheel are not

indirect costs. Abel Investments v. IEPA, PCB 16-108 (Dec. 15, 2016)

b. The Board has determined that charges for using a digital camera are not indirect

costs. Knapp Oil Company v. IEPA, PCB 16-103 (Sept. 22, 2016)

C. The Board has determined that the Act does not require a senior account

technician to prepare technical documents. Abel Investments v. IEPA, PCB 16-

108 (Dec. 15, 2016)

d. None of the provisions cited for reducing handling charges (the last deduction)
provide any basis for the Agency’s decision.

20.  The subject Illinois EPA letter was received by certified mail on December 23,

2017, and therefore the appeal deadline is January 27, 2018, and this appeal is thus timely.
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WHEREFORE, Petitioner, RADHARANI, INC., prays that: (a) the Agency produce the
Record; (b) a hearing be held; (c) the Board find the Agency erred in its decision, (d) the Board
direct the Agency to issue a voucher for $10,994.96; (e) the Board award payment of attorney’s

fees; and (f) the Board grant Petitioner such other and further relief as it deems meet and just.

RADHARANI, INC.,
Petitioner

By its attorneys,
LAW OFFICE OF PATRICK D. SHAW

By:  /s/ Patrick D. Shaw

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com
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