
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

In the Matter of: ) 
) 

SIERRA CLUB, ENVIRONMENTAL ) 
LAW AND POLICY CENTER,  ) 
PRAIRIE RIVERS NETWORK, and  ) 
CITIZENS AGAINST RUINING THE ) 
ENVIRONMENT ) 

) PCB 2013-015 
Complainants, ) (Enforcement – Water) 

) 
v. ) 

) 
MIDWEST GENERATION, LLC, ) 

) 
Respondent. ) 

NOTICE OF FILING 

TO: Don Brown, Assistant Clerk 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph Street, Suite 11-500 
Chicago, IL 60601 

Attached Service List 

PLEASE TAKE NOTICE that I have filed today with the Illinois Pollution Control Board 
Respondent, Midwest Generation, LLC’s Motion to Clarify and Confirm the Hearing Officer’s Limitation 
on the Use of the Historic Phase I and Phase II Reports, a copy of which is hereby served upon you. 

MIDWEST GENERATION, LLC 

By:  /s/ Jennifer T. Nijman 

Dated:  November 13, 2017 

Jennifer T. Nijman 
Susan M. Franzetti 
Kristen L. Gale 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
(312) 251-5255

Electronic Filing: Received, Clerk's Office 11/13/2017



SERVICE LIST 
 
 
Bradley P. Halloran, Hearing Officer 
Illinois Pollution Control Board 
100 West Randolph Street 
Suite 11-500 
Chicago, IL 60601 
 

Lindsay P. Dubin 
Eric DeBellis and Jessica Dexter, also for Prairie 
Rivers Network and Sierra Club 
Environmental Law & Policy Center 
35 East Wacker Drive, Suite 1600 
Chicago, IL  60601 
 

Keith Harley 
Chicago Legal Clinic, Inc. 
211 West Wacker Drive, Suite 750 
Chicago, IL 60606 
 

Abel Russ 
For Prairie Rivers Network 
Environmental Integrity Project 
1000 Vermont Avenue, Suite 1100 
Washington, DC  20005 
 

Faith E. Bugel 
Attorney at Law 
Sierra Club 
1004 Mohawk 
Wilmette, IL  60091 

Greg Wannier, Associate Attorney 
Sierra Club 
2101 Webster Street, Suite 1300 
Oakland, CA  94612 
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CERTIFICATE OF SERVICE 

 
The undersigned, an attorney, certifies that a true copy of the foregoing Notice of Filing and 

Respondent, Midwest Generation, LLC’s Motion to Clarify and Confirm the Hearing Officer’s Limitation 

on the Use of the Historic Phase I and Phase II Reports was filed electronically on November 13, 2017 

with the following: 

Don Brown, Assistant Clerk 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph Street, Suite 11-500 
Chicago, IL  60601 
 

and that true copies were emailed on November 13, 2017 to the parties listed on the foregoing Service 

List. 

 
 

  /s/ Jennifer T. Nijman   
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
In the Matter of:    ) 
      ) 
SIERRA CLUB, ENVIRONMENTAL ) 
LAW AND POLICY CENTER,   ) 
PRAIRIE RIVERS NETWORK, and ) 
CITIZENS AGAINST RUINING THE ) 
ENVIRONMENT    ) 
      ) PCB 2013-015 
 Complainants,   ) (Enforcement – Water) 
      ) 
 v.     ) 
      ) 
MIDWEST GENERATION, LLC,  ) 
      ) 
   Respondent.  ) 

 
MIDWEST GENERATION, LLC’S MOTION TO CLARIFY AND CONFIRM 

THE HEARING OFFICER’S LIMITATION ON THE USE OF  
THE HISTORIC PHASE I AND PHASE II REPORTS  

 

Pursuant to 35 Ill. Adm. Code 101.502(b) and 101.626, Respondent, Midwest Generation, LLC 

(“MWG”), by its undersigned counsel, submits to the Hearing Officer this Motion to Confirm and 

Clarify the Hearing Officer’s Limitation on the Use of the Historic Phase I and Phase II Reports, 

identified as Exhibits 17D, 18D, 19D, 20D, 21, and 38. In support of its Motion, MWG states as 

follows: 

1) On October 23, 2017, the Complainants moved to admit into evidence historic Phase I and 

Phase II Reports prepared for the former owner of the stations at issue: 

a. Ex. 17D – the 1998 Phase II for the Powerton Station; 
b. Ex. 18D – the 1998 Phase II for the Will County Station;  
c. Ex. 19D – the 1998 Phase II for the Waukegan Station; 
d. Ex. 20D – the 1998 Phase II for the Joliet 29 Station; 
e. Ex. 21 – the 1998 Phase I for the Joliet 29 Station. 

(Oct. 23, 2017 Transcript, pp. 99-124, excerpt attached as Attachment A) 
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2) MWG objected to the admission of the historic Phase I and II Reports because the reports 

were not business records of MWG. The reports were prepared for a different corporate entity. 

Moreover, each report specifically states that it was prepared for the benefit of the former owner, 

and any use of or reliance upon the information by a party other than specifically named in the 

report is at the risk of the third party. (Oct. 23, 2017 Transcript, p. 117:20 – 119:2, Attachment A).  

3) The Hearing Officer initially sustained MWG’s objection to the admission of Exhibit 17D, 

18D, 19D, 20D, and 21. (Oct. 23, 2017 Transcript, p. 102:10-13, p. 112:11-14, p. 113:16-17, p. 

119:17-20, p. 124:21-23, Attachment A). 

4) Later in the proceeding, the Hearing Officer reversed his decision regarding the historic 

Phase I and Phase II Reports and ruled to admit Exhibits 17D, 18D, 19D, 20D, and 21 into evidence 

over MWG’s objections. (Oct. 23, 2017 Transcript, p. 126:6-14, Attachment A) 

5) Following that reversal, counsel for MWG made the following request which was granted 

by the Hearing Officer and affirmed by counsel for Complainants: 

MS. NIJMAN: We would ask that the ruling be limited then to -- for the purpose of 
relevancy the questions that are actually asked from that document. In other words, the 
concern is that there is a discussion with Ms. Race on one issue and then the closing brief 
comes around and something is pulled out of the back of that report that has nothing to do 
with the testimony. 

HEARING OFFICER HALLORAN: I grant that. Ms. Bugel, do you understand in your – 
in your hearing brief, your -- your briefing is limited to the questions you have asked of 
Ms. Race regarding these exhibits? 

MS. BUGEL: Okay. Well, then I would like the opportunity to go back and ask additional 
questions. 

HEARING OFFICER HALLORAN: That's why I reversed my position now while Ms. 
Race is still in front of me. 

(Oct. 23, 2017 Transcript, pp. 126:15-127:9, Attachment A).  

6) Later in the day on October 23, 2017, Complainants moved to admit Exhibit 38, the 1998 

Phase I Report for the Waukegan Station prepared for the former property owner. (Oct. 23, 2017 
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Transcript, p. 138:2-4, Attachment A). MWG objected to the admission of Exhibit 38, and the 

Hearing Officer admitted the report over MWG’s objection. (Oct. 23, 2017 Transcript, p. 138:5-

12, Attachment A). As a 1998 Phase I Report, Exhibit 38 is similar to Exhibits 17 through 21 and 

the Hearing Officer’s limitation on use (¶5, above) should apply to all the Phase I and Phase II 

reports.  

7) MWG respectfully request that the Hearing Officer confirm and clarify that parties’ use of 

or reliance on each of the Phase I and Phase II Reports, identified as Exhibits 17D, 18D, 19D, 20D, 

21 and 38, is limited to the information discussed at the hearing with Ms. Race.  

WHEREFORE, for the reasons stated above, MWG requests that the Hearing Officer 

confirm that the parties’ use of or reliance on each of the Phase I and Phase II  Reports identified 

as Exhibits 17D, 18D, 19D, 20D, 21 and 38, is limited to the information discussed at the hearing 

with Ms. Race.  

Respectfully submitted, 
Midwest Generation, LLC 

 
By:   /s/ Jennifer T. Nijman 

              One of Its Attorneys 
 
 
Jennifer T. Nijman 
Susan M. Franzetti 
Kristen L. Gale 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
312-251-5255 
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