
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

In the Matter of:    ) 
      ) 
SIERRA CLUB, ENVIRONMENTAL ) 
LAW AND POLICY CENTER,   ) 
PRAIRIE RIVERS NETWORK, and  ) 
CITIZENS AGAINST RUINING THE ) 
ENVIRONMENT    ) 
      ) PCB 2013-015 
 Complainants,    ) (Enforcement – Water) 
      ) 
 v.     ) 
      ) 
MIDWEST GENERATION, LLC,   ) 
      ) 
 Respondent.    ) 
 

NOTICE OF FILING 

TO: Don Brown, Assistant Clerk 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph Street, Suite 11-500 
Chicago, IL 60601 

Attached Service List 

 
PLEASE TAKE NOTICE that I have filed today with the Illinois Pollution Control Board 

Respondent, Midwest Generation, LLC’s Emergency Objection and Motion to Bar Filming  and 
Memorandum in Support of Midwest Generation’s Objection and Motion to Bar Filing, a copy of which 
is herewith served upon you. 
 

MIDWEST GENERATION, LLC 

 
 
By:  /s/ Jennifer T. Nijman   

 
Dated:  October 19, 2017 
 
Jennifer T. Nijman 
Susan M. Franzetti 
Kristen L. Gale 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
(312) 251-5255 

Electronic Filing: Received, Clerk's Office 10/19/2017



SERVICE LIST 
 
 
Bradley P. Halloran, Hearing Officer 
Illinois Pollution Control Board 
100 West Randolph Street 
Suite 11-500 
Chicago, IL 60601 
 

Lindsay P. Dubin 
Eric DeBellis and Jessica Dexter, also for Prairie 
Rivers Network and Sierra Club 
Environmental Law & Policy Center 
35 East Wacker Drive, Suite 1600 
Chicago, IL  60601 
 

Keith Harley 
Chicago Legal Clinic, Inc. 
211 West Wacker Drive, Suite 750 
Chicago, IL 60606 
 

Abel Russ 
For Prairie Rivers Network 
Environmental Integrity Project 
1000 Vermont Avenue, Suite 1100 
Washington, DC  20005 
 

Faith E. Bugel 
Attorney at Law 
Sierra Club 
1004 Mohawk 
Wilmette, IL  60091 

Greg Wannier, Associate Attorney 
Sierra Club 
2101 Webster Street, Suite 1300 
Oakland, CA  94612 
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CERTIFICATE OF SERVICE 

 
The undersigned, an attorney, certifies that a true copy of the foregoing Notice of Filing and 

Respondent, Midwest Generation LLC’s Emergency Objection and Motion to Bar Filming and 

Memorandum in Support of Midwest Generation, LLC’s Objection and Motion to Bar Filming was filed 

electronically on October 19, 2017 with the following: 

Don Brown, Assistant Clerk 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph Street, Suite 11-500 
Chicago, IL  60601 
 

and that true copies were emailed on October 19, 2017 to the parties listed on the foregoing Service List. 

 
 

  /s/ Jennifer T. Nijman   
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
In the Matter of:    ) 
      ) 
SIERRA CLUB, ENVIRONMENTAL ) 
LAW AND POLICY CENTER,   ) 
PRAIRIE RIVERS NETWORK, and ) 
CITIZENS AGAINST RUINING THE ) 
ENVIRONMENT    ) 
      ) PCB 2013-015 
 Complainants,   ) (Enforcement – Water) 
      ) 
 v.     ) 
      ) 
MIDWEST GENERATION, LLC,  ) 
      ) 
   Respondent.  ) 

 
MIDWEST GENERATION, LLC’S EMERGENCY 
OBJECTION AND MOTION TO BAR FILMING 

 

Pursuant to 35 Ill. Adm. Code 101.500, 101.502 and 101.504, Respondent, Midwest 

Generation, LLC (“MWG”), by its undersigned counsel, submits this Objection to the filming of 

the hearing by the Kindling Group and requests that the Hearing Officer enter an order barring any 

filming of the hearing scheduled to begin on October 23, 2017. In support of its Objection and 

Motion, MWG submits its Memorandum in Support of its Motion and states as follows: 

1) On October 18, 2017, at approximately 1.30 pm, the Hearing Officer informed MWG and 

the Complainants that the Kindling Group, a film documentary group, notified him that they plan 

to attend the hearing for the above captioned matter scheduled for October 23 through October 27, 

2017, for the purposes of filming the hearing. 

2) The Kindling Group is a nonfiction media studio that films and produces documentaries 

and impact campaigns for broadcast. https://www.kindlinggroup.org/.  

3) Under Section 8-701 of Illinois Code of Civil Procedure, “No witness shall be compelled 

to testify in any proceeding conducted by a commission, administrative agency or other tribunal 
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in this State if any portion of his or her testimony is to be broadcast or televised or if motion 

pictures are to be taken of him or her while he or she is testifying…" 735 ILCS 5/8-701. 

4) Pursuant to Section 8-701 of the Illinois Code of Civil Procedure, the Hearing Officer may 

not compel a witness to testify “if motion pictures” are to be taken, which would include filming 

a documentary.  

5) Pursuant to Illinois Supreme Court Rule 63A(8), the taking of photographs in the 

courtroom and the broadcasting or televising of court proceedings is permitted only to the extent 

authorized by order of the Supreme Court. By Supreme Court Order, “extended media coverage”, 

as defined, is only allowed following approval by the Illinois Supreme Court and is subject to the 

“Policy for Extended Media Coverage in the Circuit Courts of Illinois.” (See Exs. A and B). 

6) Illinois Pollution Control Board (“Board”) rule 101.606 regarding “informal” recordings 

is inapplicable to the Kindling Group. As a documentary production company, the Kindling Group 

will not be conducting an “informal recording,” but instead will be recording the proceeding for 

the purposes of a documentary film or other broadcasting.  

7) Even if the Board finds that its rule 101.606 is applicable, MWG witnesses will refuse to 

testify because they “may not be compelled to testify if any portion of the testimony will be 

broadcast or televised.” 35 IAC 101.606, 735 ILCS 5/8-701. 

8) MWG requests immediate relief pursuant to 101.500(d), without right of response, because 

undue delay or material prejudice will result. The hearing cannot proceed without MWG witnesses 

who are being called in both parties’ respective cases. If a decision cannot made before the date of 

the hearing, MWG will make a request to postpone the hearing for just cause. 
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WHEREFORE, for the reasons stated above, MWG requests that the Hearing Officer enter 

an order barring the filming of the above captioned hearing scheduled to begin on October 23, 

2017.  

Respectfully submitted, 
Midwest Generation, LLC 

 
By:   /s/ Jennifer T. Nijman 

              One of Its Attorneys 
 
 
Jennifer T. Nijman 
Susan M. Franzetti 
Kristen L. Gale 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
312-251-5255 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
In the Matter of:    ) 
      ) 
SIERRA CLUB, ENVIRONMENTAL ) 
LAW AND POLICY CENTER,   ) 
PRAIRIE RIVERS NETWORK, and ) 
CITIZENS AGAINST RUINING THE ) 
ENVIRONMENT    ) 
      ) PCB 2013-015 
 Complainants,   ) (Enforcement – Water) 
      ) 
 v.     ) 
      ) 
MIDWEST GENERATION, LLC,  ) 
      ) 
   Respondent.  ) 

 
 

MEMORANDUM IN SUPPORT OF MIDWEST GENERATION’S OBJECTION AND 
MOTION TO BAR FILMING  

 

Pursuant to 35 Ill. Adm. Code 101.500, 101.502 and 101.504, Respondent, Midwest 

Generation, LLC (“MWG”), by its undersigned counsel, submits this Memorandum in Support of 

its Objection to the filming of the hearing for the above captioned proceeding, beginning on 

October 23, 2017, and requests that the Hearing Officer enter an order barring any filming of the 

hearing. In support of its Motion, MWG states as follows: 

A. Brief Background 

On October 18, 2017, the Hearing Officer notified MWG and the Complainants that the 

Kindling Group had contacted the Hearing Officer stating an intent to film the hearing for a 

documentary. The hearing for this matter is scheduled to begin on October 23, 2017 and continue 

through October 27, 2017. The Kindling Group, incorporated in Illinois, is not a party to this 

matter. It is a nonfiction media studio that films and produces documentaries and impact 

campaigns for broadcast.  
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B. Illinois Code of Civil Procedure Bars Filming of a Proceeding Conducted by an 
Administrative Agency 

As an administrative agency and a tribunal in Illinois, the Illinois Pollution Control Board 

(“Board”) may not allow filming of a proceeding. Section 8-701 of the Illinois Code of Civil 

Procedure states: 

“No witness shall be compelled to testify in any proceeding conducted by a commission, 
administrative agency or other tribunal in this State if any portion of his or her testimony is to 
be broadcast or televised or if motion pictures are to be taken of him or her while he or she is 
testifying. This Section shall not apply to judicial proceedings." 735 ILCS 5/8-701. 

This section clearly applies to proceedings before the Board, an administrative agency and one 

of the tribunals in the State of Illinois. The Kindling Group describes itself as a “nonfiction media 

studio” that broadcasts documentaries on various issues and topics. 

https://www.kindlinggroup.org/. Additionally, the Kindling Group informed the Hearing Officer 

of their intent to film, (i.e. – take motion pictures”), of the hearing for a documentary. The Board 

may not compel a witness to testify if any portion of the witnesses’ testimony is subject to filming 

for the purposes of a documentary.  

C. The Illinois Supreme Court Must Approve Extended Media Coverage and Such 
Coverage Must Follow its Policy 

Section 8-701 states that it shall not apply to judicial proceedings for the sole reason that the 

Circuit Courts of Illinois have established their own rules for media coverage. Specifically, Illinois 

Circuit Courts may allow extended media coverage of their proceedings, but only with the specific 

approval of the Illinois Supreme Court. Pursuant to Supreme Court Rule 63A(8), the taking of 

photographs in the courtroom and the broadcasting or televising of court proceedings is permitted 

only to the extent authorized by order of the Supreme Court. (Supreme Court of Illinois Order, In 

re: Extended Media Coverage in the Circuit Courts of Illinois, M.R. 2634, attached as Exhibit A). 

To get that approval, a Circuit Court must submit an application to the Illinois Supreme Court, and 
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if approved, the judicial circuit is authorized to allow news media cameras in trial courtrooms in 

that circuit. Additionally, the judicial circuit is required to follow the “Policy for Extended Media 

Coverage in the Circuit Courts of Illinois. (“Media Policy” attached as Exhibit B). “Extended 

media coverage” is defined by the Illinois Supreme Court as “any media recording or broadcasting 

of proceedings by the use of television, radio, photographic, or recording equipment for the 

purpose of gathering and disseminating news to the public.” Id.   That definition clearly includes 

filming a documentary.  

Even if the Hearing Officer determines that the Board is somehow not subject to the explicit 

language of 8-701, or that the hearing is a “judicial proceeding” excluded by 8-701, the Board is 

still subject to the Illinois Supreme Court Rule and Order. Daniels v. Industrial Comm’n, 201 Ill. 

2d 160, 165 (2002) (Administrative agencies have no general or common-law powers., See also 

Prairie Rivers Network v. Ill. Pollution Control Bd., 335 Ill. App. 3d 391, 406 (Stating that 

“agencies only have the power given to them through enabling legislation,” the Court found the 

Board could not extend its permitting powers). Based on the Supreme Court Order, the Board 

should bar the filming/coverage in this case because such coverage has not been previously 

approved by the Illinois Supreme Court and the related Media Policy. 

Under the Supreme Court policy, the media must make a request for extended media coverage 

and must make that request at least 14 days in advance of the time the proceeding is scheduled to 

begin. Sec. 1.3(b)(1) of the Media Policy. Additionally, an entity must file a notice of the request 

for extended media coverage with the Clerk of the Circuit Court and provide such notice to all 

counsel of record and the judge expected to preside. Sec. 1.3(b)(2). If the media entity fails to 

provide notice to all counsel of record, then the request for extended media coverage can be denied. 

Sec. 1.3(b)(3). Any party may object to the extended media coverage and must file a written 
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objection at least three days before the beginning of the proceeding. Sec. 1.3(c). Moreover, all 

witnesses must be advised by counsel proposing to introduce their testimony of their right to object 

to the extended media coverage, may file any objections prior to the proceeding, and “[a]ll 

objections shall be heard and determined by the judge prior to the commencement of the 

proceedings.” Sec. 1.3(c).  

Here, the Kindling Group has failed to follow the Media Policy required by the Illinois 

Supreme Court. The Kindling Group intends to conduct extended media coverage, because they 

will be recording the hearings for the purposes of producing a documentary to disseminate to the 

public. The Kindling Group has not filed a notice of request for media coverage with the Board. 

The Kindling Group has not provided notice to all counsel of record of their request to for extended 

media coverage. Additionally, because of that failure of notice, none of the parties in this matter 

have had an opportunity to advise their witnesses of their right to object to the extended media 

coverage.  

D. Rule 101.606 of the Board Procedural Rules is Inapplicable 

Rule 101.606 of the Board’s Rules is inapplicable to the Kindling Group’s request to film the 

hearing because the Kindling Group is not proposing to conduct an “informal recording”. Rule 

101.606 is regarding “Informal Recordings of the Proceedings” which allows the Hearing Officer 

to allow citizens to informally record a proceeding. 35 IAC 101.606. The Board rules do not define 

informal, but it is generally defined as “not done or performed in accordance with normal forms 

or procedures.” Black's Law Dictionary (4th ed. 2004).  

The Kindling Group is not an “informal recording, but instead is a “media studio” that 

broadcasts documentaries on various issues and topics. https://www.kindlinggroup.org/films. The 

Kindling Group has a formal website with a mission statement and products. 
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https://www.kindlinggroup.org/mission-vision. It has an Executive Director, twelve employees, 

and a Board of Directors with eleven members. Additionally, it has produced at least eleven 

documentary projects, including at least one broadcast on PBS through WTTW. 

http://www.pbs.org/independentlens/blog/danny-alpert-on-the-making-of-the-calling/. 

E. Witnesses Will Refuse to Testify If the Testimony Will Be Broadcast 

In the event the Hearing Officer determines that the Kindling Group will be conducting an 

“informal recording,” MWG employees have stated that they will refuse to testify because they 

“may not be compelled to testify if any portion of the testimony will be broadcast or televised.” 

35 IAC 101.606, 735 ILCS 5/8-701. The Kindling Group is a media studio for the purpose of 

broadcasting documentaries, thus the witnesses may not be compelled to testify if they are going 

to film the proceeding.  

For the reasons stated above, MWG requests that the Hearing Officer enter an order barring 

any filming of the hearing for this matter scheduled to begin on October 23, 2017. Due to the 

material prejudice that will result if the filming is allowed and witnesses do not testify, MWG 

requests an immediate decision without right of response. If a decision cannot made before the 

date of the hearing, MWG will make a request to postpone the hearing for just cause. 

Respectfully submitted, 
Midwest Generation, LLC 

 
By:   /s/ Jennifer T. Nijman 

              One of Its Attorneys 
 
 
Jennifer T. Nijman 
Susan M. Franzetti 
Kristen L. Gale 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
312-251-5255 
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