
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
In the Matter Of:    ) 

) 
JOHNS MANVILLE, a Delaware  ) 
corporation,     ) 

) 
 Complainant,  ) PCB No. 14-3 

) (Citizens Enforcement) 
v.     ) 

) 
ILLINOIS DEPARTMENT OF  ) Hearing Officer Halloran 
TRANSPORTATION,   ) 

) 
Respondent.  ) 

 
 

NOTICE OF FILING OF THIRD PARTY COMMONWEALTH EDISON COMPANY’S 
MOTION TO QUASH OR FOR PROTECTIVE ORDER 

IN RESPONSE TO SUBPOENA DUCES TECUM 
 

To: See Attached Service List 
 

Please take note that today, June 20, 2017, I filed Third Party Commonwealth Edison 
Company’s Motion to Quash or for Protective Order in Response to Subpoena Duces Tecum 
in the above-referenced matter with the Clerk of the Illinois Pollution Control Board, a copy of 
which is attached hereto and which is hereby served upon you.   

 

 
     /s/ Gabrielle Sigel                     
Gabrielle Sigel, ARDC #6186108 
Alexander J. Bandza, ARDC # 6312301 
JENNER & BLOCK LLP 
353 N. Clark Street 
Chicago, IL 60654 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7758 
gsigel@jenner.com 
abandza@jenner.com 
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CERTIFICATE OF SERVICE 
 

 I, GABRIELLE SIGEL, do hereby certify that today, June 20, 2017, I caused to be served 
this Notice of Filing and its attached Third Party Commonwealth Edison Company’s Motion 
to Quash or for Protective Order in Response to Subpoena Duces Tecum by sending the 
documents via email to all persons listed below, addressed to each person’s email address.  
 
               /s/ Gabrielle Sigel          
         Gabrielle Sigel 
 
 
Evan J. McGinley 
Office of the Illinois Attorney General 
69 West Washington Street, Suite 1800 
Chicago, IL 60602 
E-mail: emcginley@atg.state.il.us 
 
Matthew D. Dougherty 
Assistant Chief Counsel 
Illinois Department of Transportation 
Office of the Chief Counsel, Room 313 
2300 South Dirksen Parkway 
Springfield, IL 62764 
E-mail: Matthew.Dougherty@illinois.gov 
 
Ellen O’Laughlin 
Office of Illinois Attorney General 
69 West Washington Street, Suite 1800 
Chicago, IL 60602 
E-mail: eolaughlin@atg.state.il.us 
 
Illinois Pollution Control Board 
Brad Halloran, Hearing Officer 
James R. Thompson Center 
100 W. Randolph, Suite 11-500 
Chicago, IL 60601 
E-mail: Brad.Halloran@illinois.gov 
 
 

Illinois Pollution Control Board 
Don Brown, Clerk of the Board 
James R. Thompson Center 
100 W. Randolph, Suite 11-500 
Chicago, IL 60601 
E-mail: Don.Brown@illinois.gov 
 
Susan Brice 
Lauren J. Caisman 
161 North Clark Street, Suite 4300 
Chicago, Illinois 60601 
(312) 602-5079 
Email: Susan.brice@bryancave.com 

Lauren.caisman@bryancave.com 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

In the Matter of: ) 
) 

JOHNS MANVILLE, a Delaware ) 
corporation, ) 

) 
Complainant,  ) PCB No. 14-3 

)  (Citizens Enforcement) 
v. ) 

) 
ILLINOIS DEPARTMENT OF ) Hearing Officer Halloran 
TRANSPORTATION ) 

) 
Respondent.  ) 

THIRD PARTY COMMONWEALTH EDISON COMPANY’S 
MOTION TO QUASH OR FOR PROTECTIVE ORDER 

IN RESPONSE TO SUBPOENA DUCES TECUM 

Pursuant to Sections 101.614, 101.616, and 101.622 of the Illinois Pollution Control 

Board (“the Board”) General Rules (35 Ill. Adm. Code 101.614, 101.616, and 101.622), 

Commonwealth Edison Company (“ComEd”), by its attorneys, Jenner & Block LLP, 

respectfully moves to quash, or, in the alternative, for a protective order modifying and limiting 

the subpoena duces tecum served upon ComEd by Respondent, Illinois Department of 

Transportation (“IDOT”), and for such other relief that is deemed appropriate.   

ComEd, as a non-party to this action, should not be required to respond to IDOT’s 

subpoena duces tecum because IDOT is requiring ComEd to produce documents that were or 

could have been requested in discovery from the other party to this action – Johns Manville 

(“JM”).  IDOT has made demands on ComEd that are beyond the scope of what it can 

legitimately demand of a non-party, and it cannot justify the requests or burdens it imposes on 

ComEd.  Moreover, if the subpoena duces tecum is not quashed, ComEd has the right to seek 

protection of materials that are otherwise protected from discovery in this matter. 
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In further support of its motion, ComEd respectfully states as follows:   

I. FACTUAL BACKGROUND. 

1.  On May 23, 2017, ComEd, through its registered agent, received service of a 

subpoena duces tecum, issued by IDOT.1  ComEd received a copy of the subpoena duces tecum 

from its registered agent on May 24, 2017.  On May 26, 2017, a copy of the subpoena duces 

tecum was filed with and served upon the Board Clerk, the Hearing Officer, and counsel for 

Complainant, JM.  A copy of the subpoena duces tecum is attached hereto as Exhibit 1.  The 

subpoena duces tecum sets a June 20, 2017 deadline for ComEd’s response.   

2. Exhibit A to IDOT’s subpoena duces tecum is the Settlement Agreement and 

Administrative Order on Consent for Removal Action, executed by U.S. EPA, JM, and ComEd 

(“the Settlement Agreement”), which concerns the Southwestern Site Area. 2  ComEd owns 

portions of the Southwestern Site Area.   

3. The subpoena duces tecum commands ComEd to produce three categories of 

documents: (1) “all documents … regarding payments made” by ComEd relating to the 

Southwestern Site Area referenced in the Settlement Agreement; (2) “all documents … regarding 

payments to be made” by ComEd regarding the Southwestern Site Area; and (3) “all documents 

… regarding liability that [ComEd] has been ordered to pay or has agreed to undertake in regard 

to Site 3 and/or Site 6, as defined by the [Settlement Agreement].”  (See Exhibit 1, pp. 1-2.) 

                                                 
1 On May 19, 2017, IDOT initiated service of the subpoena duces tecum on ComEd and the 
Exelon Law Department.  At the time service was initiated, it was two months after the deadline 
for serving all written discovery, as set forth in the Hearing Officer’s February 28, 2017 
scheduling order.  On June 12, 2017, the Hearing Officer issued an Order extending the deadline 
for completing all oral and written fact discovery to July 10, 2017. 
2 In its subpoena duces tecum, IDOT refers to the Settlement Agreement as “the Administrative 
Order on Consent”; however, starting and continuing from the very first paragraph of the 
document itself, the document called a “Settlement Agreement.”  See, e.g., Settlement 
Agreement, attached as Exhibit A to the subpoena duces tecum, paragraph 1 (page 3 of the 
Settlement Agreement, numbered JM001250). 

Electronic Filing: Received, Clerk's Office 6/20/2017



3 
 

4. On Friday, June 16, 2017, counsel for ComEd initiated a telephone conference 

with counsel for IDOT, seeking to clarify the broad and undefined terms in the subpoena duces 

tecum, determine whether the burden on ComEd could be minimized by avoiding duplication of 

production of documents already provided by the parties, and otherwise understand and narrow 

the scope of IDOT’s request for “all documents” and “payments.”  In that call, IDOT’s counsel 

explained aspects of IDOT’s position, agreed to limit the time period at issue to no earlier than 

after the signing of the Settlement Agreement, and agreed to confirm IDOT’s position in a 

subsequent writing to ComEd.  On June 19, 2017, IDOT sent ComEd’s counsel an email stating 

IDOT’s position regarding the scope of the subpoena duces tecum, and asserting new categories 

of documents that its subpoena purportedly encompasses.  IDOT’s June 19, 2017 email and 

subsequent communications between counsel for IDOT and ComEd are attached hereto as 

Exhibit 2.   

II. THE SUBPOENA DUCES TECUM SHOULD BE QUASHED OR MODIFIED. 

5. As further explained below, IDOT’s subpoena duces tecum should be quashed or, 

in the alternative, modified and all necessary protective orders issued for several reasons 

including because: (a) the subpoena duces tecum duplicates discovery that has or could have 

occurred among the parties to this action, and is overly broad and unduly burdensome on 

ComEd, as a third party; (b) in its June 19, 2017 email, IDOT attempts to expand the scope of the 

subpoena to include demands for documents not previously requested in the subpoena, including 

(i) agreements between ComEd and JM and (ii) “any documents that address any questions of 

Johns Manville’s, ComEd’s or any other party’s potential liability” for environmental work at the 

Southwestern Site Area; (c) the subpoena duces tecum’s third category of requested documents is 

ambiguous and confusing, contradicting the language in the Settlement Agreement and/or 

seeking documents that do not exist based on the language in the Settlement Agreement; (d) the 
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subpoena duces tecum’s broad, unlimited demand for “all documents” appears, on its face, to 

require ComEd to produce documents protected from disclosure by the attorney-client privilege, 

the attorney work product doctrine, joint defense privilege, and the common interest privilege 

(collectively, “Privileged Documents”); and (e) the subpoena duces tecum unreasonably 

commands production of documents subject to confidentiality protections recognized under 

Illinois common law and protected from disclosure consistent with Section 7 of the Illinois 

Environmental Protection Act (“the Act”) and 35 Ill. Adm. Code 130.3 

A. The subpoena duces tecum is unreasonably duplicative, overbroad, and 
burdensome. 

6. ComEd seeks to quash the subpoena duces tecum because IDOT’s demand for 

“all documents” in three broad categories of requests is unreasonably overbroad and 

burdensome, particularly as IDOT expanded its requests in its June 19, 2017 email.  (See Ex. 2.) 

7. First, ComEd understands that the matter now under consideration by the Board 

concerns a determination of IDOT’s share of costs as a result of the Board’s December 15, 2016 

                                                 
3 Pursuant to Section 101.622(d) of the Board General Rules, ComEd, as a third party to a Board 
proceeding, can seek an order from the Hearing Officer to “quash or modify the subpoena 
[seeking documents] if it is unreasonable or irrelevant” according to the standards set forth in 
Section 101.614 of the Board General Rules.  35 Ill. Adm. Code 101.622(d).  Section 101.614 of 
the Board General Rules provides that the Hearing Officer “will deny, limit, or condition the 
production of information when necessary to prevent undue delay, undue expense, or 
harassment, or to protect materials from disclosure consistent with Sections 7 and 7.1 of the Act 
and 35 Ill. Adm. Code 130.”  Id.  As a general matter, a person is entitled to protect from 
discovery in proceedings before the Board “materials that would be protected from disclosure in 
the courts of this State pursuant to statute, Supreme Court Rules or common law, and materials 
protected from disclosure under 35 Ill. Adm. Code 130.”  35 Ill. Adm. Code 101.616(a).  To that 
end, upon motion of a third party, such as ComEd, the Hearing Officer “may issue protective 
orders that deny, limit, condition or regulate discovery to prevent unreasonable expense, or 
harassment, to expedite resolution of the proceeding, or to protect non-disclosable materials from 
disclosure consistent with Sections 7 and 7.1 of the Act and 35 Ill. Adm. Code 130.”  35 Ill. 
Adm. Code 101.616(d).  Moreover, as part of its consideration of whether materials would be 
protected from disclosure under the Supreme Court Rules, Section 101.616(a), the Hearing 
Officer may consider “whether the likely burden or expense of the proposed discovery … 
outweighs the likely benefit ….”  Ill. Sup. Ct. Rule 201(c)(3); 35 Ill. Adm. Code 101.616(a).   
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Interim Opinion and Order finding IDOT liable as a result of its actions within Site 3 and Site 6 

of the Southwestern Site Area.  (Board’s Interim Opinion and Order, Dec. 15, 2016, pp. 13, 22; 

Hearing Officer Order, Feb. 28, 2017, p. 2.)  However, despite the focus of the proceedings 

before the Board, IDOT’s subpoena duces tecum does not limit its requests for documents 

regarding ComEd’s “payments” with respect to any particular geographic area within the 

Southwestern Site Area.  

8. Second, IDOT’s subpoena duces tecum is unreasonably duplicative and 

burdensome, and should be quashed or modified, to the extent its request for “all documents” 

requires ComEd to produce documents that have already been produced to IDOT in this action or 

that IDOT has already or could have requested in discovery from JM.  Although, as a non-party, 

ComEd is not privy to all documents produced in this matter, according to the Hearing Officer’s 

May 25, 2017 Order regarding IDOT’s Corrected Motion to Compel and filings of the parties in 

relation thereto, JM has already produced to IDOT 30,644 documents, which apparently include 

documents that concern the environmental work performed at the Southwestern Site Area.  

(Hearing Officer Order, May 25, 2017, pp. 2-3.)  Moreover, the Hearing Officer stated in his 

May 25, 2017 Order denying IDOT’s Corrected Motion to Compel that it “will take an extensive 

amount of time by IDOT” to review the documents produced by JM, and adjusted the discovery 

schedule accordingly by Order dated June 12, 2017.  (Id. at p. 3.)  Indeed, in their call on 

June 16, 2017, IDOT’s counsel acknowledged that the subject matter of documents sought from 

ComEd through the subpoena duces tecum were the same as those requested in discovery from 

JM.  (See Ex. 2.) 

9. To the extent the subpoena duces tecum requires production to IDOT of some or 

all of the same documents already obtained by IDOT, or that could have been requested of JM in 
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the first instance, ComEd objects to the subpoena duces tecum as unreasonably broad and 

duplicative, unduly burdensome, and harassing, and notes that the process of production of such 

documents may lead to further delay of this matter.  See 35 Ill. Adm. Code 101.616(d).  

Therefore, ComEd respectfully requests that the Hearing Officer issue an order modifying the 

subpoena duces tecum to protect ComEd from having to gather or produce documents previously 

produced to IDOT in this action, or that were or could have been requested in discovery from 

JM. 

10. Third, IDOT’s June 19, 2017 email appears to broaden the subpoena duces tecum 

beyond the subpoena’s original scope.  Although purportedly written to clarify and limit IDOT’s 

subpoena duces tecum, through its June 19, 2017 email, IDOT now is additionally seeking: 

(a) “any agreements between your client and Johns Manville regarding the sharing or 

reimbursement of any costs incurred during the site investigation and removal action conducted 

at the Southwestern Sites Area of the Johns Manville NPL Site, in Waukegan, Illinois, pursuant 

to the terms of the AOC”; and (b) “any documents that address any questions of Johns 

Manville’s, ComEd’s, or any other party’s potential liability for conducting any aspect of the site 

investigation or removal action at the Southwestern Sites Area.”  (See Ex. 2 (emphasis added).)  

Neither of these topics was listed in the subpoena duces tecum.   

11. Importantly, it would be improper for ComEd’s potential or actual liability to the 

U.S. EPA or to any other entity to be a litigated issue, given that ComEd is not a party.  

Moreover, IDOT’s new request for “any documents that address any questions of [JM’s,] 

ComEd’s or any other party’s potential liability is” ambiguous, confusing, and overbroad.  (See 

Ex. 2 (emphasis added).)  ComEd cannot be expected to distill what “any questions” of potential 

liability means or which documents may be included.  ComEd should not be required to assess 
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whether a particular document “addresses” a party’s potential liability, nor should ComEd be 

required to make a legal assessment as to which documents pertain to its or any other party’s 

“potential liability.”   

12. In sum, as a third party to these proceedings, ComEd is entitled to protection from 

these overly broad, duplicative, unduly burdensome, and sweeping commands to produce “all 

documents” regarding the Southwestern Site Area, including documents with unlimited 

geographic scope; that were produced by or could have been sought in discovery from JM; that 

“address any questions” of ComEd’s or any other party’s “potential liability;” or that seek any 

“agreements” between ComEd and JM regarding cost sharing or reimbursement.  For these 

reasons, the subpoena duces tecum is unreasonable and should be quashed or appropriately 

limited. 

B. The third category of documents in the subpoena duces tecum is ambiguous and 
confusing, including because it apparently requests documents that Exhibit A to 
the subpoena demonstrate do not exist. 

13. IDOT’s third category of requested documents is ambiguous and confusing 

because it refers to documents that do not exist by the plain terms of the subpoena and its 

attached Exhibit A.  Specifically, IDOT states that it seeks “all documents … regarding liability 

that [ComEd] has been ordered to pay … or has agreed to undertake … in regard to Site 3 and/or 

Site 6 ….” under the Settlement Agreement.  (Exhibit 1, ¶ 3.)  However, the Settlement 

Agreement clearly states that ComEd has “voluntarily” entered into a Settlement Agreement with 

U.S. EPA and JM; it is not an order that has been issued that finds ComEd liable.  (Settlement 

Agreement, ¶ 1 (emphasis added).)  Furthermore, the Settlement Agreement states that the “EPA 

and Respondents [JM and ComEd] recognize that … the actions undertaken by Respondents in 

accordance with this Settlement Agreement do not constitute an admission of any liability.”  (Id. 

¶ 4 (emphasis added).)  In sum, the Settlement Agreement plainly provides that ComEd has 
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entered into a voluntary settlement without any admission of liability.  Therefore, because 

ComEd has not been “order[ed] to pay” any “liability” or “agreed to undertake a liability” 

whatsoever (contrary to IDOT’s assertions in the subpoena), there are no documents responsive 

to this third category of requested documents. 

14. Moreover, to the extent that the third category of requests seeks documents that 

describe ComEd’s “potential liability,” as set forth in IDOT’s counsel’s June 19, 2017 email, 

ComEd’s responsibilities to U.S. EPA under the Settlement Agreement are set forth therein and 

the document speaks for itself.  Therefore, at best, no documents beyond the Settlement 

Agreement itself are responsive to this third request.   

C. The subpoena duces tecum is unreasonably overbroad and burdensome to the 
extent it demands production of Privileged Documents. 

15. Pursuant to Section 616(a) of the Board’s General Rules, IDOT may not obtain in 

discovery information that would be protected from disclosure in the Illinois courts.  35 Ill. Adm. 

Code 101.616(a).  As currently stated, IDOT’s broad demand for “all documents” does not, on 

its face, preclude a demand for Privileged Documents.  Moreover, IDOT’s expanded demand in 

its June 19, 2017 email for all documents regarding ComEd’s “potential liability” pursuant to the 

Settlement Agreement makes ComEd’s concerns for protecting Privileged Documents all the 

more important.  If and to the extent that ComEd’s motion to quash is otherwise denied, or 

granted only in part, ComEd seeks an order protecting it from disclosing Privileged Documents 

under Illinois law.   

D. The subpoena duces tecum unreasonably commands production of confidential 
information under Illinois common law and Section 7 of the Act. 

16. In the alternative, and only if the Hearing Officer determines that the subpoena 

should not be quashed in its entirety on other grounds, ComEd seeks to quash the subpoena 

duces tecum because it commands the production of documents which are confidential as a 
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matter of Illinois common law and/or which constitute non-disclosable information consistent 

with 35 Ill. Adm. Code 130 and Section 7(a)(ii) of the Act (415 ILCS 5/7(a)(ii)).  See also 35 Ill. 

Adm. Code 101.614, 101.616(a).  Should the Hearing Officer not quash the subpoena in its 

entirety on other grounds, ComEd respectfully requests the opportunity to obtain a determination 

regarding the confidentiality and non-disclosure of documents for which IDOT otherwise 

commands production, including pursuant to Board and/or Hearing Officer procedures that allow 

for an in camera review and determination of ComEd’s rights to withhold those documents as 

confidential and non-disclosable. 

III. COMED IS ENTITLED TO BE REIMBURSED FOR ITS REASONABLE 
EXPENSES. 

17. Pursuant to Section 2-1101 of the Illinois Code of Civil Procedure, 735 ILCS 5/2-

1101, ComEd requests that if the Hearing Officer denies ComEd’s motion, in whole or in part, 

the Hearing Officer “condition the denial of the motion upon payment … by [IDOT] of ComEd’s 

reasonable expense” for responding to the subpoena duces tecum, including ComEd’s reasonable 

attorneys’ fees, the reasonable costs of its personnel gathering the requested documents, and the 

costs of reproduction and numbering of the subpoenaed documents. 

THEREFORE, ComEd, a third party to this action, respectfully requests that the Hearing 

Officer issue an order quashing the subpoena duces tecum served on ComEd or, in the 

alternative, modifying or limiting the subpoena duces tecum:   

a) to protect ComEd from having to produce “all documents,” including (i) documents 
of unlimited geographical area; (ii) documents already produced in discovery to 
IDOT; and (iii) documents that have or could have been sought in discovery from JM; 

b) in the alternative and/or in addition, to protect ComEd from having to produce 
documents requested for the first time in IDOT’s June 19, 2017 email, including 
(i) “agreements” between ComEd and JM; and (ii) any documents that “address any 
questions” of any party’s “potential liability”; 
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c) in the alternative and/or in addition, to protect ComEd from having to produce
documents in response to IDOT’s ambiguously and confusingly described third
category of subpoenaed documents;

e) in the alternative and/or in addition, to protect ComEd from being required to produce
confidential and/or non-disclosable information; and

e) providing such other relief as would be fair and appropriate under the law, including
ordering IDOT to reimburse ComEd for its reasonable fees and expenses in
responding to the subpoena duces tecum.

Dated:  June 20, 2017  Respectfully submitted, 
COMMONWEALTH EDISON COMPANY 

By:     /s/ Gabrielle Sigel                         0 

One of its attorneys 

Gabrielle Sigel, ARDC #6186108 
Alexander J. Bandza, ARDC # 6312301 
Jenner & Block LLP 
353 North Clark Street 
Chicago, IL 60654
Telephone: 312-222-9350
Facsimile: 312-840-7758
gsigel@jenner.com 
abandza@jenner.com 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

JOHNS MANVILLE, a De]aware corporation ) 
) 

Comp]ainant, ) 
) 

v. ) 
) 
) 

ILLINOIS DEPARTMENT OF ) 
TRANSPORTATION, ) 

) 
Respondent. ) 

PCB No. 14-3 
(Citizen Suit) 

SUBPOENA DUCES TECUM 

TO: Commonwealth Edison Company 
Corporate Creations Network In 
350 S. Northwest Highway 300 
Park Ridge, IL 60068 

Exelon Law Department 
10 S. Dearborn St. 
Chase Tower, 49th Floor 
Chicago, IL 60603 

.,-, ·. 

Pursuant to Section 5( e) of the Environmental Protection Act ( 415 ILCS 5/5( e) 

(2024)) and 35 Ill. Adm. Code 101.622, you are ordered to produce the following 

documents identified below by June 20, 2017, to the following address: Evan McGinley, 

Assistant Attorney General, Environmental Bureau, 69 W. Washington, 18th floor 

Chicago, 11 60602, emcginley@atg.state.il.us. 

1. All documents in your possession, custody or control regarding payments 

made by Commonwealth Edison Company related to the Johns Manville, Southwestern 

Site Area, in Waukegan, Lake County, Illinois, referenced by the Administrative Order on 

Consent, attached hereto as Exhibit A.; 
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2. All documents in your possession, custody or control regarding payments 

to be made by Commonwealth Edison Company related to the Johns Manville, 

Southwestern Site Area, in Waukegan, Lake County, Illinois, referenced by the 

Administrative Order on Consent, attached hereto as Exhibit A.; 

3. All documents in your possession, custody or control regarding liability 

that Commonwealth Edison Company has been ordered to pay or has agreed to undertake 

in regard to Site 3 and/or Site 6, as defined by the Administrative Order on Consent, 

attached hereto as Exhibit A. 

Failure to comply with this subpoena will subject you to sanctions or judicial 

enforcement of the subpoena. 35 Ill. Adm. Code 101.622(g), 101.802. 

ENTER: 

Don A. Brown, Assistant Clerk 
Pollution Control Board 

Date: May 19, 2017 
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I, the undersigned, on oath or affirmation, state that I served this subpoena upon 

Exelon Law Department, 10 S. Dearborn Street, 49th Floor, Chicago, IL 60603 (person 
served) by 

U.S. certified mail (manner of service) 

on May 19, 2017. 

Signature 

Notary Seal 

Subscribed and sworn to before me this JJfis,_ day of W~ 
2011 

Public 

OFFICIAL SEAL : 
' ARLENE MARYANSKI 

NOTARY PUBLIC. STATE OF ILLINOIS 
MY COMMISSION EXPIRES 06-06-2020 
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I . ~ " 
I , 

'! 

IN THE MATIER OF: 

· Johns Manville 
Southwestern Site Area 

UNITED STATES 
ENVIRONMENT AL PROTECTION AGENCY 

REGION 5 

ADMINISTRATIVE SETTLEMENT 
AGREEMENT AND ORDER ON CONSENT 
FOR REMOVAL ACTION 

.· _:. :· . ·. . 

U.S.' EPA Region 5 ·. : 
• including Sites 3, 4~ 5, and 6 
.·. 'H_ aukegM; Lake County, Illinois 

CERCLADtJcket No.~ -w~ '07 ,.C•8 70 

I . 

I 

.1 

Johns Manville ~d . · · 
. Cornmonwe~lth Edison Company, 

Respondents 

=····: .. ·.:· 

Pro_~-eedi~g under.Sections 104,106(~);.107 
and 122 of the Comprehensive Environmental 
Response, Compensatio11, and LiabilityAct, as 
amended, 42 U.S.C. Sections:9604, 9606(a), 
9607 and 9622 • .· ·. · 

JM001248 

Exh. 62-1 

Electronic Filing: Received, Clerk's Office 6/20/2017



**Electronic Filing; Clerk's Office  05/26/2017**

l. 
II. 
III. 
IV. 
V. 
VI. 
vn. 
VIII. 
IX. 
X. 
XI. 
xn. 
XIII. 
XIV. 
xv. 
XVI. 
xvn. 
XVlII. 
XIX. 
xx. 
XXI. 
XXII. 
xxm. 
XXIV. 
XXV. 
XXVI. 
XXVII. 
XXVIII 
XXIX. 
XXX. 
XXXI. 

[TABLE OF CONTENTS] 

Jurisdiction and General Provisions . . . . .. .. . . .. . . . .. .. .. . . .. . . . . . . . . . . .. .. . . . . . .. . . . . . . . . 3 
Parties Bound . . . . . .. . . . . . .. . . . . . . .. .. . .. . .. . . .. . . .. .. .. . . . .. .. .. . . .. .. . . . . . .. . .. . . .. .. . .. ... 3 
Definitions ................................................... ·............................. ... 4 
Findings of Fact . . .. . .. . . . . .. . . . . . . . . . . .. . . . . .. . .. . .. . . . . . . . . . . .. . .. . . . . . . . . . . .. . . . . .. .. . .. .. 6 
Conclusions of Law and Dete1111inations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Settlement Agreement and Order . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Designation of Contractor, Project Coordinator, and On-Scene Coordinator;..... 8 
Work to be Perf orrned .......................................... ; . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
Site Access ............................................ , . . .. .. . .. .. . . . .. . .. . .. . . .. . . .. .. .. . .. 15 
Access to Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 
Record Retention ........... .'............................................................... 16 
Compliance with Other Laws . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17 
Emergency Response and Notification of Releases ..................................... 17 
Authority of On-Scene Coordinator ...................................................... 18 
Payrrient of Response Costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . 18 
Dispute Resolution .......................................... : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19 
Force Majeure ........................... :·.................................................. 19 
Stipulated Penalties ........................................................... , . . .. .. . ... . . 20 
Covenant Not to Sue by EPA .. . .. .. .. .. . . .. . .. . .. . . . .. .. . . . . . . . .. .. .. .. . .. . . .. . . . . . . . .. . 22 
Reservations of Rights by EPA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22 
Covenant Not to Sue by Respondents .................................................... 23 
Other Claims .................................................... : ............................ 24 
Contribution Protection ............ : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . 24 
Indemnification .............................................................................. 25 
Insurance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26 
Financial Assurance . . . . . .. .. . . .. . . .. . .. . . . . . . . .. . . . . . . .. . . . . . .. . . . . . .. . . .. .. . . .. . .. . .. . . . . . 27 
Modifications . . . . . .. . .. . .. . .. .. . .. .. . . . .. . .. . . .. .. . .. . .. . . . . .. .. .. .. . . . . .. . .. . .. . .. . .. . . . . .. 28 
Notice of Completion of work . . . . . . . . . . . . . ... .. . . . . . . . . .. . . .. . . . . . . . . . . . . . . . .. . .. . .. . . . . . 28 
Severability/Integration/ Appendices . . .. . . . . .. . . . . . . . . . . . . . .. . .. . . . . . . . .. . . . . .. . . . . . .. ... 29 
Notices.................................. .. .. . .. .. .. .. . .. . . . .. . . . . . . .. .. . .. . . . .. . . . . . . . . .. .... 29 
Effective Date ............................................ , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30 

2 

JM001249 

Exh. 62-2 

Electronic Filing: Received, Clerk's Office 6/20/2017



**Electronic Filing; Clerk's Office  05/26/2017**
•• I 

I. JURISDICTION AND GENERAL PROVISIONS 

1. This Administrative Settlement Agreement and Order on Consent ("Settlement 
Agreement") is entered into voluntarily by the United States Environmental Protection Agency 
("EPA") and Johns Manville ("JM") and Commonwealth Edison Company ("ComEd") 
("Respondents"). This Settlement Agreement provides for the perfonnance of a removal action by 
Respondents and the reimbursement of certain response costs incurred by the United States at or in 
connection with certain property located on and adjacent to the southern and western property lines 
of the former Johns Manville manufacturing facility located near Greenwood A venue and Pershing 
Road in Lake County, Illinois and denoted as the Southwestern Site Area in Attachment 1. 

2. This Settlement Agreement is issued under the authority vested in the President of 
the United States by Sections 104, J06(a), 107 and 122 of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980, 42 U.S.C. Sections 9604, 9606(a), 9607 and 
9622, as amended ("CERCLA"). 

3, EPA has notified the State of Illinois of this action pursuant to Section 106( a) of 
CERCLA, 42 U.S.C. Section 9606(a). 

4. EPA and Respondents recognize that this Settlement Agreement has been negotiated 
in good faith and that the actions undertaken by Respondents in accordance with this Settlement 
Agreement do not constitute an admission of any liability. Respondents do not admit, and retain 
the right to controvert in any subsequent proceedings other than proceedings to implement or 
enforce this Settlement Agreement, the validity of the findings of facts, conclusions of law, and 
detenninations in Sections N and V of this Settlement Agreement. Respondents agree to comply 
with and be bound by the terms of this Settlement Agreement and further agree that they wi 11 not 
contest the basis or validity of this Settlement Agreement or its terms. 

II. PARTIES BOUND 

5.. This Settlement Agreement applies to and is binding upon EPA and upon 
Respondents and their successors and assigns. Any change in ownership or corporate status of a 
Respondent including, but not limited to, any transfer of assets or real or personal property shall not 
alter such Respondents' responsibilities under this Settlement Agreement. 

6. Respondents are jointly and severally liable for carrying out all activities required by 
this Settlement Agreement. In the event of the insolvency or other failure of any one or more 
Respondents to implement the requirements of this Settlement Agreement, the remaining 
Respondents shall complete all such requirements. 

7. Respondents shall ensure that their contractors, subcontractors, and representatives 
receive a copy of this Settlement Agreement and comply with this Settlement Agreement. 
Respondents shall be responsible for any noncompliance with this Settlement Agreement. 
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III. DEFJNITIONS 

8. Unless otherwise expressly provided herein, tenns used in this Settlement 
Agreement which are defined in CERCLA or in regulations promulgated under CERCLA shall 
have the meaning assigned to them in CERCLA or in such regulations. Whenever terms listed 
below are used in this Settlement Agreement or in the appendices attached hereto and incorporated 
hereunder, the following definitions shall apply: 

a. "CERCLA" shall mean the Comprehensive Environmental Response, 
Compensation, and Liability Act of I 980, as amended, 42 U.S.C. Sections 9601, et seq. 

b. -"Day" shall mean a calendar day. In computing any period of time under this 
Settlement Agreement, where the last day would fall on a Saturday, Sunday, or Federal holiday, the 
period shall run until the close of business of the next working day. 

c. "Effective Date" shall be the effective date of this Settlement Agreement as 
provided in Section XXX. 

d. "EPA" shall mean the United States Environmental Protection Agency and 
any successor departments or agencies. 

e. "Illinois EPA" shall mean the lllinois Environmental Protection Agency and 
any successor departments or agencies. 

f. "Future Response Costs" shall mean all costs, including, but not limited to, 
direct and indirect costs, that the United States incurs in reviewing or developing plans, reports and 
other items pursuant to this Settlement Agreement, verifying the Work, or otherwise implementing, 
overseeing, or enforcing this Settlement Agreement, including but not limited to, payroll costs, 
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Paragraph 24 (costs 
and attorneys fees and any monies paid to secure access, including the amount of just 
compensation), and Paragraph 34 (emergency response). Future Response Costs shall also include 
al I Interim Response Costs [ and all Interest on those Past Response Costs] Respondents have 
agreed to reimburse under this Settlement Agreement that has accrued pursuant to 42 U.S.C. § 
9607(a) during the period from June 30, 2006 to the Effective Date. 

g. "Interest" shall mean interest at the rate specified for interest on investments 
of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded 
annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate 
of interest shall be the rate in effect at the time the interest accrues. The rate of interest is subject to 
change on October 1 of each year. 

h. "Interim Response Costs" shall mean all costs, including direct and indirect 
costs, a) p~id by the United States in connection with the Southwestern Site Area between June 30, 
2006 and the Effective Date, orb) incurred prior to the Effective Date, but paid after that date. 
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i. "National Contingency Plan" or "NCP" shall mean the National Oil and 
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of 
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto. 

j. "Settlement Agreement" shall mean this Administrative Settlement 
Agreement and Order on Consent and all appendices attached hereto (listed in Section XXIX). In 
the event of conflict between this Settlement Agreement and any attachment, this Settlement 
Agreement shall control. 

k. "Paragraph" shall mean a portion of this Settlement Agreement identified by 
an Arabic numeral. 

I. "Parties" shall mean EPA and Respondents. 

m. "Past Response Costs" shall mean all costs, including, but not limited to, 
direct and indirect costs, that the United States paid at or in connection with the Southwestern Site 
Area through June 30, 2006, plus Interest on all such costs through such date. 

n; "RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. § 
6901, et seq. (also known as the Resource Conservation and Recovery Act). 

o. "Respondents" shall mean Johns Manville and Commonwealth Edison 
Company. 

p. "Section" shall mean a portion of this Settlement Agreement identified by a 
Roman numeral. 

q. "Site 3" means the area so identified and approximately delineated in 
Attachment 1 where asbestos containing material has come to be located, as generally described in 
Paragraph 9.b. · 

r. "Site 4" means the area so identified and approximately delineated in 
Attachment 1 where asbestos containing material has come to be located, as generally described in 
Paragraph 9.c. 

s. "Site 5" means the area so identified and approximately delineated in 
Attachment I where asbestos containing material has come to be located, as generally described in 
Paragraph 9.d. 

t. "Site 6" means the area-so identified and approximately delineated in 
Attachment 1 where asbestos containing material has come to be located, as generally described in 
Paragraph 9.e. 

u. "State" means the State of Illinois. 
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v. "Southwestern Site" or "Southwestern Site Area" means the area so 
identified and approximately delineated in Attachment l where asbestos has come to be located, 
including Sites 3, 4, 5, and 6. 

w. ''Waste Material" shall mean l) any "hazardous substance" under Section 
101(14) ofCERCLA, 42 U.S.C. § 9601(14); 2) any pollutant or contaminant under Section 101(33) 
of CERCLA, 42 U.S.C. § 9601(33); 3) and any "solid waste" under Section 1004(27) ofRCRA, 42 
u.s.c. § 6903(27). 

x. ''Work" shall mean all activities Respondents are required to perform under 
this Settlement Agreement. 

IV. FINDINGS OF FACT 

9. Based on available infonnation, including the Administrative Record in this maner, 
U.S. EPA hereby finds that: 

a. Johns Manville is a Delaware corporation, and CommonweaJth Edison 
Company is an Illinois corporation. 

b. Site 3 is owned by Commonwealth Edison Company and is located south of 
the Greenwood A venue right-of-way near the southern property line of the former JM · 
manufacturing facility. Pursuant to a license agreement with Commonwealth Edison, Johns 
Manville used Site 3 as a parking lot for Johns Manville employees and invitees from the 1950s 
through approximately 1970. Asbestos containing pipes were split in half lengthwise and used for 
curb bumpers on Site 3. Site 3 also contains miscellaneous fill material, some of which contains 
asbestos. The parking lot was taken out of service in approximately 1970 when the Amstutz 
Expressway was constructed. The Illinois Department of Transportation ("IDOT") constructed a 
detour road on the parking lot for use during construction of the Expressway. !DOT subsequently 
removed and destroyed the detour road. In December 1998, Respondent Johns Manville 
discovered ACM at the surface on Site 3. JM removed surficial ACM and conducted sampling of 
the area which showed ACM at depths of at least three feet at Site 3. 

c. Site 4 is on and adjacent to the western boundary of JM's former 
manufacturing facility in Waukegan, Illinois. Site 4 is located within the right of way owned by 
Commonwealth Edison extending northward from the north end of the elevated roadway approach 
to Greenwood A venue to Site 5. On October 26, 2000, Johns Manville personnel observed 
asbestos-containing material at Site 4 during excavation activities related to the decommissioning 
of a nearby natural gas line. Pieces of ACM in the form ofroofing materials, transite sheeting and 
brake shoe materials were noted in the excavated soil. ACM exposed at the surface was picked up 
and disposed off-site at the Onyx Landfill located in Zion, Illinois but subsurface ACM remains. 

d. Site 5 is located within a swale area of the Commonwealth Edison right of 
way, which is on and adjacent to the western boundary of the former JM manufacturing facility in 
Waukegan, Illinois from Sile 4 on the south to a point west of the north end of the pumping lagoon. 
Asbestos was discovered in the swale on Site 5 during investigations for a study prepared for the 
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Waukegan Park District entitled "Waukegan Park District: An Evaluation of Offsite Asbestos and . 
Air Pollutants and Their Potential Effect on Visitors'to the Proposed Sports Complex in Waukegan, 
11Hnois" dated March 7, 2002 ("Waukegan Park District Study"). According to this study, a · 
composite sample from the swale exhibited 'eleyated asbestos concentrations. 

e. . Site 6 is adjacenf~o the Th1 former manufacturing faciHty on the shbulders of 
Greenwood Avenue and within the right~of-way of Greenwood Avenue in Waukegan, Illinois 
extending from the east end of Greenwood Avenue's elevated approach to Pershing Road on the 
west to the bom1dary of Site 2 or:i:the east. Samples oftliis area w~e taken as part ofthC? 
Waukegan Park District.Study. ~othshallow and.deeper sample material frointh«;: Greenwood 
Avenue shoulder showed elevated levels of concentrations of pi:imarilychrysotile asbes~os. The 

.... ·currerit known are~ of asbestos coilt!llllination at Site. 6 is: ~10t. owned by Comm9.nwealth Edison, 

. . . ·:· ,,.<··~:: ·••• f.· ·· .... :J~~s·J~~;j~ h:a{p~~y~~~dU.S.·;P}wi~ a.drawing ol~e:·ap~r~xi:~te 

locations where asbestos·containing materiai has been identified at Slies 3,4;·s and 6.·· .. · ' .· -. · .... ' . . .·•, .. "·. ., . . .,. 

' ''v; CONCLUSIONS ()FLA w AND:.DETERMINATIONS 
. _, .. -,·. . 

' :i'io. ', Based o~\he Findm~~ ofFa~i 1set t~rtli:ab~ve: ~li~eAdm:;~trativ~R~<>;d' 
> supporting this removal action; EPA has determined that:, . > . .. . ·: :_ 

.. . . . a. . ,The.South-Western Sit~·J\re~ ~cl~di~~ Sites 3,4,5, and 6i\s a ;'facilit;;, as ·· 
· defin~d b·y Secti<>n 101 (9) of CERCl.A, 42 U.S.~. § Q60'1 (9)/ ::. · · 

. >- b: .... · The asbestos foui:id at.Sites3~ 4~ 5, imd 6 of the St,uthwestern Site Area is~-
"hazardous substancell as:defined bySectio~ 10104) ofCERCLA~ 4,2U.S~C; · §'9601(14). , · · · ··· 

,' C. Each :Respondent is a "persontlas defined by Section 101(21) of CERCLA,' · 
42 u,s.c. § 9601 (21); ' '· ,. ' ' ' '' ' . ' ' ·• 

. . . d. . Each Respondent is a responsible party tin~f~r Section 1O7(afof CER.CLA, 
42 U.S.C. § 9607(a), and is jointly and severally liable for performance of response action and for 

', response costs .incurred and to: be inctii"red at the Southwestern s'ite Area.' Respondents are' '' 
"ownersll and/or "operators" of the Southwestern Site Area as defme<fby. Section 10 I (20)' of ·.· 
CERCLA. Respondents are eithet persons who at the time of disposal of any hazardpus substances 
owned or operated the Southwestern Site Area or who arranged for disposal,or transport for . 
disposal of hazardous substances at the Southwestern Site Area. TheRespondents therefore may 
be liable under Section I 07(a) of CERCLA, 42 U.S.C. Section 9607(a). · 

. . _·; . 

e. The conditions described in the Findings of Fact above constitute an actual 
or threatened "release" of a hazardous substance from each facility as defined by Section 101(22) of 
CERCLA, 42 U.S.C. § '9601(22). -

f. The removal action required by this Settlement Agreement is necessary to 
protect the public health, welfare, or the environment and, if carried out in compliance with th.e 
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tenns of this Settlement Agreement, will be considered consistent with the NCP, as provided in 
Section 300.700(c)(3)(ii) of the NCP. 

VI. SETTLEMENT AGREEMENT AND ORDER 

I I. Based upon the foregoing Findings of Fact, Conclusions of Law, Determinations, 
and the Administrative Record for the Southwestern Site Area, it is hereby Ordered and Agreed that 
Respondents shall comply with all provisions of this Settlement Agreement, including, but not 
limited to, all attachments to this Settlement Agreement and all documents incorporated by 
reference into this Settlement Agreement. 

VII. DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR, 
AND ON-SCENE COORDINATOR 

12. Respondents shall retain one or more contractors to perform the Work and shall notify 
EPA ofth·e name(s) and qualifications of such contractor(s) within five days of the Effective Date. 
Respondents shall also notify EPA of the name(s) and quali:fication(s) of any other contractor(s) or 
subcontractor(s) retained to perform the Work at least five days prior to commencement of such 
Work. EPA retains the right to disapprove of any or all of the contractors and/or subcontractors 
retained by Respondents. If EPA disapproves of a selected contractor, Respondents shall retain a 
different contractor and shall notify EPA of that contractor's name and qualifications within three 
days of EP A's disapproval. The proposed contractor must demonstrate compliance with · 
ANSl/ASQC E-4-1994, "Specifications and Guidelines for Quality Systems for Environmental 
Data Collection and Environmental Technology Programs" (American National Standard, January 
5, I 995), by submitting a copy of the proposed contractor's Quality Management Plan ("QMP"). 
The QMJJ must be prepared in accordance with "EPA Requirements for Quality Management Plans 
(QA/R-2)" (EPN240/B0-l/002), or equivalent documentation as required by E;PA. Any decision 
not to require submission of the contractor's QMP should be documented in a memorandum from 
the OSC and Regional QA personnel to the Site file. 

13. Within five days after the Effective Date, Respondents shall designate a Project 
Coordinator who shall be responsible for administration of all actions by Respondents required by 
this Settlement Agreement and shall submit to EPA the designated Project Coordinator's name, 
address, telephone number, and qualifications. To the greatest extent possible, the Project 
Coordinator shall be present on Site or readily available during Site work. EPA retains the right to 
disapprove of the designated Project Coordinator. IfEPA disapproves of the designated Project 
Coordinator, Respondents shall retain a different Project Coordinator and shall notify EPA of that 
person's name, address, telephone number, and qualifications within three days following EP A's 
disapproval. Receipt by Respondents' Project Coordinator of any notice or communication from 
EPA relating to this Settlement Agreement shall constitute receipt by all Respondents. 

14, EPA has designated Brad Bradley of the Remedial Response Branch, as its On-
Scene Coordinator ("OSC"). Except as otherwise provided in this Settlement Agreement, 
Respondents shall direct all submissions required by this Settlement Agreement to OSC at 77 West 
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Jackson Boulevard (SR-61), Chicago, IL 60604 by certified or express mail. Respondents must 
also send a copy of all submissions to Janet Carlson at 77 West Jackson Boulevard (C-14J), 
Chicago, II 60604. EPA and Respondents shall have the right, subject to Paragraph 13, tq change 
their respective designated OSC or Project Coordinator. Respondents shall notify EPA 2 days 
before such a change is made. The initial notification may be made orally, but shall be promptly 
followed by a written notice. 

VIII. WORK TO BE PERFORMED 

15. Respondents shall perfonn, at a minimum, the following actions: 

a. Detennine the nature and extent of asbestos contamination at and near the 
Southwestern Site Area approximately delineated in Attachment 1. Respondent Johns Manville 
has previously sampled and analyzed soil samples at Site 3 using methodologies that are "not 
inconsistent with the National Contingency Plan." At ~minimum, Respondents will further 
investigate Site 3 by visually inspecting borings or excavations below a depth of three feet at a 
representative number of locations. At a minimum, Respondents shall sample soil in unpaved 
areas in one foot depth intervals down to a depth of three feet below the ground according to a 
sampling grid with an area no greater than 1225 square feet and a length to width ratio of no greater 
than 2:1 in the Southwestern Site Area (except Site 3). Respondents shall analyze the soil samples 
for asbestos using Polarized Light Microscopy (PLM) CARB Level A (analytical sensitivity of 
0.25% asbestos). Respondents shall also analyze a sample, at random interval depths, from 10% of 
the soil sample locations via Transmission Electron Microscopy (TEM) CARB Level B (analytical 
sensitivity of 0.1 % asbestos). Due to the possible presence of building materials presumed or 
confirmed as containing ACM that may prevent or hinder the advancement of a geoprobe, 
Respondents may at their option, propose to excavate 3-foot deep holes with a backhoe or similar 
equipment and collect samples at appropriate depths from the sidewalls of the excavations. 
Respondents may also, at their option, choose to declare a particular sampling location and interval 
above actionable levels, without analysis, if visible ACM is found in the sample. For areas west of 
the property line of JM's former manufacturing facility, Respondents shall initially limit sampling 
to the upland areas adjacent to the JM property line. Absent the presence of visible ACM, the 
extent of contamination investigation shall not extend beyond areas where the sample results 
indicate asbestos levels below the analytical sensitivity of the PLM CARB Level A laboratory 
method. If asbestos contamination is encountered at 3 feet, Respondents shall conduct additional 
sampling below 3 feet to determine the extent of contamination for the remaining areas. 

b. Within 60 days after the Effective Date, Respondents shall submit to EPA for 
approval (with a copy to the State) an Extent of Contamination Work Plan, or at Respondents' 
option, a set of plans for any combination of Sites, for performing the removal sampling activities 
identified in Paragraph 15.a. Respondents shall prepare a Quality Assurance Project Plan as part of 
the Work Plan. The QAPP for the JM Waukegan NPL Site activities was approved pursuant to the 
folJowing QAPP Guidance: "EPA Requirements for Quality Assurance Project Plans (QA/R-5)" 
(EPA/240/B-01/003, March 2001), and "EPA Guidance for Quality Assurance Project Plans 
(QNG-5)" (EP N600/R-98/0l 8, February 1998). Respondents may use the existing QAPP for the 
JM Waukegan NPL Site as a template under this Settlement Agreement. For activities that are 
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outside the scope of the QAPP approved for the JM Waukegan NPL Site, Respondents shall 
develop a new QAPP in accordance with the Uniform Federal Policy for Implementing 
Environmental Quality Systems (UFP-QS), the Uniform Federal Policy for Quality Assurance 
Project Plans (UFP-QAPP) Manual, the UFP-QAPP Workbook, and the UFP-QAPP Compendium. 
The U.S. EPA Office of Solid Waste and Emergency Response (OSWER) approved the UFP-QS 
(Final, Version 2, March 2005). The Extent of Contamination Work Plan shall provide a 
description of, and an expeditious schedule for, the actions required .by this Settlement Agreement. 

c. Within 150 days of EPA approval or approval with modification of the Extent of 
Contamination Work Plan, Respondents shall complete the sampling activities required by the 
Extent of Contamination Work Plan and shall prepare and submit an Engineering Evaluation Cost 
Analysis Study (EE/CA) in accordance with U.S. EPA's "Guidance on Conducting Non-Time­
Critical Removal Action Under CERCLA" to EPA for review and approval (with a copy to the 
State). The EECA shall contain: source, nature, characterization (including a risk evaluation) and 
extent of contamination for the Southwestern Site Area; identification and analysis ofremoval 
objectives; identification of ARARs; identification and analysis of alternatives for removal of the 
asbestos in the Southwestern Site Area; and comparative analysis of removal action alternatives 
according to long term and short term effectiveness, implementability and cost of the proposed 
alternative. The EECA shall evaluate the excavation and offsite disposal of all asbestos containing 
material above background levels in the Southwestern Site Area as one of the removal action 
alternatives. 

d. Respondents, the State, and, if required by the NCP and CERCLA, the public, will 
be provided an opportunity to comment on the response action proposed by EPA for the 
Southwestern Site Area. EPA will include the EPA approved EECA in the Administrative Record 
for the Southwestern Site Area. EPA may select a response action for the Southwestern Site Area 
pursuant to an Action Memorandum or other decision document. 

e. Within 120 days after receiving EPA's notice to proceed, Respondents shall submit 
to EPA for approval (with a copy to the State) a Removal Action Work Plan for performing EP A's 
selected response action for the Southwestern Site Area in accordance with EPA's Action 
Memorandum or other decision document for the Southwestern Site Area. The Removal Action 
Work Plan shall provide a description of, and an expeditious schedule for such action. 

f. Following EPA approval of the Removal Action Work Plan, the Respondents shall 
initiate and implement the Removal Action in accordance with the EPA approved Removal Action 
Work Plan and the schedule therein. 

g. During all removal activities, Respondents shall allow no visible emissions in the 
work areas. The presence of visible emissions in any work area shall result in immediate cessation 
of all work activities in said area until such time as the visible emissions can be controlled. 

h. Pursuant to the Removal Action Work Plan, during removal activities, Respondents 
shall conduct air sampling and analysis for asbestos using PCM as specified in Appendix A of 
OSHA Standard 1926.1101 (Asbestos) or NIOSH Method 7400. If fiher concentrations exceed 
0.01 £Ice, a recount shall be conducted of the same sample using TEM ISO 10312 methodology. In 
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addition, random air samples shall be analyzed using TEM ISO 10312 methodology as specified in 
the Removal Action Work Plan. An action level of concentrations exceeding 0.01 £Ice (PCM 
Equivalent) will be used during removal activities. In the event of any exceedance of the action 
level or background level, whichever is higher, work practices must immediately be reviewed and 
adjusted until said exceedance ceases. 

i. Within 90 days of completion of all construction acti.vities, Respondents shall 
prepare and submit a summary report of the removal action. 

16. Review of Plans. 

a. EPA may approve, disapprove, require revisions to, or modify all plans 
under this Settlement Agreement including the Extent of Contamination Work Plan, EECA and the 
Removal Action Work Plan in whole or in part. If EPA requires revisions, Respondents shall 
submit a revised Extent of Contamination Work Plan, revised EECA or revised Removal Action 
Work Plan within 30 days of receipt ofEPA's notification of the required revisions unless extended 
in writing by EPA. Re::.1Jondents shall implement the Extent of Contamination Work Plan and the 
Removal Action Work Plan as approved in writing by EPA in accordance with the schedule 
approved by EPA. Once approved, or approved with modifications, the Work Plans, the schedule, 
and any subsequent modifications shall be incorporated into and become fully enforceable under 
this Settlement Agreement. 

b. Respondents shall not commence any Work except in conformance with the 
terms of this Settlement Agreement. Respondents shall not commence implementation of the 
Extent of Contamination Work Plan and Removal Action Work Plan developed hereunder until 
receiving written EPA approval pursuant to Paragraph l 6(a). Respondents shall notify U.S, EPA at 
least 48 hours prior to perfonning any on site work pursuant to the U.S. EPA approved work plan. 

17. Health and Safety Plan. The Health and Safety Plan ("HSP") will be included in the 
Extent of Contamination Work Plan. This plan shall be prepared in accordance with EPA's 
Standard Operating Safety Guide (PUB 9285.1-03, PB 92-963414, June 1992). Respondents may 
use the existing HSP for the JM Waukegan NPL site as a template. In addition, the plan shall 
comply with all currently applicable Occupational Safety and Health Administration ("OSHA") 
regulations found at 29 C.F.R. Part 1910. If EPA determines that it is appropriate, the plan shall 
also include contingency planning. Respondents shall incorporate all changes to the p]an 
recommended by EPA and shall implement the plan during the pendency of the removal action. 

18. Quality Assurance and Sampling. 

a. All sampling and analyses performed pursuant to this Settlement Agreement 
shall conform to EPA direction, approval, and guidance regarding sampling, quality 
assurance/quality control ("QA/QC"), data validation, and chain of custody procedures. 
Respondents shall ensure that the laboratory used to perfonn the analyses participates in a QNQC 
program that complies with the appropriate EPA guidance. Respondents shall follow, as 
appropriate, "Quality Assurance/Quality Control Guidance for Removal Activities: Sampling 
QNQC Plan and Data Validation Procedures" {OSWER Directive No. 9360.4-01, April 1, 1990), 
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as guidance for QA/QC and sampling. Respondents shall only use laboratories that have a 
documented Quality System that complies with ANSI/ ASQC E-4 1994, "Specifications and 
Guidelines for Quality Systems for Environmental Data Collection and Environmental Technology 
Programs" (American National Standard, January 5, 1995), and "EPA Requirements for Quality 
Management Plans (QA/R-2) (EP A/240/B-01/002, March 2001)," or equivalent documentation as 
determined by EPA. EPA may consider laboratories accredited under the National Environmental 
Laboratory Accreditation Program ("NELAP") as meeting the Quality System requirements. 

b. Upon request by EPA, Respondents shall have such a laboratory analyze 
samples submitted by EPA for QA monitoring. Respondents shall provide to EPA the QA/QC 
procedures followed by all sampling teams and laboratories performing data collection and/or 
analysis. 

c. Upon request by EPA, Respondents shall allow EPA or its authorized 
representatives to take split and/or duplicate samples. Respondents shall notify EPA not less than 3 
business days in advance of any activity requiring sample collection, unless shorter notice is agreed 
to by EPA. EPA shall have the right to take any additional samples that EPA deems necessary. 
Upon request, EPA shall alJow Respondents to take split or duplicate samples of any samples it 
takes as part of its oversight of Respondents' implementation of the Work. 

19. Post-Removal Site Control. In accordance with the Work Plan schedule, or as 
otherwise directed by EPA, Respondents shall submit a proposal for post-removal site control 
consistent with Section 300.415(]) of the NCP and OSWER Directive No. 9360.2-02. Upon EPA 
approval, Respondents shall implement such controls and shall provide EPA with documentation of 
all post-removal site control arrangements. 

20. Reporting. 

a. Respondents shall submit a written progress report to EPA concerning 
actions undertaken pursuant to this Settlement Agreement monthly, on the 10th day of each month 
following receipt ofEPA's approval of the Extent of Contamination Work Plan until submission of 
the summary report identified in I 5(i), unless otherwise directed in writing by the OSC. These 
reports shall describe all significant developments during the preceding period, including the 
actions performed and any problems encountered, analytical data received during the reporting 
period, and the· developments anticipated during the next reporting period, including a schedule of 
actions to be performed, anticipated problems, and planned resolutions of past or anticipated 
problems. 

b. Respondents shall submit to EPA 2 copies of all plans, reports or other 
submissions required by this Settlement Agreement, or any approved work plan. Upon request by 
EPA, Respondents shall submit such docwnents in electronic form. 

c. Respondents who own or control property at the Southwestern Site Area 
shall, at least 30 days prior to the conveyance of any interest in real property at the Southwestern 
Site Area, give written notice to the transferee that the property is subject to this Settlement 
Agreement and written notice to EPA and the State of the proposed conveyance, including the 
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name and address of the transferee. Respondents who own or control property at the Sites 3, 4, 5 
and 6 also agree to require that their successors comply with the immediately proceeding sentence 
and Sections IX (Site Access) and X (Access to Information). 

21. Final Report. Within 60 calendar days after completion of all Work required by this 
Settlement Agreement, Respondents shall submit for EPA review and approval a final report 
summarizing the actions taken to comply with this Settlement Agreement. The final report shall 
confonn, at a minimum, with the requirements set forth in Section 300.165 of the NCP entitled 
"OSC Reports." The final report shall include a good faith estimate of total costs or a statement of 
actual costs incurred in complying with the Settlement Agreement, a listing of quantities and types 
of materials removed off-Site or handled on-Site, a discussion of removal and disposal options 
considered for those materials, a listing of the ultimate destination(s) of those materials, a 
presentation of the analytical results of all sampling and analyses performed, and accompanying 
appendices containing all relevant documentation generated during the removal action (e.g., 
manifests, invoices, bills, contracts, and permits). The final report shall also include the following 
certification signed by a person who supervised or directed the preparation of that report: 

"Under penalty of law, I certify that to the best of my knowledge, after appropriate inquiries 
of all relevant persons involved in the preparation of the report, the infonnation submitted is true, 
accurate, and complete. I am aware that there are significant penalties for submitting false 
information, including the possibility of fine and imprisonment for knowing violations." 

22. Off-Site Shipments. 

a. Respondents shall, prior to any off-Site shipment of Waste Material from the 
Southwestern Site Area to an out-of-state waste management facility, provide written notification 
of such shipment of Waste Material to the appropriate state environmental official in the receiving 
facility's state and to the On-Scene Coordinator. However, this notification requirement shall not 
apply to any off-Site shipments when the total volume of all such shjpments will not exceed IO 
cubic yards. 

i. Respondents shall include in the written notification the following 
information: 1) the name and location of the facility to which the Waste Material is to be shipped; 
2) the type and quantity of the Waste Material to be shipped; 3) the expected schedule for the 
shipment of the Waste Material; and 4) the method of transportation. Respondents shall notify the 
state in which the planned receiving facility is located of major changes in the shipment plan, such 
as a decision to ship the Waste Material to another facility within the same state, or to a facility in 
another state. 

ii. The identity of the receiving facility and state will be determined by 
Respondents following the award of the contract for the removal action. Respondents shall provide 
the infonnation required by Paragraph 22(a) and 22(b) as soon as practicable after the award of the 
contract and before the Waste Material is actually shipped. 

b. Before shipping any asbestos containing material (or other hazardous 
substances, pollutants, or contaminants, if any) from the Southwestern Site Area to an off-site 
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location, Respondents shall obtain EPA's certification that the proposed receiving facility is 
operating in compliance with the requirements of CERCLA Section 12l(d) (3), 42 U.S.C. § · 
9621 (d) (3), and 40 C.f;R. §300.440 and which is properly licensed to.accept asbestos oi: asbestos 
containing material. Respondents shall only send asbestos containing material ( or other hazardous 
substances, pollutants, or contaminants, if any) from the Southwestern Site Area to an off-site 
facility that complies with the requirements of the statutory provision and regulation cited in the 
preceding sentence. · 

IX. SITE ACCESS 

.• 23; · If the $outhwestern Site· Area, or any other property where access is needed to.­
implement thisSettlementAgreement, is owned orco11trolled by any of the Respondents; such 

. I. · .. Resppndents shall, commencing on theEffective Dati;provide EPA; the State, and their,.·.' . . 
representatives,. including contractors; with. access at :a11 reasonable times to ~he Southwestern Site 

·.1 . 

Area, for the purpose of conducting any activity related to this Settlement Agreement. 

24. · . Where any action under this sett1ement-A.greement is to be perfonned ip areas. 
owned by or in possessie>n ~f someone other than Respondents, Respondents shall use their: best 
efforts to obtain all nec.essary access 'agreem~ts within'30 days after the Effective Date; or as 
otherwise specified in writing by the osc. Respondents shali immediately notify EPA ifafter 
using their best efforts they are unable to obtain such agreements. For purposes of this Paragraph, 
"best 1;:fforts','_ includes the payment of reasonable sums of mcmey in conside.ration of access. . 
Respondents shall describe in writing their efforts to obtain access. E.P A rriay then assist · 
Respondents hi gaining access, to the extent necessary fo effectuate the iesponse acti()nS descnbed 
herein; using such means as EPA deems appropriate. Respondents ~hall reimburse EPA for ail 
costs and attorney's fees incurred by the United States 1n obtaining such access, in accordance with 
the procedures in Section XV(Paym~nt of Response Costs)'. · 

25. Notwithstanding any provisi~n of this Settlement Agreernent,·'EPA and the State 
retain all of their access authorities and rights as well as all oftheir rights to require land/water use. 
restrictions", including enforcement authorities relatedthereto, under CERCLA, RCRA.,and any 
other applicable statutes or regulations. 

X. ACCESS TO JNFORMA TION 

26. Respondents shall provide to EPA and the State, upon request, copies of all 
documents and information within their possession or control or that of their contractors or agents 
relating to activities at the Southwestern Site Area or to the implementation of this Settlement 
Agreement, including, but not limited to, sampling, analysis, chain of custody records, manifests, 
trucking logs, receipts, reports, sample traffic routing, corresporidence, or other documents or 
information related to the Work. Respondents shal] also make available to EPA and the State, for 
purposes of investigation, information gathering, or testimony, their employees, agents, or 
representatives with knowledge ofre]evant facts concerning the performance of the Work. 
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27. Respondents may assert business confidentiality claims covering part or all of the 
documents or information submitted to EPA and the State under this Settlement Agreement to the 
extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), 
and 40 C.F.R. § 2.203(b). Documents or infonnation detennined to be confidential by EPA will be 
afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality 
accompanies documents or information when they are submitted to EPA and the State, or if EPA 
has notified Respondents that the documents or information are not confidential under the standards 
of Section 104( e) (7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access to 
such documents or information without further notice to Respondents. 

28. Respon~ents may assert that certain doc~~~nts, recorcls a11d other information are 
privileged under the attorney-client privilege or any other privilege recognized by federal law. If 
the Respondents assert such a privilege'irilieuof providing docwnentS; they shall provide EPA and 
the State with the following: 1) the title of the document; record, or infcirmaticip; 2) the date of the 
document, record, orinfortnation; 3) the name and title of the author of the document, record, or 
infonnation; 4) the name and title of each addressee and recipient; 5) ~ description of the contents 
of the document, record, or information; and 6) the privilege asserted by Respondents. However, 
no documents, reports or other information _c_reated or generated pursuant to the requirements of 

· this Settletr1ent Agreement shall be withheld. 'on the grounds that they are privileged. . 

29; . ·. ·. 'No claim of confidentiality shaU be made ;ith respect to any d~ta, inc1udi~g, but not 
limited to, aBsampling, analytical, monitoring, hydrogeologic, scientific, chemical, o:(engineering 
data, or any other documents or information evidencing conditions at or around the Southwestern 
Site Area. 

. .· -. 

. . 

XI. RECORD RETENTION 

30. Until IO years after Respondents' receipt of EPA's notification pursuant to Section 
XXIX (Notice of Completion of Work), each Respondent shall preserve and retain all non-identical 
copies of records and documents (including records or documents in electronic form) now in its 
possession or control or which come info its possession or control that relate in any manner to the 
performance of the Work or the liability of any person under CERCLA with respect to the 
Southwestern Site Area, regardless of any corporate retention policy to the contrary. Until IO years 
after Respondents' receipt of EPA's notification pursuant to Section XX:Vill (Notice of Completion 
of Work), Respondents shall also instruct their contractors and agents to preserve all documents, 
records, and information of whatever kind, nature or description relating to performance of the 
Work. 

31. At the conclusion of this document retention period, Respondents shall notify EPA 
and the State at least 90 days prior to the destruction of any such records or documents, and, upon 
request by EPA or the State, Respondents shall deliver any such records or documents to EPA or 
the State. Respondents may assert that certain documents, records and other infonnation are 
privileged under the attorney-client privilege or any other privilege recognized by federal law. If 
Respondents assert such a privilege, they shall provide EPA or the State with the following: 1) the 
title of the document, record, or information; 2) the date of the document, record, or information; 3) 
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the name and title of the author of the docwnent, record, or information; 4) the name and title of 
each addressee and recipient; 5) a description of the subject of the document, record, or 
information; and 6) the privilege asserted by Respondents. However, no documents, reports or 
other information created or generated pursuant to the requirements of this Settlement Agreement 
shall be withheld on the grounds that they are privileged. 

32. Each Respondent hereby certifies individually that to. the best of its knowledge and 
belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise 
disposed of any records, documents or other information (other than identical copies) relating to its 
potential liability regarding the Southwestern Site Area since notification of potential liability by 
EPA or the State or the filing of suit against it regarding the Southwestern Site Area and that it has 
fully complied with any and all EPA requests for infonnation pursuant to Sections 104(e) and 
122(e) ofCERCLA, 42 U.S.C. § § 9604(e) and 9622(e), and Section 3007 ofRCRA, 42 U.S.C. § 
6927. 

XII. COMPLIANCE WITH OTHER LAWS 

33. Respondents shall perform all actions required pursuant to this Settlement 
Agreement in accordance with all applicable local, state, and federal laws and regulations except as 
provided in Section 121 (e) of CERCLA, 42 U.S.C. § 692l(e), and 40 C.F.R. § § 300.400(e) and 
300.4150). In accordance with 40 C.F.R. § 300.415G), all on-Site actions required pursuant to this 
Settlement Agreement shall, to the extent practicable, as detennined by EPA, considering the 
exigencies of the situation, attain applicable or relevant and appropriate requirements ("ARARs") 
under federal environmental or state environmental or facility siting laws. 

XIII. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES 

34. In the event of any action or occurrence during perfonnance of the Work which 
causes or threatens a release of Waste Material from the Southwestern Site Area including Sites 3, 
4, 5 and 6 that constitutes an emergency situation or may present an immediate threat to public 
heal$ or welfare or the environment, Respondents shall immediately take all appropriate action. 
Respondents shall take these actions in accordance with all applicable provisions of this Settlement 
Agreement, including, but not limited to, the Health and Safety Plan, in order to prevent, abate or 
minimize such release or endangennent caused or threatened by the release. Respondents shall also 
immediately notify the OSC or, in the event of his/her unavailability, the Regional Duty Officer, 
USEPA Region 5 Emergency Planning and Response Branch at (312) 353~23 l 8 [Emergency 
Planning and Response Branch], of the incident or Site conditions. In the event that Respondents 
fail to take appropriate response action as required by this Paragraph, and EPA takes such action 
instead, Respondents shall reimburse EPA all costs of the response action not inconsistent with the 
NCP pursuant to Section XV (Payment of Response Costs). 

35. In addition, in the event of any release of a hazardous substance from the 
Southwestern Site Area, Respondents shall immediately notify the OSC at (312) 353-2318 and the 
National Response Center at (800) 424-8802. Respondents shall submit a written report to EPA 
within 7 days after each release, setting forth the events that occurred and the measures taken or to 
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be taken to mitigate any release or endangerment caused or threatened by the release and to prevent 
the reoccurrence of such a release. This reporting requirement is in addition to, and not in lieu of, 
reporting under Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the 
Emergency Planning and Community Right-To-Know Act of 1986, 42 U.S.C. § 11004, et seq. 

XIV. AUTHORITY OF ON-SCENE COORDINATOR 

36. The OSC shall be responsible for overseeing Respondents' implementation ·of this 
Settlement Agreement. The OSC shall have the authority vested in an OSC by the NCP, including 
the authority to halt, conduct, or direct any Work required by this Settlement Agreement, or to 
direct any other removal action undertaken at the Southwestern Site Area. Absence of the OSC 
from the Southwestern Site Area shaJI not be cause for stoppage of work unless specifically 
directed by the OSC. 

XV. PAYMENT OF RESPONSE COSTS 

37. Payment for Past Response Costs. 

a. Within 30 days after the Effective Date, Respondents shall pay to EPA 
$8,953.40 for Past Response Costs. Payment shall be made to U.S. EPA by Electronic Funds 
Transfer ("EFT") in accordance with current EFT procedures that U.S. EPA Region 5 will provide 
Respondents, and shall be accompanied by a statement identifying the name and address of the 
party(ies) making payment, the Site name, U.S. EPA Region 5, the Site/Spill ID Number 05A5 
Operable Unit 3 and Operable Unit 4, and the EPA docket number for this action. 

been made to: 
b. At the time of payment, Respondents shall send notice that such payment has 

Brad Bradley 
United States Environmental 

Protection Agency 
Region 5, C-14J 
77 West Jackson Boulevard 
Chicago, IL 60604 

Janet Carlson 
United States Environmental 

Protection Agency 
Region 5, C-14J 
77 West Jackson Boulevard 
Chicago, IL 60604 

c. The total amount to be paid by Respondents pursuant to Paragraph 37(a) 
shall be deposited in the Johns Manville SpecialAccounts for 05A5 03 and 05A5 04 within the 
EPA Hazardous Substance Superfund to be retained and used to conduct or finance response 
actions at or in connection with the Southwestern Site Area, or to be transferred by EPA to the EPA 
Hazardous Substance Superfund. 

38. Payments for Future Response Costs. 
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a. Respondents shall pay EPA all Future Response Costs not inconsistent with 
the NCP. On a periodic basis, EPA will send Respondents a bill requiring payment that includes an 
itemized cost summary. Respondents shall make all payments within 30 days of receipt of each bill 
requiring payment, except as otherwise provided in Paragraph 40 of this Settlement Agreement. 

b. Payment shall be made to U.S. EPA by Electronic Funds Transfer ("EFT") in 
accordance with current EFT procedures to be provided to Respondents by U.S. EPA Region 5. 
Payment shall be accompanied by a statement identifying the name and address of the party(ies) 
making payment and EPA Site/Spill ID number as identified in the billing according to the 
following site ID: 

05A5 03 (Site 3 Parking lot and adjacent area) 
05A5 04 (Western boundary area: Site 4 and Site 5 and adjacent area) 
05A5 06 (Greenwood Ave: Site 6 and adjacent area) 

c. At the time of payment, Respondents shall send notice that payment has been 
made to. 

Brad Bradley 
United States Environmental 

Protection Agency 
Region 5, C-14J 
77 West Jackson Boulevard 
Chicago, IL 60604 

Janet Carlson 
United States Environmental 

Protection Agency 
Region 5, C-14J 
77 West Jackson Boulevard 
Chicago, IL 60604 

d. The total amount to be paid by Respondents pursuant to Paragraph 38(a) 
shall be deposited in the Johns Manville Special Accounts for 05A5 03 (Parking lot and adjacent 
area); 05A5 04 (Western boundary area: Site 4 and Site 5 and adjacent area); 05A5 06 
(Greenwood Ave: Site 6 and adjacent area) within the EPA Hazardous Substance Superfund to be 
retained and used to conduct or finance response actions at or in connection with the Southwestern 
Site Area, orto be transferred by EPA to the EPA Hazardous Substance Superfund. 

39. In the event thatthe payment for Past Response Costs is not made within 30 days of 
the Effective Date, or the payments for Future Response Costs are not made within 30 days of 
Respondents' receipt of a bill, Respondents shall pay Interest on the unpaid balance. The Interest 
on Past Response Costs shall begin to accrue on the Effective Date and shall continue to accrue 
J.Dtil the date of payment. The Interest on Future Response Costs shall begin to accrue on the date 
of the bill and shall continue to accrue until the date of payment. Payments of Interest made under 
this Paragraph shall be in addition to such other remedies or sanctions available to the United States 
by virtue of Respondents' failure to make timely payments under this Section, including but not 
limited to, payment of stipulated penalties pursuant to Section XVIII. 

40. Respondents may dispute aJl or part of a bill for Future Response Costs submitted 
under this Settlement Agreement, if Respondents allege that EPA has made an accounting error, or 
if Respondents allege that a cost item is inconsistent with the NCP. If any dispute over costs is 
resolved before payment is due, the amount due will be adjusted as necessary. If the dispute is not 
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resolved before payment is due, Respondents shall pay the full amount of the uncontested costs to 
EPA as specified in Paragraph 38 on or before the due date. Within the same time period, 
Respondents shall pay the fu]] amount of the contested costs into an interest-bearing escrow 
account. Respondents shall simultaneously transmlt a copy of both checks to the persons listed in 
Paragraph 38(c) above. Respondents shall ensure that the prevailing party or parties in the dispute 
shall receive the amount upon which they prevailed from the escrow funds plus interest within 5 
days after the dispute is resolved. 

XVI. DISPUTE RESOLUTION 

.. · .· .. AL Unless othe}'.Wise expressly provided for in thi~ Settlement Agreement, th~ dispute 
resolution procedures of this Section shall be the exclusivemechanism for resolving .disputes . 
arising undl!r this Settlement Agreement between the Respondents and EPA .. The Parties shall 
attempt to resolveany disagreements· concerning this Settlement Agreement expeditiobsly and . · 
informalli · · . . 

42 .. · If Respondents object to any EPA action taken pursuant to this S~ttlem~nt 
Agreement, including billings for Future Response Costs, they shall notify EPA in writing of their 
objection( s) within 10 days of such action, upless the obj ection(s) has/have been resolved . 
informally. EPA and ~esportdents shall have IO days from EPA's receipt of Respondents' written 
objection(s) to resolve the dispute through formal negotiations (the "Negotiation Period';). The 
Negotiation Period may be extended at lhe sole dis.cretion of EPA. 

43. .·· Any ~gr~em~nt reached by the parties pursuant to this Sectio~ shall be in writin~ and•·.• 
shall, upon signature by both parties, be incorporated into and become. an enforceable part of this 
Settle~entAgteenient. If the Parties are unable to reach an agreement within the Negotiation 
Period, an EPA management official at the Remedial Branch Chief level or higher will issue a 
written decision onthe dispute to Respondents. EPA's decisionshall be incorporated into and 

· become an enforceable part of this Settlement Agreement. Respondents' obligations urider this 
Settlement Agreement shall not be tolled by submission of any objection for dispute resolution 
under this Section: Following resolution of the dispute, ·as provided by this Section, Respondents 
shall fulfill the requirement that was the subject of the dispute in accordance with the agreement 
reached or with EPA's decision, whichever occurs. 

xvn. FORCE MAJEURE 

44. Respondents agree to perform all requirements of this Settlement Agreement within 
the time limits established under this Settlement Agreement, unless the performance is delayed by a 
force majeure. For purposes of this Settlement Agreement, a force majeure is defined as any event 
arising from causes beyond the control of Respondents, or of any entity controlled by Respondents, 
including but not limited to their contractors and subcontractors, which delays or prevents 
perfonnance of any obligation under this Settlement Agreement despite Respondents' best efforts to 
fulfill the obligation. Force majeure does not include financial inability to complete the Work, 
increased cost ofperfonnance, or a failure to attain perform,ance standards/action levels. 
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45. If any event occurs or has occurred that may delay the performance of any 
obligation under this Settlement Agree~ent, whether or not caused by a force majeure event, 
Respondents shall notify EPA orally within 24 hours of when Respondents first knew that the event 
might cause a delay. Within two days thereafter, Respondents shall provide to EPA in writing an 
explanation and description of the reasons for the delay; the anticipated duration of the delay; all 
actions taken or to be taken to prevent or minimize the delay; a schedule for implementation of any 
measures to be taken to prevent or mitigate the delay or the effect of the delay; Respondents' 
rationale for attributing such delay to a force majeure event if they intend to assert such a claim; 
and a statement as to whether, in the opinion of Respondents, such event may cause or contribute to 
an endangerment to public health, welfare or the environment. Failure to comply with the above 
requirements shall preclude Respondents from asserting any claim of force majeure for that event 
for the period of time of such failure to comply and for any additional delay caused by such failure. 

46. If EPA agrees that the delay or anticipated delay is attributable to a force majeure 
event, the time for performance of the obligations under this Settlement Agreement that are 
affected by the force majeure event will be extended by EPA for such time as is necessary to 
complete those obligations. An extension of the time for performance of the obligations affected 
by the force majeure event shall not, of itself, extend the time for performance of any other 
obligation. If EPA does not agree that the delay or anticipated delay has beeri or will be caused by 
a force majeure event, EPA will notify Respondents in writing of its decision. If EPA agrees that 
the delay is attributable to a force majeure event, EPA will notify Respondents in writing of the 
length of the extension, if any, for performance o[the obligations affected by the force majeure 
event. 

XV lll. STIPULA !ED PENAL TIES 

4 7. Respondents shall be liable to EPA for stipulated penalties in the amounts set forth 
in Paragraphs 48 and 49 for failure to comply with the requirements of this Settlement Agreement 
specified below, unless excused under Section XVTI {Force Majeure). "Compliance" by 
Respondents shall include completion of lhe activities under this Settlement Agreement or any 
work plan or other plan approved under this Settlement Agreement identified below in accordance 
with all applicable requirements of law, this Settlement Agreement and any plans or other 
documents approved by EPA pursuant to this Settlement Agreement and within the specified time 
schedules established by and approved under this Settlement Agreement. 

48. Stipulated Penalty Amounts - Work. 

a. The following stipulated penalties shall accrue per violation per day for any 
noncompliance identified in Paragraph 48(b): 

Penalty per Violation per Day 

$2,000.00 
$4,000.00 

Period of Noncompliance 

I st through 14th day 
15th ·through 30th day 
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$10,000.00 31st day and beyond 

b. Compliance Milestones. Failure to conduct the work in accordance with 
paragraph 15, the Extent of Contamination Wor}( Plan, the Removal Action Work Plan, any other 
EPA approved work plans and the schedules contained therein. Failure to submit a timely or 
adequate EECA in accordance with paragraph 15. 

49. Stipulated Penalty Amounts - Reports, The following stipulated penalties _shall 
accrue per violation per day for failure to submit timely or adequate reports or other written 
documents pursuant to Paragraphs 15, 16, 17, 19 and 20: 

Penalty per Violation per Day 
$1,000.00 

_ $2,000.00 
- $4,000.00 

Period of Noncompliance 
1st through 14th day 
15th through 30th day 
31st day and beyond 

50. All penalties shall begin to accrue on the day after the complete performance is due 
or the day a violation occurs, and shall continue to accrue through the final day of the correction of 
the noncompliance or completion of the activity. However, stipulated penalties shall not accrue: 1) 
with respect to a deficient submission under Section vm (Work to be Performed), during the · 
period, if any; beginning on the 31st day after EPA's receipt of such subrnission until the date that 
EPA notifies Respondents of any deficiency; and 2) with respect to a decision by the EPA 
Management Official at the Remedial Branch Chief level or higher, under Paragraph 42 of Section 
XVI (Dispute Resolution), during the period, if any, beginning on the 21st day after the Negotiation 

_ Period begins until the date that the EPA management official issues a final decision regarding such 
· dispute.· Nothing herein shall prevent the simultaneousaccrual of separate penalties for separate 
violations of this Settlement Agreemerit. · · 

51. Following EP A's determination that Respondents have failed to comply with a 
requirement of this Settlement Agreement, EPA may give Respondents written notification of the 
failure and describe the noncompliance. EPA may send Respondents a written demand for 
payment of the penaltie~. However, penalties shall accrue as provided in the preceding Paragraph 
regardless of whether EPA has notified Respondents of a violation. 

52. AB penalties accruing under this Section shall be due and payable to EPA within 30 
days of Respondents' re_ceipt from EPA of a demand for payment of the penalties, unless 
Respondents invoke the dispute resolution procedures under Section XVI (Dispute Resolution). 
All payments to EPA under this Section shall be paid by certified or cashier's check(s) made 
payable to "EPA Hazardous Substances Superfund," shall be mailed to U.S. Environmental 
Protection Agency, Region 5 Superfund Receivable, P.O. Box 371099M, Pittsburgh, PA 15251 , 
shall indicate that the payment is for stipulated penalties, and shall reference the EPA Region and 
Site/Spill ID Number OSAS Operable Unit 3 and 4, the EPA Docket Number, and the name and 
address of the party(ies) making paymerit. Copies cif check(s) paid pursuant to this Section, and 
any accompanying transmittal letter(s), shall be sent to EPA as provided in Paragraph 37. 

21 

JM001268 

Exh. 62-21 

Electronic Filing: Received, Clerk's Office 6/20/2017



**Electronic Filing; Clerk's Office  05/26/2017**
i 

. I 

I 

53. The payment of penalties shall not alter in any way Respondents' obligation to 
complete performance of the Work required under this Settlement Agreement. 

54. Penalties shall continue to accrue during any dispute resolution period, but need not 
be paid until 15 days after the dispute is resolved by agreement or by receipt of EP A's decision. 

55. If Respondents fail to pay stipulated penalties when due, EPA may institute 
proceedings to collect the penalties, as well as Interest. Respondents shall pay Interest on the 
unpaid balance, which shall begin to accrue on the date of demand made pursuant to Paragraph 52. 
Nothing in this Settlement Agreement shall be construed as prohibiting, altering, or in any way 
limiting the ability of EPA to seek any other remedies or sanctions available by virtue of 
Respondents' violation of this Settlement Agreement or of the statutes and regulations upon which 
it is based, including, but not limited to, penalties pursuant to Sections 106(b) and 122(1) of 
CERCLA, 42 U.S.C. §§ 9606(b) and 9622(1), and punitive damages pursuant to Section 107(c)(3) 
of CERCLA, 42 U.S.C. § 9607(c)(3). Provided, however, that EPA shall not seek civil penalties 
pursuant to Section 106(b) or 122(1) of CERCLA or pumtive damages pursuant to Section 
107(c)(3) of CERCLA for any violation for which a stipulated penalty is provided herein, except in 
the case of a willful violation of this Settlement Agreement. Notwithstanding any other provision 
of this Section, EPA may, in its unreviewable discretion, waive any portion of stipulated penalties 
that haye accrued pursuant to this Settlement Agreement. 

XIX. COVENANT NOT TO SUE BY EPA 

56. In consideration of the actions that will be performed and the payments that will be 
made by Respondents under the terms of this SettTement Agreement, and except as otherwise 
specifically provided in this Settlement Agreement, EPA covenants not to sue or to take 
administrative action against Respondents pursuant to Sections I 06 and 107(a) of CERCLA, 42 
U.S.C. § 9606 and 9607(a), for performance of the Work and for recovery of Past Response Costs 
and Future Response Costs. This covenant not to sue shall take effect upon receipt by EPA of the 
Past Response Costs due under Section XV of this Settlement Agreement and any Interest or 
Stipulated Penalties due for failure to pay Past Response Costs as required by Sections XV and 
XVIII of this Settlement Agreement. This covenant not to sue is conditioned upon the complete 
and satisfactory performance by Respondents of the Work and their obligations under this 
Settlement Agreement, including, but not limited to, payment of Future Response Costs pursuant to 
Section XV. This covenant not to sue extends only to Respondents and does not extend to any 
other person. 

XX. RESERVATIONS OF RIGHTS BY EPA 

57. Except as specifically provided in this Settlement Agreement, nothing herein shall 
limit the power and authority of EPA or the United States to take, direct, or order all actions 
necessary to protect public health, welfare, or the environment or to prevent, abate, or minimize an 
actual or threatened release of hazardous substances, pollutants or contaminants, or hazardous or 
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solid waste on, at, or from the Southwestern Site Area including Siles 3, 4, 5 and 6. Further, 
nothing herein shall prevent EPA from seeking legal or equitable relief to enforce the terms of this 
Settlement Agreement, from talcing other legal or equitable action as it deems appropriate and 
necessary, or from requiring Respondents in the future to perform additional activities pursuant to 
CERCLA or any other applicable law. 

58. The covenant not to sue set forth in Section XIX above does not pertain to any 
matters other than those expressly identified therein. EPA reserves and this Settlement Agreement 
are without prejudice to, all rights against Respondents with respect to all other matters, including, 
but not limited to: · 

a. claims based on a failure by Respondents to meet a requirement ofthis 
Settlement Agreement; 

b. liability for costs not included within the definitions of Past Response Costs 
or Future Response Costs; 

c. liability for performance of response action other than the Work; 

d. criminal liability; 

e. liability for damages for injury to, destruction of, or loss of natural resources, 
and for the costs of any natural resource damage assessments; 

f. liability arising from the past, present, or future disposal, release or threat of 
release of Waste Materials outside of the Southwestern Site Area; and 

g. liability for costs incurred or to be incurred by the Agency for Toxic 
Substances and Disease Registry related to the Southwestern Site Area. 

XXI. COVENANT NOT TO SUE BY RESPONDENTS 

59. Respondents covenant not lo sue and agree not to assert any claims or causes of 
action against the United States, or its contractors or employees, with respect to the Work, Past 
Response Costs, Future Response Costs, or this Settlement Agreement, including, but not limited 
to: 

a. any direct or indirect claim for reimbursement from the Hazardous Substance 
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b) (2), l 07, 111, 112, or 113 of 
CERCLA, 42 U.S.C. § 9606(b) (2), 9607, 9611, 9612, or 9613, or any other provision of law; 

b. any claim arising out of response actions at or in connection with the 
Southwestern Site Area, including any claim under the United States Constitution, the State 
Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, 
as amended, or at common law; or 
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c. any claim against the United States pursuant to Sections 107 and 113 of 
CERCLA, 42 U.S.C. § 9607 and 9613, relating to the Southwestern Site Area_ including Sites 3, 4, 
5 and 6. 

Except as provided in Paragraph 61 (Waiver of Claims), these covenants not to sue shall not 
apply in the event the United States brings a cause of action or issues an order pursuant to the 
reservations set forth in Paragraphs 58 (b), (c), and {e) - (g), but only to the extent that Respondents' 
claims arise from the same response action, response costs, or damages that the United States is 
seeking pursuant to the applicable reservation. 

60. Nothing in this Agreement shall be deemed to constitute approval or 
preauthorization of a claim within the meaning of Section 111 ofCERCLA, 42 U.S.C. § 9611, or 
40 C.F.R. § 300.700(d). 

XXII. OTHER CLAIMS 

61. By issuance of this Settlement Agreement, the United States and EPA assume no 
liability for injuries or damages to persons or prope.rty resulting from any acts or omissions of 
Respondents. The United States or EPA shall not be deemed a party to any contract entered into by 
Respondents or their directors, officers, employees, agents, successors, representatives, assigns, 
contractors, or consultants in carrying out actions pursuant to this Settlement Agreement. 

62. Except as expressly provided in Section XXI, and Section XIX (Covenant Not to 
Sue by EPA), nothing in this Settlement Agreement constitutes a satisfaction of or release fyom any 
claim or cause of action against Respondents or ariy person not a party to this Settlement 
Agreement, for any liability such person may have under CERCLA, other statutes, or common law, 
including but not limited to any claims of the United States for costs, damages and interest under 
Sections 106 and l 07 of CERCLA, 42 U.S.C. §§ 9606 and 9607. 

63. No action or decision by EPA pursuant to this Settlement Agreement shall give rise 
to any right to judicial review, except as set forth in Section 113(h) of CERCLA, 42 U.S.C. § 
9613(h). 

xxm. CONTRIBUTION 

64. a. The Parties agree that this Settlement Agreement constitutes an administrative 
settlement for pul])oses of Section l l 3(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and that 
Respondents are entitled, as of the Effective Date, to protection from contribution actions or claims 
as provided by Sections l l 3{f)(2) and 122(h)(4) ofCERCLA, 42 U.S.C. § 9613(f) (2) and 9622(h) 
(4), for "matters addressed" in this Settlement Agreement. The "matters addressed" in this 
Settlement Agreement are the Work, Past Response Costs and Future Response Costs. 
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b. The Parties agree that this Settlement Agreement constitutes an administrative 
settlement for purposes of Section l 13(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B), pursuant 
to which Respondents have, as of the Effective Date, resolved their liability to the United States for. 
the Work, Past Costs and Future Costs. 

c. Except as provided in Section XXI, nothing in this Settlement Agreement precludes 
the United States or Respondents from asserting any claims, causes of action, or demands against 
any persons not parties to this Settlement Agreement for indemnification, contribution, or cost 
recovery. Nothing herein diminishes the right of the United States, pursuant to Sections 113(£)92) 
and (3) ofCERCLA, 42 U.S.C. § 9613(f)(2)(3), to pursue any such persons \o obtain additional 
response costs or response action and to enter into settlements that give rise to contribution 
protection pursuantto Section l l 3(f)(2) .. 

XXIV. INDEMNJFICA TION 

65. Respondents shall indemnify, save and hold harmless the United States, its officials, 
agents, contractors, subcontractors, employees and representatives from any and all claims or 
causes of action arising from, or on account of, negligent or other wrongful acts or omissions of 
Respondents, their officers, directors, employees, agents, contractors, or subcontractors, in carrying 
out actiqlls pursuant to this Settlement Agreement. In addition, Respo:qdents agree to pay the 
United States all costs incurred by the United States, including but not limited to attorneys fees and 
other expenses of litigation and settlement, arising from or on account of claims made against the 
United States based on negligent or otherwrongful acts or omissions of Respondents, their officers, 
directors, employees, agents, contractors, ·subcontractors and ·any persons _acting on their ~eh:alf or 
under their· control, in carrying out activities pursuant to this Settlement Agi~ement. The United 
States shall riot be held out as a party to any contract entered into by'or on behalf of Respondents in 
carrying out activities pursuant to this Settlement Agreement Neither Respondents nor any such 
contra~tor shall be con_sidered an agent of the United States. · 

66. The United States sha11 give Respondents notice of any claim for which the United 
States plans to seek indemnification pursuant to this Section and shall consult with Respondents 
prior to settling such claim. · 

67: Respondents waive all claims against the United States for damages or 
reimbursement or for set~off of any payments made or to be made to the United States, arising from 
or on account of any contract, agreement, or arrangement between any one or more of Respondents 
and any person for performance of Work on or relating to the Southwestern Site Area including 
Sites 3, 4, 5 and 6, including, but not limited to, claims on account of construction delays. In 
addition, Respondents shall indemnify and hold harmless the United States with respect to any and 
a11 claims for damages or reimbursement arising from or on account of any contract, agreement, or 
arrangement between any one or more of Respondents and any person for performance of Work on 
or relating to the Southwestern Site Area, including, but not limited to, claims on account of 
construction delays. 
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XXV. INSURANCE 

68. At least 7 days prior to commencing any on-Site work under this Settlement 
Agreement, Respondents shall secure, and shall maintain for the duration of this Settlement 
Agreement, comprehensive general liability insurance and automobile insurance with limits of l 
million dollars; combined single limit. Within the same time period, Respondents shall provide 
EPA with certificates of such insurance and a copy of each insurance policy. In addition, for the 
duration of the Settlement Agreement, Respondents shall satisfy, or shall ensure that their 
contractors or subcontractors satisfy, all applicable laws and regulations regarding the provision of 
worker's compensation insurance for all persons perfonning the Work on behalf of Respondents in 
furtherance of this Settlement Agreement. If Respondents demonstrate by evidence satisfactory to 
EPA that any contractor or subcontractor maintains insurance equivalent to that described above, or 
insurance covering some or all of the same risks but in an equal or lesser amount, then Respondents 
need provide only that portion of the insurance described above which is not maintained by such 
contractor or subcontractor. 

XXVI. FINANCIAL ASSURANCE 

69. In order to ensure the full and final completion of the Work, Respondents shall 
establish and maintain a performance guarantee for the benefit of EPA in the amount of $300,000 
(hereinafter "Estimated Cost of the Work") in one or more of the following forms, which must be 
satisfactory in form and substance to EPA: 

a. A surety bond unconditionally guaranteeing payment .and/or performance of 
the Work that is issued by a surety company among those listed as acceptable sureties on Federal 
bonds.as set forth in Circular 570 of the U.S Department of the Treasury; 

b. One or more irrevocable letters of credit payable to or at the direction of 
EPA, that is issued by one or more financial institutions (1) that has the authority to issue letters of 
credit and (ii) whose letter-of-credit operations are regulated and examined by a U.S. Federal or 
State agency; 

c. A trust fund established for the benefit of EPA that is administered by a 
trustee (i) that has the authority to act as a trustee and (ii) whose trust operations are regulated and 
examined by a U.S. Federal or State agency; 

d. A policy of insurance that (i) provides EPA with acceptable rights as a 
beneficiary thereof; and (ii) is issued by an insurance carrier (a) that has the authority to issue 
insurance policies in the applicable jurisdiction(s) and (b) whose insurance operations are regulated 
and examined by a State agency; 

e. A den1onstration that one or more of the Respondents satisfy the 
requirements of 40 C.F.R. Part 264.143(f) with respect to the Estimated Cost of the Work, provided 
that all other requirements of 40 C.F.R. Part 264.143(f) are satisfied; 
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f. A written guarantee to fund or perform the Work executed in favor of EPA 
by one or more of the following:. (1) a direct or indirect parent company of a Respondent, or (ii) a 
company that has a "substantial business relationship with at least one of Respondents; provided, 
however, that any company providing such a guarantee must demonstrate to the satisfaction of EPA 
that is satisfies the financia1 test requirements of 40 C.F.R. Part 264.143(f) with respect to the · 
Estimate Cost of the Work that it proposes to guarantee hereunder. 

70. Respondents have selected, and EPA has approved, initial Performance Guarantees . 
in the following forms. Within thirty days after the effective date of this AOC, Respondent Johns 
Manville shall deposit an additional $260,000 into the US Bank ManviHe Sales Co1poration EPA 
Escrow Account No. 773 l 5030•that was established under the First Amended Consent Decree in 
United States.v. Manville Sales Corp. (pow Johns Manville), Case 8.8C 630 (N.D. Ill.). Witlun 
thirty days after the effective date of this A'OC, Respondent Conimonv/ealth Edison sha11 issue an 
irrevocable letter of credit payable to or at the direction of EPA in the ~ount of$40,000, by one or 

· more. financia1 i nstituti_ons ( 1) that has the authority to issue letters of credit and (ii) whose letter-of-
credit operations are regulated and examined by a U.S. Federal or State agency; .. . 

If at any time during the effective period of this AOC, the Respondentsprovide a Performance 
Guarantee for completion of the Work by means of a demonstration or guarantee pursuant to 
Paragraph 69(e) or (f) above, such Respondent sha11 also comply with the other relevant 

. requirements of 40 C.F.R. Sections 264.143(f), 264.15l(f) ancl 264.lSl(h)(l) relating to these 
methods uniess othenvise provided in this AOC, including but not limited to: (i) the initial · 
submission of required fin;mcial reports and statements from the accountant; (ii) the annual re:­
submission of such reports and statements within ninety days_ after the close of each such entity's 
fiscal year; and (iii) the notification of EPA within ninety days after the close of any fiscal year in 
which such entity no longer satisfies the financial test requirements set forth at 40 C.F.R. Section 
264.143(f)(I). For purposes of the Performance Guarantee methods specified iri this Section XIII, 
references in 40 C.F.R. Part 264, Subpart H, to "closure," "postclosure" and "plugging and 
abandonment" shall be deemed to refer to the Work required under this AOC, and the terms . 
"current closure costestimate", "curreni closure cost estimate", "current post-closure cost estimate" 
and "current plugging and abandonment cost estimate" shall be deemed to refer to the Estimated 
Cost of the Work. In the event that BP A detennines at any time that the financial assurances 
provided pursuant to this Section are inadequate, Respondents shall, within 30 days ofreceipt of 
notice of EPA's determination, obtain and present to EPA for approval one of the other forms of 
financial assurance listed in Paragraph 69 of this Section. Respondents' inability to demonstrate 
financial ability to complete the Work shall not excuse performance of any activities required under 
this Settlement Agreement. 

71. If, after the Effective Date, Respondents can show that the estimated cost to 
complete the remaining Work has diminished below the amount set forth in Paragraph 69 of this 
Section, Respondents may, on any anniversary date of the Effective Date, or at any other ·time 
agreecl to by the Parties, reduce the amount by the appropriate fraction of $300,000 provided under 
this Section. Respondents shall submit a proposal for such reduction to EPA, in accordance wjth · 
the requirements of this Section, and may reduce the amount of the security upon approval by EPA. 
In the event of a dispute, Respondents may reduce the amount of the security in accordance with 
the written decision resolving the dispute. Upon EPA 's issuance of a Notice of Completion of 
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Work under Paragraph 76, any remaining portion of the $260,000 (including accrued interest on the 
$260,000) in Escrow Account No. 773150 shall revert to Respondent Johns Manville and any 
remaining portion of Respondent Commonwealth Edison's $40,000 letter of credit shall be 
returned. 

72. Respondents may change the fonn of financial assurance provided under this 
Section at any time, upon notice to and approval by EPA, provided that the new form of assurance 
meets the requirements of this Section. In the event of a dispute, Respondents may change the 
form of the financial assurance only in accordance with the written decision resolving the displ.\te. 

XXVIT. MODIFICATIONS 

73. The OSC may make modifications to any plan or schedule in writing or by oral 
direction. Any oral modification will be memorialized in writing by EPA promptly, but shall have 
as its effective date the date of the OSC's oral direction. Any other requirements of this Settlement 
Agreement may be modified in writing by mutual agreement of the parties. 

74. If Respondents seek permission to deviate from any approved work plan or 
schedule, Respondents' Project Coordinator shall submit a written request to EPA for approval 
outlining the proposed modification and its basis. Respondents may not proceed with the requested 
deviation until receiving oral or written approval from the OSC pursuant to Paragraph 73. 

75. No infonnal advice, guidance, suggestion, or comment by the OSC or other EPA 
representatives regarding reports, plans, specifications, schedules, or any other writing submined 
by Respondents shall relieve Respondents of their obligation to obtain any formal approval 
required by this Settlement Agreement, or to comply with all requirements ofthis Settlement 
Agreement, unless it is formally modified. 

XXVIII. NOTICE OF COMPLETION OF WORK 

76. When EPA determines, after EPA's review of the Final Report, that all Work has 
been fully performed in accordance with this Settlement Agreement, with the exception of any 
continuing obligations required by this Settlement Agreement, including post-removal site controls, 
payment of Future Response Costs, and record retention, EPA will provide written notice to 
Respondents. If EPA determines that any such Work has not been completed in accordance with 
this Settlement Agreement, EPA wilJ notify Respondents, provide a list of the deficiencies, and 
require that Respondents modify the Work Plan ·jf appropriate in order to correct such deficiencies. 
Respondents shall implement the modified and approved Work Plan and shall submit a modified 
Final Report in accordance with the EPA notice. Failure by Respondents to implement the 
approved modified Work Plan shall be a violation of this Settlement Agreement. 
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XXIX. SEVERABILITY /1NTEGRA TION/ APPENDICES 

77. If a court issues an order that invalidates any provision of this Settlement Agreement 
or finds that Respondents have sufficient cause not to comply with one or more provisions of this 
Settlement Agreement, Respondents shall remain bound to comply with all provisions of this 
Settlement Agreement not invalidated or determined to be subject to a sufficient cause defense by 
the court's order. 

78. This Settlement Agreement and its appendices constitute the final, complete and 
exclusive agreement and understanding among the Parties with respect to the settlement embodied 
in this Settlement Agreement. The parties acknowledge that there are no representations; 
agreements or understandings relating to the settlement other than those expressly contained in this 
Settlement Agreement. The following appendices are attached to and incoiporated into this 
Settlement Agreement: 

Attachment 1: Map - Southwestern Site Area including Sites 3, 4, 5 and 6 

XXX. NOTICES 

79. . Whenever, under the terms of this Administrative Agreement and Order on Consent, 
notice is required to be given by one party to another, such correspondence shall be directed to the 
following individuals at the addresses specified below, unless those individuals or their successors 
give notice of a change to the other Parties in writing: 

As to U.S. EPA 

Regional Counsel 
Attn: Janet Carlson, Johns Manville staff attorney 
U.S. EPA, Mail Code Cl4J 
77 W. J~ckson Blvd 
Chicago, IL 60604 

As to the State of Illinois 

Illinois Environmental Protection Agency 
Attn: Manager, Federal Site Remediation Section 
Division of Remediation Management 
I 021 Grand A venue East 
Springfield, IL 62794-9276 

29 

Director, Superfund Division 
Attn: Brad Bradley, Johns Manville RPM 
U. S. EPA, Mail Code 6J . 
77 W. Jackson Blvd 
Chicago, IL 60604 

Chief, Environmental Bureau North 
Illinois Attorney General's Office 
100 W. Randolph Street 
Chicago, I1linois 6060 I 
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As to Johns Manville: 

Brent A. Tracy 
Associate General Counsel 
Johns Manville 
717 17'h Street (80202) 
P.O. Box 5108 
Denver, CO 80217-5108 
(303) 978-3268 FAX 

As to Commonwealth Edison Company: 

John Vanvranken 
Exelon Law Department 
10 S. Dearborn 
Chase Tower, 491h Floor 
Chicago, II 60603 

XXXI. EFFECTIVE DA TE 

80. This Settlement Agreement shall be effective 3 days after the Settlement Agreement 
is signed by the Superfund Division Director or his delegatee. 
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It is so ORDERED and Agreed this 

BY: ~{2µ_{!--L-/{,~J-=--· _ 
Richard C. Karl, Director 
Superfund Division 
Region 5 
U.S. Environmental Protection Agency 

. EFFECTIVE DA TE: . 

day of 

31 

,200 

DATE: ~ - J /. O 7 ---------
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The undersigned representatives of Re~pondents certify that they are fully authorized to enter into 
the terms and conditions of this Order and to bind the parties they represent to this document. 

Agreed this 2- 3 ,,,!J day of ---'-'-!fl'-='-~-+----' 200 '7 

fo~ Respondent Job n.s •· fY!a.11 v 11 lie. 

By ~ a 1.Aa// • . . . 
Title Sr-,.· G11v 1·rDt1 M w,td.. ~.rd 
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The undersigned representatives of Respondents certify that they are fully authorized to enter into 
the terms and conditions of this Order and to bind the panies they represent to this document. 

Agreed this ------'-2---'---3-=-r-=-d __ day of --~Ma_y,__ __ ,2007 
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JOHNS MANVILLE 
Southwestern Site Area 

Sites 3, 4, 5, and 6 
Waukegan, Illinois 
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: SENDER: COMPLETE THIS SECTION . 

• Complete Items 1, 2, and 3. 
• Print your name and address on the reverse 

so that we can retumthe card to you. . 
• -Attach this card to the back· of the mall piece,· 

or on the front If space permits. 
1. Article Addressed to: 

Exelon Law Department , 
10 S. Dearborn St. . 
Chase Tower, 49th Floor ": 

COMPLETE THIS SECTION ON DELIVERY . 

A. Signature , 

X 
·B. Received by (Printed Name} 

0 Agent ; 
0 Address 

C. Date of DellVE 

D. Is dellvEllY address different from Item 17 D Yes 
· If.YES, enter delivery address below: O No 

Chicago, IL 60603 
·--------·------1-============== 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 

JOHNS MANVILLE, a Delaware corporation, ) 
       ) 
    Complainant,  ) 
       ) 
   v.    ) PCB No. 14-3   
       ) (Citizen Suit) 
ILLINOIS DEPARTMENT OF  ) 
TRANSPORTATION, )     
 ) 
    Respondent.  ) 

 

NOTICE OF FILING AND SERVICE 

 

 To: ALL PERSONS ON THE ATTACHED CERTIFICATE OF SERVICE 
 

 Please take note that today, May 26, 2017, Respondent, Illinois Department of 

Transportation, has filed a copy of the attached Subpoena for Documents directed on Exelon, 

along with proof of service upon Exelon on May 19, 2017, with the Clerk of the Pollution 

Control Board, and have served each person listed on the attached service list with a copy of the 

same. 

       Respectfully Submitted, 

By:  s/ Evan J. McGinley 
EVAN J. McGINLEY 
ELLEN O’LAUGHLIN 
Assistant Attorneys General 
Environmental Bureau 
69 W. Washington, 18th Floor 
Chicago, Illinois  60602 
(312) 814-3153 
emcginley@atg.state.il.us 
eolaughlin@atg.state.il.us 
mccaccio@atg.state.il.us 
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MATTHEW J. DOUGHERTY 
       Assistant Chief Counsel 

Illinois Department of Transportation  
Office of the Chief Counsel, Room 313 
2300 South Dirksen Parkway  
Springfield, Illinois 62764 
(217) 785-7524 
Matthew.Dougherty@Illinois.gov  
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CERTIFICATE OF SERVICE 

 

Johns Manville v. Illinois Department of Transportation, PCB 14-3 (Citizens) 

 
I, EVAN J. McGINLEY, do hereby certify that, today, May 26, 2017, I caused to be 

served on the individuals below, by electronic mail, a true and correct copy of Respondent, 

Illinois Department of Transportation Notice of Filing and Service of Subpoena for Documents 

directed on Exelon along with proof of service upon Exelon on May 19, 2017, on each of the 

parties listed below: 

Bradley Halloran 
Hearing Officer 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph, Suite 11-500 
Chicago, Illinois 60601 
Brad.Halloran@illinois.gov 
 
Don Brown 
Clerk of the Pollution Control Board 
James R. Thompson Center 
100 West Randolph, Suite 11-500 
Chicago, Illinois 60601 
Don.Brown@illinois.gov 
 
Susan Brice 
Lauren Caisman 
Bryan Cave LLP 
161 North Clark Street, Suite 4300 
Chicago, Illinois 60601 
Susan.Brice@bryancave.com 
Lauren.Caisman@bryancave.com 

 

 

     s/Evan J. McGinley 
     Evan J. McGinley 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 

JOHNS MANVILLE, a Delaware corporation, ) 
       ) 
    Complainant,  ) 
       ) 
   v.    ) PCB No. 14-3   
       ) (Citizen Suit) 
ILLINOIS DEPARTMENT OF  ) 
TRANSPORTATION, )     
 ) 
    Respondent.  ) 

 

NOTICE OF FILING AND SERVICE 

 

 To: ALL PERSONS ON THE ATTACHED CERTIFICATE OF SERVICE 
 

 Please take note that today, May 30, 2017, Respondent, Illinois Department of 

Transportation, has filed a copy of the attached Subpoena for Documents directed on 

Commonwealth Edison Company, Corporate Creations Network, along with proof of service 

upon Commonwealth Edison Company, Corporate Creations Network, on May 19, 2017, with 

the Clerk of the Pollution Control Board, and have served each person listed on the attached 

service list with a copy of the same. 

       Respectfully Submitted, 

By:  s/ Evan J. McGinley 
EVAN J. McGINLEY 
ELLEN O’LAUGHLIN 
Assistant Attorneys General 
Environmental Bureau 
69 W. Washington, 18th Floor 
Chicago, Illinois  60602 
(312) 814-3153 
emcginley@atg.state.il.us 
eolaughlin@atg.state.il.us 
mccaccio@atg.state.il.us 
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MATTHEW J. DOUGHERTY 
       Assistant Chief Counsel 

Illinois Department of Transportation  
Office of the Chief Counsel, Room 313 
2300 South Dirksen Parkway  
Springfield, Illinois 62764 
(217) 785-7524 
Matthew.Dougherty@Illinois.gov  
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CERTIFICATE OF SERVICE 

 

Johns Manville v. Illinois Department of Transportation, PCB 14-3 (Citizens) 

 
I, EVAN J. McGINLEY, do hereby certify that, today, May 30, 2017, I caused to be 

served on the individuals below, by electronic mail, a true and correct copy of Respondent, 

Illinois Department of Transportation Notice of Filing and Service of Subpoena for Documents 

directed on Commonwealth Edison, Corporate Creations Network along with proof of service 

upon Commonwealth Edison, Corporate Creations Network on May 19, 2017, on each of the 

parties listed below: 

Bradley Halloran 
Hearing Officer 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph, Suite 11-500 
Chicago, Illinois 60601 
Brad.Halloran@illinois.gov 
 
Don Brown 
Clerk of the Pollution Control Board 
James R. Thompson Center 
100 West Randolph, Suite 11-500 
Chicago, Illinois 60601 
Don.Brown@illinois.gov 
 
Susan Brice 
Lauren Caisman 
Bryan Cave LLP 
161 North Clark Street, Suite 4300 
Chicago, Illinois 60601 
Susan.Brice@bryancave.com 
Lauren.Caisman@bryancave.com 

 

 

     s/Evan J. McGinley 
     Evan J. McGinley 
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I, the undersigned, on oath or affirmation, state that I served this subpoena upon

Commonwealth Edison Company, Corporate Creations Network. 350 S. Northwest Hwy.,
Suite 300, Park Ridge, IL 60068 (person served) by

U.S. certified mail (manner of service)

on May 19,2017.

Ellen O'Laughlin
Print Name ,1

(27 f'U/?
-~mCd! (r(C.~ ~.C0./¢Cc:.{

Signature d
Notary Seal

Subscribed and sworn to before me this-/lii- dayof 1t7t-;1'=
20/1

OFFICIAL SEAL
ARLENE MARYANSKI

NOTARY PUBLIC. STATE OF ILLINOIS
MY COMMISSION EXPIRES 06.06.2020
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Bandza, Alexander J.

From: McGinley, Evan <emcginley@atg.state.il.us>
Sent: Tuesday, June 20, 2017 11:35 AM
To: Sigel, Gabrielle; O'Laughlin, Ellen
Cc: Bandza, Alexander J.
Subject: RE: Johns Manville v. IDOT, PCB 14-3 - IDOT Subpoena to Commonwealth Edison

Gay: 
 
We regret that ComEd has chosen to go down this path.  IDOT’s purpose in issuing a subpoena to ComEd was to ensure 
that it had obtained all information that could assist it in evaluating and preparing its case for hearing.  IDOT’s intention 
in subpoenaing your client’s records was not to obtain copies of documents which we have already obtained from Johns 
Manville.  Rather, it was hoped that the subpoena would provide IDOT with additional information beyond what has 
already been obtained through discovery from Johns Manville.   
 
If you move forward with your motion to quash, you can be assured that IDOT will vigorously oppose it. 
 
Regards, 
 
Evan J. McGinley  
Assistant Attorney General  
Environmental Bureau  
69 West Washington Street, Suite 1800 
Chicago, IL 60602  
312.814.3153 (phone)  
312.814.2347 (fax)  
emcginley@atg.state.il.us  
 
 
 

From: Sigel, Gabrielle [mailto:GSigel@jenner.com]  
Sent: Tuesday, June 20, 2017 11:12 AM 
To: McGinley, Evan; O'Laughlin, Ellen 
Cc: Bandza, Alexander J. 
Subject: RE: Johns Manville v. IDOT, PCB 14-3 - IDOT Subpoena to Commonwealth Edison 
 

Evan: I am responding, as promised.  Given ComEd’s concerns, ComEd will be filing a motion to 
quash the subpoena.  We look forward to receiving direction from the Hearing Officer as to how best 
to proceed. 
 
Gay Sigel 
 
 

From: McGinley, Evan [mailto:emcginley@atg.state.il.us]  
Sent: Tuesday, June 20, 2017 9:17 AM 
To: Sigel, Gabrielle <GSigel@jenner.com>; O'Laughlin, Ellen <EOLaughlin@atg.state.il.us> 
Cc: Bandza, Alexander J. <ABandza@jenner.com> 
Subject: RE: Johns Manville v. IDOT, PCB 14‐3 ‐ IDOT Subpoena to Commonwealth Edison 
 
Gay: 
 
Thank you for your email.  We look forward to hearing from you, after you’ve discussed this matter with your client. 
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Regards, 
 
Evan J. McGinley  
Assistant Attorney General  
Environmental Bureau  
69 West Washington Street, Suite 1800 
Chicago, IL 60602  
312.814.3153 (phone)  
312.814.2347 (fax)  
emcginley@atg.state.il.us  
 
 
 

 

Gabrielle Sigel 
 
Jenner & Block LLP 
353 N. Clark Street, Chicago, IL 60654-3456  |  jenner.com 
+1 312 923 2758 | TEL  
+1 312 840 7758 | FAX  
GSigel@jenner.com 
Download V-Card  |  View Biography  

 
CONFIDENTIALITY WARNING: This email may contain privileged or confidential information and is for the sole use of the intended recipient(s). Any unauthorized 
use or disclosure of this communication is prohibited. If you believe that you have received this email in error, please notify the sender immediately and delete it 
from your system. 

From: Sigel, Gabrielle [mailto:GSigel@jenner.com]  
Sent: Monday, June 19, 2017 7:23 PM 
To: McGinley, Evan; O'Laughlin, Ellen 
Cc: Bandza, Alexander J. 
Subject: RE: Johns Manville v. IDOT, PCB 14-3 - IDOT Subpoena to Commonwealth Edison 
 

Evan: We will present your proposal to our client and get back to you.  However, to clarify, in our call 
on Friday, I recall that you stated that JM’s production of documents about ComEd was “few and far 
between,” and were largely older documents.  Later in the conversation, you said that the documents 
that are requested in the subpoena were within the same subject matter of documents that IDOT has 
requested from JM, and that “bottom line,” IDOT had asked for the same documents from JM that 
IDOT was requesting from ComEd, but that IDOT had a right to “approach it from a different angle.”   
  
As a third party, ComEd does not wish to get involved in inter-party discovery disputes in this 
case.  We understand your position, but ComEd also must consider the protection of its rights and 
responsibilities. 
 
I will respond further tomorrow as to how we will proceed. 
 
Gay Sigel 
 
 

From: McGinley, Evan [mailto:emcginley@atg.state.il.us]  
Sent: Monday, June 19, 2017 5:04 PM 
To: Sigel, Gabrielle <GSigel@jenner.com>; O'Laughlin, Ellen <EOLaughlin@atg.state.il.us> 
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Cc: Bandza, Alexander J. <ABandza@jenner.com> 
Subject: RE: Johns Manville v. IDOT, PCB 14‐3 ‐ IDOT Subpoena to Commonwealth Edison 
 
Gay: 
 
I must take exception with your assertion that IDOT has asked for the same documents from your client that we had 
requested from Johns Manville and your suggestion that IDOT’s subpoena is somehow duplicative of discovery which it 
has already obtained from Johns Manville.  As I believe we mentioned during our conversation on Friday, the categories 
of documents that we are seeking to obtain from Com Ed are for documents that we have not as yet obtained from 
Johns Manville.  As we have presented your client with a valid subpoena we would urge your client to comply with it and 
to produce the documents we have requested.   
 
If you have sent your email simply because of tomorrow’s deadline, we would be happy to discuss an extension of time 
for your client to comply with the subpoena.   
 
If you decide to move forward, however, with a motion to quash, we will vigorously defend IDOT’s right to obtain the 
discovery that it is entitled to obtain from your client. 
 
Please let us know at your earliest opportunity how you wish to proceed with this matter.   
 
Regards, 
 
 
Evan J. McGinley  
Assistant Attorney General  
Environmental Bureau  
69 West Washington Street, Suite 1800 
Chicago, IL 60602  
312.814.3153 (phone)  
312.814.2347 (fax)  
emcginley@atg.state.il.us  
 
 
 

From: Sigel, Gabrielle [mailto:GSigel@jenner.com]  
Sent: Monday, June 19, 2017 4:45 PM 
To: McGinley, Evan; O'Laughlin, Ellen 
Cc: Bandza, Alexander J. 
Subject: RE: Johns Manville v. IDOT, PCB 14-3 - IDOT Subpoena to Commonwealth Edison 
 

Evan and Ellen:  Thank you for the call on Friday and your email below.  Although ComEd has not been privy 
to all the discovery issued in this case, we understand that IDOT is asking for the same documents from ComEd 
that IDOT had requested from JM.  As such, ComEd, as a third party, is concerned about being subpoenaed for 
duplicative information, being asked for all documents regarding “any questions of Johns Manville’s, Com 
Ed’s, or any other party’s potential liability,” and other issues concerning the subpoena.  To preserve our 
client’s positions, and in light of the June 20 deadline to respond to the subpoena, we will be filing a motion to 
quash with the Hearing Officer. 
 
Gay Sigel 
 

From: McGinley, Evan [mailto:emcginley@atg.state.il.us]  
Sent: Monday, June 19, 2017 11:25 AM 
To: Sigel, Gabrielle <GSigel@jenner.com>; Bandza, Alexander J. <ABandza@jenner.com> 
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Cc: O'Laughlin, Ellen <EOLaughlin@atg.state.il.us> 
Subject: Johns Manville v. IDOT, PCB 14‐3 ‐ IDOT Subpoena to Commonwealth Edison 
 
Gay and Alex: 
 
This email follows up on our conference call last Friday, June 16th, in relation to the subpoena for documents which we 
previously served on your client, Commonwealth Edison (“Com Ed”).   
 
During our call, you had expressed some concerns related to the potential breadth of the documents sought through 
IDOT’s subpoena.  As my colleague Ellen O’Laughlin and I advised you during our call, we are only seeking documents 
that are related to your client’s obligations under the 2007 Administrative Order on Consent (“AOC”)  that was entered 
into between Com Ed, Johns Manville, and USEPA.  The documents that we are seeking would therefore have been 
generated after the AOC became effective (i.e., approximately late May/early June of 2007).   
 
IDOT’s subpoena should be seen as encompassing any agreements between your client and Johns Manville regarding 
the sharing or reimbursement of any costs incurred during the site investigation and removal action conducted at the 
Southwestern Sites Area of the Johns Manville NPL Site, in Waukegan, Illinois, pursuant to the terms of the AOC.  This 
subpoena also seeks copies of any documents related to any payments made between Johns Manville and Com 
Ed.  Finally, this subpoena seeks copies of any documents that address any questions of Johns Manville’s, Com Ed’s, or 
any other party’s potential liability for conducting any aspect of the site investigation or removal action at the 
Southwestern Sites Area. 
 
I trust that this email clarifies the scope of IDOT’s subpoena to your client.  Please contact either Ellen (312.814.3094) or 
me if you have any further questions regarding this matter. 
 
Regards, 
                      
 
Evan J. McGinley  
Assistant Attorney General  
Environmental Bureau  
69 West Washington Street, Suite 1800 
Chicago, IL 60602  
312.814.3153 (phone)  
312.814.2347 (fax)  
emcginley@atg.state.il.us  
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